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Introduction

1. The initial report on the implementation of theemtational Convention for the
Protection of All Persons from Enforced Disappeeaearefers to the period 2011-2013. It
was composed in accordance with the Guidelinesrdaga the form and contents of
reports, and it shall be submitted in accordancth aiticle 29 of the Convention. The
report consists of two parts. The first part camai @) information on enforced
disappearances related to armed conflicts in tirédey of the former (SFRY) and in the
territory of the Autonomous Province of Kosovo avidtohija; (b) information about the
general legal framework of the Republic of Serbiecoading to which enforced
disappearances are prohibited; (c) examples ofc#se law in which provisions of the
Convention are in force; (d) the institutional frework of the Republic of Serbia in terms
of proceedings related to provisions of the ConeentThe second part of the report refers
to the information on the application of individuaticles of the Convention (arts. 1-25).
The report has two annexes: one containing stlstiata and the other referring to the
report of the Office for Kosovo and Metohija on thetonomous Province of Kosovo and
Metohija.

2. The report was prepared in the Office for Human avithority Rights, in
cooperation with the Ministry of Foreign Affaird)e Ministry of Defence, the Ministry of
Interior, the Ministry of Justice and Public Adnstration, the Ministry of Health, the
Ministry of Labour and Social Affairs, the Officerf Kosovo and Metohija, the Public
Prosecutor’s Office of the Republic of Serbia, @ffice of the War Crimes Prosecutor, the
Supreme Court of Cassation, the Appellate CourBelgrade, Novi Sad, Kragujevac and
NiS, the Higher Court in Belgrade — War Crimes D&pant, the Security-Information
Agency, the Military Security Agency, the Office tife Council for National Security and
Protection of Classified Information, the Commissior Missing Persons, the Statistical
Office of the Republic of Serbia and the civil sygi organizations, “Humanitarian Law
Centre” and “Astra”.

Background information

Enforced disappearances related to armed conflistin the territory of
the former SFRY and in the territory of the Autonomous Province of
Kosovo and Metohija

3. Armed conflicts in the territory of the former SFRid the conflict in the territory
of the Autonomous Province of Kosovo and Metohgased many serious consequences
and mass violations of human rights. A large nundigrersons missing after cessation of
the armed conflicts are righteously consideredambe of the most tragic consequences.
Enforced disappearances are one of the worst fofislation of human rights such as the
right to life, freedom, physical and mental intégrResolving the issue of missing persons
in the territory of the former Yugoslavia, includiralso the cases of disappearances and
abductions in the territory of the Autonomous Pnoe of Kosovo and Metohija, is an
important, but also a political issue, becauselutism of this matter largely depends on the
process of reconciliation and establishment of ratlinic societies based on democracy,
the rule of law and tolerance in the region. TBign obligation of competent authorities
towards families of missing persons who have tghtrio know the truth about the fate of
their loved ones. Withholding information about abid and missing persons is a gross
violation of human rights of members of their faesl whereas abduction and other forms
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of violence are crimes which all perpetrators nestheld accountable for in accordance
with international norms and applicable nationaidtation. In this regard, of particular
concern are cases of disappearance and abductiotie iterritory of the Autonomous
Province of Kosovo and Metohija, and their conrmttio the trafficking in human organs,
which is particularly indicated to by the findingsd information of the former Chief
Prosecutor of the International Tribunal for therRer Yugoslavia, Carla Del Ponte, in the
book The Hunt: Me and the War Criminaland statements from the report of the Council
of Europe Special Rapporteur, Dick Marty) the cases of kidnapping of 300 persons of
Serbian and other nationality and on their takimgAlbania where they were subjected to
surgery procedures for the purposes of illegafitleihg in human organs. Considering that
such crimes not only represent gross violation arns of the international humanitarian
law, but also of basic human rights guaranteed bited Nations key documents, they
should be a subject of special attention of thetadhiNations in order to ensure their
detection, finding of victims’ remains, and bringiaf perpetrators to justice.

4, The Republic of Serbia pays special attention t&plkéng the issue of persons
missing in armed conflicts as a humanitarian issfygaramount importance for the families
of missing persons, but also in the political seasean important indicator of real
democratization of the society and country andvitingness to face the consequences of
violations of human rights caused by armed corsflict

5. It was estimated that about 40,000 persons disapgpen armed conflicts in the
territory of the former Yugoslavia. The Interna@rCommittee of the Red Cross (ICRC)
received 34,883 reported cases, and accordingetaldba of this organization from June
2013, there are 11,921 persons still missing irreig@on.

6. There are 398 persons on the list of missing perfmm the Republic of Serbia in
armed conflicts in the territory of Croatia (citieof the Republic of Serbia and persons for
whom their families submitted a request for seattmiough the Red Cross). Also, the
Republic of Serbia has a legitimate interest irolgag the issue of missing persons of
Serbian nationality, citizens of the Republic ob&tia, that includes missing persons in the
Croatian army and police operations “Bljesak (FJastnd “Oluja (Storm)” in accordance
with signed cooperation agreements, having in ntimat the largest number of their
families live in the Republic of Serbia as refugemsd many of them have permanently
regulated their civil status in its territory. Th&ternational Committee of the Red Cross
(ICRC) received reports on about 1,300 persons foth categories, whereas the number
of missing persons, according to the records availédo the Committee, is higher and
verification of these cases according to the ICR@mia is under way.

7. The list of missing persons of the Republic of $eiilbp Bosnia and Herzegovina
contains 95 persons.

8. About 5,800 persons were missing in the conflicthia territory of the Autonomous
Province of Kosovo and Metohija after 1998, andfttie of 1,726 persons is still unknown,
out of whom 520 persons are of Serbian and non#dtvanationality.

The general legal framework according to whiclenforced
disappearances are prohibited

9. The Constitution of the Republic of Serbiguarantees and directly implements
human and minority rights guaranteed by the gelyeaaicepted rules of the international
law, ratified international treaties and laws. Rs@mns on human and minority rights shall

1 Official Gazette of the RSlo. 98/2006.
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be interpreted to the benefit of promoting valuéa democratic society, pursuant to valid
international standards in human and minority sght well as the practice of international
institutions which supervise their implementatiant(18, para. 2). The second part of the
Constitution entitled Human and Minority Rights aRteedoms, guarantees the right to
freedom and security where, inter alia, it pressiand guarantees every person the right to
personal freedom and security, that deprivatioritdrty shall be allowed only on the
grounds and in a procedure stipulated by the that, any person deprived of liberty by a
State authority shall be informed promptly abow tirounds for arrest, charges brought
against them, as well as about their rights, aeg #hall have the right to inform promptly
any person of their choice about their arrest, #myt person deprived of liberty shall have
the right to file an appeal to the court which sha obliged to urgently review the
lawfulness of arrest and order the release, if dhest was against the law, that any
sentence which includes deprivation of liberty mazy proclaimed solely by the court
(art. 27). The Constitution prescribes specialtsgh case of arrest of persons without a
decision of the court: the right of a person to aemsilent and the right to be questioned
only in the presence of a defence counsel; andcetbrbught before the competent court
without delay (art. 29). Slavery, servitude andcéat labour shall be prohibited (art. 26).
The Constitution prescribes the right to rehaktibita and compensation (art. 35). Persons
belonging to national minorities shall be awardbd tights that are guaranteed to all
citizens (art. 75).

10. According to the Constitution of the Republic ofrl$ie, ratified international
treaties shall be an integral part of the legakesysin the Republic of Serbia, applied
directly and they must be in accordance with thedfiaution (art. 16, para. 2). Laws and
other general acts enacted in the Republic of Sam@y not be in non-compliance with
ratified international treaties and generally atedpules of the international law (art. 194,
para. 4).

11. The stated constitutional guarantees have beendedeand specified by provisions
of the Criminal Procedure Codeso that any person deprived of liberty withoutoart
order, in addition to the mentioned above, shalbdiave the right to promptly inform a
member of their family or any other close persdrihair request, about the time, place and
any change of the place of arrest, as well as brdgtic-consular representative of the
country whose citizenship they have, i.e. a repriadiwe of an international organization if
this person is a refugee or a stateless persofieédy communicate with their defence
counsel, diplomatic- consular representative, prtative of an international organization

At this point, the Criminal Procedure Codefffcial Journal of the FRYNos. 70/2001 and 68/2002
andOfficial Gazette of the R8los. 58/2004, 85/2005, 115/2005, 85/2005 — anebgiether law,
49/2007, 20/2009 — amended by other law, 72/20097&/2010) and the Criminal Procedure Code
(Official Gazette of the RS8los. 72/2011, 101/2011, 121/2012, 32/2013 ang04) are in force.

The Criminal Procedure Cod®fficial Gazette of the RS8los. 72/11, 101/11 and 121/12) has been in
force since 1 October 2013, except in proceedialgdad to criminal offences which are by a special
law envisaged to be the under the competence dfubéc Prosecutor’s Office with special
jurisdiction, in which case the Code has been ind@ince 15 January 2012 (art. 608). Since

1 October 2013, if there are no amendments, thei@al®rocedure Code shall cease to be in force
(Official Journal of the FRYNos. 70/2001 and 68/2002 addficial Gazette of the RSlos. 58/2004,
85/2005, 115/2005, 85/2005 — amended by other4&®2007, 20/2009 — amended by other law,
72/2009 and 76/2010 — art. 607). Public ProsecaitOffices with special jurisdiction are the Public
Prosecutor’s Office for Organized Crime and the RuBtosecutor’s Office for War Crimes (art. 13,
para. 2, of the Law on the Public Prosecutor'sdeffDfficial Gazette of the R8los. 63/2001,
42/2002, 39/2003, 44/2004 and 61/2005, 46/06, B)6/@mended by the decision of the
Constitutional Court of the Republic of Serbia, 1B6/0amended by other law, 101/2011, 38/2012
amended by the decision of the Constitutional Gauntl 121/12).
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and the Ombudsman; to be immediately examinededt tequest, by a physician of their
own choosing or, if that physician is not availablyy a physician designated by the
depriving authority, i.e. the investigating judge;initiate proceedings before the court, or
to file an appeal to the court that shall be olditge urgently review the lawfulness of arrest
(arts. 4-5, and similarly in article 69 of the néwminal Procedure Code

12. The Criminal Codéstipulates the criminal offence “Unlawful deprigiof liberty”
and the penalty of imprisonment shall be imposedanogyone who unlawfully detains
another, keeps him in custody or otherwise unlawfdéprives him of liberty or restricts
his freedom of movement (art. 132). Imprisonmentliso prescribed for the criminal
offence “Abduction” (art. 134). In the criminal efice “War crimes against civilian
population”, sanctions are, inter alia, imposedaagone who, by violating the rights of the
international law during the war, armed conflictamcupation, orders unlawful deprivation
of liberty and detention (art. 372). In the crimir@ffence “Crime against humanity”,
incrimination is imposed on anyone who, by violgtithe rules of the international law,
orders as part of a wider or systematic attackregahe civilian population, inter alia,
detention or abduction of persons without disclgsimformation on such acts in order to
deny such persons legal protection (art. 371).

Examples of the case law where provisions ofdiConvention are in
force and the case law where, on the other hand, & been identified
violations of the Convention, reasons for these J@tions and measures
taken to remedy the situation

13. The Constitution stipulates that courts shall hgassted and independent authorities
in their work and that they shall perform theiridatin accordance with the Constitution,

law and other general acts, when stipulated byldlke generally accepted rules of the

international law and ratified international treati(art. 142, para. 2). Court decisions shall
be based on the Constitution, law, ratified intéoral treaty and regulation passed on the
grounds of the law (art. 145, para. Zhe Public Prosecutor’s Office shall perform its
function on the grounds of the Constitution, laatjfred international treaty and regulation

passed on the grounds of the law (art. 156, para. 2

14. The Higher Court in Belgrade, War Crimes Departmémereinafter referred to as
the Court) shall in the first instance be respdesib act in cases of the criminal offences
referred to in articles 370 to 384, and articleS a8d 386 of the Criminal Code; serious
violations of the international humanitarian lawthe territory of the former Yugoslavia
since 1 January 1991 that were listed in the stabfitthe International Tribunal for the
Former Yugoslavia; the criminal offence “Helping affender after committing a criminal
offence” referred to in article 333 of the Crimin&ode if committed with the
aforementioned criminal offences. In terms of &ifr criminal offences committed during
armed conflicts in the territory of the former Ywsmvia, the Court shall not apply the
Criminal Code but the Criminal Law of the FederapRblic of Yugoslavia (FRY) as
amended in 1993because maximum duration of imprisonment is 20 s/eds the Law

N O g M~ w

Official Gazette of the R8los. 72/2011, 101/2011, 121/2012, 32/2013 ana04=.

Ibid., Nos. 85/05, 88/05-corrigendum; 107/05-ageridum; 72/09, 111/09 and 121/12.

Before: the District Court in Belgrade and the Wan@s Chamber of the District Court in Belgrade.
Official Journal of the FRYYNo. 37/1993.

Article 1 of the Criminal Code stipulates the prpieiof legality -nullum crimen, nulla poena sine
lege and article 5 of the Criminal Code stipulates raieshe duration of applicability of the criminal
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does not contain specific provisions referring h® tcriminal offence “Crime against
humanity”, so far the Court has never had caseghich a criminal offence was qualified
as a crime against humanity. Similarly, no crimaiagt humanity and international law
referred to in chapter XVI of the Criminal Law ohe FRY stipulates enforced
disappearance as an act of commission. Moreovinaau disappearance is not mentioned
in international treaties that were in force at timee of commission of war crimes in the
terSritory of the former Yugoslavia whose applicatithe Criminal Law of the FRY refers
to.

15. In order for war crimes against protected personexist, which most frequently
occur in Court’s practice, it is sufficient thatyaof alternative prescribed actions have been
taken, such as: murder of civilian population, dogt inhuman treatment, inflicting great
suffering or violating bodily integrity and harminigealth, displacement or dislocation,
rape, applying intimidation and terror measurekinta hostages, unlawful deprivation of
liberty, deprivation of the right to a fair and iampal trial. Considering the number of
prescribed acts of commission, which enables pumstt of offenders to the fullest extent
possible, there were no cases of alleged enfordsdppearances as special acts of
commission in indictments before the Court. Thenefdhe Court so far mostly has not
done evaluation of whether specific actions thatewgroved violate provisions of the
international law in addition to the provisions $etth in indictments. Exceptions are the
cases which invite the Court to refer to additiosalirces of the international law for the
purposes of interpretation of applicable legal naras well as when this is necessary to
punish perpetrators of the most serious criminfdrafes.

16. The Court qualified the facts which would possibiyntain elements of enforced
disappearance in terms of the Convention, i.e. Rmene Statute of the International
Criminal Court, as unlawful detentidriaking hostage¥ forced removat* however, more
often, the Court dealt in its judgements with awsidaken against protected persons after
their deprivation of liberty (murder, torture, inhan treatment, violation of bodily
integrity, rape)?

10

11
12

law —tempus regit actum.e. rules on mandatory application of the laattis most lenient for the
perpetrator

The Convention for the Prevention and Punishmetti@fCrime of Genocide, provisions on serious
violations from the four Geneva Conventions of 1a4@,Convention on the non-applicability of
statutory limitations to war crimes and crimes agahumanity of 1968, the International Covenant
on Civil and Political Rights of 1966, the first asgicond Protocols additional to the Geneva
Conventions of 1977, the Convention on the Prevemtiororture and Other Cruel, Inhuman or
Degrading Treatment or Punishment of 1987.

Judgements of the District Court in Belgrade, Wamés ChambeK.V. 4/05 K-Po2 9/10) of

18 September 2006, afdV. 5/05 K-Po2 10/10) of 12 June 2008.

Unlawful deprivation of liberty is not explicitlgrohibited by the provision of the international
humanitarian law applicable to the internal armedfiict (art. 3 common to the four Geneva
Conventions of 1949 and art. 6 of the second Prosmiditional to the Geneva Conventions).
Judgements of the District Court in Belgrade, Wam@és ChambeK.V. 5/05 K-Po2 10/10) of

12 June 2008(.V. 5/08 K-Po2 27/10) of 27 May 2009, judgement of the Higher €auBelgrade,
War Crimes Departmenit-Po2 28/10 of 22 November 2010.

Ibid., War Crimes Chambét.V. 5/08 K-Po2 27/10) of 27 May 2009.

Ibid., War Crimes ChambeK.V. 4/06 (K.Po2 16-10) of 12 March 2009.V. 9/08 K-Po2 31/10) of
23 June 2009.V. 5/08 -Po2 27/10) of 27 May 200%.V. 4/05 K-Po2 9/10) of 18 September
2006,K.V. 6/05 K-Po2 11/10) of 10 April 2007, the judgement of the lig Court in Belgrade, War
Crimes Departmerk-Po2 23/10 of 16 December 2011.
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The institutional framework in the proceedingsrelated to provisions
of the Convention

17. The institutional framework in the proceedings tedh to provisions of the
Convention in the Republic of Serbia are courtshvgeneral jurisdiction (the Supreme
Court of Cassation, appellate courts, higher coand basic courts), courts with special
jurisdiction (the Administrative Court, the Highklisdemeanour Court and misdemeanour
courts), public prosecutor’s offices with generaigdiction (the Public Prosecutor’s Office
of the Republic of Serbia, Appellate Public Proseca Offices, Higher Public
Prosecutor’s Offices and Basic Public ProsecutOffices), the Office of the War Crimes
Prosecutor, the General Police Directorate — Ciainiforce Directorate, the Border Police
Directorate, the Directorate for International Cqiie Police Cooperation, the Security-
Information Agency, the Military Security Agencyhet Directorate for Execution of
Criminal Sanctions, the Ombudsman, the Commissidioer Information of Public
Importance and Personal Data Protection, the RedsCracing Service of Serbia.

18. Given the complexity, difficulty and importance thie issue of missing persons in
armed conflicts in the territory of the former Ysimvia, the Government of the Republic
of Serbia established the Commission for Missings®es (hereinafter referred to as the
Commission) in June 2006 by the Decisfdn.

19. The Commission’s mandate is to monitor, study areghgre proposals for resolving
the issue of missing persons; collect data andigeoinformation on missing persons in
armed conflicts and connected to armed conflictthénterritory of the former SFRY and
the Autonomous Province of Kosovo and Metohija;tipgrate in executing obligations
resulting from international treaties and agreeseeterring to the resolution of the issue
of missing persons; coordinate the work of compeserhorities and organizations in the
search for missing persons, exhumations and ideatiifins; establish cooperation with
competent authorities, families of missing persand associations to resolve the status
issues of missing persons and humanitarian issugein families. The Commission took
over all activities and obligations of the Commissiof the Council of Ministers of the
State Union of Serbia and Montenegro for MissingsBes which continued activities of
previous governmental bodies that have been esitedolisince 1991 to resolve the issue of
missing, captured and killed persons in armed @usfin the territory of the former SFRY.

20. The Commission is an interdepartmental governmesdybconsisting of the
Chairman and representatives of 10 departménthie Chairman and members of the
Commission are appointed by the Government withpecial decision. The mode of
operation and decision-making of the Commission gogerned by the Commission’s
Rules of Procedure.

21. The Commission’s professional, administrative aedhnical affairs are, for the
Commission, performed by the Missing Person Unith&t Commissariat for Refugees.
These tasks, in addition to the aforementionedluitec keeping of unique records of
missing persons in armed conflicts and connecteatted conflicts in the territory of the
former SFRY in the period 1991-1995 and the AutomasnProvince of Kosovo and
Metohija in the period 1998-2000, keeping recomigexhumed, identified and unidentified
human remains from individual and mass gravesaizsel of statements on facts kept in

13
14

Official Gazette of the RS8los. 49/2006, 73/2006, 116/2006, 53/2010 and2D0&.

The Ministry of Foreign Affairs, the Ministry of&ence, the Ministry of Interior, the Ministry of
Justice and Public Administration, the Ministrylabour and Social Policy, the Ministry of Finance
and Economy, the Office of the War Crimes Prosecther Office for Kosovo and Metohija, the
Commissariat for Refugees of the Republic of Serbiathe Red Cross of Serbia.
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official records, payment of costs of exhumatiathenitification, funeral equipment and
transportation of remains of identified personsywal as of costs of services of forensic
medicine experts or teams of experts engaged gowtirk of the Commission for Missing

Persons, payment of one-off financial assistancefifoeral expenses in the amount of
compensation for funeral expenses determined biathgoverning pension and disability
insurance, allocation of funds to programmes fogoamtions of families of missing

persons in accordance with the regulations govgrtive funding of the programmes of
public interest implemented by associations (the ba Migration Managemehy.

22.  Funds for the operation of the Commission are pledifrom the Budget of the
Republic of Serbia.

23. Considering the humanitarian importance and conityleof the issue, a Working
Group for missing persons in the territory of thetédnomous Province of Kosovo and
Metohija was established to intensify the proceksesolving the issue of the fate of
missing persons in the territory of the Autonoméusvince of Kosovo and Metohija, in a
dialogue Belgrade—Pristina 2005. Meetings of therkigg Group are held under the
auspices of the Special Representative of the UiNttions Secretary-General (hereinafter
referred to as the SRGS) in the context of Sec@ibyncil resolution 1244 (1999). The
Working Group is chaired by the International Comted of the Red Cross, and consists of
the Belgrade and PriStina delegations. The Belgrddiegation is appointed by the
Government of the Republic of Serbia and it cossadt the President (in terms of the
function, this is the Chairman of the Commission Ktissing Persons), a representative
from the Office of the President of the RepublicSefrbia, a representative of the Office for
Kosovo and Metohija and an eminent expert, a focemspert. The Working Group has a
mandate to provide support to the search for ngsgarsons in Kosovo and Metohija and,
accordingly, inform their families. It can also tedth legal and administrative needs of
families of missing persons. Its work is more clpsgefined by the Working Group’s
General Framework and Rules of Procedfire.

24.  Activities of the Commission and other State authes involved in the process are
open to the public and there are no restrictiogandiess of any difference, which is also
illustrated by the fact that stakeholders are atidwo participate and conduct monitoring in
all major segments of the process.

25.  The procedure of recording missing persons is@adwut according to ICRC criteria
and procedures, and their books on missing perwisare published according to the
geographic principle for the Federation of Bosnial dderzegovina, Republic of Croatia
and the Autonomous Province of Kosovo and Metohigre accepted by all the parties in
the process and they represent an initial and itapbtool in resolving the issue of missing
persons.

26. The process of exhumation and identification of aems, as important segments of
the search for missing persons, in the territorghef Republic of Serbia, is conducted in

5 Official Gazette of the RSlo. 107/2012.

6 The general framework regulates the legal babiggctive, period of time, roles and responsibititie
tasks, procedures, ICRC and SRGS roles, and providespossibility to establish a subcommittee.
Rules of procedure regulate the composition, ther@taai, the mandate and procedures, meetings,
labour costs, languages, setting the agenda, ssiomisf documents, the quorum, the method of
deliberation and decision-making, etc. The gerfeaahework and the rules of procedure have been
approved by the Government of the Republic of Sethiaccordance with the Working Group’s
rules of procedure, the Sub-Group for Forensicdsauas established in 2005, with the mandate to
manage and improve the forensic process and spethe yprocess of identification and exhumation,
which reports to the Working Group.

10
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accordance with the law, according to the ordemeidsby competent higher courts, by
adhering to the highest professional stand&frds.

27. Based on signed protocols and agreements conclathedhe monitoring of
exhumations in the territory of the Republic of [8ay stakeholders’ representatives may
attend the activities (bodies for the search fossmig persons of the Republic of Croatia,
Bosnia and Herzegovina, the United Nations Intefidministration in Kosovo (UNMIK),
provisional self-government institutions) and thigirensic experts, at all the locations in
which they showed interest. Exhumations were alttended by representatives of
international institutions and organizations, theetnational Tribunal for the Former
Yugoslavia (ICTY), the Organization for Securityda@ooperation in Europe (OSCE), and
ICRC, in the capacity of a monitoring body. Basedtlee agreement signed, participation
in the process was also enabled to forensic exfrems the International Commission for
Missing Persons and samples for the DNA analysi® wellected in accordance with their
prescribed standards. Participation in exhumatia@s also enabled to civil society
organizations and associations of families of mggersons.

28. Implementation of the aforementioned proceduresiesed high results in the

finding process, particularly in the process ohiifecation of remains in the territory of the
Republic of Serbia. The total of 1, 296 remainsemexhumed from individual graves and
three graves, and 1,086 remains were identifiedhanded over to the familié$.

29. In the process of search for missing persons, whisl includes exhumations,
identifications and handover of remains, the Comsiis for Missing Persons informs
families on the facts about deaths of their familgmbers, provides assistance to families
that need to join the process of identificationgaoiizes takeover of remains, provides

17
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The Criminal Procedure Code and other regulatipptyao the treatment of remains of deceased
persons, and they regulate this matter (sanitasyhaalth protection regulations). All found remains
go through a criminal-technical process, and pleetutical documents on this are also made, and an
investigation is managed by the judge of the competligher Court. The remains then undergo
forensic procedure and an autopsy conducted byaalechurt experts. Forensic investigations are
carried out in accordance with national laws, ratjaohs and professional standards. Forensic
investigations are carried out on the orders offetent courts and each party in proceedings has the
right to object.

Remains are then properly labelled, buried in ¢eries, external grave positions are marked, aad th
place of burial is sketched, and in case of a langenber of remains, they are buried in separate
plots, which is also documented. After introductadrthe DNA method in the identification process

in 2001, samples from all remains are taken foliN& analysis. In cases when it is possible, or
quick identification is expected, remains are kapghe institutes of forensic medicine, where they
stored in prescribed conditions, or placed in sggmirpose facilities (container specially equipped
for this purpose). The handover of remains to feaior stakeholders is carried out in accordance
with prescribed procedures. Proper funeral equipnsgorovided, families attend the final
identification carried out at the institutes fordasic medicine or in some other special purpose
facility when they are presented by experts withADahalysis results, they have an insight in the
overall available photo and other documentaticandportation of remains to the place of funerat, if
is in the Republic of Serbia, or to the border isecaf cross-border transportation of remains. If a
family expresses a desire, they are allowed tdre=eemains.

The exhumations carried out in the territory @& Bepublic of Serbia included exhumation of 846
remains from three graves (Batajnica, Raouand Petrovoselo) out of which 823 remains were
identified (97 per cent) and 450 remains of unkn@srsons were buried according to a regular
procedure in city cemeteries, regardless whettegrwere found in rivers, or they died in medical
and other institutions, out of which 265 remainsenidentified (59 per cent). Monitoring was

enabled to all stakeholders, whereas out of 1,e36med remains 1, 086 (84 per cent) remains were
identified and handed over to families which canBra high degree of professionalism, competence
and transparency in the process.

11
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documents for taking remains into the Republic eft&, bears costs of transportation and
part of costs of the burial of remains. TogethethwiCRC and associations, the
Commission organizes a trip for families of misspeysons to the Republic of Croatia to
attend identifications and burial of remains. Algbe Commission maintains regular
contacts with families of missing persons and imferthem on the current status of cases
and collects new information and facts that may lielresolving the fate of their missing
family members.

30. The Commissariat for Refugees — Missing Persons kéips documents, databases
and the Archive of the Commission. As a result®fictivities, the Commission has a large
amount of data and extensive records, most of waiehin an electronic form, a database
of missing persons in the Republic of Croatia, Basmd Herzegovina and in the territory
of the Autonomous Province of Kosovo and Metoltgjag the ante-mortem database. The
database has been centralized and enables effetditee management and facilitates
cooperation and exchange of data and informatiah wiher competent authorities and
stakeholders in the proceSs.

31. Bilateral documents on the cooperation with othatips contain provisions relating
to data protection (particularly those referringriedical records — DNA reports, ef®).

32. The Commission for Missing Persons also coopenaidsassociations of families
of missing persons through which it executes périto activities, provides them with
financial assistance and other forms of supporaddition to the Commission, assistance to
families and associations of families of missingspes is also provided by other competent
departments, the Office for Kosovo and Metohij& @ommissariat for Refugees, the Red
Cross of the Republic of Serbia, within their cotgpees, including them in their
assistance programmes.

33. In addition to associations of families of missipgrsons, this problem is also
addressed by other civil society organizationswa$f as documentation centres dealing
with documenting serious violations of human riglts armed conflicts, transitional

justice and various activities and initiatives imer to achieve lasting reconciliation in the
region.

19 The Commissariat, the Commission and other pubtficagities are obliged to comply with

provisions of the Law on Personal Data Protectioattomatic data processing. Keeping uniform
records on missing persons in armed conflicts amhected to armed conflicts in the territory of the
former SFRY in the period 1991-1995, and the AutooasProvince of Kosovo and Metohija in the
period 1998-2000, keeping records on exhumed, ifttchtand unidentified remains from individual
and mass graves, and issuing confirmations of factwhich official records are kept, are regulated
by the law.

The Agreement on cooperation concerning the sdarahissing persons between the International
Commission for Missing Persons (ICMP) and the Cominnissf the Federal Government of the
Federal Republic of Yugoslavia for Humanitarian &ssand Missing Persons, the Protocol on the
exchange of forensic experts and expertise condludth UNMIK, and Rules of Procedure of the
Working Group’s Forensic Sub-Group for Missing Pessin the territory of the Autonomous
Province of Kosovo and Metohija contain provisitimat directly relate to the cooperation in the
forensic process and protection of sensitive dakeen the complexity of the situation in exhumation
and identification of victims of armed conflictstime territory of the former SFRY, because remains
are exhumed after several years and they are magondition that classical methods of
identification are insufficient, the method of DN#valysis created possibilities for certain
identification of remains. The Commission of the &mdl Government of the Federal Republic of
Yugoslavia for Humanitarian Issues and Missing &esssigned the Cooperation Agreement with the
International Commission for Missing Persons (iriAR002) and, thus, entered their regional DNA
programme.

20
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Information on the implementation of the arti cles of the
Convention

Article 1 - Prohibition of enforced disappearance

34. The Constitution of the Republic of Serbia stipegathat when proclaiming the state
of emergency and the state of war, measures maydseribed which shall provide for
derogation from human and minority rights guarathteg the Constitution (arts. 200-201).
The stated derogations shall be permitted onlyhto éxtent deemed necessary and they
shall not bring about differences based on race,laaguage, religion, national affiliation
or social origin (art. 202, paras. 1-2). The Caustin itemizes for which guaranteed
human and minority rights measures providing forodation shall by no means be
permitted (art. 202, para. 4). The right to freedmmd security governed by article 27 of the
Constitution may be the subject of measures progifior derogation in case of the state of
emergency or war to the extent it is necessary.

35. A possibility to suspend or restrict some of cansitbnally guaranteed human rights
and freedoms, in case of the state of emergenaanron the basis of laws and regulations
adopted in accordance with the law, shall be withmejudice to the constitutional and
legal protection of persons from enforced disapmeee, regardless of their citizenship or
other property. Incrimination of the criminal offees “Unlawful deprivation of liberty and
abduction” (see the reply related to article 2 lné Convention) is a clear government
guarantee that there will be no derogations frohe “tight to non-exposure to enforced
disappearance” during the onset and duration of @beve-mentioned exceptional
circumstances, because specified incriminationl stith remain in force. In addition, the
international community’s recommendations and gqudctice in the fight against
terrorism have an effective impact in the RepubfiGerbia on the implementation of the
provision of article 1 and other provisions of tG@®nvention, because it indicates that
authorizations of security and information agenctasst be based on the law and on the
control mechanisms defined by the law. Competenttsalecide on whether these services
will obtain approval to use special powers whicmperarily restrict human rights. All the
activities of security and information agencies thre fight against terrorism are in
accordance with human rights and the rule of lawggle.

Article 2 - Enforced disappearance — definition

36. The criminal legislation of the Republic of Serldaes not provide an explicit
definition of enforced disappearance, in termsrti€le 2 of the Convention. However, the
actions of arrest, detention, abduction, or angotarm of unlawful deprivation of liberty,
may provide for legal characteristics of criminfleoces against freedoms and rights of
persons and citizens of the Criminal Code, prirgatie criminal offence “Unlawful
deprivation of liberty®* referred to in article 132 and the criminal offerfé\bduction’®
referred to in article 134.

21

Q) Whoever unlawfully detains another, keeps imroustody or otherwise unlawfully deprives
him of liberty or restricts his freedom of movemestiall be punished with imprisonment up to three
years.

2) If the offence specified in paragraph 1 a$ thrticle is committed by an official through abus
of his position or authorization, such a persorlldi®punished with imprisonment of six months to
five years.

13
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37. By meeting specific additional conditions, somehaf actions described, in terms of
article 2 of the Convention, could also result atwrrence of elements of crimes against
humanity and other values protected by the intenat law, such as:a] crime against
humanity under article 371 of the Criminal Code uets as detention or abduction of
persons without providing information on this irder to deny them legal protection, as
part of a wider or systematic attack aimed at tkiian population; (b) war crimes against
civilian population under article 372 of the CriminCode — as unlawful deprivation of
liberty and arrest of civilians during a war, arnwwhflict or occupation.

Article 3 - Investigation

38. The criminal offences “Unlawful deprivation of litig” and “Abduction” are in the
criminal legislation of the Republic of Serbia pitnited and punished with imprisonment,
arrest, detention, abduction or any other form eprivation of liberty committed by a
person or group of persons acting without an aightion, support or approval of the
country.

39. Such criminal offences shall be prosecuted ex ioffiart. 153). According to the
Criminal Procedure Cod® prosecution for criminal offences shall be theibaight and
duty of the Public Prosecutor who is in the exaubf this function bound by the principle
of legality”* (arts. 20, 46). According to provisions of the Lam Organization and
Competence of Government Authorities in War Crirfeeceedingé’® the Office of the
War Crimes Prosecutor shall be responsible to gemd prosecute perpetrators of the
criminal offences “Crime against humanity” and “Waimes against civilian population”.

?3) If unlawful depriving of liberty exceeded 8@ys, or was committed in a cruel manner, or if
such an act resulted in serious impairment of he#lthe person unlawfully deprived of liberty,ibr
other serious consequences resulted, the offehdért® punished with imprisonment of one to eight

years.
4) If the offences referred to in paragraphstl & of this article result in death or a person
unlawfully deprived of liberty, the offender shdalé punished with imprisonment from two to 12
years.

(5) An attempt of the offence referred to in pmegh 1 of this article shall be punishable.

2 (1) Whoever by use of force, threat, deceit oeptlise removes or holds another with the intent
to extort money or other property gain from thatspa, or to coerce that person or another to do or
refrain from doing something, or to endure, shalplinished with imprisonment of two to 10 years.
) Whoever threatens the abducted person fopuingose of accomplishing the aim of abduction
with a murder or grievous bodily harm, shall be ipbad with imprisonment of three to 12 years.

3) If the abducted person is held more than dgsdor treated in cruel manner, or his health is
seriously impaired, or other serious consequeresgted, or whoever commits the offence referred
to in paragraph 1 of this article against a juvenshall be punished with imprisonment of threé%o
years.

4) If the offence referred to in paragraphs bf3this article results in death of the abducted
person, or the offence is committed by a groupoffender shall be punished with imprisonment of
five to 18 years.

(5) If the offence referred to in paragraphs Gf3his article is committed by an organized crime
group, the offender shall be punished with impriment of at least five years.

% Official Journal of the FRYNos. 70/2001 and 68/2002 a@dficial Gazette of the RSlos. 58/2004,

85/2005, 115/2005, 85/2005 — amended by other4&®@007, 20/2009 — amended by other law,

72/2009 and 76/2010.

“Unless otherwise specified by the Law, the PuBliosecutor shall be obliged to execute criminal

prosecution when there is a reasonable doubt thaecific person committed a criminal offence

which he shall be prosecuted for ex officio.”

% Official Gazette of the RS$los. 67/2003, 135/2004, 61/2005, 101/2007, 1®@¥2Md 101/2011.

24
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40. The Police Directorate has not recorded caseseckltd enforced disappeared
persons.

Article 4 - Incrimination of the criminal offence “enforced
disappearance” in the internal law

41. Criminal legislation of the Republic of Serbia doest have a specified act of
enforced disappearance in the manner defined bgdmeention in article 2.

Article 5 - Codification of enforced disappearane as a crime against
humanity

42. The Criminal Code defines crime against humanitythe context of enforced
disappearance such as detention or abduction sbpgmwithout disclosing information on
such acts in order to deny such persons legal gtiote within a wider or systematic attack
against civilian population. Such a criminal offerghall be punished by imprisonment of
minimum five years or imprisonment of 30 to 40 yeg@rt. 371).

43. The court will determine a penalty for an offeneéthin the limits set forth by the
law for such a criminal offence, with regard to fhépose of punishment and taking into
account all circumstances, particularly the degiferulpability, the motives for committing
the offence, the degree of endangering or damagiotected goods, the circumstances
under which the offence was committed, the pastdifthe offender, his personal situation,
his behaviour after the commission of the criminféfence and particularly his attitude
towards the victim of the criminal offence, and esthcircumstances related to the
personality of the offender (art. 54). The courtynpmonounce to the offender a penalty
which is under statutory limits or a mitigated plnavhen mitigation of a penalty is
provided by the law, when the law provides for riganice from punishment of the offender
and the court decides otherwise, or when the cbods that particularly mitigating
circumstances exist and determines that the purpbpenishment may be achieved by a
mitigated penalty (art. 56). The Code prescribmidi of mitigation of a penalty (art. 57).

44. The criminal offence “Crime against humanity” daest have limitations both in
terms of criminal prosecution and in terms of ex@euof a criminal sanction (art. 108).
The same applies to the right to compensationrésponsible persdfi.

Article 6 - Criminal responsibility

45.  Principles of criminal responsibility are prescdbby general provisions of the

Criminal Code according to which an offender is expgtrator, accomplice, inciter and
abettor (art. 112, para. 11). The group of crimoféénces against jurisdiction stipulates the
criminal offence “Failure to report preparationatriminal offence” (art. 331), as well as
the criminal offence “Failure to report on a crimliroffence or offender” (art. 332), for

which, as qualified forms of this criminal offendbe Code prescribes that an official or
authorized person who knowingly fails to reportreninal offence he became aware of in
discharge of his duty, if such an offence is pualdé under the law by imprisonment of

26

Article 3770f the Law on Contracts and Tofficial Gazette of the SFRXos. 29/78, 39/85, 45/89
— amended by the decision of the Constitutional ColuYugoslavia and 57/8®fficial Journal of
the FRY No. 31/93 andfficial Journal of Serbia and Montenegido. 1/2003 — amended by the
Constitutional Charter.
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five years and more, shall be punished with impmsent of six months to five years
(art. 332, para. 2), as well as that an officiatesponsible person who knowingly fails to
report a criminal offence of his subordinate whoneaitted the offence in discharge of his
official, military or work duty, if such an offende punishable by imprisonment of 30 to 40
years, shall be punished with imprisonment of aneight years (art. 332, para. 3).

46. Criminal responsibility, including the responsityliof superiors, for enforced
disappearance, in terms of the criminal offencesif€ against humanity” and “War
crimes against civilian population”, shall envisdmeth responsibility of a direct perpetrator
as well as of the order-issuing party that is hegeated with the perpetrator (and not
inciter) of a criminal offence. The stated appliegually to military and other State
authorities. In addition, the Criminal Code alsdpwdated special criminal offences
“Organizing and inciting to genocide and war crifnéscriminating conspiracy for
committing, inter alia, the criminal offences “Cenagainst humanity” and “War crimes
against civilian population”, organization of graupo commit those criminal offences,
membership in such a group, as well as callingafiod inciting to commission of such
offences (art. 375), and the criminal offence “&al to prevent crimes against humanity
and other values protected under the internatit&! envisaging, so-called command
responsibility or responsibility of a military conamder or a person who in practice is
discharging such a function, or other superior féoces under his command, who failed to
undertake necessary measures and prevent commigssanh criminal offences (art. 384).
An attempt of a criminal offence and co-perpetratghall be punishable according to
general criminal provisions (arts. 30 and 33).

Article 7 - Penalties

47. The criminal offence “Unlawful depriving of libertyis by the Criminal Code
punishable with imprisonment of up to three yeas. (32, para. 1). If this offence is
committed by an official through abuse of a positar authorization, such a person shall
be punished with imprisonment of six months to fixgars (art. 132, para. 2). If unlawful
depriving of liberty exceeded 30 days or was cor@ditn a cruel manner, or if such an act
resulted in serious impairment of health of thesparunlawfully deprived of liberty, or if
other serious consequences resulted, the offemddrkee punished with imprisonment of
one to eight years (art. 132, para. 3). If therufées referred to in paragraphs 1 and 3 result
in death of the person unlawfully deprived of lityerthe offender will be punished with
imprisonment of two to 12 years (art. 132, para.™je offender will be punished for an
attempt of committing an offence (art. 132, pada. 5

48. The criminal offence “Abduction” shall be punishabtith imprisonment of two to
10 years (art. 134, para. 1). Whoever threatensatithicted person for the purposes of
accomplishing the aim of abduction with a murdergoievous bodily harm, shall be
punished with imprisonment of three to 12 years (84, para. 2). If the abducted person
is held more than 10 days, or treated in a crueln®g or his health is seriously impaired,
or other serious consequences resulted, or whaevemits the offence against a juvenile,
the offender shall be punished with imprisonmenthoée to 15 years (art. 134, para. 3). If
abduction resulted in death of the abducted permothe offence is committed by a group,
the offender shall be punished with imprisonmenfive to 18 years (art. 134, para. 4). If
the offence was committed by an organized crimemgyrthe offender will be punished with
imprisonment of minimum five years.

49. The criminal offence “War crimes against civiliaopulation” (art. 142 of the
Criminal Law of the FRY; art. 372 of the Criminalo@e) shall be punished with
imprisonment of minimum five years and maximum 2€ang, and the criminal offence
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“Crimes against humanity” (art. 371 of the Crimin@lode) shall be punished with
imprisonment of minimum five to 20 years, or imprnsnent of 30 to 40 years.

50. The rules on deciding on a penalty and applicatibmitigating and aggravating
circumstances are explained in detail in a respoglaéed to article 5 (see paragraph 43).

Article 8 - Limitations

51. Limitations on criminal prosecution are stipulaiadorovisions of articles 103 and
104 of the Criminal Code, whereas limitations ofoesement of a penalty are stipulated in
provisions of article 105 of the Code. The crimiradfence “Unlawful deprivation of
liberty” is a permanent criminal offence that esias long as the passive subject is deprived
of liberty, and in this respect, limitations shathrt to run from the moment when the
unlawful situation has ceased to exist. Since thmical offence “Abduction” implies
unlawful deprivation of liberty, the abduction itsa a permanent criminal offence and
limitations on criminal prosecution shall, in terwifsthis criminal offence, start to run from
the moment the unlawful situation has ceased tst.exi

52. In relation to the criminal offence “Unlawful depation of liberty”, criminal
prosecution cannot be executed after the expirythef period of three years after
commission of the offence referred to in paragrapfive years after commission of the
offence referred to in paragraph 2, 10 years aibenmission of the offence referred to in
paragraph 3, and 15 years after commission of ffemae referred to in paragraph 4. In
relation to the criminal offence “Abduction”, crimal prosecution cannot be executed after
the expiry of the period of 10 years after comnoissof the offence referred to in
paragraph 1, 15 years after commission of the offereferred to in paragraph 2 and
paragraph 3, and 20 years after commission of ffle@ce referred to in paragraphs 4 and 5.

53. Limitations shall be interruptl with every procedural action taken to detect a
criminal offence or identify or prosecute an offenfior a committed criminal offence, and
with each interruption, limitations shall startrian again, and they shall come into effect
(so-called absolute limitations) after expiry ofutde time required by the law for
limitations on criminal prosecution.

54. Criminal prosecution for the criminal offence “Warrimes against civilian
population” and “Crimes against humanity” shall betlimited.

55. Limitations on enforcement of the penalty of imprisment shall depend on the
duration of the pronounced penalty, and not ondheation of legally imposed penalty,
shall start to run on the day the judgement prooimgnthe penalty becomes final, and shall
come into effect after specific time determined the law (arts. 105 and 107 of the
Criminal Code). Also, regardless whether this congethe criminal offence “Unlawful
deprivation of liberty” or “Abduction”, limitationson the execution of the pronounced
penalty shall come into effect after expiry of:

(a) Two years from the conviction to the term opimsonment up to one year;
(b) Three years from the conviction to the terningfrisonment over one year;
(c) Five years from the conviction to the termmprisonment over three years;
(d) Ten years from the conviction to the term opilsonment over five years;
(e) Fifteen years from the conviction to the ternmaprisonment over 10 years;
(f) Twenty years from the conviction to the termimprisonment over 15 years.

56. Limitation on execution of a penalty shall be terated with any action of a
competent authority taken for the purposes of etkagua penalty, and with every

17
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interruption, limitations shall start to run agaamd they shall come into effect in any case
(absolute limitation) after expiry of double them& period required by the law for
limitations on the execution of a penalty.

57. Execution of a penalty against the criminal offené@/ar crimes against civilian
population” and “War crimes against humanity” shnait be limited.

58. According to the Law on Contracts and Torts, anelfor damages towards a person
responsible shall be limited after expiry of thmei period determined for limitations on
criminal prosecution, and termination of limitatforon criminal prosecution shall also
imply termination of limitations on a claim for dages (art. 377).

Article 9 - Jurisdiction

59. The Criminal Code regulates applicability of th@xgnal legislation in the territory
of the Republic of Serbia, applicability of the romal legislation to a citizen of the
Republic of Serbia who commits a criminal offentecad, as well as applicability of the
criminal legislation of the Republic of Serbia tdosieign citizen who commits a criminal
offence abroad (art. 8, art. 8 and art. ). The Code prescribes special conditions for
criminal prosecution in respect of a criminal offercommitted abroad (art. *fp

2 (1) Criminal legislation of the Republic of Serble#l apply to anyone committing a criminal
offence in its territory.
) Criminal legislation of the Republic of Serisizall apply to anyone committing a criminal
offence on a domestic vessel, regardless of wihergdssel is at the time of committing of the
criminal offence.
?3) Criminal legislation of the Republic of Seristaall apply to anyone committing a criminal
offence in a domestic aircraft while in flight cordestic military aircraft, regardless of where the
aircraft is at the time of committing of the criralroffence.
4) If criminal proceedings have been institubedoncluded in a foreign country in respect of
the cases specified in paragraphs 1 through 3oatticle, criminal prosecution in Serbia shall be
undertaken only with the permission of the RepuBliblic Prosecutor.
(5) Criminal prosecution of foreign citizens iretbases specified in paragraphs 1 through 3 of
this article may be transferred to a foreign Stateler the terms of reciprocity.
% (1) Criminal legislation of Serbia shall also apfiya citizen of Serbia who commits a criminal
offence abroad other than those specified in arfidhereof, if found on the territory of Serbiaifor
extradited to Serbia.
) Under the conditions specified in paragrapif this article, criminal legislation of Serbia
shall also apply to an offender who became a citifeSerbia after the commission of the offence.
(1) Criminal legislation of Serbia shall also apfulya foreigner who commits a criminal offence
against Serbia or its citizen outside the terriwfrperbia other than those defined in article rebg
if they are found on the territory of Serbia oextradited to Serbia.
) Criminal legislation of Serbia shall also apfl a foreigner who commits a criminal offence
abroad against a foreign State or foreign citizgmen such an offence is punishable by five years’
imprisonment or a heavier penalty, pursuant to lafnlse country of commission, if such a person is
found in the territory of Serbia and is not exttadito the foreign State. Unless otherwise provioed
this Code, the court may not impose in such cagesalty heavier than set out by the law of the
country where the criminal offence was committed.
(1) In the cases referred to in articles 8 an@r@df, criminal prosecution shall not be undertaken
@ The offender has fully served the senteacghtich he was convicted abroad,;
(b) The offender was acquitted abroad by findgiment or the statute of limitation has
set in respect of the punishment, or was pardoned;
(c) To an offender of unsound mind a relevantigéy measure was enforced abroad;
(d) For a criminal offence under foreign lawngimal prosecution requires a motion of the
victim, and such motion was not filed.

29

30
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60. The Law on International Legal Assistance in CriahiMatters® does not make
affording of international legal assistance cowdidél on the existence of a treaty, and in
such cases the principle of factual reciprocitg. idomestic legislation applies. The
International Convention for the Protection of Rirsons from Enforced Disappearance is
an integral part of the Republic of Serbia's lawstsyn and in cases in which no
corresponding treaty with another State existss itegarded a legal basis for affording
international legal assistance in respect of stiljexters it regulates, if certain other State
makes legal assistance conditional on the existehadreaty.

61. A form of the realization of criminal legislatiorf the Republic of Serbia includes
special agreements which the Office of the War @sanProsecutor has signed with
prosecutor’s offices of other countries. In praetitich agreements often serve as the basis
for resolving, in addition to other matters, thettmaof establishing the identity of missing
persons, possible prosecution of offenders in casis the elements of enforced
disappearance, and detection of grave locations thié remains of those persons. Such
agreements have been signed with Montenegro arati€ro

62. The Republic of Serbia shall not allow extraditmhaccused or convicted persons
when there is a doubt that a request was madedier do prosecute or punish a person
because of their sex, race, faith, nationalitynigity, political stand or affiliation with a
certain social group, or if fulfilment of such rexpt would harm such a person because of
any of the stated reasons. This is a binding otiigafor Serbia under the national
legislation, signed bilateral treaties and relevaanttilateral convention joined by Serbia.

63. National legislation is subordinate to concludetiinational treaties also in respect
of all stated forms of international legal assis@gni.e. provisions of the Law on
International Legal Assistance in Criminal Mattexgply only in cases when no ratified
international treaty exists or when they do noutatg a certain matter.

Article 10 - Treatment of suspects

64. The Constitution of the Republic of Serbia presesilthat depriving of liberty shall
be allowed only on the grounds and in a procedtipalated by the law. Any person
deprived of liberty by a State body shall be infedrpromptly about the grounds for arrest
or detention; charges brought against them, anidl thghts, and shall have the right to
inform any person of their choice about their arorsdetention without delay. Any person
deprived of liberty shall have the right to iniegtroceedings where the court shall urgently
review the lawfulness of arrest or detention ardeothe release if the arrest or detention
was against the law. Any sentence which includgsidation of liberty may be proclaimed
solely by the court (art. 27). Any person undesoggble doubt of committing a crime may
be remanded to detention only upon the decisichetourt, should detention be necessary
to conduct criminal proceedings. If the detaines hat been questioned when making a
decision on detention or if the decision on holdingdetention has not been carried out

2) In the cases referred to in articles 8 ah@i@of criminal prosecution shall be undertaken
only when criminal offences are also punishabl¢hgylaw of the country where committed, save
subject to permission of the Republic Public Progeoor when thus envisaged by a ratified
international treaty.
3) In the case referred to in article 9, parpgra, hereof, if the act at time of commission was
considered a criminal offence under general legatjples of the international law, prosecution may
be undertaken in Serbia following the permissiothefRepublic Public Prosecutor, regardless of the
law of the country where the offence was committed.

3 Official Gazette of the R$lo. 20/2009.
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immediately after the pronouncement, the detainast e brought before the competent
court within 48 hours from the time of sending tetehtion which shall reconsider the
decision on detention. A written decision of theutowith explanation for reasons of
detention shall be delivered to the detainee rtet llan 12 hours after pronouncing, and a
decision on the appeal to detention shall be tékethe court and delivered to the detainee
within 48 hours (art. 30). The court shall redube tluration of detention to the shortest
period possible, keeping in mind the grounds fded&on. Sentencing to detention under a
decision of the court of first instance shall nateed three months during investigation,
whereas the Higher Court may extend it for anothege months, in accordance with the
law. If the indictment is not raised by the exgatof the said period, the detainee shall be
released. The court shall reduce the duration t#ndien after the bringing of charges to
the shortest possible period, in accordance withlakv. Detainee shall be allowed pretrial
release as soon as grounds for remanding to detecgase to exist (art. 31).

65. Persons deprived of liberty must be treated hunyaaadl with respect to dignity of
their person. Any violence towards persons depriektdberty and extorting a statement
shall be prohibited (art. 28).

66. Any person deprived of liberty without decision thie court shall be informed
promptly about the right to remain silent and abiwet right to be questioned only in the
presence of a defence counsel they chose or aaefmunsel who will provide legal
assistance free of charge if they are unable tofpayt. Any person deprived of liberty
without a decision of the court must be broughbbethe competent court without delay
and not later than 48 hours, otherwise they sleatkleased (art. 29).

67. If there are grounds for suspicion that a crimiofitnce has been committed, the
Criminal Procedure Code prescribes that the pabceequired to implement necessary
measures to locate the perpetrator of the crinuffahce, for the perpetrator or accomplice
not to go into hiding or abscond, to detect anduedraces of the criminal offence and
objects which may serve as evidence, as well asltect all information which could be of
benefit for the successful conduct of criminal gredings (art. 225Y.

68. The Criminal Procedure Code prescribes measurerfsuring defendant’s presence
and unobstructed conduct of criminal proceedingmraoning, bringing in, prohibition of
approaching, meeting or communicating with a cerférson, prohibition on leaving a
dwelling or a place of temporary residence, bail datention (arts. 133-14%).

69. Detention may be ordered against a person for whbeme exists grounded
suspicion that he has committed a criminal offeifi¢e is in hiding or his identity cannot
be established or if there exist other circumstariodicating a flight risk; if there exist
circumstances indicating that he will destroy, @aicalter or falsify evidence or traces of a
criminal offence or if particular circumstancesigate that he will obstruct the proceedings
by exerting influence on witnesses, accomplicesamcealers; if particular circumstances
indicate that he will repeat the criminal offenoecomplete an attempted criminal offence,
or commit a criminal offence he is threatening taneit; if in the capacity of defendant
who has been once duly summoned he is clearly enpidppearing at the trial; if the
criminal offence with which he is charged is puaiste by a term of imprisonment of more
than 10 years, or a term of imprisonment of moaemtfive years for a criminal offence with
elements of violence, and if this is justifiableview of particularly grave circumstances of
the criminal offence; if he has been sentenced lmpwat of first instance to a term of

32 Official Journal of the FRYNos. 70/2001 and 68/2002, adfficial Gazette of the RSlos. 58/2004,
85/2005, 115/2005, 85/2005 — amended by other4&®2007, 20/2009 — amended by other law,
72/2009 and 76/2010.

3 bid.
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imprisonment of five years or more, and if thigustifiable in view of particularly grave
circumstances of the criminal offence (art. 1%2).

70. The Criminal Procedure Code regulates in detadtinent of detainees (arts. 148—
153)%

71. Access to consular assistance for a person questioacause of a suspicion that he
has committed a criminal offence of forced disappeee is exercised in accordance with
the Vienna Convention on Consular Relatiths.

72. All bilateral agreements, i.e. consular conventjombich the Republic of Serbia
concludes with other countries, in the part relatedonsular access, are in accordance with
the Vienna Convention on Consular Relations.

73. According to the Criminal Procedure Code, a dipldcreonsular representative of
foreign countries signatories of appropriate irgional conventions, are entitled — with
the knowledge of investigating judge — to visit ttetainees who are nationals of their State
and conduct unsupervised conversations with thdra.ifivestigating judge will inform the
warden of the custodial institution where the ddéat is detained about the visit of a
diplomatic-consular representative (art. 150).

74. As regards duration of detention of a person t@Xteadited, according to the Law
on International Legal Assistance in Criminal Megtesuch detention may last till the
enforcement of a decision on extradition, but woiger than one year from the beginning
of the detention (art. 22).

Article 11 - Competence of State authorities inraminal proceedings
and the right to a fair trial of a person against waom criminal
proceedings are initiated

75. According to the Constitution, courts shall be aotmous and independent in their
work and shall adjudicate based on the Constituten and other general acts, when this
is stipulated by the law, generally accepted rwéshe international law and ratified
international treaties (art. 142, para. 2). Coatisions shall be based on the Constitution
and law, ratified international treaty and reguatipassed on the grounds of the law
(art. 145, para. 2).

76. Everyone shall have the right to a public hearirgfole an independent and
impartial tribunal established by the law withirasenable time which shall pronounce
judgement on their rights and obligations, grourfiols suspicion resulting in initiated
procedure and charges brought against them. Eversfoall be guaranteed the right to free
assistance of an interpreter if the person doesspebk or understand the language
officially used in the court and the right to frassistance of an interpreter if the person is
blind, deaf, or dumb (art. 32, paras. 1-2). Thétrigp fair trial is guaranteed under the
provisions of the Constitution (arts. 27 through,36e Convention for the Protection of
Human Rights and Fundamental Freedoms (Europearve@tion on Human Rights)
(art. 6 and numerous arrangements stipulated in the Cainfnocedure Cod@which

34

Ibid.

Ibid.

Official Journal of the SFRY — International trezdiand other agreementso. 5/66.

Official Journal of the FRYYNos. 70/2001 and 68/2002, aDificial Gazette of the RSlos. 58/2004,
85/2005, 115/2005, 85/2005 — amended by other4&®2007, 20/2009 — amended by other law,
72/2009 and 76/2010.

Official Journal of Serbia and Montenegrdnternational treatiesNos. 9/2003, 5/2005, 7/2005.
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provide for defendant’s efficient participationdriminal proceedings, adversarial structure
of the proceedings, equality of arms in the trmbtection of human rights and efficient
conduct of criminal proceedings, including the praption of innocend® and the right to
professional defené(arts. 3, 4, 6, 8, 10, 11, 13, 14, 16, 18, 68a68 217).

77. According to the provisions of the Criminal ProcezlCode, the Public Prosecutor
shall be authorized to manage pre-investigatiorcgedings; request undertaking of an
investigation and guide preliminary criminal prodiegys; file and represent an indictment
or motion to indict before a competent court; filgpeals against court decisions which are
not final and submit extraordinary legal remedigaiast final court decisions; and conduct
other actions specified by this Code (art. #6). public prosecutor may order the police to
undertake certain actions aimed at detecting camaffences and locating suspects. If
there are grounds for suspicion that a criminakmde prosecutable ex officitas been
committed, the police shall be required to implemeacessary measures to locate the
perpetrator of the criminal offence, for the pergtr or accomplice not to go into hiding
or abscond, to detect and secure traces of thénalimffence and objects which may serve
as evidence, as well as to collect all the infofomatwhich could be of benefit for the
successful conduct of criminal proceedings (arf)22

78. According to the provisions of the new Criminal &dure Code, the Public
Prosecutor shall also be authorized to decide aoturidertake or to defer criminal
prosecution, to conduct investigations and conclpld®a agreements and agreements on
giving testimony (art. 43}*

79. According to the criminal legislation of the Repiabdf Serbia, military authorities
have no jurisdiction to conduct investigation anémial prosecution against persons
charged with a criminal offence in connection wétiforced disappearance.

80. The Law on the Serbian Armed Fortedefines the powers of the military police
which performs police activities in the Ministry Befence and the Serbian Armed Forces.
As a police authority in the Ministry of Defencedatthe Serbian Armed Forces, authorized
officials of the military police primarily undertakex officio actions against an employee of
the Ministry of Defence and the Serbian Armed Ferf@r whom there is a grounded
suspicion that he has committed a criminal offetmwahe detriment of the Ministry of
Defence and the Serbian Armed Forces, as well teetdetriment of civilians (art. 53).

39 Official Gazette of the RSlos. 72/2011, 101/2011, 121/2012, 32/2013 an2043.

“Everyone is considered innocent until proven tyuily a final decision of the court.

Public authorities, the information media, citigeassociations, public and other figures areiredqu

to adhere to the rules referred to in paragraphtiig article, as well as to abstain from violgtin

other rules of proceedings, the rights of the daden and the injured party, and the independence,
authority and objectiveness of the court by thebliz statements about pending criminal
proceedings.”

“The defendant is entitled to defend himself amdivn or with the professional assistance of a

defence counsel, in accordance with the provisidrisis Code.”

42 Official Journal of the FRYNos. 70/2001 and 68/2002, adfficial Gazette of the RSlos. 58/2004,
85/2005, 115/2005, 85/2005 — amended by other4&®007, 20/2009 — amended by other law,
72/2009 and 76/2010.

3 Ipid.

4 Official Gazette of the RSlos. 72/2011, 101/2011, 121/2012, 32/2013 an2013.

> Ibid., Nos. 116/2007, 88/2009 and 101/2010.
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Article 12 - Obligation of undertaking investigaion and further
proceedings in a case of enforced disappearance

81. The Criminal Procedure Code prescribes that everysmould report a criminal
offence which is prosecutable ex officio (art. 2#3)A criminal complaint shall be
submitted to the competent public prosecutor, itting or orally. If a criminal complaint is
submitted orally, a transcript will be made theranél the submitter will be cautioned about
the consequences of false reporting. If the crimio@mplaint is communicated by
telephone an official note will be made. If a cm@i complaint was submitted to the court,
police, or an incompetent public prosecutor, thdlreceive the complaint and deliver it to
the competent public prosecutor immediately (224)2’ If there are grounds for suspicion
that a criminal offence prosecutable ex offitias been committed, the police shall be
required to implement necessary measures to ltleatperpetrator of the criminal offence,
for the perpetrator or accomplice not to go intdifg or abscond, to detect and secure
traces of the criminal offence and objects whicly s@rve as evidence, as well as to collect
all the information which could be of benefit fonet successful conduct of criminal
proceedings (arts. 225—-22*%)The public prosecutor shall be required to conduichinal
prosecution where there are grounds for suspidiah & certain person has committed a
criminal offence prosecutable ex officio (art. 2b)The Code prescribes in which
circumstances the public prosecutor shall rejectiminal complaint, and what action he
shall undertake when unable to assess from their@incomplaint if its assertions are
probable or if the data in the complaint do notvite sufficient grounds to decide whether
to conduct an investigation, or if he finds ousome other way that a criminal offence has
been committed, and particularly when the perpetrest unknown, the public prosecutor
may collect the necessary data himself or througbraauthorities (art. 235.

82. Legal redress available to an injured party isuttifed in the provisions of the
Criminal Procedure Code, which prescribes the sigiftan injured party as a subsidiary
prosecutor, in cases when the public prosecutdsfthat there are no grounds to undertake
prosecution in respect of a criminal offence prosalgle ex officio, in which case he shall
be required to notify the injured party thereofhiit eight days and to advise him that he is
entitled to assume prosecution himself; the couatl e required to act in the same way if
it issues a ruling discontinuing the proceedingsalbse the public prosecutor has dismissed
the charges (art. 61, para.’1)An injured party as a subsidiary prosecutor siwedircise the
same rights as the public prosecutor, except thioaethe public prosecutor has in his
capacity as a public authority (art. 64, para?1).

83. Protection of withesses shall be warranted by t®ipions which prescribe court’s
duty to protect an injured party or witness from iaault, threat and any other attack
(art. 109)>3 The court will caution or fine a participant inogeedings or other person who,
before the court, insults an injured party or anests, threatens him or endangers his safety,
and in case of violence or a serious threat witifp@ public prosecutor in order that he

Official Journal of the FRYYNos. 70/2001 and 68/2002, aDificial Gazette of the RSlos. 58/2004,
85/2005, 115/2005, 85/2005 — amended by other4&®007, 20/2009 — amended by other law,
72/2009 and 76/2010.
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Ibid.

Ibid.

Ibid.

Ibid.

Ibid.

23



CED/C/SRB/1

24

may undertake criminal prosecution. Upon the motmn investigating judge or the
president of the panel, president of the court ablip prosecutor may request that the
police undertake special measures to protect ameidjparty or a witness (art. 109)If
there exist circumstances which indicate that wngi public testimony a witness would
expose himself or persons close to him to a datméfe, health, freedom or property of
substantial size, and particularly in relation k@ tcriminal offence of organized crime,
corruption and other exceptionally severe crimoféénces, the court may authorize one or
more measures of special protection by issuing lengudetermining the status of a
protected witness. The measures of special protedticlude questioning the protected
witness under conditions and in a manner ensufiag his identity is not revealed, and
measures for his physical protection during theceealings (art. 109a). The method of
handling and storing the files, the data on thequted witness and the other is regulated by
the Code (arts. 109a—109f).

84. Protection of witnesses is possible also throughabplication of provisions under

which the transcripts of the testimonies of witmasssay, if so decided by the panel, be
read out also in cases when their appearance b#fereourt is impossible or would be

substantially hampered by their advanced age, s#iner other important reasons
(art. 337y’

85. The court shall be required to protect its repataind the reputations of the parties
and other participants in proceedings from insuttseats and every other attack
(art. 1732 If it is necessary in order to protect the intesesf juveniles, privacy of
participants in proceedings, or when so necessavieiv of special circumstances because
of which public could harm the interests of justithe authority which conducts an
evidentiary action shall order persons he is qopstg or examining or who are attending
evidentiary actions or are examining the casetdilmaintain confidentiality of certain facts
or data learned on the occasion, and warn themdisatosure of a secret represents a
criminal offence under the law. Such order willdrgered into transcript of the evidentiary
action, or will be marked on the case-file docureewhich are being examined and
accompanied by a signature of the person warnéd2@t)>® From the commencement of
the hearing until the conclusion of the trial, tr@nel may ex officimr upon a motion by a
party or the defence counsel, but always after they stated their positions, exclude the
public from the entire trial or a part thereofjtifs necessary for the purpose of protecting
the morality, the interests of juveniles or privates of the participants in the proceedings
or when the court regards it necessary in viewpeical circumstances because of which
public could harm the interests of justice (ar2)?9

86. Special provisions governing protection of juvesiks injured parties in criminal
proceedings are prescribed under the Law on Jweriminal Offenders and Criminal
Protection of Juvenil&S(arts. 150-157).

87. Non-procedural protection of participants in crialinproceedings is prescribed
under the Law on the Protection Programme for Elpents in Criminal Proceedings.
This Law governs terms and procedures for providprgtection and assistance to

54
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participants in criminal proceedings (a suspecfem#ant, witness collaborator, witness,
injured party, expert witness and expert personl) their close persons who are facing a
danger to life, health, physical integrity, freedomproperty due to testifying or providing
information significant for the purpose of proviafja criminal offence.

88. Preventing and obstructing proving actions shall decriminal offence also
according to the Criminal Code (art. 338)Under the criminal offence “Violation of
confidentiality of proceeding”, the Code prescrilteat whoever without authorization
discloses information on the identity or personatadof a person protected in criminal
proceedings or under a special protection progransimal be punished by imprisonment
from six months to five years, and if such act ssin serious consequences for the
protected person or the criminal proceedings asvented or hindered to considerable
extent, shall be punished by imprisonment from toneight years (art. 337).

Article 13 - Extradition of a person

89. Criminal offences regulated under the Conventiom deemed, according to the
legislation of the Republic of Serbia, extraditabteminal offences, i.e. criminal offences
in connection with which international legal assmste shall be afforded. Namely, such
offences are associated with extradition, i.e. ofbens of international legal assistance in
criminal matters, in accordance with the legiskataf the Republic of Serbia, i.e. signed
international treaties. Such criminal offences neethave the same statutory title and it is
sufficient that their actions constitute a criminffience under the law of both parties.

90. The criminal offence “Enforced disappearance” inmie of article 2 of the
Convention shall not be regarded as a politica¢rof€ or as an offence connected with a
political offence or as an offence inspired by pcdl motives, so that, accordingly, a
request for extradition based on such an offencemoabe refused on these grounds alone.
Although national legislation and internationaldies on the extradition of defendants and
convicted persons do not individually specify cmadi offences subject to extradition,
enforced disappearance in terms of article 2 of @mvention shall be regarded an
extraditable criminal offence on the basis of nadiolegislation and international treaties
on extradition. The Republic of Serbia as a Statéchwv does not make extradition
conditional on the existence of a treaty recognites criminal offence of enforced
disappearance as a criminal offence in connectitimwhich extradition of defendants and
convicted persons shall be allowed. The Law onriagonal Legal Assistance in Criminal
Matters and signed international treaties stipulededitions, i.e. presumptions for the

63

“(1) Whoever gives or promises a gift or other dfignto a witness or an expert witness or another
party to the proceedings before a court or oth@egument authority, or by force or threat of force
against such person with intent to induce suchrsopeto give false testimony and thereby affect the
outcome of the proceedings, shall be punished imitirisonment of six months to five years and
shall be punished with a fine.

(2)  Whoever with intent to prevent or hinder ying, conceals, destroys, damages or makes
partially or completely unusable another persomwsuinent or other items serving as proof, shall be
punished with a fine and by the imprisonment frbmeé months to three years.

(3) The penalty specified in paragraph 2 of thiticle shall be also imposed on whoever
removes, destroys, damages, moves or relocatesiradéy stone, a soil survey sign or any other
mark indicating ownership of real property or easetrior use of water, or who with same intent
falsely places such mark.

4) If the offence specified in paragraph 2 é@nanitted in criminal proceedings, the offender
shall be punished with imprisonment from six mortthfive years and shall be punished with a fine.”
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extradition, including the prescribed penaltiespiitlonment of one year or more) as well
as the imposed penalty (not less than four morgérs)13).

Article 14 - Mutual legal assistance

91. So far the Republic of Serbia has not had examghelsdata regarding cooperation
in mutual legal assistance related to the criminffences connected to enforced
disappearance.

92. The Law on International Legal Assistance in CriahiMatters and international
treaties which the Republic of Serbia has signedoowhich it has acceded allow the
greatest measure of mutual assistance, besideasi#s ®f extradition also in respect of
other forms of international legal assistance imiral matters. This relates, above all, to
ceding and undertaking criminal prosecution agadefendants, enforcement of foreign
criminal judgements, as well as to general formgtdrnational legal assistance including
execution of procedural actions such as servimiofmons and documents, examination of
defendants, examination of witnesses and expetgsjnspection, search of premises and
persons, temporary seizure of objects; applicatibmeasures such as surveillance and
recording of telephone and other conversationstratied deliveries, rendering simulated
business services and conclusion of simulated leffairs, engagement of an undercover
agent, automatic computerized search and proceesidgta; exchange of information and
service of documents and objects related with timaical proceedings in the requesting
State, submission of data without a letter rogatasg of audio and videoconference links,
creation of joint investigation teams; temporaryender of persons deprived of liberty to
be examined before the competent authorities ofafaesting State (arts. 2 and 83).

Article 15 - International cooperation in providing legal assistance in
connection with enforced disappearance

93. In November 2001, the Republic of Serbia adoptedlLthw on the Ratification of
the European Convention on Mutual Assistance i@l Matters, with the Additional
Protocol®* and in May 2006, the Law on the Ratification af ®econd Additional Protocol
to the European Convention on Mutual Assistand@riminal Matters’”

94. In cases when there is no ratified internatioredtly or when certain matters are not
regulated by it, the procedure for affording intetfonal legal assistance in criminal matters
shall be regulated by the Law on International ILégsistance in Criminal Matters.

95.  For the statutory regulation of cooperation anderefficient resolving of the issues
of persons gone missing in armed conflicts in gretory of the former SFRY and conflict
in the territory of the Autonomous Province of Kesoand Metohija, the Republic of
Serbia also signed several bilateral agreementslacuiments:

» The Agreement between the Federal Republic of Yiagi@s and the Republic of
Croatia on Cooperation in the Search for Missingsé&es® and the Protocol on
Cooperation between the FRY Commission for HumaaitaQuestions and Missing
Persons and Republic of Croatia Commission for isomed and Missing Persoffs.
These documents regulate in more detail the oldigatand manner of joint work by

64 Official Journal of the FRY: International TreatiesNo. 10/2001.

Official Journal of Serbia and Montenegro — Intetioaal Treaties No. 2/2006.
% Signed in Dayton, United States of America, orNbvember 1995.

67 Signed in Zagreb, on 17 April 1996.
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competent authorities for tracing persons goneingss the armed conflicts in the
territory of the former SFRY in the period 1991-599

« UNMIK-FRY Common Documerft the Protocol on Joint Verification Teams on
Hidden Prisons; the Protocol on the Exchange oéfsic Experts and Expertise; the
Protocol on Cross-Boundary Repatriation of IdeedfiHuman Remains; the
General Framework and the Rules of Procedure ofMbeking Group for persons
unaccounted for in connection with events in Kosowithin the Belgrade-Pristina
dialogue. These documents regulate in more detperation with UNMIK in
resolving the issues of missing persons in thédeyrof the Autonomous Province of
Kosovo and Metohija

« The Agreement between the Federal Republic of Ylag@sand ICRC

« The Agreement on Cooperation in Search for Missigrsons between the
International Commission on Missing Persons (ICMPP FRY Commission for
Humanitarian Questions and Missing Persdnshich regulates cooperation in the
process of exhumation and identification of remaipONA analysis

« The Protocol on Cooperation between the CommissiorMissing Persons of the
Government of the Republic of Serbia and the Comimison Missing Persons of the
Government of Montenegfo

« The Protocol on Cooperation between the Governmktite Republic of Serbia and
the Council of Ministers of Bosnia and Herzegovisiill pending’®

Article 16 - Prohibition of expulsion, refoulemen or surrender of a
person to another State where such a person woulabn danger of
being subjected to enforced disappearance

96. The Constitution of the Republic of Serbia presesithat a foreign national may be
expelled only to a State where there is no thrédtisopersecution based on his race, sex,
religion, national origin, citizenship, associatiaith a social group, political opinions, or
when there is no threat of serious violation ofhtgyguaranteed by this Constitution
(art. 39).

97. The Law on Asylurfi prescribes that no person shall be expelled arrret against
his/her will to a territory where his/her life aeedom would be threatened on account of
his/her race, sex, language, religion, nationatiggociation with a social group or political
opinions (art. 6, para. 1).

98. The Law on Foreign Nationdfsstipulates that a foreigner must not be expelled
forcibly to a territory where he may be prosecutadhis race, sex, religious or national
affiliation, citizenship, association with a soaggbup or political opinions (art. 47, para. 1).

74
75

Signed in Belgrade, in November 2001.

Signed in Belgrade, on 11 February 2002.

Signed in Belgrade, on 14 June 1994.

Signed in Belgrade, on 5 April 2002.

Signed in Belgrade, on 25 April 2012.

Under its Conclusion 05 No. 018-1714/2012 of 9 Ma2012, the Government of the Republic of
Serbia endorsed text of the stated Protocol whias proceeded to the Council of Ministers of Bosnia
and Herzegovina on 2 April 2012.

Official Gazette of the R$Slo. 109/2007.

Ibid., No. 97/2008.
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99. Stated statutory provisions shall not apply to espe with respect to whom there
are reasonable grounds to believe that he/sheitdesta threat to national security, or
who has been convicted of a serious crime by d @oart judgement, for which reason
he/she constitutes a danger to the public ordésjestito a material limitation that no
person shall be expelled or returned against hisifieto a territory where there is a risk of
his/her being subjected to torture, inhumane oratéigg treatment or punishmefit.

100. Extradition of a defendant or a convicted personstitutes a form of international
legal assistance and it is prescribed in detailhgyLaw on International Legal Assistance
in Criminal Matters (arts. 13-40). The relevant ggedings are undertaken before the
investigating judge and review panel of the conrthie territory of which the person whose
surrender is requested temporarily resides or heppe be and the minister in charge of
justice. If the preconditions for thetradition are fulfilled, the court shall issuewding on
the fulfilment of preconditions for thextradition and proceed it to the minister in chaofie
justice who shall issue a decision under whigtradition shall be allowed or denied; if
preconditions for thextradition are not fulfilled, the court shall issaeruling by which
extradition shall be denied (arts. 18 and 31).

101. The security measure of expulsion of a foreignemfithe country is regulated by
the Criminal Code and it is ordered by the coudiast a foreigner who has committed a
criminal offence. In deliberating to order this reeee, the court shall take into
consideration the nature and gravity of a committBence, motives for committing of the
offence, manner of commission and other circums&snor declaring the foreigner a
persona non gratén Serbia. This measure may not be ordered agamsffender enjoying
protection pursuant to the ratified internatiomahties (art. 88).

102. Injunctive relief of the removal of a foreigner fincthe country is regulated by the
Misdemeanour LaW and may be ordered against a foreigner who hasmiibed an
offence which makes him gersona non gratan the country. Special law may prescribe
conditions under which the enforcement of injunetielief referred to in paragraph 1 of
this article (57) may be deferred for a certainetirmjunctive relief of removal is ordered
by the court (art. 47).

103. The legislation and practice of the Republic of bserauthorities regarding

terrorism, national security and “emergencies”tha case of terminating stay of foreign
nationals in the Republic of Serbia or orderingiimgtive relief of the removal or security
measure of expulsion, i.e. prohibition of the enitrip the country or extradition, have no
effect on the enforcement of the extradition batharelevant case.

104. The Law on the Bases Regulating Security Servideth® Republic of Serbf&
provides for the establishment of the National Sigc€ouncil which, inter alia, takes care
of agreed application of regulations for the protetof human rights potentially affected
by information exchange or by other operationaioast (art. 5). The Council also considers
assessments by competent security services ancgdyodétermines whether there are
special reasons important for the national secuityich would constitute a hindrance for
extradition of a person to other States and subeoitesponding opinion to the Ministry of
Justice and Public Administration which issues aigien on possible extradition of that
person to another State. It is noted that the $gdmformation Agency does not make
meritorious decisions in the stated proceduresidenag that such decisions are in the
competence of other State bodies.

76
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Article 17 - Prohibition of a secret or unofficid detention

105. The Constitution of the Republic of Serbia guarastevery person’s right to
freedom and security (see paragraph 9).

106. The Criminal Procedure Code prescribes, inter it a person deprived of liberty
without a court decision shall be promptly inforntbdt he is not obliged to say anything,
and that everything he says may be used as evigayaipst him in proceedings, that he is
entitled to be questioned only in the presence @éfance counsel he chooses or a defence
counsel whose fees shall be paid from the Statgediudf he is unable to pay for it. In
addition to the rights enjoyed by a defendant asdspect, such a person shall also enjoy
additional rights: to demand that a family membieotier person close to him be notified
without delay about the time, place and any changgarding his deprivation of liberty, as
well as a diplomatic and consular representativihefState of which he is a national, or a
representative of an international organizatiorgaee of a refugee or a stateless person, the
right to have unobstructed conversation with hiiedee counsel, a diplomatic and consular
representative, a representative of an interndtiorganization and the Ombudsman, the
right to demand to be examined without delay byhgsjrian of his own choosing, and if
that physician is not accessible, by a physiciasigteted by the arrest authorities, i.e.
investigating judge, the right to initiate proceegh before the court, or appeal to the court
which shall promptly decide whether the deprivatioh liberty was lawful; that any
violence against a person deprived of liberty angeeson whose liberty is restricted is
prohibited and punishable, and that such a persalh Ise treated humanely, respecting the
dignity of his person (art. 5.

107. The Criminal Procedure Code regulates the procedndeconditions for ordering
detention (arts. 141-15%). Detention may be ordered only by the court, unther
conditions specified in this Code and only if theahtion is necessary in order to conduct a
criminal procedure and the same purpose cannotchiwved by another measure; the
duration of detention shall be kept as short asiplesand it is the duty to act especially
expeditiously if the defendant is in detention .(441)%" Detention shall be ordered by a
court decision (art. 143¥.

108. Authorized officials of the police may deprive argan of liberty when a reason
envisaged by article 142 of the C8Yexists, and shall without delay bring such a perso
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Official Journal of the FRYNos. 70/2001 and 68/2002, a@fficial Gazette of the RSlos. 58/2004,
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Detention may be ordered against a person for wtitere exists grounded suspicion that he has
committed a criminal offence if:

(1) He is in hiding or his identity cannot beaddished or if there exist other circumstancesadatiing

a flight risk;

(2) There are circumstances indicating that Hedestroy, conceal, alter or falsify evidence m@rces

of a criminal offence or if particular circumstasdadicate that he will obstruct the proceedings by
exerting influence on witnesses, accomplices ocealers;

(3) Particular circumstances indicate that imarsperiod of time he will repeat the criminal exfte,

or complete an attempted criminal offence, or conangriminal offence he is threatening to commit;
(4) In the capacity of defendant once duly sumadbime is clearly avoiding appearing at the trial;

(5) The criminal offence with which he is chargedgunishable by a term of imprisonment of more
than 10 years or a term of imprisonment of more tinge years for a criminal offence with elements
of violence, or if and if this is justifiable inewv of particularly grave circumstances of the cniahi
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before the investigating judge (art. 28%)By exception, the police may keep a person
deprived of liberty or a suspect in order to cdlieformation or for questioning not longer
than 48 hours from the moment he was deprivedbefty, or responded to a summons, in
which case a decision on detention must be issuetl delivered to the detainee
immediately, and at latest within two hours, whattall be appealable but an appeal shall
not stay execution of the decision. The appeal|shal immediately delivered to
investigating judge who shall decide on it withire tperiod of four hours from receiving the
appeal. The police shall immediately inform invgating judge on the detention, and the
investigating judge may request that the policadthe detainee immediately before him.
A suspect must have a defence council as sooreggsdiite issue a decision on detention
(art. 229)%

109. A detainee may be visited by close relatives, gmohthis request — by a physician
and other persons. Visits to detainees shall beoapd by investigating judge or a
president of the court. Certain visits may be doabd if it is likely that they could lead to
an obstruction of investigation, and decisionshts éffect shall be appealable (art. 1%0).

110. The right of prisoners to visits and maintaininghtaets with the outer world is
regulated by the Law on the Enforcement of CrimiBahctions. Every prisoner shall be
entitled to receive visits of the spouse, child@agpted children, parents, adopted parents
and other lineal relatives or lateral relativegaorth degree of consanguinity, and by other
person subject to approval by the prison goveradr {8). A prisoner shall be entitled to
be visited by his attorney or an authorized persmmesenting him, or whom he called to
give a power of attorney for representation (a8). Foreign prisoners shall be entitled to
visits by a diplomatic or consular representatif/éheir country (art. 80).

111. Independent mechanisms for the inspection of psisord other detention facilities
shall be international and domestic organizatiarsttie protection of human rights, the
Ombudsman, the national preventive mechanism formedhe basis of the Optional
Protocol to the Convention against Torture and OtBeuel, Inhuman or Degrading
Treatment or Punishmefit,and the Commission for the Control of the Enforeamof
Criminal Sanctions of the National Assembly.

112. Additionally, the Law on the Enforcement of Crimir@anctions prescribes that
implementing of the measure of detention shallugesvised by the president of the district
court on whose territory is the seat of the pensiitution (art. 245). There is also internal
supervision performed by an organizational unithe&f Directorate for the Enforcement of
Criminal Sanctions (arts. 270-275).

offence; if he has been sentenced by a court sififistance to a term of imprisonment of five years
or more, and if this is justifiable in view of parlarly grave circumstances of the criminal offenc
(6) He has been sentenced by a court of firsame to a term of imprisonment of five years oreno
if this is justifiable in view of particularly gracircumstances of the criminal offence.
In the case referred to in paragraph 1, item @fL}xhis article, detention ordered solely becatise
identity of the person cannot be established lastg until that identity is established. In the eas
referred to in paragraph 1, item (2), of this deticdetention will be revoked as soon as the ewden
because of which detention was ordered is secreigntion ordered based on paragraph 1, item (4),
of this article may last until the publication bktjudgement.

8 |bid.

& |bid.

& |bid.

87 Official Journal of Serbia and Montenegro — Intetioaal Treaties Nos. 16/2005 and 2/2006 and
Official Gazette of the RS — International Treatids. 7/2011.
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113. All decisions ordering or extending detention gppealable. Detentions are also ex
officio re-examined every 30 days within the préfiary investigation, and every two
months, after the indictment comes into force (drd8, 144, 146).

114. In 2006, the Ministry of the Interior of the Repighbf Serbia adopted the Rule
Book on Police Powet$which prescribes that police officers shall makeoéficial record

on the detention of a person which shall presetpérsonal data of the detained person;
(b) time of the beginning and end of detention;régsons for his bringing in and detention;
(d) information provided to the detainee aboutrémesons for his bringing in and detention
and advising him of his rights; (e) exercised righity detainee and notifications to
competent institutions (time, manner, name); (finging of the detainee before the
competent authority; (g) visible bodily injuries ather observable signs, because of which
a detainee may need medical aid; (h) if the detaimas provided medical or first aid (who,
when and why); (i) dangerous objects seized beoafudetainee’s safety; (j) termination of
detention. The official record shall be signed by police officer who detained the person
and the detained person (art. 30). Stated rulexpbe that the police officer who conducts
detention shall be accountable for the safety efdétained person from the moment of his
bringing into the detention to the moment of hisase (art. 34).

115. Based on article 10, paragraph 2, of the Law oiicE%6] on 10 December 2012, the
Minister of Interior issued Instructions on the @imment of Brought In and Detained
Persons, aimed at enhancing lawfulness of thentexat and exercise of the rights by
brought in and detained persons. According to tistrlictions, authorized persons of the
Ministry of Interior are obliged to deliver to eyedetained person during detention a
special form advising them of their rights, whidiey shall sign. The General Police
Directorate shall undertake preventive measur@s@ordance with the stated Instructions.

116. The Directorate for the Enforcement of Criminal &ons shall maintain updated
records on detained persons in accordance wittledtv, paragraph 3, of the Convention.

Article 18 - Right to information about the persa deprived of liberty

117. The Criminal Procedure Code prescribes that pdaighorities, i.e. court, shall be
obliged to immediately inform the family of the pen deprived of liberty or other person
with whom he lives in a domestic partnership or ather permanent community, about the
deprivation of liberty, unless the person deprieédiberty explicitly objects to it; when a
lawyer is deprived of liberty to immediately inforoompetent bar association, and if it is
necessary to undertake measures for securing ehilaind other family members that the
person deprived of liberty is taking care of, tdorm the authorized social services
(art. 147)°

118. The information in terms of article 18 of the Contien shall be accessible to
defence council and relatives of the convicted ger§here are no restrictions on access to
information, save in case of information on thdeste#f health, since this matter is regulated
by the Law on Health Caré,which envisages confidentiality of the information the
state of health of a citizen (art. 37). Accordinglynder the House Rules in penal

Official Gazette of the RS$lo. 54/2006.

Ibid., Nos. 101/2005, 63/2009 — amended by thésatecof the Constitutional Court and 92/2011.
Official Journal of the FRYNos. 70/2001 and 68/2002, a@fficial Gazette of the RSlos. 58/2004,
85/2005, 115/2005, 85/2005 — amended by other 4842007, 20/2009 — amended by other law,
72/2009 and 76/2010.

Official Gazette of the RS8los. 107/2005, 72/2009, 88/2010, 99/2010 and®2/2
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correctional facilities and district prisdisa convicted person shall be entitled to be
informed about his state of health and the contehtés medical record, and a member of
his family or another person designated by him wiatain information in accordance with
the regulations on health care (art. 30). Accordiogthe Law on the Enforcement of
Criminal Sanctions, in case of the death of a dethior convicted person, the police and
investigating judge shall be immediately informedhd then his spouse, children and
adopted children, and in their absence — his psremopted parents, brother, sister and
distant relatives (arts. 125 and 247).

119. Stated information shall be accessible to evergg@emwith a legitimate interest, in
accordance with the provisions of the Law on Freeess to Information of Public

Importance’® which regulates the rights to access informatibpublic importance held by

public authority bodies, for the purpose of fuifitf and protecting the public interest to
know and attain a free democratic order and an speigty (art. 1).

Article 19 - Keeping and protection of personalnformation about
enforcedly disappeared persons

120. The Law on Health Care prescribes the arrangemehish, inter alia, relate to
handling data from the medical records includintada human substances based on which
the identity of a relevant person can be estahdisBata from medical records fall into the
category of personal data about the patient andtitote an official secret which must be
kept by all medical personnel and medical assogiate well as other persons working in
health institutions, private practice, or healtgurance organization where the patient is
insured, and to whom such data are accessible arded in order to perform their
statutory defined competences. As an official desinall be regarded data about the human
substances based on which the identity of the asleperson can be established.
Competent persons may be released of the duty ép kiee official secret based on a
written or other clearly and unambiguously exprdssensent of the patient or based on a
court decision. Data from the patient's medical wilnentation or health records may be
presented for examination, in the form of a recordexcerpt from medical documentation,
only upon the request by judicial authorities, trusuthorities, health insurance
organization, authorities competent for statistiteen so prescribed by law, other statutory
authorized health institutions, as well as upon thquest by other authorities and
organizations when so prescribed by the law. Persgro without authorization or consent
of the patient or a full-age member of patient'siilg dispose with the data from medical
documentation and without authorization disclosghadata in public, shall be liable for the
disclosure of official secret in accordance wité taw (art. 37).

121. National Criminal-Technical Centre (NCTC) withinethPolice Department of the

General Police Directorate has not so far workedoy case with the use of medical or
genetic data which are collected and/or transmitthlin the framework of the search for a
disappeared person.

122. The Republic of Serbia does not have a Law on DN4ister which would
consolidate all records on genetic origin or DNAeTLaw is currently in preparatory
drafting stage and is planned to consolidate therds and procedure for the identification
of missing children in terms of article 25 of ther@ention.
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123. The activities within the process of the collectigmocessing, use and storage of
personal information, including medical and genelita in the NCTC, are performed in
accordance with the applicable Law on Police, amdhat have the effect of infringing the
human rights, fundamental freedoms or human digofign individual. The access to such
data is strictly prescribed, restricted, and adb&s$or subsequent control, and the data on
made DNA profiles are stored on a special servénaérMinistry of Interior.

Article 20 - Restriction of right to information about a person deprived
of liberty

124. The Law on Free Access to Information of Public émipnce prescribes, inter alia,
that everyone shall have the right to be informéxbtiver a public authority holds specific
information of public importance, i.e. whether gt atherwise accessible, and the right to
access information of public importance by beirigve¢d insight in a document containing
information of public importance, the right to apgoof that document, and the right to
receive a copy of the document upon request, by, fiai, electronic mail, or in another
way (art. 5). The rights referred to in this asgicmay be exceptionally subjected to
limitations prescribed by this Law if that is nesay in a democratic society in order to
prevent a serious violation of an overriding ingtrgased on the Constitution or law (art. 8,
para. 1). No provision of this Law may be interpcein a manner that could lead to the
revocation of a right conferred by this Law orliteitation to a greater degree than the one
prescribed in paragraph 1 of this article (arp&@a. 2).

125. A public authority shall not allow the applicant &xercise the right to access
information of public importance, if it would thdng (a) expose to risk the life, health,
safety or another vital interest of a person; (peéril, obstruct or impede the prevention or
detection of a criminal offence, indictment forrandnal offence, pretrial proceedings, trial,
execution of a sentence or enforcement of punishmasry other legal proceedings, or
unbiased treatment and a fair trial; (c) serioushperil national defence, national and
public safety, or international relations; (d) saimsially undermine the Government’s
ability to manage the national economic processesgaificantly impede the fulfilment of
justified economic interests; or (e) make availabfermation or a document qualified by
regulations or an official document based on tke ta be kept as a State, official, business
or other secret, i.e. if such a document is acbkssinly to a specific group of persons and
its disclosure could seriously legally or otherwpsejudice the interests that are protected
by the law and outweigh access to information age(art. 9).

126. A public authority shall without delay and withi® flays from receipt of the request
at the latest inform the applicant whether it hdlts requested information, allow insight in
the document containing the requested informatienissue or send out to the applicant a
copy of the document. If the request regards in&dimm which is presumed to be of
relevance to the protection of a person’s life mefiom, i.e. to the protection of public
health and the environment, the public authoritystrinform the applicant it holds such
information, allow insight in the document contaigithe requested information, i.e. issue a
copy of the document to the applicant within 48 isoupon receipt of the request. If a
public authority does not respond to the requeshiwithe deadline, the applicant may
lodge a complaint with the Commissioner. In therggepublic authority refuses to inform
the applicant, either entirely or partially, whatliteholds the sought information, to allow
the applicant insight in the document containing tequested information, to issue, i.e.
send to the applicant a copy of the document,atl &ie obliged to issue immediately, and
not later than 15 days from the day of receiving dpplication, a decision on the rejection
of the request and give a written explanation farhsa decision, and to notify the applicant
in the decision of the legal remedies at his/hgpai$al to appeal such a decision (art. 16).

33



CED/C/SRB/1

34

127. An applicant may lodge a complaint to the Commissio who shall reach a
decision promptly and within 30 days from the susitn of the complaint at the latest. An
administrative dispute complaint may be lodged rgad Commissioner’s conclusion and
decision. An administrative dispute related to éhercise of the right to free access to
information of public interest shall be deemed utdarts. 22, 24 and 27).

Article 21 - Guarantee for release of persons deped of liberty

128. The Law on Execution of Criminal Sanctions presesilin detail release of persons
from prison (arts. 167-174). On the occasion otasé from the institution, convicted

persons are issued a Release Certificate, whitdr, alig contains the date of the release
and the date until which the person released report to the police (art. 169). Detained

persons are released from the institution basea iing revoking detention and an order
for release from detention issued by the court teefehich the proceedings are being
conducted (art. 246). The Rule Book on Police Peweescribes that an official note on

detention of a person to be drawn up by a polifieef must also contain data on cease of
detention of a person (art. 30).

129. Supervision of release of persons deprived of tjbshall be conducted by the
President of the High Court in whose territory theat of the detention institution is
located?

Article 22 - Responsibility for failures of persms in charge of records
on persons deprived of liberty as well as for proding information on
persons deprived of liberty

130. Disciplinary responsibility is prescribed for aliolations of obligations and duties
of the staff employed with the Administration forxdeution of Criminal Sanctions
(art. 266, para. 1, of the Law on Execution of Gniah Sanctions).

131. In case of a violation of provisions of the Convent the officials of the Ministry of
Interior shall also bear disciplinary responsililior a grave violation of the official duty
according to the Law on Police (art. 157).

Article 23 - Training of members of State authoriies and personnel
treating persons deprived of liberty and protectionof persons refusing
to execute orders approving or encouraging enforcedisappearances

132. The Training and Professional Training Centre &f dministration for Execution
of Criminal Sanctions shall continually perform twasand specialized training in
accordance with the curriculum. The basic trairshgll be regularly performed for trainees
and members of all professions within the secwséywice. Within the framework of the
vocational training of the Centre in addition toetlsecurity service, it also includes
representatives of other services within the Adstiation, according to concrete
requirements of the institutions.
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133. Up to now there has been no target education falicakpersonnel concerning the
implementation of principles and provisions prdsed by the Convention. Related
activities performed within the previous period iaspect of education on medical
personnel are training courses on the subjectiffdking in human being®.

134. Authorized officials of the Military Security AgepdMSA) shall be obliged to act
in accordance with the Constitution and law wheereising their powers and any possible
abuse of prescribed powers shall be subject tatisasc The Law on the Military Security
Agency and the Military Intelligence Ageriéyprescribes the powers of authorized officials
of the MSA in detecting, investigating and docunrentcriminal offences (art. 23). At the
training and vocational training courses, membefrsthe MSA study, inter alia, the
regulatory framework of the operation of the MSAdainternational humanitarian law.
Special attention is paid to the study of the foeed and rights of persons and citizens
guaranteed by the Constitution and the possilslivieviolations of the rights concerned by
the members of the MSA.

135. A member of the MSA shall be obliged to executeeesf the director of the MSA
or direct superior, and inform him about their wakd be personally responsible for
unlawful actions. Should a member of the MSA fihd brder of the director of the MSA or
by the superior unlawful, they shall be obligedvern him about this in writing. Should the
superior go on insisting on its execution, theylldha obliged to request a confirmation of
the order concerned in writing. If the order is fioned, they shall be obliged to inform the
senior superior and the internal control of the M&&ould a member of the MSA have
some knowledge of unlawful actions within the Aggnthey shall be obliged to report on
this to the director and the internal control, withany detrimental effects on their status. If
the director of the MSA or the internal control dasot act according to the report, the
member of the MSA may refer to the supervisory eodtrol bodies, without detrimental
effects on their status (art. 42). Should a mendfgehe MSA learn that there has been a
violation of the constitutionality and legality, tman rights and freedoms, professionalism,
proportionality in exercise of powers and politieald ideological neutrality in the activities
of the MSA, they may directly refer to the gendrepector, the Minister of Defence, the
Government and the competent board of the Natigsabmbly, without any detrimental
effects on their status. A member of the MSA mapakfer to the general inspector and
the competent board of the National Assembly ifytfied that there has been danger for
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The first training course for doctors on the sabg trafficking in human beings was held on 2@ an
27 May 2004. The attendees of the seminar wereododtom the border regions in Serbia, as
follows: Vr8ac, Sid, Senta, Veliko Gradiste, Ljuljay Vlasotince, Babu3snica, Novi Pazar, Vranje
and Zajear. This training was held in cooperation with thetitute of Forensic Medicine of the
Faculty of Medicine in Belgrade. The training shovikdt doctors came in contact with victims of
the trafficking in human beings at their work bioat they were not trained to recognize them as well
as that they had never reported such cases bettamysdid not know anything about the activities in
the field of combat against trafficking in humanrags. This was the first ever held training cowse
the subject of trafficking in human beings whichswever organized for the target group of doctors
and medical personnel.

After the first training course for doctors h@dMay 2004, the civil society organization “Astrah
cooperation with the Institute of Forensic Medicofehe Faculty of Medicine in Belgrade and under
the support of OSCE (OSCE Mission to Serbia), hetithar two-day seminar in Belgrade on 23 and
24 March 2007 under the title “Information on tieifng in human beings issues and basic forensic
medical principles of documenting bodily injuriesttw(potential) victims of trafficking in human
beings”. The seminar was attended by 32 doctors &b health centres (or medical centres) from the
territory of the City of Belgrade.

Official Gazette of the R®Nos. 88/2009, 55/2012 — amended by the decisidheo Constitutional
Court and 17/2013.
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their rights in the performance of jobs and assigmts within the competence of the MSA
due to the violation concerned (art. 51).

136. The Law on the Serbian Army prescribes, inter dhat a military official shall be
obliged to execute the orders by the superiors emirng the service, except in cases in
which the execution of orders would represent micral offence. A member of the Army
of Serbia shall be obliged to refuse to executemeated order, mainly an order by the
superior or by a senior officer the execution ofalhwvould mean committing of a criminal
offence, as well as to inform immediately the parsaperior to the person who had issued
an unlawful order or other competent body in caseumlawful order is issued again
(art. 13, para. 1, points 4, 6, 7).

137. The issue of execution of orders by the membethefArmy of Serbia is described
in detail in the provisions of the Rules of the Arof Serbia.

Article 24 - Definition and rights of victims of enforced disappearance

138. According to the Criminal Procedure Code, a damagady shall be a person
whose personal or property rights have been vidlateimpaired by a criminal offence
(art. 2, para. 1, point 12J.The notion of a damaged party most frequently @dis with
the notion of a victim in criminal substantive la@xcept in cases of criminal offences with
mortal outcome, when next of kin of deceased persdso have the status of a damaged
party or in cases of severe disability of some qer&rt. 201, para. 3, of the Law on
Contracts and Torts). It seems that the notion ddmaged party according to the Criminal
Procedure Code and the Law on Contracts and Tornarrower than the notion of a victim
within the meaning of article 24 of the Conventidor which reason the existing legal
frameworR® may leave certain persdisvithout protection.

139. The basic provisions concerning the exercise ofitité of a damaged party concern
their right to participate effectively and protebeir interests in criminal proceedings, to
engage a proxy from among lawyers for this purpasd,to take over criminal prosecution
from the public prosecutor (art. 50 of the Crimiffabcedure Codée§’ A damaged party
has the right to compensation of pecuniary and peouniary damage, to request the return
of belongings or quashing of a legal affair (aB22f the Criminal Procedure Cod8)The
public prosecutor and the court shall take cargrotection of the damaged party from
defamation, threat and other attacks and may &goest the police to undertake special
protection measures for the damaged party. The tgha fair trial guaranteed by the
Constitution of the Republic of Serbia shall alsodnjoyed by a damaged party, which is
expressed as the right that their rights are plybkxamined by an independent and
impartial court within reasonable time (the righitagperpetrator of a criminal offence to be
declared guilty and convicted in accordance wite taw and the right to damage
compensation). A damaged party may exercise thiet fig damage compensation in
criminal and civil proceeding$?
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The right of the victim to know the truth regarglithe circumstances of enforced disappearance, the
fate of the missing person, as well as adequaterapn for the damage suffered due to deprivation
of the right concerned.
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140. The procedure for damage compensation, rehabilitatnd exercise of other rights
of persons convicted groundlessly and deprivedbeity groundlessly is prescribed in the
Criminal Procedure Code (arts. 556-584)The right to damage compensation belongs,
inter alia,to a person groundlessly deprived of liberty duarierror or unlawful activity of
the body (art. 560%°* The successors may accomplish the right to propdamage
compensation in accordance with the rules on darmaggensation prescribed by the Law
on Contracts and Torts (arts. 154-209). The Coniomstor Damage Compensation to
persons groundlessly deprived of liberty has beeméd pursuant to the decision of the
Minister of Justice and Public Administration.

141. The Family Law® prescribes that the custody body shall be obligedppoint a
temporary custodian for the persons having unknoesidence, provided such persons
have no legal representative or proxy, to protectgorarily personality, rights or interests
of such persons (art. 132, para. 2).

142. In the Republic of Serbia there are several asSoom@m of families of persons
missing in the armed conflicts in the territorytbé former Yugoslavia and in the conflict
in the territory of the Autonomous Province of Kesaand Metohija, which represent the
families of missing persons, file their claims ke thational authorities and other parties in
the process, organize round tables, meetings, Wwogsson all significant topics and issues
related to families of missing persons, from thasmncerning the search process,
exhumation and identification, to legal and statytssues. The associations also hold
memorials and mark other important dates, sucheasnternational Day of the Victims of
Enforced Disappearances and Human Rights Day.

143. Within the meaning of article 24 of the Conventititrere are no special procedures
established for damage compensation and redreftetwoictims. Civil suits for damage
compensation conducted according to the rules arergé civil procedure are the only
systemized and formal procedures, in which a vidinm the position of a plaintiff fully
bearing the burden of evidence. According to theemée amendments to the Law on Civil
Proceduré® compulsory mediation was introduced into thoseceedings, each time the
State or some of its bodies is the respondent pBefore the initiation of the proceedings
by an action, victims or members of their familg@sll be obliged to refer to the Public
Attorney’s Office of the Republic of Serbia (thetdtney’s Office) with a request for the
resolution of the dispute, while the Attorney’s i©éf shall be granted the period of 60 days
to respond to this request. The lack of responsthdyDffice shall be considered a negative
response (art. 193).

144. In respect of damage compensation to victims, i owly be treated in the context

of court proceedings for compensation of non-pearynand/or pecuniary damages. In this
respect, restoration is possible damage compensaiccase of pecuniary damage or
financial compensation for non-pecuniary damage Republic of Serbia has not adopted
any special rehabilitation programme for the fagsilof victims of enforced disappearance
and there are no indications of any planned stefisi$ sense. According to the Law on the
Rights of Civilian Disabled Veterar®’ a family member of the person who had been
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killed or died® shall be considered a family member of the cimiligar victim, meaning
that the only option available to the families ofssing persons shall be to declare the
missing person dead, as governed by the Law on@@ntentious Proceedings (arts. 56—
71).109

145. In the Republic of Serbia the families of missingrgons have been facing the
problem of the provision of the Law on the Right<ovilian War Victims, prescribing that
a civilian disabled veteran shall be a person tbiodily injury of at least 50 per cent due
to wound, injury or lesion leaving visible tracesceived by ill-treatment or deprivation of
liberty by an enemy during the war, by performaateilitary operations, by war material
lagged behind or by hostile diversions or terrarisperations, thus additionally disabling
the families of victims of war crimes in Sjeverim accomplish their rights as the families
of missing person§? Also, the lack of the Law on Missing Persons isthar problem
faced by the families of missing persons, whichusth@overn the special status of such
persons and define the rights and benefits ofdhalies of missing persons, in accordance
with severity and length of the crime of enforcéshgpearance.

Article 25 - Unlawful removal of children who aresubjected to enforced
disappearance

146. Within the system of social and family legal praige and application of all forms
of family legal protection of children without patal custody, especially in case of
adoption, the rights of the child established i @onvention on the Rights of the CHifd
are complied with as well as all the rights of tttéld established by the national legal
regulations and by the Family Lain particular.

147. The provision of article 107 of the Family Law prabes that any adoption shall be

null and void if all the conditions of its validityad not been fulfilled on the occasion of its
establishment. Any adoption based on force or @wtushall be voidable (art. 108). Every

adopted child has the right to review independethigydocuments on their adoption and the
registry of births after the age of 15, under poesipreparation: psychological consultation
and support (art. 59).

148. Also, in compliance with international conventions) particular with the
Convention of 29 May 1993 on Protection of Childemd Co-operation in Respect of
Intercountry Adoption (Hague Adoption Conventioajthough the Republic of Serbia is
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The Law on the Rights of Civilian Disabled Veterg@fficial Gazette of the RNos. 85/2005,
88/2005 — corrigendum, 107/2005 — corrigendum, 092 111/2009 and 121/2012.

Official Journal of the SRSNos. 25/82 and 48/88 ardfficial Gazette of the RNos. 46/95 —
amended by other law, 18/2005 — amended by otheatal 85/2012.

For abduction and murder of 16 Bosniaks, the ciszef the Republic of Serbia from the Sjeverin
Municipality, who were abducted in October 1992nira bus in the place of Mie (Bosnhia and
Herzegovina) and then taken to ViSegrad, where Werg tortured and killed at the bank of the Drina
River, four members of the unit “Osvetnicihich was active within the ViSegrad Brigade of the
Army of the Republic of Srpska were convicted. Ug6I3, out of 16 victims, the body of only one
victim — Medredin Hod& was found in May 2010 on the occasion of exhumatib the Pertac
dried accumulation pond.

Official Journal of the SFRY — International TresgiNo. 15/90 andDfficial Journal of the FRY —
International TreatiesNos. 4/96 and 2/97.

We herein primarily point out to strict compliane@h the rights of the child: the right to recotjom

of origin (art. 59), the right to living with paren(art. 60, para. 1, of the Family Law) and thytiof
the child to identity (art. 59, para. 3, of the Hgrhaw).
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not an official signatory to it:* the bodies of Republic of Serbia do not carry admption
procedures and adoption procedures for childrem fforeign countries, which would be
implemented during immediate war danger or dedtaraif the state-of-war.

149. In other cases of reports on disappearances adrehil the police officers of the
Ministry of Interior act with utmost urgency in asdance with the provisions on the Law
on Police (art. 72), the Criminal Procedure Code 225, para. 2, and art. 568§ the Rule
Book on Police Powers (arts. 61-63), in complianith both national and international
norms and standards in respect of compliance Wéhrights of the child.

150. “Astra”, an anti-trafficking action, is a civil society orgaatton that has
successfully been holding an SOS telephone linel/f@b-0000) for the victims of
trafficking in human beings as a part of the suppad aid programme to the victims in the
process of recovery and reintegration. An importaagment of SOS telephone line
operation is the search for missing persons fornwvtieere are indications of disappearance
in the chain of trafficking in human beings, whishimplemented in cooperation with the
organizations and institutions dealing with thisus. Thanks to the cooperation with the
widespread network of organizations of civil sogiall over the world, in which
communications are not burdened with formal reqonérts and bureaucracy characteristic
for the State services, “Astréias often been in the position to find the persbsappeared

in the chain of trafficking in human beings veryiakly and accommodate them in a safe
place.

151. In 11 years of operation of Asti®OS telephone line (March 2002—March 2013),
18,056 calls in total were received from 3,139 nald female clients. Out of this number
of calls, 3,204 calls were not directly relatedrtdficking in human beings only and 13 per
cent of them were related to reports on disappeasaof persons of age in peacetime.
Their families were explicitly instructed to refar the police and possible support by the
civil society organizations abroad. In cases ndatee to trafficking in human beings,
“Astra” intervened by providing contacts and logistic suppo

152. In 2012 “Astra”initiated the introduction of number 116000 as &m European
telephone number for missing children in the Rejgubf Serbia with the aim to render
comprehensive assistance to parents/custodiansssingn children and to the very children
identified as missing.

153. On 17 May 2012, the Republic Agency for Electro@iommunications (RATEL)
granted™ to “Astra” the use of the uniform European telephone numb&0Qaa for
missing children, thus making the services of thimber also available in the Republic of
Serbia. In this way Serbia became the first coumrySouth-East Europe outside the
European Union in which the 116000 service becap@ating. In this way our country
joined the group of 22 European countries in whithis form of assistance to
parents/custodians and missing children has alrbagy available. The basic activity of
the European number for missing children is to ikeceeports on missing children and
forward them to the police, to support parentstudisins of missing children, as well as to
render support in investigations. Number 116000tbday been operated by different civil
society organizations in 16 European countries emating between each other, with the
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The process of ratification of the Hague Adoptl@onvention has been in progress. The bill of the
Law on Ratification of the Convention was submittedte National Assembly of the Republic of
Serbia in February 2013.

Official Journal of the FRYNos. 70/2001 and 68/2002 a@dficial Gazette of the R®los. 58/2004,
85/2005, 115/2005, 85/2005 — amended by other 4842007, 20/2009 — amended by other law,
72/2009 and 76/2010.
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police and other organizations dealing with theuésef missing children. This form of
international cooperation is of special benefihcsi the lack of former forms of border
crossing control between the countries of the EemopUnion facilitates the transport of
missing underage persons from the territory of dbfember State to another, thus also
making their detection less probable. Also, itasier to establish cooperation between the
civil sectors at the international level becausél siociety organizations are not obliged to
comply with strict bureaucratic protocols so tHa¢yw may respond faster than the State
institutions in some cases.

154. The role of a civil society organization is alsdleeted in rendering emotional
support, psychological and legal aid, instructirftge tcompetent institutions and, if
necessary, rendering assistance in communicatidthstile competent agencies. In case a
missing child is located in the territory of a fmye country, this form of assistance is of
particular importance because of linguistic basriend impossibility of parents to directly
communicate with the police of the country in whthkir child is potentially located.

155. For the time being, the operation of number 116888 been solely financed by
foreign donors. Unfortunately, the Republic of Sarktill has no funds allocated in its
budget to cover the costs of this service. TelebdhS, Telenor and VIP operators have
supported the operation of number 116000 and medenical adjustments within the
shortest possible period.

156. “Astra” has initiated signing of the Memorandum of Cooperawvith the Ministry

of Interior as the last step to establish numb&0D0. Under the present circumstances, the
lack of formal procedures considerably decreasésiesfcy of searches and prevents
coordinated cooperation in the cases of missiniglem as well as duly and good quality
support to their families and the very childrenidgrecovery.




