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Lord Justice Moore-Bick:

1.

This is an appeal against a decision of the Asyland Immigration Tribunal
promulgated on 16 August 2007 dismissing the appellant’s claim fsylam and
humanitarian protection. The appellant is agedr#2is a national of Uzbekistan. On
23% January 2006 while employed as a stewardess bgKisthn Airways she entered
this country after arriving on a flight from Taskmteto Birmingham. Instead of
rejoining her plane for the flight out she remainedhis country for a week before
applying for asylum on the grounds that she wasshian and as such was at risk of
persecution in her own country.

The appellant was interviewed off March 2006 and in that interview she gave an
account of the events that she said had led tedeking asylum in this country. She
said that in about June 2005 she had entered irg@@onship with a woman slightly
older than herself who also worked as an air steess and that in the course of a
flight to Beijing the two of them had been discaeby another employee kissing in
a curtained-off area of the aircraft in the vigmof the galley. As a result their
relationship was reported to her employer and hyemeployer to her parents who
forced her to leave home. For about three monthsshlared a flat in Tashkent with
her girlfriend, but people learned about their tieteship and she began to suffer
harassment and a certain amount of violence froroplpe who objected to
relationships of that kind.

The appellant said that on t?(.)]anuary 2006 following one particular incident of
harassment involving customs officers at the atrpbe and her girlfriend had gone to
the police to make a complaint, but instead ofrtgkihe matter seriously the police
turned on them. They were both beaten up and nagped than once by officers. As a
result her friend was severely injured and boththeim required hospital treatment.
After that experience the appellant considered tieat safety was at risk if she
remained in Uzbekistan and so she escaped to thistry when the opportunity

presented itself.

The appellant's application for asylum was refusieda decision letter dated ‘15
March 2006 the respondent noted that sexual rekstips between women are not
illegal in Uzbekistan and although he accepted thatpolice were known to abuse
their position when interrogating those who areuaed of committing criminal
offences, he did not accept the appellant’s accolihér experiences because she had
not committed, nor was she accused of having comdjitany offence. The
respondent accepted that lesbian relationshipacatér significant degree of social
opprobrium in Uzbekistan and that as a result thpebant was likely to suffer
discrimination and a degree of harassment, butithe@at accept that she was at risk
of suffering ill-treatment of a kind that could pexly be described as persecution or
that would violate her rights under Arts 2 and 3tloé European Convention on
Human Rights (“the Convention”).

The appellant's appeal to the Asylum and Immigratibribunal was heard by
Immigration Judge Narayan on"3dune 2006. In addition to the evidence contained
in the notes of her screening interview he had feefum a statement from the
appellant, in which she repeated in greater de&ilaccount of the circumstances and
events which had led up to her arrival in this dogra report from an expert witness,
Miss Marjorie Farguharson, on political and soaahditions in Uzbekistan and
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reports from the United States Department of Stateother sources on conditions in
Uzbekistan. The appellant gave evidence and was-@oamined. At the hearing the
respondent challenged the appellant’'s accounepg&kperiences on the grounds that
it was not credible, but did not challenge the @nplank of her case, namely, her
sexual orientation.

The Immigration Judge accepted the appellant’'sendd of her sexuality; indeed, he
had little choice but to do so, since that parthef evidence was not disputed.
However, he did not accept her account of the evehich had preceded her arrival
in this country. He accepted that she had expezttisome discrimination and social
exclusion and could be expected to do so in tharduif she were to return to
Uzbekistan, but he did not accept that it was jikel amount to anything that could
be described as persecution or that would infrimgrerights under the Convention. He
therefore dismissed her appeal.

The appellant applied for her case to be reconsitlen a large number of grounds.
Many of those grounds were rejected, but off I@ly Senior Immigration Judge
Nichols made an order for reconsideration, prilgasit the grounds that Immigration
Judge Narayan had failed to give proper considarab whether appellant would be
at risk of ill-treatment on her return to Uzbekista

On 16th March 2007 the first stage of the recomatiten took place before Senior
Immigration Judge Drabu. On that occasion there seane argument about whether
the findings made by Immigration Judge Narayan etation to the appellant’s
credibility were open to challenge, but in the @hd respondent’s representative
accepted that they were flawed and should be redenesl. At the same time she also
made it clear that on the reconsideration the md@at wished to challenge the
appellant’s assertion that she was a practisingidas In those circumstances at the
request of the parties the judge adjourned the foaise full hearing on all issues by a
differently constituted tribunal.

On 12" July 2007 the adjourned hearing took place befomenigration Judge
Hollingworth. On that occasion he had before hine tiotes of the appellant’s
screening interview, the statement she had mad&hé&hearing before Immigration
Judge Narayan, a supplementary statement madesapthellant for the purposes of
the reconsideration, Miss Farquharson’s origingore and also a supplementary
report she had made for the reconsideration, a$ agelreports on conditions in
Uzbekistan from Amnesty International, the US Stagpartment and Human Rights
Watch.

Immigration Judge Hollingworth promulgated his démn on 18 August 2007.
Much of it is taken up with the issue of the apgetls sexual orientation and her
account of the events which had led her to seelumsyn this country. For that
purpose he embarked on a lengthy and detailed adenagion of the evidence which
led him to reject the appellant’'s account as inbdedin all significant respects.
Moreover, the conclusions which he drew also led to reject as untrue what he
described as the “core” of her account, namely, sha is a lesbian. Having reached
that conclusion it inevitably followed that he reed her assertion that she was at risk
of ill-treatment in Uzbekistan by reason of herisaity.
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That, however, left the question whether, if thpallant were returned to Uzbekistan,
she would be at risk of ill-treatment by virtuetbé fact that she had left the country
illegally and subsequently claimed asylum abrodge judge dealt with that issue
quite shortly in paragraph 57 of his decision i@ tbllowing terms:

“I now turn to the second aspect of the Appellant&sm in the
alternative, that if she is returned she faces goetson or
adverse treatment arising from her unauthorisecrig@ from
Uzbekistan. Having found the core of the Appellaratcount
untrue, there is no basis for finding that the Algmt has left
her country of origin without the appropriate apoof the
authorities. Even if she has, the authorityQN¥ (Returning
Citizens) CG [2007] UKAIT 00045 suggests that her position
will not cross the threshold of Article 3. She wike a single
young woman returning to her country of origin in
circumstances where the authorities will not knoW her
claimed sexual orientation. As the CG authorityigates, it is
not impossible for the Appellant to obtain a passpuotside
Uzbekistan bearing in mind she has settled fanidy in the
country. There is no objective basis for finding KEss
Farquharson does that upon return the Appellamissiccessful
application for asylum would be deemed an aggragati
feature, particularly if what she says earlier asrect, that the
Appellant’s father may have influence which canbbeught to
bear.”

Having found that the appellant would not be & abpersecution or ill-treatment for
any of the reasons put forward, the judge dismisseagppeal.

The appellant sought permission to appeal to thiston three grounds:

(1) that despite the order made by Senior Immigratiaigé Drabu adjourning the
reconsideration for a full hearing on all issuexl{iding by implication the
issue of the appellant’s sexual orientation), tiimibal had no jurisdiction as a
matter of law to re-open that question;

(i) that the judge’s finding that the appellant is adesbian was irrational and
based to a material degree on findings that wersumgported by the evidence;

(i) that the judge failed properly to consider and eatd the evidence bearing on
the risk to the appellant of ill-treatment on heturn to Uzbekistan.

Buxton L.J. gave permission to appeal on groundl @ut refused permission on
grounds (i) and (ii). The appellant asked to rerfeav application in relation to
grounds (i) and (ii) at an oral hearing and &f &pril May L.J. directed that that
application be made on the hearing of the appeati, appeal to follow if granted. In
the event we granted the appellant permission peapon ground (i), which gives
rise to a narrow question of law on which the garthad in any event addressed us
fully, but refused permission to appeal on grouiidf¢r reasons to which | shall
come in a moment.
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(i) The scope of the tribunal’s jurisdiction

Section 103A of the Nationality, Immigration andyRsn Act 2002, as amended by
the Asylum and Immigration (Treatment of Claiman&fc) Act 2004, makes
provision for the reconsideration of a decision thg Asylum and Immigration
Tribunal on an appeal under the Act on the grousfdsrror of law. The statutory
provisions do not themselves circumscribe the sadpguch a reconsideration, but
statements of principle can be found in a numbeteaided cases which support the
conclusion that the tribunal should not normallyopen findings of fact forming part
of the original decision unless they are undermiogdn error of law which provided
grounds for the reconsideration. Mr. Stanage’s ss&ion goes further than that,
however: he submitted that on a reconsiderationritbenal has no jurisdiction in law
to re-open findings of fact other than those irddctby an error of law and
consequently that in this case Immigration Judg#itdpvorth had no jurisdiction to
re-open the question of the appellant’s sexuahtaieon.

In support of his submission Mr. Stanage drew dienéion to three authorities. The
first in order of decision idMukarkar v Secretary of State for the Home Depantme
[2006] EWCA Civ 1045; [2006] INLR 486 in which Sedi L.J. made the following
observations:

“43. | would add this on the procedural aspecthefctase. Had
the tribunal been right in its critique of the firs
determination in relation to Rule 317, it shouldvéa
included in its order a direction that the immigrat
judge who was to continue the reconsideration shdol
so on the basis that the facts found by Mr Inceewer
stand save insofar as the issue to be reconsidegeded
their significance to be re-evaluated.

44. The reason why it is important to be rigorobeu this is
that reopening a concluded decision by definition
deprives a party of a favourable judgment and rende
uncertain something which was certain. If a digcret
element of the first determination is faulty, ittheat alone
which needs to be reconsidered. It seems to megairon
principle for an entire edifice of reasoning to be
dismantled if the defect in it can be remedied ibyitéd
intervention, and correspondingly right in prineplor
the AIT to be cautious and explicit about whateimits
for redetermination.”

Those observations were considered by this couhdrsecond case to which we were
referred,DK (Serbia) v Secretary of State for the Home Depant[2006] EWCA
Civ 1747; [2008] 1 W.L.R. 1246, a decision on thepe of the tribunal’s jurisdiction
in relation to reconsiderations and the procedur@s applicable to them which are
contained in the Asylum and Immigration Tribunafq&dure) Rules (2005) (“the
Rules”). Mr. Stanage relied principally on paradgr&® of the judgment in that case
in which Latham L.J. said



“As far as what has been called the second stagea of
reconsideration is concerned, the fact that iass) have said,
conceptually a reconsideration by the same bodyhvimade
the original decision, carries with it a numbercohsequences.
The most important is that any body asked to rddensa
decision on the grounds of an identified error aiv |will
approach its reconsideration on the basis that facyual
findings and conclusions or judgments arising frénose
findings which are unaffected by the error of laged not be
revisited. It is not a rehearing: Parliament chioseto use that
concept, presumably for good reasons. And the tfeat the
reconsideration may be carried out by a differentpstituted
tribunal or a different Immigration Judge does affect the
general principle of the 2004 Act, which is that fhrocess of
reconsideration is carried out by the same bodyade the
original decision. The right approach, in my viete, the
directions which should be considered by the imatign
judge ordering reconsideration or the Tribunal yiag out the
reconsideration is to assume, notionally, that the
reconsideration will be, or is being, carried oytthe original
decision maker.”

18. The third case to which we were referred wHs (Algeria) v Secretary of State for
the Home Departmerj2007] EWCA Civ 445 in which Carnwath L.J., resdorg to
a submission that issues of credibility cannot m@gartmentalised, said

“25. | see the theoretical force of this arguméhtt it ignores
practical reality and human considerations. Judgnoén
credibility in cases such as this is inevitably iiiallt
and imperfect exercise. Different tribunals hearthg
same witnesses may reach quite different viewseakch
for theoretical perfection is doomed to failure.pliractice
many of these cases fall naturally into two patis: first
depending on as assessment of the applicant’s acobu
his own past experiences, the second on a moretmge
appraisal of his prospects on return. That was the
distinction drawn irPE and it is equally valid here in my
view. It is sensible case-management and convefoent
everyone to treat the decision on the first para dixed
factor, so that the debate concentrated on thendguart.

26. From a human point of view, appearing in fromta
tribunal in support of an asylum claim must be @efimg
experience at the best of times. To require it ® b
repeated on issues which have already been deisiced
only wasteful of the tribunal's time and resourcbst
oppressive and potentially unfair for the applicartis
case illustrates both aspects. Instead of a relgtharrow
inquiry into the threat currently posed by the Géid the
consequences of the applicant’'s recent convictibe,
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tribunal had to undertake a full scale-review & tithole
case from the beginning, leading to the laboriond a
time-consuming preparation of a decision runnings8
paragraphs. For his part, the applicant, now uessprted
and having to act as advocate and witness, wageedo
go back over the whole story for the third timedan
reargue eight separate issues, without any credithie
favourable impression he had made on the two pusvio
tribunals.”

In my view there are many good reasons, as thesenadtions make clear, why
findings of fact made on the hearing of the origaapeal should not be re-opened on
a reconsideration unless they are undermined bereor of law. Fairness to the
parties and the efficiency of the appeal processat two of them. In addition, since,
as Latham L.J. pointed out DK (Serbia) the concept is one of the reconsideration of
a decision by the body that originally made it,réhis the need to avoid the apparent
irrationality of the same tribunal’s reaching ins@tent decisions on the basis of the
same evidence. However, none of these considesat®rsufficient to enable the
appellant to succeed in the present case and giecappellant’s sexual orientation
was not a live issue before Immigration Judge Namayuch findings as he made
were based on a concession rather than on a rehaaagysis of the evidence. There
was therefore no risk of any actual or appareationality in re-opening the issue. It
thus became necessary for Mr. Stanage to conteatdthle tribunal did not have
jurisdiction in law to do so.

The statutory provisions simply provide that a pdd an appeal may apply for an
order requiring the tribunal to reconsider its dam. Although, as Latham L.J. also
noted inDK (Serbia) the statute does not provide for a re-hearingheedoes it
limit the scope of a reconsideration, although ttifaunal itself may decide to do so
by directions given under the Rules. It is als@veaht to note that a reconsideration
leads to a fresh decision on the appeal, whethar dbcision is the same as the
original decision or differs from it: see Rule 31L(3

In AH (Scope of Section 103 Reconsideration) Su@&06] UKAIT 00038 the
tribunal itself reached the conclusion that theorsideration is of the appeal as a
whole and is limited only by the grounds of appt&mselves, a conclusion which
was accepted as correct by this courDk (Serbia)(see in particular paragraphs 17
and 20 of the judgment of Latham L.J.). Moreovie tonclusion that the tribunal
does have jurisdiction to re-open decisions of faet tainted by error of law is
expressly recognised by Latham L.J. in paragrapbf2ds judgment in that case in
which he said

“It follows that if there is to be any challenge ttee factual
findings, or the judgments or conclusions reachedhe facts
which are unaffected by the errors of law that héesn
identified, that will only be other than in the nn@xceptional
cases on the basis of new evidence or new mageyitd which
the usual principles as to the reception of suddesce will
apply, as envisaged in rule 32(2) of the Rules. ”
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Mr. Stanage submitted that this passage indicai@sitt is only in cases where the
tribunal has fresh evidence before it that it ifitexd to re-open findings of fact not
affected by an error of law, but that is clearly norrect because Latham L.J. clearly
envisaged the possibility that there might be qthémittedly exceptional, cases in
which the tribunal would be justified in taking th@ourse. The important point for
present purposes is that the court recognised th®attribunal’s jurisdiction on a
reconsideration extends to findings of fact noeetééd by any error of law. In my
judgment the effect of an order for reconsiderat®oto put the appeal back into the
hands of the tribunal which as a matter of lawjhasdiction to re-open any aspect of
the case. How that jurisdiction should be exergideavever, is another matter and |
would not wish to detract from anything said in tbecided cases about the
importance of retaining findings of fact and othewnclusions which are not
themselves undermined by errors of law.

For these reasons | would reject this ground okapp
(i) Irrationality

Immigration Judge Hollingworth not only had the b#h of the notes of the
appellant’s screening interview and her two statdmebut of seeing her give
evidence and being cross-examined. He was welleglatherefore, to assess the
significance to be attached to the different waysvhich she had described various
aspects of the circumstances that had led hereto &ylum in this country and her
response to the criticisms of her account madenbyréspondent’s representative in
cross-examination. He also had the opportunityutiy¢ her general demeanour as a
witness. Since he had the benefit of the objeatividence and the two expert reports
of Miss Farquharson, he had background materiainagavhich to make that
assessment. In the event he rejected the appsliartbunt in almost every respect, in
some cases because of discrepancies between hausvaccounts, in some cases
because her account was not supported by othectaspiethe evidence and in some
cases because he found her evidence inherentlyausiple. In the light of his
conclusions on individual aspects of her storydjeated her claim to be a lesbian.

In her grounds of appeal the appellant identifiedawer than twenty four respects in
which the judge is said to have acted irrationallymaking particular findings or
reaching individual conclusions which culminated his rejecting the appellant’s
evidence of her sexual orientation. | fully acceyatt the tribunal is bound to consider
the evidence as a whole fairly and is not entittedct perversely or irrationally when
making its findings, but it is the sole judge oktfacts and its findings cannot be
challenged on the grounds that another decisioremakight well have taken a
different view of the evidence or of the appellardtedibility generally. Only if it can
be said that the evidence was not capable of stipga finding (or, to put it another
way, that no reasonable tribunal could have reachumth a decision) is it open to
challenge in this court. A finding as to the créldip of a witness in relation to a
central issue in the case often involves considenmany different aspects of the
evidence, some of which are of greater weight thiaers. The evidence may not be
all one way; some parts may point one way and stheother. If the witness has
given evidence and been cross-examined, as is lysti@ case, the general
impression that he or she has made in the witnegsnhay itself influence the
decision. In the end the judge has to weigh upctmdlicting indications and reach an
overall conclusion.
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In the present case Immigration Judge Hollingwadhsidered the evidence in detail
and gave reasons for accepting or rejecting difteaspects of the appellant’s account
before reaching the conclusion that he did not @atcker evidence of her own sexual
orientation. | do not think it can be said that afiyis findings were irrational, but, as
Mr. Stanage accepted, for an appeal to succeeli®ground it would be necessary
for the appellant to persuade the court that enafgthose findings were fatally
flawed to undermine the judge’s overall conclusiorthat question. In my view there
is no real prospect of her doing so. This is ifditgao more than an attempt to re-
open the tribunal’s findings of fact, which is npErmissible on an appeal of this kind.
| would therefore refuse permission to appeal adhound.

(i) Risk of ill-treatment on return

In her first report, which concentrated mainly dre tposition of homosexuals in
Uzbekistan, Miss Fargquharson referred to articl8 22 the Uzbekistani Criminal

Code which makes it an offence for a citizen tovéethe country without permission
— what is described as “illegal exit abroad”. Th#ewce is punishable by

imprisonment for up to 5 years, or up to 10 yealsen there are aggravating
circumstances. It does not appear that Immigralisaige Hollingworth rejected that
part of the expert evidence and there was no ressonim to do so. However, he

does appear to have rejected the appellant’s eseddrat she left Uzbekistan without
authorisation. | was puzzled for some time by tlagy #he judge expressed himself in
the second sentence of paragraph 57, in whichitle sa

“Having found the core of the Appellant’s accountrue, there
is no basis for finding that the Appellant has ledt country of
origin without the appropriate approval of the awities.”,

because | could not understand why the rejectiaimefppellant’s description of her

sexual orientation made it any more or less likbbt she had left Uzbekistan without
an exit visa. However, | think Miss Chan was rightsubmitting that the judge was

saying no more than that, having disbelieved hategxce on a matter of such central
importance, he had no basis for believing her ewddeon that aspect of the case
either.

It was the appellant’s case that she had enteeetltiited Kingdom in the course of
her employment as an air stewardess and while lhedledeserted her employer in
order to seek asylum in this country. By the tirhe snade her claim for asylum she
was no longer in possession of a passport, altheigte she was not stopped by
immigration officials on entry she must have bearryng one at that time. It is not
impossible, of course, that she did have a vidaawee Uzbekistan for a limited period
otherwise than in connection with her work and sfa destroyed her passport after
arrival in this country, but it does not appeatrt ttie respondent ever suggested that
that was the case or that her evidence was chalieag that basis. On the contrary,
as far as | can see, it was accepted that shededdmployed by Uzbekistan airways
and that she had entered this country in the masimerdescribed. On the face of it
that was tantamount to leaving the country withthgt approval of the authorities.
Miss Chan drew our attention to the judge’s comntkat he had been left with the
impression that the appellant's arrival in the ©BditKingdom was far more
orchestrated than she would have had him beliewtjtanay be that he was right to
think that she had it all planned well in advaniget, if the Immigration Judge was
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minded to reject her evidence about the circumsammmediately surrounding her
entry, he ought to have dealt with the issue falig given reasons for his conclusion.

This flaw in the judge’s reasoning might not beafat he were correct in his reliance
on the decision i®M. Miss Chan submitted that that decision was diexiplicable

to the present case and that the Immigration Jweage obliged to apply it in the
absence of any clearly distinguishing feature. @ppellant inOM was a citizen of
Uzbekistan who had left the country ohiMlarch 1996 when she was aged 23 with an
exit visa in order to come to the United Kingdomaastudent. She was granted leave
to enter and on 28July 1996 she applied for asylum, but her appbcatvas refused.

In August 2004 the respondent refused to vary peelant's leave to enter, thus
bringing about a situation in which she was obligeteave the country. She appealed
against that decision on both asylum and humartsigtounds, relying on, among
other things, the risk of ill-treatment on return.

The tribunal heard evidence from (among others) G4aig Murray, at one time the
United Kingdom’s ambassador to Uzbekistan. He g@tlUzbekistani embassies can
renew passports, but the impression he gave wasthiey will do so only for
favoured citizens. The tribunal was aware thatappellant’s husband had recently
returned to Uzbekistan and thought it likely thathhad had to obtain some form of
travel document in order to do so. Accordinglyyas not satisfied that it was not
possible to obtain the renewal of a passport oaitildbekistan. Moreover, the fact
that he had returned, apparently without difficultetracted from Mr. Murray’'s
evidence that those who stayed away after the expitheir visas were subjected to
severe punishment. Indeed, the tribunal expresbedview that there was no
satisfactory evidence to show that those who hadsbayed their visas were likely to
be punished on their return.

In paragraph 47 of his decision Immigration Judgalirigworth appears to have
proceeded on the basis that the present caseall fours withOM, but in my view
there are some potentially important differencesctvicall for explicit consideration.
In the first place, there is the difference in thanner in which the appellant left
Uzbekistan and entered this country. Unlike theefippt in OM, it appears that she
may not have had permission to travel abroad otisenthan for the very limited
purposes of her employment with the airline. Asalvé already observed, if the
tribunal intended to reject that part of her acctous findings are not altogether
satisfactory and call for more explicit reasonitighe appellant did not have an exit
visa entitling her to travel abroad otherwise tiragonnection with her employment,
there is an obvious possibility that by defectinging a routine stop-over she could
be regarded by the authorities in the same lightras who has left the country
without permission. | am unable to accept Miss CGhaabmission that there is no
possible difference between the two cases in #8pect and it is not something to
which the tribunal gave any consideration.

Second, the tribunal seems to have accepted tlatapipellant is no longer in
possession of a passport, or at any rate it madendimg to the contrary. Although
the Immigration Judge referred to the findingdM that “it is not impossible for a
person to obtain a passport outside Uzbekistangpjears that in that case the
appellant and her husband remained in possessitheiofpassports, even if they had
expired. It is not clear from the findings in thedse how far that might affect a
person’s ability to obtain the renewal of his passpr the issue of some other travel
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document in its place. Again, that is not somethimgvhich the tribunal gave any
consideration.

In the light of Miss Farquharson’s evidence thaisitan offence for citizens of
Uzbekistan to leave the country without authoritg éhat those who are charged with
criminal offences are liable to be ill-treated e tpolice, the tribunal ought in my
view to have given more detailed considerationhie aspect of the appellant’s case
and in particular ought to have given explicit adesation to whether there is a real
risk that the appellant will be charged with areoffe on her return to Uzbekistan and
if so, what the consequences for her might be.

For these reasons | would allow the appeal andtrérai matter to the tribunal for
reconsideration of this aspect of the appeal alone.

Ward L .J.:

35.

| agree.



