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The Honourable Mr Justice Owen :

1.

The claimant is a national of Sri Lanka, an ethfagenil who was born in Jaffna, in
North-East Sri Lanka. He arrived in the United ¢dom on 6 May 1999 and claimed
asylum on arrival. On 7 September 2005 his clamagylum was determined on the
basis that he did not have a well founded fearesEg@cution and did not therefore
qualify for asylum. The claimant appealed agathst decision, but his appeal was
rejected by the AIT on 7 November 2005. On 19 Ddmer 2006 the claimant’s
solicitors wrote to the defendant making a freshinel to asylum based on a
deterioration in the situation in Sri Lanka. Tlettér was supplemented by further
submissions made on 9 July 2007. On 7 August 20@/ defendant notified the
claimant of a decision to uphold the original refuinding that the submissions did
not amount to a fresh claim. On 3 September 26@7ctaimant was detained and
removal directions set for 18 September. On 7 é3apér 2007 further submissions
were made on his behalf; and the defendant respondb supplemental reasons for
refusal on 14 September. On the same day, theataiapplied for judicial review
seeking to challenge the refusal to treat the &rrfubmissions made on his behalf as
a fresh claim for asylum. On 18 September the x@indirections were deferred and
on 28 September the claimant was released fronoayst

The preliminary issue

In the course of the hearing on 4 November 200&I#fiendant relied upon a Country
of Origin Information Report on Sri Lanka issued iy Home Office UK Border
Agency, and dated 30 October 2008, two working dagfore the hearing. It
contained a quotation from a letter from the Bhitisigh Commission dated 28
August 2008 referring to fingerprint records maiméa in Sri Lanka. The claimant
was finger-printed when in the custody of the Sankan army in 1999, and the
significance of such finger-printing was in issndhe application. Mr Philip Nathan,
who appeared for the claimant, therefore soughieléa seek further expert evidence
in response to the contents of the letter fromBhash High Commission. | granted
his application and directed that the claimant Haeee to file further evidence as to
fingerprint records in Sri Lanka and to make furtiveitten submissions in relation to
such evidence if so advised, and that the deferidarg leave to respond in writing.

The claimant duly obtained and served expert ewedrom Dr Chris Smith in the

form of a report dated 9 December 2008. But th@ontewent far beyond the
fingerprint issue. It contained a comprehensivayais of the situation in Sri Lanka.
The only reference to the letter from the BritislyitHCommission was in paragraph
80 in which he said thatThe BHC statement regarding fingerprints is reasmya

accurate”.

On 4 February 2009 the defendant filed further temitsubmissions relating to the
fingerprint issue, and secondly drew my attentiontite decision of the Court of
Appeal in SK (Zimbabwe) v SSHD [2008] EWG2iv 1204 handed down on 6
November 2008, two days after the hearing on 4 Ner, which it was submitted
was of relevance to the second issue to which pipdication gave rise, the issue of
unlawful detention.

On 25 March 2009 the claimant filed further writtembmissions. But in the
meantime the claimant had proposed to the defertbanhtn the light of the contents



of Dr Smith’s report, she should agree to the céaitis withdrawal of the claim with
no order as to costs. That proposal was rejecyeithdy defendant on the basis that
there was no reason why | should not give judgment| that the claimant could
make further representations on the basis of tfwenration contained in Dr Smith’s
report as to the current situation in Sri Lanksafadvised.

6. The claimant’'s written submissions were prefaced doy application to me for
permission to withdraw the claim on the basis thate be no order as to costs. That
application is refused. Having heard full argumentthe application there is no
reason why | should not proceed to judgment. Asdéfendant has observed, if the
report from Dr Smith warrants a fresh application &sylum, that is the course that
should be followed.

7. The substantive claim

There are two limbs to the claim. First it is sutbed that the refusal of the defendant
to treat the further submissions made on behathefclaimant as amounting to a
fresh claim to asylum was irrational (the asylusues). Secondly it is submitted that
the defendant acted unlawfully in detaining thensknt from 3 — 28 September 2007
(the unlawful detention issue).

8. The Asylum Issue

The relevant law is not in issue. The defendasiilsmission was governed by Rule
353 of the Immigration Rules. It is in the follovg terms:

“353. When a Human Rights or Asylum claim has lreémsed
and appeal relating to that claim is no longer pewy the
decision maker will consider any further submissi@nd, if
rejected, will then determine whether they amowont tfresh
claim. The submissions will amount to a freshroldithey are
significantly different from the material that haseviously
been considered. The submissions will only beifgigntly
different if the content:

i) “had not already been considered; and

i) taken together with the previously consideneaiterial,
created a realistic prospect of success,
notwithstanding its rejection.”

9. In WM (DRC) v SSHOO2006] EWCA Civ 1495 Lord Justice Buxton, givinget
judgment of the Court of Appeal, addressed the tdske Secretary of State under
Rule 353.

“6. There was broad agreement as to the Secret&rgtate’s
task under Rule 353. He has to consider the netemah
together with the old and make two judgments. tFirs
whether the new material is significantly differdndom
that already submitted, on the basis of which thgluan
claim has failed, that to be judged under rule 3p3(



according to whether the content of the materiak ha
already been considered. If the material is not
“significantly different” the Secretary of State $ito go no
further. Second, if the material is significandifferent,
the Secretary of State has to consider whethetaken
together with the material previously considere@ates a
realistic prospect of success in a further asylulant.
That second judgment will involve not only judgiting
reliability of the new material, but also judgindet
outcome of tribunal proceedings based on that nmter
To set aside one point that was said to be a maftesome
concern, the Secretary of State, in assessingetfbility

of new material, can of course have in mind bottv tioe
material relates to the other material already fduoy an
adjudicator to be reliable, and also have in mimdhere
that is relevantly prohibitive, any finding as teethonesty
or reliability of the applicant that was made byeth
previous adjudicator. However, he must also beamind
that the latter may be of little relevance whenisaalleged
in both of the particular cases before us, the meaterial
does not emanate from the applicant himself, and th
cannot be said to be automatically suspect becatise
comes from a tainted source.

7. The rule only imposes a somewhat modest test kat t
application has to meet before it becomes a frdalmc
First, the question is whether there is a realigirospect
of success in an application before an adjudicdtot not
more than that. Secondly as Mr Nichol QC pertihent
pointed out, the adjudicator himself does not have
achieve certainty, but only to think that theraiseal risk
of the applicant being persecuted on return. Thadd
importantly, since asylum is in issue the consitienaof
all the decision-makers, the Secretary of States th
adjudicator and the court, must be informed byahgious
scrutiny of the material that is axiomatic in deciss that
if made incorrectly may lead to the applicant’s esyre to
persecution. If authority is needed for that prspion see
per Lord Bridge of Harwich in Bugdaycay v SSHD [IP8
AC 514 at page 531F.”

10.  Lord Justice Buxton also addressed the approactheofcourt when reviewing a
decision by the Secretary of State:

“10. ... Whilst, therefore, the decision remainsghe Secretary
of State, and the test is one of irrationality, ecdion will be
irrational if it is not taken on the basis of anu® scrutiny.
Accordingly, a court when reviewing a decision dife t
Secretary of State as to whether a fresh claimtexisust
address the following matters.



11. First, has the Secretary of State asked himbkelfcorrect
guestion? The question is not whether the SegraituState
himself thinks that the new claim is a good onesbould
succeed, but whether there is a realistic prospettan
adjudicator, applying the rule of anxious scrutitiyinking that
the applicant will be exposed to a real risk of gggution on
return .... The Secretary of State of course cad, rendoubt
logically should, treat his own view of the meatsa starting-
point for that enquiry; but it is only a startinggmt in the
consideration of a question that is distinctly eliént from the
exercise of the Secretary of State making up his ownd.
Second, in addressing that question, both in raspéche
evaluation of the facts and in respect of the legailclusions to
be drawn from those facts, has the Secretary de Statisfied
the requirements of anxious scrutiny? If the caianot be
satisfied that the answer to both of those questignin the
affirmative it will have to grant an applicationrfeeview of the
Secretary of State’s decision.”

11. The claimant’s case is based essentially on theridedtion in the security situation in
Sri Lanka since the determination of his claim &sylum in September 2005, a
deterioration that has been accompanied by anaserm Human Rights violations on
the part both of the LTTE and the Sri Lankan gowegnt. He relies in particular on
the fact that on 8 December 2006 the defendantvedh&ri Lanka from the ‘White
List’ of safe countries, and on the recognitiontle¢ deterioration in two country
guidance cases decided by the AP, (Sri Lanka CGJ2007] UK AIT 00076 andAS
and SS (Sri Lank&G) [2008] UK AIT 00063. He also relies upon the jotant of
the European Court of Human RightdNA v UKECHR [2008] Appeal No. 25904/07
and dated 17 July 2008.

12.  The deterioration was summarised in the judgmeNtAnn the following terms:

“124. The court first observes that it is acceptgdhe parties
to the case that there has been a deterioratiothen security
situation in Sri Lanka. The court finds no reagondisagree
with the parties’ assessment and notes that all dhgctive
evidence before it supports this conclusion. Tarioration
took place before the present application was |lodgéh the
court and has continued while the case has beerdipgn
particularly since the formal end of the cease fimeJanuary
2008. It is also clear to the court that the evide before it
supports the conclusion that the deterioration le tsecurity
situation in Sri Lanka has been accompanied bynarease in
Human Rights violations, on the part both of th@ ETand the
Sri Lankan government.

Paragraph 124 then set out the sources uporhliit conclusion was based.

13.  The court went on to say:



14.

“128. It follows that both the assessment of rikk to Tamils
of “certain profiles” and the assessment of whethetividual
acts of harassment cumulatively amount to a sengolation
of Human Rights can only be done on an individuasid
Thus, while account must be taken of the genetahtson of
the violence in Sri Lanka at the present time, @umurt is
satisfied that it would not render illusory theopection offered
by Article 3 to require Tamils challenging theimmeval to Sri
Lanka to demonstrate the existence of further sgpeci
distinguishing features which would place them el rrisk of
ill-treatment contrary to that Article ...".

At paragraph 129 the Court said that it ‘tansiders that it is in principle legitimate,
when assessing the individual risk to returnees;aoy out that assessment on the
basis of the list of “risk factors”, which the dosi& authorities, with the benefit of
direct access to objective information and expettience, have drawn up” The
Court was therefore approving the approach thatbeseh taken by the AIT in LP, in
which the AIT held, per the head note, that:

“(1) Tamils are not per se at risk of serious harm
from the Sri Lankan authorities in Colombo. A
number of factors may increase the risk,
including but not limited to: a previous record as
a suspected or actual LTTE member, a previous
criminal record and/or outstanding arrest
warrant; bail jumping and/or escaping from
custody; having signed a confession or similar
document; having been asked by the Security
Forces to become an informer; the presence of
scarring; return from London or other centre of
LTTE fund raising; illegal departure from Sri
Lanka; lack of an ID card or other
documentation; having made an asylum claim
abroad; having relatives in the LTTE. In every
case, those factors and the weight to be ascribed
to them, individually and accumulatively, must
be considered in the light of the facts of each
case, but they are not intended to be a check
list.”

The AIT also held that if a person is actively wathby the police and/or named on a
Watched or Wanted list held at Colombo airportytheay be at risk of detention at

the airport; but that otherwise the majority ofureing failed asylum seekers are
processed relatively quickly and with no difficultgyond some possible harassment.

In AN andSSthe AIT held:

“Since the breakdown of the ceasefire, heightenedrige in
the capital has restricted the operations ther¢hef LTTE, who
are focusing on ‘high-profile’ targets. @ The backgnd
evidence does not show the Tamils in Colombo whe ha



15.

16.

stopped supporting the Tigers, or who support garbpposed
to them, are at real risk of reprisals, absent sofeature
bringing them to prominence. The conclusion td #féect in
PS (LTTE - internal flight — sufficiency of proiea) Sri
Lanka CG [2004] UK AIT 297, which this determinatio
updates and supersedes, is thus affirmed.

There is no good evidence that the LTTE maintain a
computerised data base of their opponents, such teav
arrivals in Colombo can be checked against it. ¢Kseare, on
the other hand, run on a computerised data base by
immigration officers when passengers arrived at daanaiki
International airport, or by members of the securibrces
when people are detained, but there is no goodeecge to
show that everyone who has in the past been detaanel
guestioned about possible involvement with the LiETdh that
data base. On the contrary, it is likely to contdahe names
only of those who are of serious interest to thiéhaities.

The twelve ‘risk factors’ listed in LP ... can usydbe divided
into risk factors per se, one of more which arelijkto make a
person of adverse interest to the authorities, dr@tkground
factors’ which neither singly nor in combinationealikely to
create a real risk, but which in conjunction wiikk factors per
se will intensify the risk.

The factual background

The factual background to this application is thetiveen 1991 and 1995 the claimant
was forced to wear LTTE uniform and provide assistato the rebel fighters. He
was then between 16 and 20 years of age. Higassesto the LTTE ceased in 1995
after he was wounded during an assault on Jaffngdwernment forces. After
spending one month in hospital he went to stay Wwithuncle in Chavakacheri. In
1996 he moved with his uncle’s family to Jaffna vehde assisted his uncle in a
grocery business. But on 15 March 1999, afteiShéankan army had taken control
of Jaffna, he was identified as having assistedLihEE, was arrested and detained
for two weeks at Rasapathai camp where he wag¢drtuHe was then transferred to
Kopay Camp from which he was able to escape dwimgttack on the camp by the
LTTE. He was then taken to Colombo clandestinaely mtroduced through a friend
of his uncle’s to an agent who arranged his depaftom Sri Lanka. He travelled to
the United Kingdom using a passport bearing his piwotograph but in a different
name.

The claimant gave evidence before the AIT in Oata@@05 in which he gave an
account of his involvement with the LTTE and of tiecumstances in which he left
Sri Lanka. His factual evidence was not challengadbehalf of the Secretary of
State, and the AIT treated him as a credible wi&neBhe following findings by the
AIT are relevant:

“50. It is the appellant’s evidence that he provided sdimited
information to the Sri Lankan authorities about mgolvement



with the LTTE such as the digging of bunkers, th&sation

and assisting wounded LTTE soldiers. We find figelant’s

activities for the LTTE to have been at a very level and 10
years ago. He also gave evidence that his fingetpwere

taken by the army together with his name and addrédere
is no evidence that the authorities also had histpyraph. We
note that he was able to leave through Colomboaatrpsing a
passport which contained his own photograph, allgih the

assistance of an agent. There is no evidencehihdaced any
problems, or that the agent had to deal with angugmes, at

any checkpoint on his way to Colombo, at the airporon

leaving the country.

51. There is no evidence that he was made to smgn a
confession or that he was formally charged, takeforle a
court or tried.

52. On his own evidence, he was detained for just éwo
weeks and managed to escape along with othersaiolipan
attack by the LTTE on the army camp to which he Ihaeh
transferred.

53. There is no reasonable degree of likelihoodt tteere
would have been any record kept by the army ofgirscular
appellant because of his political activities oofile. There is
no evidence before us that he is someone who ised/amd
who is being currently sought after. We do nadl finat there
is a real risk that he would have been treated aseacapee.
There is no evidence of this before us or to ewstiatd serious
possibility of him being on any wanted list as aoapee. We
do not find there to be anything about this appdllar his
circumstances which make this an exceptional ocigpease.
We do not find that his scars would cause him &nisk. They
were inflicted a long time ago in 1995 — 1996 andrev
shrapnel injuries to concealed parts of his bodyo(dder and

leg).

57. We do not find therefore to be a real riskhte appellant of
persecutory harm or ill-treatment on his returnthe airport,
in his home area or elsewhere in Sri Lanka fromUhéE”

The claimant’s challenge to the refusal of the 8tey of State to treat his further
representations as a fresh claim to asylum is &afigrbased on the deterioration in
the security situation in Sri Lanka since the deaidvy the AIT in late 2005. A major
part of the representations made on his behalf dieeeted to the evidence of such a
deterioration. That there has been a deterioraioot in issue. The critical question
was identified by the Secretary of State in panalgra6 of the decision letter of 7
August 2007.

“The fundamental question which arises when comside
what effect the collateral impact of any deteriavatin the Sri



18.

19.

20.

21.

Lankan cease-fire will have on your client, whddseturn to
Colombo, is this. It is whether it has been or che
demonstrated that such a situation has an appréeiafiect so
as to bring an individual within the ambit of theefRgee
Convention or the ECHR.”

That approach cannot be faulted. It was entirehststent with the decision LP.

But it is submitted on behalf of the claimant thiad Secretary of State’s decision was
flawed by having considered the representationsutiir the prism of the finding by
the AIT in 2005, rather than by taking full and peo account of the deterioration and
the degree to which it might affect the risk to tt&@mant if returned to Sri Lanka.

In this context Mr Nathan, who appeared for theintéat, placed considerable
reliance upon the fact that the Secretary of Staele no reference to the country
guidance case OLP in her decision. He submitted that that was all there
surprising given thatP had been argued in late November 2006, and tlsasda the
AIT and in the Administrative Court were being adjoed pending its resolution. But
the explanation of the failure to make any refeeetod P appears to lie in the timing
of the decision letter and of the promulgation leé judgment inLP. The decision
letter was dated 7 August 2007, although it wasseoved on the claimant until 3
September 2007; and the judgment was promulgated on the following day, 8
August 2007. Be that as it may the issue is whetherapproach taken by the
Secretary of State was consistent with the deasiobP, AM andSSand the ECtHR
in NA. As to that on 7 September 2007 the claimant'isamis wrote a letter before
action to the defendant pointing out that the decifiad made no reference it®,
and seeking confirmation that the removal directioad been cancelled. The
defendant replied by letter dated 14 September Bd0ig supplementary reasons for
the refusal. Paragraph 6 of the letter said tlaticleration had been given as to
whether the claimant’s return to Colombo would plaan at risk of persecution or ill
treatment,“with respect to the findings in the recent casel&f...”, and the letter
went on to address each of the risk factors in &f®re concluding that the claimant’s
reliance on LP took his case no further.

The second general point taken on behalf of thenelat is that it was held ibP that
given the deterioration in the security situatiorSri Lanka

“... The assessment exercise is a much larger ande mor
detailed one than may have been the situation @062 and
certainly during the period of the ceasefire agreem(CFA).
The current worsening situation in Sri Lanka re@sirserious
consideration of all of the above factors, a reviefathe up to
date country of origin information set against thexy carefully
assessed profile of the appellant.”

It is submitted that the Secretary of State fatledjive the case the larger and more
detailed consideration that is now necessary. Bumy judgment it is clear from the
content of the decision letter of 7 August 2007t tiee consideration given by the
Secretary of State, both to the deterioration ef ghuation in Sri Lanka and to the
claimant’s position, was entirely consistent withe tlevel of scrutiny required
following the decision irLP. Furthermore in the supplementary reasons farsedf
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23.

the Secretary of State gave detailed consider#&didine claimant’s position in relation
to each of the P risk factors. | do not therefore consider thatrehis any validity in
the general point that the Secretary of Statedaidegive adequate consideration to
the further representations.

It is then necessary to consider the specific r@spa which it is submitted that the
further representations amount to a fresh clainer@hare four matters in relation to
which it is submitted that the evidence as to teedoration in the security situation
in Sri Lanka has materially increased the risksd¢laimant,

) his level of involvement with the LTTE
i) his escape from detention
1)) his scarring

iv) the fact that fingerprints were taken when he weld by the Sri Lankan army
prior to his escape.

It is to be noted that in their written represeiotad the claimant’s advisors also
sought to place reliance upon copies of arrest amésr allegedly relating to the
claimant. But any reliance upon such documents egsessly withdrawn by Mr
Nathan in the course of the hearing.

Level of involvement with LTTE

24,

The decision letter reflected the findings of thi@ As to the low level of support that
the claimant had given to the LTTE. The conclusibparagraph 13 was that:

“Taking these events into account there continuede no
evidence that the authorities in Sri Lanka are @ned with
those individuals with past low level support ftee tLTTE.
There was therefore no evidential basis for suppgp#hat your
client is reasonably likely to attract the adverseerest of the
Sri Lankan authorities and cannot relocate to Cdbon

It is clear that in arriving at that conclusion ttiefendant was taking account of the
deterioration in the general security situatiord anmy judgment her conclusion was
fully justified on the evidence before her.

Escape from detention

25.

The issue was specifically addressed at paragragtttte supplementary reasons for
refusal in the following terms:

“Your client in his own evidence at his appeal hegrclaims
to have been detained on 15/3/1999 and that théoghewf
detention was for just over 2 weeks (paragraph 19¢
escaped after the base he was held in was attaokéle LTTE
(paragraph 11). The Immigration Tribunal found thidwere
was no evidence that your client was forced to s&gn
confession during his time in detention or thatr¢ghevas a



reasonable likelihood that his records were kepttloy army
(paragraph 53). We consider that it is therefordikely that
your client will be recorded as an escapee by thd_&kan
authorities. As such it is unlikely that your clemould be at
risk on return to Sri Lanka.”

26. The facts found by the AIT, and relied upon by degéendant were not in issue, and
the deterioration in the security situation does$ imomy judgment undermine the
conclusion as to risk arrived at in reliance uguorse facts.

Scarring
27. The issue of scarring was addressed at paragrapbf2P, the AIT concluding:

“However, on the evidence now before us we congfurthe
scarring issue should be one that only has sigmifoe where
there are other factors that would bring an apphtao the
attention of the authorities, either at the airportsubsequently
in Colombo, such as being wanted on an outstandimgst
warrant or a lack of identity. We therefore agreidwvthe COIR
remarks that it may be a relevant, but not an odeng factor.
Thus, while the presence of scarring may promaderést in a
young Tamil under investigation by the Sri Lankatharities,
we do not consider that, merely because a youngil Trzas
scars, he will automatically be ill-treated in deten.”

28. In the decision letter the defendant made expmrfesance to the May 07 COI report
when concluding that:

“We are not persuaded that your client’s scarsfissaof failed
asylum seeker and heightened levels of securitgkshat
Colombo would bring him to the adverse attentiamnfrthe Sri
Lankan authorities.”

29. In the supplementary reasons the defendant refeethe AIT's view of the
significance of scarring ibP and continued:

“Your client’s scarring is not an overriding factas there is
no reason to believe that your client is of intérés the
authorities. This view is reinforced by the findingf the
Immigration Tribunal who found that your client'sags were
inflicted a long time ago in 1995 and are on uncmaled parts
of his body (paragraph 53).”

30. The further representations included photocopigshotographs of the scarring, and a
medical report which simply describes the scarriigparagraph 19 of the decision
letter the defendant concluded:

“In light of the fact that the Immigration Judgeuiad that your
client’s failed asylum claim and small concealedrscwould
not result in his ill treatment or persecution in $anka and



that his opinion is upheld by the May 2007 COI #nak there
is no change in the material facts underpinning ryolient’s
claim in this regard. We concur with the findingsached by
the special adjudicator SA that your client's feaf ill
treatment and of persecution for the reasons suns@rin
paragraph 5(b) is not well founded.”

31. In my judgment the defendant's approach to thendai's scarring was both
consistent with authority, and fully justified dmetevidence.

Fingerprints

32. In the course of his submissions Mr Nathan sugdettat the case revolved around
the significance of the fact that the claimant fimagerprinted when in the custody of
the Sri Lankan army in 1999. He accepted that ithgefprints were probably not of
significance in 2005, but sought to argue thatf#ioe that they were taken has resulted
in an elevated risk as at the present day. | fioithing in the evidence to suggest that
that is the case. In particular there is nothinguggest that a further fingerprint run
would be done at the airport on admission so asmmect him with having been held
for two weeks in 1999. Furthermore paragraph 32flitbe COIR on Sri Lanka dated
30 October 2008, to which the preliminary issueatesd, contains the following
guotation taken from the letter from the BritishghliCommission dated 28 August
2008:

“With regard to fingerprint records, CID officersiformed me
that the only fingerprint records that exist arelchen the
criminal records office in Colombo. There is no aglenic

fingerprint database or IT facility to read fingerpts. The data
is used solely as part of a person’s criminal ret@nd the
fingerprints held are only those of convicted criais. This
was confirmed by the international organisation foigration

who are currently working with Sri Lankan governinem

identity management issues. They added that threr&@0,000
records in paper form, dating back to the 1980’s”

33. As | have already observed in the context of tredimpinary issue, the further expert
report obtained by the claimant does not take iggtlethe content of the letter from
the British High Commission.

34.  Accordingly in my judgment the Secretary of Statesviully justified in concluding at

paragraph 58 of the decision letter and paragrdploflthe supplementary reasons
that:

“The points raised in your submissions have notvimasly
been considered, but taken together with the nadtevhich
was considered in our decision of 7 September 20@balso
the appeal determination promulgated on 7 Noveni#tt#5,
they would not have created a realistic prospectsuécess.
This is because they cannot disturb the conclustongserning
the risk of ill-treatment and sufficiency of prdiea. Viewing
all the evidence in the round, there is nothingehtétat would
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reasonably lead an immigration judge, applying thge of
anxious scrutiny, to conclude that your client wbhé exposed
to real risk of persecution on return to Sri Larika.

It follows that the application fails with regaml the asylum issue.

Unlawful detention

The claimant contends that he was unlawfully dethibetween 3 and 28 September
2007.

It is the defendant’s case that the claimant waguldy detained under the power
contained in section 4(2)(d) and paragraph 16(2cbedule 2 of the Immigration Act
1971 (the Act). They are in the following terms:

Section 4(2)(d)

“4(2) The provisions of schedule 2 to this Act shalle effect with respect
to -

(d) the detention of persons pending examinatiopesrding removal from
the United Kingdom.

Schedule 2

“16.2 If there are reasonable grounds for suspegtthat a person is
someone in respect of whom directiofts (emova) may be given..., that
person may be detained under the authority of amigration officer
pending —

(@) adecision whether or not to give such directions;
(b)  his removal in pursuance of such directions.
The facts

The claimant was temporarily admitted following biaim to asylum upon his arrival
in the United Kingdom on 6 May 1999. OnJ#huary 2005 his temporary admission
was further authorised subject to a condition Heateport on ¥ of every month. He
did so without fail until September 2007. Th¥ September 2007 was a Sunday, a
day upon which Eaton House is closed. On his ptsvattendance, he was therefore
told to report on Saturday 1 September. In thengvand as he explained in his
written statement dated 20 October 2008, the rempttate of the ¥ of the month
was registered in his memory, and he simply fothat he had to report a day earlier.
He therefore reported on Monday 3 September, asdien detained.

There is a conflict of evidence as to precisely wWiappened when he reported on 3
September. He says that he explained his errtineigeception staff, but was then
taken into the building by a woman who introducedsklf as an Immigration Officer,

and who told him that his fresh claim was refussatyed the decision letter on him
and detained him. The defendant has served a sgita@mtement from Samantha
Hicks dated 27 May 2008. She is an Immigrationdeffbased at Eaton House. She
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says that when the claimant reported on 3 Septersberwas called to the reception
area and was told that he had reported and thditdhisad been flagged for detention.

She says that she then reviewed his file and tlse Gdormation Database where she
saw (paragraph 5) that:

a) the claimant was a failed asylum seeker with nduawasis to remain
in the United Kingdom

b) the claimant was to be served with a refusal letter and
following service of that letter, he would have sdstanding matters
(obstacles to removal)

C) emergency travel documents had been obtained tditdte the
claimant’s removal to Sri Lanka

d) removal directions could be made for the claimarthww a short
period of time

e) the claimant had been required to report on thevimes Saturday (1
September 2007) and the claimant had not then tedas required.”

Ms Hicks then asserts that she interviewed themelat to ascertain whether there
were any further matters which would affect his ogal to Sri Lanka. She says that
in the course of the interview she asked him tolarpvhy he had not reported as
required on the previous Saturday, and that inaesg he told her that he had gotten
his dates mixed up. Her statement continues:

‘I did not believe the claimant was telling me theth as
people who are required to report are given a letigth the
next reporting date stamped on it.”

She says that she therefore formed the view thadst appropriate for the claimant to
be detainedin order to effect his removal from the United lgolom.” She discussed

the case with a Higher Executive Officer, Pam Dhedio authorised the claimant’s
detention and removal. Thus it appears that tluside to detain was taken by the
HEO, but there is no evidence from her as to th@sbapon which she made the
decision.

Ms Hicks then completed the necessary paperworlclwicluded form IS91R —
Notice to Detainee — Reasons for Detention and Raghts. The form contains a
number of boxes that can be ticked to indicate tine reason for detention, and
secondly the basis upon which the decision has kesrhed. In this case she ticked
box 2a“you are likely to abscond if given temporary adsié or release’ It is to
be noted that she did not tick box 3our removal from the United Kingdom is
imminent”. Then in the section which provides boxes idemtgythe factors upon
which the decision was reached she ticked theviatig:

“1. You do not have enough close ties (e.g. famil§riends)
to make it likely you will stay in one place.
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2. You have previously failed to comply with candd of your
stay, in temporary admission or release.

5. You have used or attempted to use deceptionwayathat
leads us to consider you may continue to deceive.

6. You have failed to give satisfactory or reliableswers to an
Immigration Officer’s enquiries.

7. You have not produced satisfactory evidencewf gentity,
nationality or lawful basis to be in the UK.

8. You have previously failed or refused to lednee WK when
required to do so.”

Ms Hicks says that she did not tick the Bggur removal from the UK is imminent”
because at that stage removal directions had et bet. She then printed off an IS
minute sheet from the Home Office computer recavtisch she signed and dated.
After setting out the claimant’s particulars, iysa

“The subject was due to be detained on Saturdagwever he
failed to show up. The subject has now attended Eouse
today, and he claims to have gotten his reportiatesl mixed

up.”

Ms Hicks says that directions were then made ferdlaimant’s removal, and steps
taken for the necessary reviews of his detentidrhe detention review form is
exhibited to her witness statement. Also exhibteethat statement is a further form
IS91R dated 18 September 2007 giving reasons &rcdmtinued detention. Again
the reason advanced for detention was that thealatiwas likely to abscond if given
temporary admission or release. But on this oooalsox 2 of the factors upon which
the decision had been reached, was not tickedasltald in the course of submissions
that that was just an error. As to that | woulth@ly observe that it is unacceptable
for such errors to be made when authorising thendiein of an individual.

In the meantime on 14 September the claimant'sismis lodged this application for

Judicial Review. They repeated the request forréhease of the claimant that had
first been made on 7 September. On 18 Septemigeddfendant cancelled the
removal directions following repeated requests frii@ claimant’s solicitors. The

solicitors then again wrote seeking the claimarglease and providing details of the
address at which he had been living on temporamission. In response the

defendant issued the further form IS91R. On 21té3eper, and in response to the
further form IS91R, the claimant’s solicitors wraeplaining that he had been living
with the same relative at the same address fop#s¢ eight years. The defendant
replied on 22 September 2007 saying that the detemtould be maintained, but now
relied on the imminent removal of the claimant frima United Kingdom. No IS91R

form giving that as a reason for detention was es@wved. The claimant was
eventually released on temporary admission on Z@e8der 2007 with a weekly

reporting order.

The claimant’s case
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Mr Nathan submitted that the detention of the chtmwas unlawful by virtue of the
failure on the part of the defendant to observe pghevisions of the defendant’s
Operational Enforcement Manual (the ‘Manual’). hwited my attention to the
general policy set out in chapter 38.1

“Chapter 38 — Detention/Temporary release

38.1 Policy
General

In the White Paper “Fairer, Faster & Firmer — A Meth

Approach to Immigration and Asylum” published inyJ@998

the government made it clear the power to detairstniue
retained in the interests of maintaining effectim@migration

control. However, the White Paper confirmed thegré was a
presumption in favour of temporary admission oeasle and
that, wherever possible, we would use alternatieedetention
(see 38.19 and chapter 39). The Whiter Paper wartb say
that detention would most usually be appropriate:”

* To effect removal

* Initially to establish a person’s identity or bascf
claim; or

* Where there is reason to believe that the persdrfaili
to comply with any conditions attached to the graht
temporary admission or release ...”

Paragraph 38.3 addresses the factors influenciegiagion to detain. It provides inter
alia that there is a presumption in favour of temapp admission or temporary
release, thatthere must be strong grounds for believing thaeespn will not comply
with conditions of temporary admission or temporaeyease for detention to be
justified’, and that all reasonable alternatives to detention must besatered before
detention is authorised”.

With regard to the form IS91R giving reasons faled&on, paragraph 38.6.3 includes
the following passages:

“The 10 (Immigration Officer) must specify the powerder which a
person has been detained, the reason for the deteand the basis on
which the decision to detain was made.

It should be noted that the reasons for detentiemergcould be the subject
of judicial review. It is therefore important tm&ure that they are always
justified and correctly statetl.(emphasis added in the original)
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Mr Nathan also invited my attention to the speechard Scarman in R v Secretary
or State for the Home Department ex parte Khawedd84] AC 74 in which he cited
Lord Atkin in LiversidgeandAndersonf1942] AC 206, who said:

“In English law every imprisonment is prima facialawful
and ... itis for a person directing imprisoned tetjty his act.”

Lord Scarman continued:

“Every person within the jurisdiction enjoys the uad
protection of our laws. There is no distinctiorivieeen British
nationals and others. He who is the subject toli&hdaw is
entitled to its protection.”

Mr Nathan sought further support for his submissiothe judgment of Munby J iR
on the application of Karas & Miladinovic v SSHeutral Citation [2006] EWHC
747 Admin. At paragraph 57 he said:

“Ms Weston submits that in assessing whether trientien

was unlawful | should adopt the same approach asdhField

J in Youssef v The Home Offi@)04] EWHC 1884 (QB). In
that case the claimant had been detained by theetey of

State in the exercise of his immigration powetsyvas common
ground (see at para. 53) that it was for the Seuxetdf State to
justify the detention. Counsel argued on behathefSecretary
of State (see at para. 56) that the standard bylwthe legality
of the detention should be judged is the Wednesttandard.

Field J disagreed. At para. 62 he said:

“Whilst it is a necessary condition to the lawfuise
for Mr Youssef's detention that the Home Secretary
should have been reasonably of the view that there

a real prospect of being able to remove him to Egyp
compliance with Article 3 ECHR, | do not agree that
the standard by which the reasonableness of tleat vi
is to be judged is the Wednesbury standard. Itisey
both because | can find nothing in the Judgment of
Woolf J in_R v Governor of Durham Prison ex Parte
Hardial Singh[1984] 1WLR 704 that points to this
being the standard and because where the liberty of
subject is concerned the Court ought to be the gmym
decision-maker as to the reasonableness of the
executive’s actions, unless there are compelling
reasons to the contrary, which | do not think thare.
Accordingly, | hold that the reasonableness of the
Home Secretary’s view that there was a real prospec
of being able to remove Mr Youssef to Egypt in
compliance with Article 3 ECHR is to be judged Iy t
court as the primary decision-maker, just as itl e

the court as primary-decision maker that will judge
reasonableness of the length of the detention bgari
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in mind the obligation to exercise all reasonable
expedition to ensure that the steps necessarydot et
lawful returnare taken in a reasonable time.”

Munby J said that he respectfully agreed. So dbalter in his judgment, and having
pointed out that the claimant’s application to tBecretary of State had been
outstanding for over three years, that there wakistory of failure to comply with
the terms of his temporary admission or of absaandh any way, and that he had
faithfully been reporting every week, Munby J wentto say:

“64. In my judgment it is not enough for the Séang of State
to be able to show that the circumstances are sii@hone or
more of the boxes on the pro-forma can be ticigetention, if
it is to be lawful, must be reasonable and it naagisfy the test
of proportionality. As the pro-forma itself rea@te‘Detention
is only used where there is no reasonable alteveati
available.”

It was in this context that Mr Hutton drew my atien to the decision of the Court of
Appeal inSK (Zimbabwey SSHD [2008] EWCA Ci¥204 which was handed down
on 6 November 2008, two days after | heard argunmetttis case. It was a case in
which the claimant, the respondent to the appeas, served with a deportation order
on completion of a sentence of imprisonment, and than detained at the direction
of the Secretary of State pursuant to paragraphdf(@hedule 3 to the Immigration
Act 1971. It was accepted that his initial detemtwas lawful; but there was a
subsequent failure to carry out the regular reviefmsis detention as required by the
Detention Centre Rules 2001 and the Home Officer@msns Enforcement Manual,
the document to which | have already made refer@mabe context of the instant
case. Mumby J held at first instance that the diampe with the relevant
requirement of the Manual was a condition of thlgaligy of the claimant’s continued
detention, and that the failure to comply with thosequirements rendered the
detention unlawful.

The issue before the Court of Appeal Court of Apmess whether Munby J was right
to conclude that the claimant was unlawfully detdifby reason of the Secretary of
State’s failures to carry out the requisite revignussuant to the Detention Centre
Rules 2001 and the Operations Enforcement Manualvs LJ, who gave the main

judgment, identified the essential question as@die reach of the power to detain
conferred by paragraph 2(2) of schedule 3 of thaigmation Act 1971 (the Act), and

said that that was a question of statutory constmic He set out conclusions in the
following terms:

“38. In seeking to formulate the issue before pssde the question, what is the
reach of the power conferred by paragraph 2(2) oheslule 3 to the
Immigration Act 1971, and characterised it as a gjion of statutory
construction. In the light of all the matters tHdtave canvassed | would
summarise my conclusions on this issue as follows:

(i) Compliance with the Rules and Manual as such isanobndition
present to unlawful detention pursuant to paragréf{B). The statute
does not make it so (contrast section 34(1) of PAMHA the case of
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Roberts (1999) [1 WLR &2 Nor does the common law, or the law of the
ECHR.

(i) Avoidance of the vice of arbitrary detentidny use of the power
conferred by paragraph 2(2) requires that in eveage the Hardial Singh
principle should be complied with.

(i) It is elementary that the power's exercisegiy an act of the
executive, is subject to the control of the couptsncipally by way of
judicial review. So much is also required by ECHRicle 5(4). The
focus of judicial supervision in the particular d¢ert is upon the
vindication of the Hardial Singprinciples.

(iv) In the event of a legal challenge in any parar case the Secretary
of State must be in a position to demonstrate bgleace that those
principles have been and are being fulfiled. Hoerethe law does not
prescribe the form of such evidence. Compliandk thie Rules and the
Manual would be an effective and practical meandmhg so. It is any
way the Secretary of State’s duty so to complys fitmly to be expected
that hereafter that will be conscientiously done.”

Mr Hutton contends that the decisionSK is determinative of the issue of unlawful
detention in the instant case. He submits thdovohg service of the Notice of
Further Removal Directions on 3 September 200 Zlienant was lawfully detained,
under paragraph 16(2) of schedule 2 (see para@aplbove), that on the authority of
SK the failure on the part of the Secretary of Stateomply with the Manual, if
failure there was, cannot render the detentionwfala and that in consequence the
claim that the claimant’s detention was unlawfulsinfail.

| do not agree.SKwas decided on a narrow point, namely whether campé with
the Manual was a condition precedent to a lawftémkon. The issue in this case is
not whether failure to comply with the manual remdethe detention unlawful, but
whether the initial decision to detain was reastmadnd proportionate. The
challenge is to the exercise of the power to detaoter paragraph 16(2). As Laws LJ
stressed at paragraph (iii) of his conclusions @nplragraph 30 of his judgment, the
exercise of the power to detain is subject to tharol of courts.

“30. Detention under paragraph 2(2) is an executaa of public authority.

Nothing is more elementary than that such an egerof State power is
subject to the supervision of the High Court by wéyudicial review.
The ECHR imposes a like standard. Article 5(4)vptes:
‘Everyone who is deprived of his liberty by arrestdetention shall be
entitled to take proceedings by which the lawfudnafhis detention shall
be decided speedily by a court and his releaseredd# the detention is
not lawful.”

That applies equally to detention under paragr&gR)1

| turn then to consider the evidence as to thesh@son which the decision to detain
the claimant was made. There are a number ofrfesataf the evidence that give rise
to concern. First the IS minute sheet clearlydatis that the decision to detain the
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claimant had been taken before his failure to reporl September. There can be no
other explanation of the sentenc&ubject was due to be detained on Saturday.
However he failed to show up.Secondly Ms Hicks says that she did not beliéee t
claimant’s explanation for failing to report on tisaturday, namelythat he had
gotten his dates mixed up”"The claimant, who in 2005 was found to be a ibfted
witness, does not recall giving that explanatioméo. But on the assumption that he
did, I do not consider its rejection to be reasémabHe had reported without fail
when required to do so on the second of every montih the weekend in question,
and he presented himself on Monday 3 Septembere €ftor that he made was
wholly understandable.

Thirdly she ticked the bo%ou do not have enough close ties (e.g. familyriends)

to make it likely that you will stay in one placeThe fact is that he had been living
with a relation in one place for no less than eigddrs. If she knew that that was the
case, her conclusion was plainly unreasonableshéf did not then her enquiries in
interview were deficient.

She also ticked the bdyou have used or attempted to use deception irag that
leads us to consider you may continue to deceivé’was told in the course of
submissions that that referred to his use of a&fpéssport eight years earlier when he
claimed admission to the United Kingdom seekinduamy In that context it must be
borne in mind that although the AIT was not satidfihat there would be a real risk to
him of persecutory harm or ill treatment on hisiretto Sri Lanka, it accepted that he
had established a genuine fear of the Sri Lankdéimoaities and the LTTE. She also
ticked box 6"“you have failed to give satisfactory or reliablenswers to an
Immigration Officer’'s enquires”. | do not find any reasonable justification in the
evidence for that conclusion, nor to the tick tox bo “you have not produced
satisfactory evidence of your identity, nationality lawful basis to be in the UK”.
There is nothing before me to suggest that histiyeor nationality had ever been in
issue, and his status was that of a failed asyksker. Finally she ticked box*gou
have previously failed or refused to leave the Utemrequired to do so.”l was told
that the basis for that tick, was that the clainfead remained in the UK following the
exhaustion of the appeal process. But it was deddpat no steps had been taken in
relation to his removal until his detention on $@enber 2007.

Furthermore by its letters to the claimant’s stbis dated 14 and 22 September 2007,
the defendant purported to advance an alternaéason for detention, namely the
claimant’s imminent removal. But as | have alreatigerved, no further IS91R form
to that effect was served on the claimant. Acceaglyi that cannot in my judgment be
advanced as an argument justifying his origina¢digdn.

As is clear from the evidence from Ms Hicks, althbwas | have already observed she
does not appear to have been the final decisiorem@ee paragraph 41 above), it
was the decision rejecting the further submissama fresh claim to asylum that gave
rise to the question of whether the claimant shdadddetained. But the fact that
following that decision the claimant, as a failexlam seeker, no longer had any
legal basis upon which to remain in the UK, did abitself justify his detention, and
moreover was not advanced as a basis for his datem the form IS91R dated 3
September. Having learnt from scrutiny of his fileat the claimant’'s further
submissions had been rejected, it was for the Imatign Officer to address the
guestion of whether to exercise the power admatisely to detain, and in so doing
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she was obliged to take account of the policy setiothe Manual. If her decision
was to detain, then she was obliged both to spéeehypower that she was purporting
to exercise, the reasons for her decision and #sés hupon which the decision had
been made (see paragraph 38.6.3 of the Manuakgnagnh 47 above). It is also to be
noted that it was important for her to ensure thatreasons for detention were both
“justified and correctly stated(see paragraph 47 above).

The question is therefore whether the decisionetaid the claimant for the reasons
identified in the form IS91R was a lawful exercieé the power contained in
paragraph 16 of schedule 2. The issue can be smdtén classigvVednesburyerms

— was the decision to detain a decision to whiehdécision maker could reasonably
have come, taking full account of the Home Offiadiqy as to the approach to the
exercise of the power set out in the Manual?

In my judgment it cannot for two reasons. First tkasons given for detaining the
claimant was that he was likely to abscond if gitemporary admission or release.
The basis for that decision does not stand upridisg for the reasons set out above.
In my judgment it cannot be said that that was aclkusion at which the decision

maker could reasonably have arrived.

Secondly in the event of a challenge to a decisadministratively to detain,
compliance with the Manual will be daffective and practical meansdf testing the
lawfulness of the decision, see Laws LJSK at paragraph 32 (iv) at paragraph 52
above. In my judgment the evidence does not detraiascompliance with the
Manual. First it appear that the decision to deteas taken both before the claimant
failed to report on 1 September and before he tegoof his own volition on 3
September, and accordingly before the decision nizde the opportunity properly to
assess his current situation, and in particulatoase likelihood of his absconding,
notwithstanding that paragraph 38.3.5 of the Marapacifically provides that each
case must be considered on its individual mer@scondly the reasons advanced for
the decision to detain cannot reasonably be saidmount to strong grounds for
believing that the claimant would not comply witbnditions of temporary release,
see paragraph 38.3 of the Manual at paragraph é@aliNor is there any evidence to
suggest that the 10 gave any or any adequate aasioh to reasonable alternatives
to detention.

| am therefore bound to conclude that his detenfimm 3 September to 28
September was unlawful.



