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Mr Timothy Corner QC :
INTRODUCTION

1. This is an application for judicial review of a @gon of the Defendant relating to
what the Claimant says was a fresh applicatioraylum or under Article 3 of the
European Convention, within the meaning of paragi@3 of the Immigration Rules
HC 395.

2. The Claimant is a Sri Lankan Tamil who entereduhéed Kingdom on 18 October
2001 and has been here ever since.

3. On 17" October 2001 the Claimant claimed asylum. Thantlaas refused by the
Defendant, by letter dated "LléNovember 2001. The Claimant appealed. His appeal
was dismissed by the Adjudicator on™1September 2002. The Adjudicator also held
that the Claimant had not proved to the necess@ydard that he would suffer
treatment contrary to Article 3 of the European @aortion. Permission to appeal
from that decision to the Immigration Appeal Trilalinvas refused on™7November
2002.

4, By letter dated 8 March 2003, the Claimant, by his solicitors, mafdether
representations to the Defendant, seeking “Exceglibeave to Remain.” By letter
dated 1% March 2006, the Claimant’s solicitors wrote to fbefendant stating that
the Claimant was still waiting to receive the Defent's decision on its letter of®3
March 2003. The Claimant’s solicitors wrote agairttte Defendant on #30ctober
2006.

5. The letters sent on behalf of the Claimant in 2@d8 2006 were brief. On 15
August 2008 the Claimant’s solicitors sent a furtleéter to the Defendant, setting out
in detail the Claimant’s case that he was entittedsylum, relying also on Articles 2
and 3 of the European Convention, and submittireg ths application should be
treated as a fresh claim. As well as referringht® €laimant’s own background, the
letter referred to and enclosed documents referttnghe position in Sri Lanka
generally, which the Claimant alleged to have clkeangubstantially since the
Adjudicator’s decision in 2002. Among the documemelged on was a report of 2006
by the United Nations High Commissioner for Refigyg@UNHCR”), entitled
“UNHCR Position on the International Protection Ne®f Asylum Seekers from Sri
Lanka.”

6. By letter dated 28 October 2008, the Defendant dealt with the letserst on behalf
of the Claimant in 2003 and 2006, but not his tette 15" August 2008. The
Defendant considered the Claimant’s position araideel that despite the decision of
the European Court of Human Rights_in NA v Uniteddfiom (2009) 48 EHRR 15
he would not be at “real risk” of persecution ori@es harm, such as to ground a
claim for asylum, and further that his removal wbuiot breach the European
Convention on Human Rights.

7. On 27" January 2009 the Claimant filed a claim for judiceview of the Defendant’s
“decision to refuse the Claimant's application foffresh asylum claim, dated 28
October 2008, without a right of appeal.” The Defant filed its acknowledgement of
service on 29 February 20009.
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8.

10.

11.

Permission to apply for judicial review was granbgdSales J on #7March 2009 “in
relation to the decision letter of 28 October 20&hles J stated

“Both parties have treated the letter as one whefhses to
accept that the Claimant has made a fresh claime..Th
Claimant was found to be a basically credible vatherho had
undergone episodes of detention and torture; hebiéxha
number of the risk factors identified P andNA v UK albeit

in a somewhat qualified way; his claim for asyluraswefused

in 2002, but it appears that there has been afsigni change

in the security position in Sri Lanka in 2005/6 wlhnihas
lowered the threshold at which a real risk of idattment might
be found to arise (see €@ at [208];NA at [54-55], [142]).”

On 5" May 2009, the Claimant's new solicitors wrote tesedsury Solicitor
“requesting your client reconsiders this mattecepts this matter as a fresh asylum
claim and affords the Claimant appropriate protectiOur request is founded on the
UNHCR Eligibility Guidelines for Assessing the Imational Protection Needs of
Asylum-Seekers from Sri Lanka dated April 2009. épy is enclosed for your
convenience.”

On 7" July 2009 Treasury Solicitor responded to ther8ait's solicitors stating

“I have now taken instructions from my client. Hesh
considered your client's submissions of 15 Aug&and 5
May 2009 and | have attached his decision letteregpect of
those submissions. As you will see, his decisionhat the
submissions do not amount to a fresh claim.”

The letter from the Defendant explicitly dealt witle claims made by the Claimant
as a fresh claim. The letter also considered tlhé@int’s claim under Article 8 of the
Convention and rejected it.

THE SUBJECT MATTER OF THIS CHALLENGE

12.

13.

14.

15.

As | have already stated, the claim as filed wasespect of the Claimant’s decision
of 28" October 2008. However, that decision did not détd the Claimant’s letter of
15" August 2008 and its substantial enclosures, and#fendant’s latest letter of 7
July 2009 deals with that letter and the Claimafutither letter of & May 2009.

At the hearing, the Claimant, represented by M&dtissought permission to amend
his claim so as to incorporate a challenge to tefeldant’s decision of"7July 2009,
and to amend his grounds in accordance with higetkeargument.

The Defendant agreed to this course of action, accbrdingly | allowed the
application. It seems to me entirely in accordanith the decision in Turgy2001]
1 All ER 719 (see Schiemann LJ at paragraph 26h@®amendment to take place.

Accordingly, by agreement between the parties leheonsidered this matter as a
challenge to the decision of"7July 2009, which incorporated the letter of"28
October 2008.
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LEGAL BACKGROUND

16.

17.

18.

19.

An application of this nature made by a person iwithe jurisdiction is governed by
paragraph 353 of the Immigration Rules which presid

“When a human rights or asylum claim has been esfusr
withdrawn or treated as withdrawn under paragraBC3of
these Rules and any appeal relating to that claimoi longer
pending, the decision maker will consider any ferth
submissions and, if rejected, will then determirteether they
amount to a fresh claim. The submissions will antaiena
fresh claim if they are significantly different frothe material
that has previously been considered. The submssidhonly
be significantly different if the content

(i) had not already been considered and

(i) taken together with the previously consideneaterial,
created a realistic prospect of success, notwitkgtg its
rejection.”

In considering the second limb of paragraph 353wfesther or not the further
submissions taken together with the original subiois provide a realistic prospect
of success), the court has held that the testomésvhat modest” (per Buxton LJ at
paragraph 7 of WM (DRC) v Secretary of State fog tHome Department and
Secretary of State for the Home Department v ARgf@histanj2006] EWCA Civ
1495.

Buxton LJ said at paragraph 7,

“The rule only imposes a somewhat modest test that
application has to meet before it becomes a fré@mmcFirst,
the question is whether there is a realistic prospesuccess in
an application before an adjudicator, but not mihan that.
Second....the adjudicator does not have to achieviaicty,
but only to think that there is a real risk of @ygplicant being
persecuted on return. Third, and importantly, sesgdum is in
issue the consideration of all the decision makbes Secretary
of State, the adjudicator and the court, must b@nmed by the
anxious scrutiny of the material that is axiomatiadecisions
that if made incorrectly may lead to the applicamkposure to
persecution.....”

In ZT (Kosovo) v Secretary of State for the HomepB®men{2009] UKHL 6 Lord
Phillips of Worth Matravers gave guidance at paapbr23 about cases either under
rule 353 or section 94 of the Nationality, Immigoat and Asylum Act 2002 where
the question is whether a claim is clearly unfouhde

“Where, as here, there is no dispute of primaryt, face
guestion of whether or not a claim is clearly umided is only
susceptible to one rational answer. If any reasendoubt
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exists as to whether the claim may succeed themibt clearly
unfounded. It follows that a challenge to the Skeaye of
State’s conclusion that a claim is clearly unfouhds a
rationality challenge. There is no way that a caarrt consider
whether her conclusion was rational other than skmg itself
the same question that she has considered. If thet c
concludes that a claim has a realistic prospesuotess when
the Secretary of State has reached a contrary \tevcourt
will necessarily conclude that the Secretary otéSsaview was
irrational.”

20. Lord Brown of Eaton-Under-Heywood agreed with Lé&tdillips (see paragraphs 75
and 76). Lord Neuberger said (at paragraph 83):

“..for the reasons given by Lord Phillips, it seetasme that,
where there are no issues of primary fact, appdioadf this

test will normally admit of only one answer, andhallenge to
the Secretary of State’s decision will normallynstaor fall on

establishing irrationality. Accordingly, | agreeathf, in a case
where the primary facts are not in dispute, thertcooncludes
that....a claim has ‘some reasonable prospect ofesstcit is

hard to think of any circumstances where it woutd quash
the Secretary of State’s decision to the contrédgwever, |

would again be reluctant to suggest that therehiard and fast
rule to that effect.”

21. It was common ground at the hearing before me ttl@tpproach referred to above
applied to this case. It was agreed that | havdetmde, applying anxious scrutiny,
whether the Claimant would have a reasonable pobggesuccess on appeal. It was
further agreed that if | decide he would have sagrospect, the Secretary of State’s
decision must fall. Conversely, if | decide thesend such prospect, the Secretary of
State’s decision stands.

22. Important to the determination of a case involv@rg Lankan Tamils alleging a risk
before AIT are the 12 risk factors arising from [IPTTE area-Tamils-Colombo-
risk?) Sri Lanka CG2007] UKAIT 00076;

1) Tamil ethnicity;

i) Previous record as a suspected or actual LTTE meantsaipporter;
i) Previous criminal record and/or outstanding amestant;

iv) Bail jumping and/or escaping from custody;

V) Having signed a confession or similar document;

Vi) Having been asked by the security forces to becamiaformer;

vi)  The presence of scarring;

viii)  Returned from London or other centre of LTTE atyiwr fund raising;
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23.

IX) lllegal departure from Sri Lanka;

X) Lack of ID card or other documentation;
Xi) Having made an asylum claim abroad,
xil)  Having relatives in the LTTE.

In Nishantbar Thangeswarajah and Othd2907] EWHC 3288 (Admin) Collins J
further considered the 12 risk factors. His obs#oma were summarised by Sir
George Newman in R (on the application of Sivar&garanesan v Secretary of State
[2008] EWHC 1146 (Admin) at paragraphs 22 and 23;

“22.Collins J set out the 12 factors listed in LRAn. paragraph
10 he observed

‘(1) ... Tamil ethnicity by itself does not createeal risk of
relevant ill treatment. Accordingly, some of thesg
called risk factors are in reality, as it seemsne,
background ...factors.’

(2) That “...if there is a factor which does giveert® a real
risk that the individual will be suspected of inveient
in the LTTE’ background factors add to the sigrafice
of that risk.

(3) He categorised (a) Tamil ethnicity; (b) illegidparture
from Sri Lanka (c) lack of ID card or other
documentation (d) an asylum claim made abroad as
factors which ‘neither in themselves, or even
cumulatively, would create a real risk.’

(4) He categorised (a) a previous record as a stexpe
member or actual member or supporter ‘at a levethvh
would mean the authorities retained an interedtkasdy
to create a risk’; (b) a previous criminal recortdan
outstanding arrest warrant as ‘highly material and
clearly capable of ..producing a real risk.’

(5) In paragraphs 11 and 12 he categorised (a)j@ajing
and/or escaping from custody as ‘..on the facetof i
highly material. (b) ‘Release on payment of a bribe
without more would not indicate that there was an o
going risk because it would likely to be recordedaa
release..” and stated (c) ‘..whether the naturethef
release was such as to lead to a risk would depand
the individual circumstances..’(d) ‘A signed cordies
or similar document obviously would be an important
consideration’ (para 12).
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24,

25.

26.

(6) He observed that ‘Having been asked by theriggcu
forces to become an informer can be of some
importance.’(para 13)

(7) Scarring was generally speaking to be ‘regardsdca
confirmatory rather than as a free-standing risk
element.’

(8) Having relatives in the LTTE is something ‘tloatte can
well understand might produce suspicions.’

23. Finally (para 16) Collins J observed that tst tvas

‘..whether there are factors in an individual case,one or
more, which might indicate that the authorities \dotegard
the individual as someone who may well have beealwed in
the LTTE in a significant fashion to warrant histetgion or

interrogation’.

In NA v United Kingdom (cited above), the Court noted (paragraph 111f) tthea
assessment of the existence of a real risk must tigorous one. It said (paragraph
124) that it was accepted by the parties that tlnia@ been deterioration in the
security situation in Sri Lanka. It referred to tbtNHCR paper of 2006, stating
(paragraph 127) that “substantive weight” shouldabeorded to it, but that the paper
“by its nature speaks in necessarily broad terms’'that (paragraph 128)

“It follows that both the assessment of the riskTamils of
‘certain profiles’ and the assessment of whethdividual acts
of harassment cumulatively amount to a seriousatimh of
human rights can only be done on an individualdasi

The Court accepted the identification of risk fastan LP while noting (paragraph
129) that these factors were not a “check listewvhaustive, and stating (paragraph
130) that these factors must be examined cumulgtagewell as separately.

The Court found (paragraph 133) that

“...in the context of Tamils being returned to Sri Lankhe
protection of art. 3 of the Convention enters iplay when an
applicant can establish that there are serioumnsa® believe
that they would be of sufficient interest to thethawities in
their efforts to combat the LTTE as to warrant bis her
detention and interrogation.”

THE SECRETARY OF STATE'S DECISION

Introduction

27.

In considering whether to grant judicial reviewisitagreed that regard should be had
to both the Defendant’s letters of "2®ctober 2008 and of™7July 2009. That is
because the later letter in effect incorporateddimer.
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28.

As in some other recent Sri Lankan cases that hawee before the courts, such as
Veerasingham v Secretary of Sta{@008] EWHC 3044 (Admin) and_R
(Nirmalakumaran) v Secretary of Std#909] EWHC 1169 (Admin) the main issue
for the Secretary of State on considering the fdaim was the effect on the original
conclusions of the Adjudicator of the differentatimstances in Sri Lanka since the
Adjudicator reached his decision-see Veerasing{wied above) at paragraph 29.

Adjudicator’s decision

29.

30.

31.

32.

In order to deal with the Secretary of State’s siedi it is necessary, to begin with, to
go back to the Adjudicator’s decision.

The Adjudicator accepted (see paragraph 13) tleaCthimant had proved

“(a) That he and his family did work for the LTTE a low
level between 1993 and 1995 when their area wasatled by
the LTTE.

(b) That the family did not relocate and stayedha Jaffna
area ceasing their connection with the LTTE aft@93l (save
for two brothers who disappeared and may still bt whe
LTTE).

( ¢) That the appellant was arrested in the cir¢ant®s he
describes on 1 July 1997 and held for one and faniatths. |
also accept the appellant's evidence as to higreifitment
during that detention, in particular the breakinghts arm
requiring treatment thereatfter.

(d) I accept that the appellant was arrested oduk#2001 and
| also specifically accept the appellant’s evidetitat he was
targeted because he bore scars. | also accephé¢hatas ill
treated on that occasion.

(e) | accept the appellant’'s evidence of the metbbchis
release on both occasions.”

The Adjudicator went on to find (see paragraphth@j the evidence on Sri Lanka for
the situation relating to asylum seekers prior he teasefire in February 2002
indicated that an “appellant with the sort of pethat this appellant has could be at
risk.”

However, the Adjudicator continued at paragraphhif

“Even using the analysis above, there are reasorslieve
that this appellant would not have been at riskstii |
consider the history of his detentions. The appelleas
detained in the north for relatively short periodlee objective
material shows that a great many of those detemtivare
never recorded and no record would be had of th¢mnever
even if there were a record the appellant’s deBaripof his
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release show that on each occasion the fact thataseof no

interest to the authorities and properly vouched veas

recorded. The appellant specifically says thatrblease was
effected on the second occasion because the dotsirftem

his first detention were produced and it was shtvat he was
not of interest to the authorities. If that hadrbéee case in the
past there is no reason to believe that that waoldoccur in

the future. Furthermore the appellant’'s own admissabout

how he travelled from the north to Colombo cleatiyws that
at the time he was travelling he was not wantedhignown

name and he was not of interest to the authotities.

33.  Therefore the Adjudicator said at paragraph 18

“All of this would have made the claim a somewhatrginal

one in the past. This makes it even less likely itnghe present
circumstances the appellant would be of interegt] [the

authorities. All parties agree and the objectivdemal shows
that there has been an appreciable improvemeheisituation
in Sri Lanka since the ceasefire was signed in uaelyr2002.
The emergency regulations have lapsed. The Pienent

Terrorism Act, whilst still on the books, is nottaally being

used. The terms of the ceasefire itself prohilhiesuse of this.
The objective material shows that the checks onrmétg

Tamils are much lessened. Even the UNHCR admit ithiat

only in occasional cases that people are now stbpe

guestioned.”

34. At paragraph 20 the Adjudicator stated

“In those circumstances and given the changedtstughere
seems little or no likelihood that the appellanindobe stopped
on entering the country or be of interest to ththawties on a
round up. The appellant is not wanted. He has Ipeeperly

released in the past. He was not of interest toathtorities
when he left the country. His history of arrest revi

ascertainable would clearly show that he was naotinuing

interest. | accept that he does bear scars. The sma
noticeable particularly those on his face. Howehwely are not
obvious battle scars or scars of torture. A pexsaim get facial
scars through any accidental cause and indeedreak bn arm
through accidental cause. The broken arm and scalss legs
would not be particularly noticeable unless peoplere

specifically looking for scars. In the light of thebjective

material it seems that although in the past this tee case
(particularly in the very specific circumstancestud aftermath
of the terrorist attack on Colombo airport) thegemna situation
shows that it is not likely that this would be tbase in the
future. For these reasons | find that the appeltastnot proved
that there is a real risk that if he returned toL&nka he would
be detained or ill-treated in the manner in whiehshffered in
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35.

the past. | therefore find that the appellant hatspnoved to the
necessary standard that he has a well-founded &éar
persecution because of his perceived political iopiror his

Tamil ethnicity if he returned to Sri Lanka. | dim® the

asylum appeal.”

At paragraph 21 the Adjudicator held that though @aimant had relied on Article 3
of the European Convention, both his counsel anth®el for the Defendant admitted
that the issues related to Article 3 were identital the asylum appeal. The
Adjudicator held that the Claimant had not provedhie necessary standard that there
was a real risk of treatment contrary to Article 3.

Claimant’s further submissions

36.

37.

38.

The further material submitted by the Claimant aiexclusively concerned the
deterioration in the situation in Sri Lanka aftbe tAdjudicator’'s decision. The one
exception to that was the report of Dr Steadmarpresultant psychiatrist, dated™.2
August 2002. That report was submitted by the Cainwith his letter of 18 August
2008.

Of the documents submitted by the Claimant in 20@8ich related to the
deterioration of the situation in Sri Lanka, altethfrom 2008 save the 2006 UNHCR
report. The other documents included material fidaman Rights Watch, Reuters,
ABC Radio Australia, and Amnesty International. AHowed that the “appreciable
improvement in the situation in Sri Lanka since tleasefire was signed in February
2002” had worsened. In the 2006 UNHCR report it vem®mmended inter alia that

“All asylum claims of Tamils from the North or Eastould be
favourably considered....... " (paragraph 34, page 12).

The 2009 UNHCR report, submitted by the Claimarthwis letter of 8 May 2009,
reaches similar conclusions. It is stated (page2&)

“On the basis of the objective evidence of frequamid
persistent human rights violations against Tamitsmf the
North, UNHCR considers that there is a reasonabgsipility
that a Tamil asylum seeker from the North will expece
serious harm if returned to Sri Lanka.”

Defendant’s letter of 280ctober 2008

39.

40.

In his letter of 28 October, after preliminary remarks the Defendafiemred to the
cases of NAand LPcited above. The Defendant then considered themalat's case
against the risk factors in LP.

So far as Tamil ethnicity was concerned, the Deadahdited information from the
Home Office Country of Information dated A June 2008 (“HOCI”) on the Tamil
population and stated
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41.

42.

43.

44,

45,

46.

47.

48.

49.

“In light of the above we are of the opinion thhetissue of
your client’s ethnicity in itself is not a suffigie risk factor. It
must be considered in conjunction with other resétérs.”

The Defendant then referred to the second factbPjrprevious record as a suspected
or actual LTTE member or supporter. The Defendéated that the involvement of
the Claimant and his family with the LTTE was oiitevel, between 1993 and 1995,
and referred to an extract from the Sri Lankan @panal Guidance Note of August
2008 suggesting that such persons were not atraskthe LTTE.

In relation to the third factor in Lbamely criminal record, the Defendant stated there
was no evidence that the Claimant had a criminabree and therefore “It is
concluded that it is highly unlikely that your eliewould be at risk if returned to Sri
Lanka.” The Defendant went on to quote from panalgra2 of the Adjudicator’s
decision.

The Defendant then considered fdetor (iv), namely bail jumping and/or escaping
from custody. The Defendant noted that the Clainvead placed on bail (surety) in
Sri Lanka but never attempted to escape from cysend quoted from paragraphs 6
and 17 of the Adjudicator’s decision, and also infation from the HOCI.

The Defendant noted in relation to the fifth factorLP that there was no evidence
that the Claimant had signed a confession or ctimeitar document, or, in relation to
the sixth factor, that the Claimant had ever besked to act as an informer.

In relation to the presence of scarring, the Dedendcited paragraph 20 of the
Adjudicator’s report, and referred to the TribuimalLP _at paragraph 271 as stating
that scarring should only be of significance whidsere were other factors that would
bring the Claimant to the attention of the authesit

The Defendant further referred to information frelf®CI suggesting examinations of
persons with scarring took place only where theas another reason to suspect the
individual concerned.

As to the eighth factor in_LPthe Defendant noted that “no evidence has been
submitted, which suggests that your client has eevlived in any kind of activities
in support of the LTTE whilst in London or the UsdtKingdom.”

In relation to_LPfactor (ix), the Defendant acknowledged that thaif@ant left Sri
Lanka illegally, but stated that

“Despite the above, it is considered that youmntligould have
no difficulties returning to Sri Lanka as he wotdld provided
with a valid Emergency Travel Document by the Uhite
Kingdom prior to removal. It is therefore not acepthat he
would be at risk.”

In relation to factor (x) in_LPnamely lack of ID card or other documentatiore th
Defendant referred to the Adjudicator’s decisiopatagraph 6 and concluded that
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“..your client is in possession of valid identitpaimentation,
however although this may now be obsolete, yo@nthvill be
provided with a valid Travel Document.”

50. The Defendant went on to refer to information frel@CI relating to the obtaining of
identity documents.

51. The Defendant then considered the eleventh factdtP having made an asylum
claim abroad, and referred to the Tribunal in h&ing found that this factor alone
would not place asylum seekers at risk, backedyupformation from HOCI.

52.  Finally, the Defendant referred to lfRctor (xii), having relatives in the LTTE. The
Defendant referred to the Claimant’s evidence alhigitorother’s involvement, and
noted that it was accepted that the Claimant asdamily had low level involvement
with LTTE in the 1990s, and said

“Therefore it is concluded that no evidence hamhwesented
by your client, to suggest that members of his karor his

friends in Sri Lanka, have been subject to anyidliffies from

the Sri Lankan authorities as a result of therg] fleirmer links

with the LTTE.”

53. At page 8 of his letter the Defendant referred e evidence submitted by the
Claimant of the worsened situation in Sri Lanka$tated that

“...no information has been provided to show how ¢herent
political situation in Sri Lanka relates to youiedit’s particular
circumstances or his claim for asylum in the Unikadgdom.
The references made in support of your client'sntldo not
establish that Tamils in general have a well founhfEar of
persecution and it has not been demonstrated why gleent
would face a real risk of persecution due to angnge in the
political situation in Sri Lanka.

Your client was considered to have a previous kegra [sic]
actual LTTE member but was not of any interest le t
authorities. Your client did not escape from cugtaesd was
not placed on a wanted list. Your client has nengral record
or outstanding arrest warrant or has made a sigoeféssion,
nor has he been asked by the security forces tonean
informer and therefore we consider that there arsubstantial
grounds for believing he has a well founded fegpensecution
or will be at real risk, upon his return to Sri kar’

54. In the remainder of the letter, the Defendant dedth the Claimant’s comments in
relation to the availability of medical assistanaed the Claimant’s position in
relation to Article 8 of the Convention.
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Defendant’s letter of 7 July 2009

55.

56.

S7.

58.

59.

60.

The Defendant's letter of"7July referred to the cases of LRA, Thangeswarajah
and_Sivanesanited above, as well as the recent country guiea@ase of AN2008]
UKIAT 00063, to which | refer below.

Having referred to the material submitted with ®laimant’s letter of 18 August
2008, the Defendant referred to R v Secretary afeSéx p Boybeyi[1997] INLR
132, and_Tanveer Ahmed v Secretary of Staf2002] UKIAT 00439 for the
principles to be observed in examining documenie Defendant acknowledged that
in accordance with WM (DRC) v Secretary of Stateited above) he should give
anxious scrutiny to the question whether furthdmsissions gave a realistic prospect
of success, and stated that in his opinion theseneasuch prospect.

The Defendant referred to the Claimant’s statemém, Adjudicator’'s decision at
paragraphs 6 and 17, and Dr Steadman’s reporingtgiaragraph 20 of the letter)
that “Doctor Steadman’s opinion is not considei@te objective or to be conclusive
evidence that corroborates your client’'s claimshdathen referring to the
Adjudicator’s decision at paragraph 7.

At paragraph 25 of the letter datel July 2009, the Defendant referred to a Country
of Origin Information Service report dated™Bebruary 2009, which itself referred to
a letter dated *L October 2008 from the British High Commission.skmmary, the
letter from the High Commission was similar in éf$ect to the letter about scarring
referred to in the Defendant’s letter of"?8ctober 2008.

At paragraph 26 of the letter of duly, the Defendant stated

“In your further submission of 5 May 2009 you refyc] on

the UNHCR report on Sri Lanka dated April 2009.sltthe

position of the SSHD that the contents of the 20DHCR

report do not give rise to a fresh claim, for tédwing four

reasons: (i) the 2009 UNHCR report is objective] gou have
failed to set out in any proper detail on what bdhbis gives
rise to a real risk in your client's case; (ii) amy event the
position set out in the 2009 UNHCR report is edaéntthe

same as that set out in the 2006 UNHCR report;theck has
been no significant change in the evidential positi(iii) the

SSHD is monitoring the situation in Sri Lanka, asdatisfied
that it is not such as to justify a blanket gramtleave to
remain; and (iv) your client has a weak case gienfindings
of the Adjudicator in her determination dated 13tSmber
2002. These findings are dealt with above.”

The Defendant then went on to deal with the ClatsaArticle 8 claim, and
dismissed it, having regard to Huang and Kashm8evretary of Statg2007] UKHL
11.




Judgment Approved by the court for handing down. R (Mohan) v SSHD

ANALYSIS

Claimant’s case

61.

62.

63.

64.

65.

66.

67.

68.

69.

| should say at the outset that the Claimant’s t&fere me was based entirely on the
guestion whether he would have a realistic prospestuccess on appeal against the
refusal of asylum. Miss Fisher for the Claimant matkar in answer to a question
from me that although the Defendant’s decision tdegpharately with the Claimant’'s
human rights claim under Article 8, there was nalleimge in relation to that aspect of
the decision. She further maintained the positidopéed by the Claimant before the
Adjudicator, that issues under Article 3 were idmaitto those in relation to the
asylum claim.

The Claimant said that it was impossible to say thare was no realistic prospect of
success on an appeal relating to asylum in this. ddge Claimant said he had eight of
the risk factors identified in Lhamely (i), (ii), and (vii) to (xii).

Taking the Defendant’s letters of 2®ctober 2008 and™7July 2009 together, the
Claimant said that on the face of it there wasgtley and reasoned decision, but that
the decision could not stand, because it contaaneaimber of errors.

To begin with, and most importantly, the Defendaad failed to take account of the
serious deterioration in the political situation $ni Lanka since the Adjudicator’s
decision of 2002.

The Claimant stated that the Defendant did notidenghe Claimant’s detention on
1% May 1997 by the Sri Lankan army on suspicion dfvities with the LTTE. He
was detained for one and a half months, where fiersd ill treatment leading to a
broken arm and scars on his face. There was alsonamion, said the Claimant, of
his second arrest in 2001 on suspicion of involvanvath the LTTE when he was
detained and released following a bribe.

These omissions, said the Claimant, showed a laakyaous scrutiny.

The Claimant went on to say that the Defendanedtttat there was no evidence to
suggest the Claimant has a criminal record. Whilgas accepted that the Claimant
was released as he was not at that time considetemlorist, it could not be said that
there would be no record of his detention of onead months, as he clearly had
documents that were produced in the second deteatid he was asked to sign with
the authorities for a period of eight months.

The Claimant argued that in stating that scarrsgfisignificance only if there are
other factors that would bring him to the attentainthe authorities, the Defendant
was disregarding the other factors, and in pasichis previous detentions as a result
of suspicion of activity with the LTTE.

As to factor (viii), the Claimant said that the pomade by the Defendant that the
Claimant had given no evidence that he had bearivied in any activity or support
of the LTTE was a misunderstanding of the factohai\matters, the Claimant said, is
the perception of the Sri Lankan authorities tiat €laimant will be returned from
London, a known destination of LTTE support anddiaising.
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71.

As to the Defendant’s suggestion that the fact thatClaimant left illegally can be
rectified by an emergency travel document, the rGdait said an emergency travel
document will not remedy the illegal exit from &anka. He would need a national
identity document. The Claimant drew attention his tregard to R(_Sivapalan) v
Secretary of Stat2008] EWHC 2955 (Admin).

In submissions before me, the Claimant concentratedthe issue whether the
Defendant could reasonably reach the view thaetherhad no realistic prospect of
success, rather than on a textual analysis ofemahe Defendant’s decision.

Conclusion

72.

73.

74.

75.

76.

7.

78.

In reaching a decision on this case, | have toddewrhether | am satisfied that in
reaching his conclusion there was no realistic peos of success, the Secretary of
State reached a rational decision. Having regardTtag Kosovo) it was common
ground that if | decide there is, in fact, a raadiprospect of success, that must mean
that the Secretary of State could not rationallyeheeached the opposite conclusion
in this case.

| have come to the conclusion that it cannot bd #zat there is no realistic prospect
of the Claimant succeeding before the AIT. In mggement, applying anxious
scrutiny, the Claimant would have a realistic pexgf success.

| accept the submission for the Secretary of Steethe starting point should be the
Adjudicator’s decision. Mr Tucker for the Defendaigihtly drew my attention to the
Adjudicator’s conclusions, extracts from which Waaset out in preceding paragraphs
of this judgement.

Mr Tucker laid particular emphasis on paragraploflthe Adjudicator’s decision. At
the start of that paragraph, having referred imgaph 16 to the reasons why prior to
the ceasefire of 2002 the Claimant might have b#wught to be at risk, the
Adjudicator said; “Even using the analysis abotieré are reasons to believe that this
appellant would not have been at risk”, and themsther reasons for that statement.

The Adjudicator then continued, at paragraph 18| 6Athis would have made the
claim a somewhat marginal one in the past. Thisematkeven less likely that in the
present circumstances the appellant would be efest the authorities [sic].” In the
remainder of that paragraph the Adjudicator referreo the *“appreciable
improvement” in the situation since 2002.

At paragraph 20, Mr Tucker reminded me, the Adjatbc began her conclusions by
saying “In those circumstances and given the clasgeation there seems little or
no likelihood that this appellant would be stopfesn entering the country or be of
interest to the authorities on a round-up.”

Mr Tucker’s case was that these extracts showeddhbaAdjudicator’s view was that
the Claimant’s case must fail, quite apart from fenet that the situation had recently
improved, culminating in the ceasefire signed irbrbary 2002. Mr Tucker’s
contention was then that the Defendant’s decigiothis case must stand, given that
the only new factor on which the Claimant reliedsvitae deterioration in the general
situation since 2002.
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80.

81.

82.

83.

84.

85.

| do not think the Adjudicator’s reasoning was &saccut as Mr Tucker suggested.
At paragraph 16 the Adjudicator identified reasavisy prior to the ceasefire an

appellant with the Claimant’s profile could be mskr At paragraph 17 she turned to
consider countervailing factors, leading her to dherall view, stated at the start of
paragraph 18, that this claim would have been “sama¢ marginal” in the past-ie

before the ceasefire.

| accept Mr Tucker’s warning that one must not rdadisions such as this with the
precision used when construing a statute. Howea&ing a broad, common sense
view, it seems to me that the Adjudicator’s viewswhat, in the absence of the 2002
ceasefire, this was a claim that was marginal-nmgptiiat there were factors pointing
both ways. If anything, therefore, | think consateon of the Adjudicator’s decision
would suggest that an appeal now, with the sitaaliaving once again deteriorated,
would have a realistic prospect of success.

However, my assessment cannot end there. | mustdag&ount of the Claimant’'s

position against the background of the case lawesthe Adjudicator’s decision, as

well as the deterioration of the general situaticeccept, of course, that the UNHCR
speaks in necessarily broad terms, and that arssasset of the risk to Tamils of

certain profiles can be done only on an individoasis. However, account has to be
taken of the general situation in Sri Lanka at pihesent time. | note here that Mr
Tucker did not contend that the situation at thte dd the hearing before me had
changed from that obtaining at the time of the 2008HCR report.

There was no real dispute about the risk factoas aéipply to the Claimant. He has
Tamil ethnicity (factor (i)). He made an illegalpdeture from Sri Lanka (factor (ix)),
and he made an asylum claim from abroad (factgy. (Xll of those are matters which
Collins J said in_Thangeswarajaould be factors which neither in themselves, or
even cumulatively, would create a real risk.

Risk factor (vii) applies to the Claimant, becabsehas scarring, although his counsel
accepted the point made by Collins J_in Thangegalarahat this feature would
generally be regarded as confirmatory rather thiileeastanding risk element.

Risk factor (viii) also applies to the Claimant,chase he would be returning from
London. The Defendant accepted that this must kentanto account, but rightly
pointed out that as his letter of 2®ctober 2008 states, there was no evidence that
the Claimant had been involved in activities inganp of the LTTE whilst in London

or the United Kingdom. | note that in liPwas stated that this factor must be “highly
case specific” (see paragraph 218), and that an@lai would need to show

“the extent to which the Sri Lankan Embassy in Lamdvas
aware of his activities and was thus likely to hpassed the
information on to Colombo when the applicant wasnge
deported or removed.”

The Claimant placed most reliance on factor (ifgvous record as a suspected or
actual LTTE member or supporter. It was common gdothat the Claimant had had
involvement with the LTTE, and that he had beeraided twice, in 1997 and in
2001. Further, and importantly, Mr Tucker acceptadoehalf of the Defendant that
there has been a record of at least the earlientien.
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At paragraph 6 of the Adjudicator’s decision, istated that when the Claimant was
arrested in 2001;

“He was released on that occasion when the villaggdman
took papers to the authorities to show that hebdesh arrested
before and released.”

At paragraph 17, it is stated that

“The appellant specifically says that his releases effected on
the second occasion because the documents fronfirsis
detention were produced and it was shown that e e of
interest to the authorities.”

Mr Tucker accepted that a record of the detentidh lbeen created, but said that did
not necessarily mean that such records would bdahla to the authorities at
Colombo airport, where the Claimant would arriverémoved from the United
Kingdom. He relied for that on paragraphs 12.16 aad9 of the HOCI set out at
page 4 of the Defendant’s letter of 28ctober 2008.

However, Mr Tucker fairly pointed out that the Coum NA had accepted (see
paragraphs 135 and 145) that such records maydu#yreaccessible to the airport
authorities.

| was provided with a copy of the recent countrydgace case of AN &SS (Tamils-
Colombo-risk?) Sri Lanka C@008] UKAIT 00063. That case deals with the issue
of computer records.

In AN the AIT said (see paragraph 122(f)) that

“the National Intelligence Bureau in Sri Lanka ntains a
computerized database of persons who are thoughbde a
threat, while immigration officers at Bandaranaik&rnational
Airport use a computer system which can flag up thwrea
newly arrived passenger is on the ‘Wanted List'Siop List.’

The CID at the airport will be alerted when thigppans. But
there is no firm evidence to support the contentibat
everyone who has ever been detained by the potieenoy is
likely to be on the database.”

That paragraph is based on paragraph 107 of tleendieiation.

In R (Lenin) v Secretary of Staf@008] EWHC 2968 (Admin) Wyn Williams J,
following AN, stated that on the facts of that case, there wasaper basis on which
it would be proper to infer that details relatimgthe Claimant before him would be
available to the authorities at the airport. Wynll\ins J distinguished NAon the
basis that it was not clear whether a record hauh lmade of the arrest in the case
before him(see paragraph 39).

In Veerasingham v Secretary of St§2008] EWHC 3044 (Admin) Blake J pointed
out (paragraph 28) that the AIT in ANid not have the benefit of the decision in NA
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and, granting judicial review, distinguished thadings in _AN about computer
records, stating at paragraph 26 that

“...in this case the claimant is not merely relying the

random detentions on three occasions to which Isebegn

subject but the prolonged detention to which refeeehas been
made. In the absence of any positive evidencerditatrds have
been destroyed in anticipation of the peace prodess not

possible to characterise as fanciful or without ssabce the
claimant’s case as to his fears.”

Blake J referred to Lenimt paragraph 29 and said

‘I have made plain in this judgement the importatcebe

attached to the implications of the prolonged d&t@nfrom

April-July 1998 that was occasioned by a reportmfran

informer and that is a distinction from the apparscenario
identified by the adjudicator in the case of Leaird the issue
before this court whether the Secretary of Stadesision fell

to be quashed.”

Finally in this context, | refer to the decision@tiephen Morris QC in R (Aruliraivan)
v_Secretary of State[2009] EWHC 30 (Admin). In that judgement Mr Mari
considered ANNA, Lenin and_Veerasinghamn the matter of computer records. He
noted (paragraph 54) that the AIT_in AN not have the benefit of the assessment of
the European Court in NAyhich he rightly described as a substantial andoitiamt
judgement. He drew attention (paragraph 56) tograph 145 of the judgement in
NA, and the fact that the Court stated there tha iteatest possible caution” should
be taken where there had been a previous and eztatétention. He also rightly
stated (paragraph 58) that Adbes not exclude the possibility that the Claimant’
record will be available at Colombo airport, butk@as clear that it is unlikely that
everyone who has ever been detained or who has dpeestioned about possible
knowledge in or involvement with LTTE is now on entputer database checked at
the airport.

In the present case | think it right to adopt tteeme approach as Blake J in
VeerasinghamThe longest period of detention of the Claimansvier a shorter
period than in_Veerasinghamlowever, this case is one where the Claimant and h
family did have involvement with LTTE as opposedniere alleged involvement,
where the Claimant was detained twice, on one camtdsr one a half months, and
where the Defendant concedes a record was maddeofdétention. In those
circumstances, and having regard to Ni&onclude that, in the words of Blake J, “it
is not possible to characterise as fanciful or authsubstance the Claimant’s case as
to his fears.”

| am fortified in that conclusion by the fact thdt Tucker for the Defendant did not
seek to rely on the approach_in AN his submissions before me, although the case
was referred to in the Defendant’s letter BfJuly (paragraph 1) as one of the cases
which had been taken into account.
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Finally in relation to the risk factors, factor ifxihaving relatives in the LTTE, was
agreed to be met by the Claimant. It appears tbabnly were the Claimant and his
family involved at a low level between 1993 and 3,98ut in addition two brothers
were, and might still be, with the LTTE. This isfactor which Collins J said in
Thangeswarajabould “produce suspicions.”

| have to reach a conclusion about whether, takilhghese matters together, the
Claimant would have a realistic prospect of sucossappeal, against the background
of the deterioration in Sri Lanka since 2002. Amle already said at the start of this
assessment, | think he would indeed have a reapsbispect of success.

It is of some assistance to note that the facthigicase bear a similarity to those in
NA. That case involved a Sri Lankan of Tamil ethnicityho entered the United
Kingdom secretly and claimed asylum. His fear af 8ri Lankan authorities arose
from the fact that he was a young Tamil male who baen previously detained by
the authorities six times. The authorities had pgaphed him and taken fingerprints.
Furthermore a record of his most recent period esemtion had been created as a
result of documentation signed by his father tousedis release. The Adjudicator
found (see the Court's judgement at paragraph 1880 following the ceasefire
agreement, he would be of no interest to the aiitb®r Upon his return from the
United Kingdom, the applicant believed that thehatties would take an interest in
him as a failed asylum seeker and on discoverisgsbarring would suspect him of
involvement with the LTTE.

An important difference between the present cask MA was that in_NA the
applicant claimed not only that he was at risk fribva authorities, but also from the
LTTE. However, that part of his claim was rejectsdthe Court. In relation to his
claim about risk from the authorities, Mr Tuckercepted that the differences
between this case and N¥ere “qualitative” only.

Of course, each case must be considered on itsfagts, and | bear in mind the
warning of Sir George Newman in Sivanegaited above) at paragraph 43 that the
detailed facts of another case can be an unreldl@meter of risk. Further, the facts
in NA might be considered in some respects stronger tharpoint of view of the
applicant than in the present case. However, hdtktthat the fact that the Court in
NA decided that the applicant in that case did faesahrisk is some indication of the
Claimant’s realistic prospect of success on apipetile present case.

There is one further matter in the present case;hmtoes not appear to have been
discussed in detail in NAOne of the risk factors which the Claimant meatshis
case is lack of identification documents (factoy).(The Defendant's letter of 98
October 2008 says that the Claimant would be pex/igith emergency documents
by the United Kingdom.

Miss Fisher for the Claimant drew my attention he tdecision of Mr Anthony
Edwards-Stuart QC in_R (Sivapalan) v Secretary t#HteS[2008] EWHC 2955
(Admin), in which the judge said at paragraph 49 tbe question of identity
documents

“As to the question of lack of identification docants, |
readily accept that they would be provided withtahie travel
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documents to ease their path through immigratioenwthey
arrive in Sri Lanka. However, | have seen nothingthe
material before the court that explains how theghthgo about
obtaining proper papers thereafter. This seemset@onpresent

a real problem, and for so long as they lack proper
identification, it seems all too obvious that thesuld be
exposed to random arrest and harassment from the
authorities...”

In response, Mr Tucker further relied on the HO@brmation set out at page 6 of the
letter of 28" October 2008 as establishing that emergency pdpezsacceptable as
means of identification for presentation to polidkcers, whether at checkpoints or at
police stations.....”

The picture in this regard is not clear to me. dmtigular, it is not clear whether the
above HOCI information was before Mr Edwards-Stuart

Further, in AN the AIT concluded at paragraph 122 (g) that

“Failed asylum seekers who arrive in Colombo with@u
National Identity Card should be able to get a mave on
production of a birth certificate, which is usuadigisy to obtain.
If an NIC cannot be issued, the UNHCR will issusudstitute
which is generally acceptable. Those newly arrive@olombo
who do not yet have an ID card should, if questibabout
their ID, be able to establish that they have rdgeome from
abroad.”

This appears to suggest that persons without IRIscavould not encounter the
difficulties referred to in _Sivapalamand it is not apparent that AMas referred to the
court in_Sivapalan

Finally in relation to factor (x), | note that lackf identity documents was
characterised by Collins J in Thangeswaraahone of a number of matters which
would not even cumulatively create a real risk.

In the circumstances, on the evidence before nekgaren my limited ability to test
it, | do not consider that the fact that the Clamniacked an ID card materially adds
to the case before me that he has a realistic pobgh success on appeal. It might be
different before an Immigration Judge, where theétenacould be investigated more
fully. However, even in the absence of this factam of the view that the Claimant
has a realistic prospect of success on appeal.

Overall, | find that in the circumstances now obitag, an appeal by the Claimant
would have a realistic prospect of success. Otlsenput, the Defendant’s decision
that he did not was irrational. Accordingly, thef@wlant’s decision must be quashed.
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