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On the 3rd March 2000 the Supreme Court gave tipécapt leave to seek
judicial review for the following relief:
1 An Order ofCertiorari quashing the recommendations of the first and
second named respondent to refuse the applicamgmiion of refugee

status.



2. An Order of Certiorari quashing the decision of the first named
respondent its servants or agents to refuse thiecapprecognition of
refugee status.

3. A declaration that the applicant is entitled toraper and independent
appeal of a refusal of recognition of his refugeus and

4. An Order of Prohibition restraining the first namegspondent, his

servants or agents from removing the applicant filoenjurisdiction.

The grounds upon which the applicant was givenddavseek the aforesaid reliefs

are as follows:

(@)

(b)

©

(d)

The applicant did not receive a just and pr@pgeal from the original refusal
of recognition of his refugee status; the first mamespondent, his servants or
agents participating in and in deciding againstows decision and being seen
to do so and further disinterested and unbiaseddawjtion being absent
and/or in the alternative

the first named and second named respondents sa@rdiscretionary powers
without regard to relevant considerations and thscated evidence in a
partial manner and/or in the alternative

the first named respondent applied an arbitrargppticable, unestablished
standard of proof in reaching a recommendationand/the alternative

the first named and second named respondents pbvidcomplete and
inadequate reasoning in regard to the decisionhesh@and in particular

contrary to rule of law failed to address and tostder and to be seen to so do



substantial arguments advanced on behalf of thdicapp and/or in the
alternative

(e) the applicant was not provided with evidence whitle second named
respondent relied on in coming to the recommendatmd/or in the
alternative

) the applicant is in real and substantial risk adlaiion of his human rights
including his rights as a refugee and in partichiarrights deriving under (1)
Article 40.3 of the Constitution (2) the RefugeetA®96, (3) the United
Nations Convention relating to the Status of Refésg@951 and the 1967

Protocol"

At the time of granting the applicant leave thef@uge Court granted a stay on
the deportation order made on foot of a letterdigite 31st December, 1998, from the
Asylum Division of the Department of Justice, Egiyabnd Law Reform to the
applicant.

An affidavit has been filed on behalf of the apatitwhich has been sworn by
his solicitor Mr Anthony Conleth Pendred. He sdyattthe applicant arrived in this
country on the 3rd July, 1997, and sought asylune flrst named respondent on the
30th June, 1998, refused to grant the applicarigrition of Refugee Status. An
appeal from this decision came before the secomdedarespondent on the 21st
October, 1998, when he was represented by Mr Penétethe appeal the applicant
gave evidence of his experience of arrest, impnsnt and subjection to torture,
cruel, inhumane and degrading treatment in Sierank and further that such
treatment occurred by reason of political activatyd membership of a social group.

Mr Pendred states further that the applicant gav@eace of his fear of further such



treatment and victimisation should he return torr@id_eone. It is stated that the
applicant further gave evidence of grave nationeil @and political disorder and
violence in Sierra Leone.

It is stated that no evidence was offered at tlegihg in contradiction of this
testimony. On the 31st December, 1998, a Mr Ricladnessy representing the
Minister wrote to the applicant to inform him ofettbutcome of the appeal. It
appears that this decision was arrived at follomiegommendations made by the
second named respondent. Mr Pendred says thatetter fails to address the
substantial arguments advanced on behalf of thicapp at the hearing. He says that
the letter purports to show that the applicantisleawce lackedona fidesby means
of giving a single instance of an alleged untruthtlee part of the applicant and that
the said letter states that the applicant actugdlye a correction to his evidence in
this regard during the hearing. Mr Pendred furth@nts out that the letter makes
reference to an alleged source of information knawihe Political Handbook of the
World. He says that by reference to this book isvparported to discredit the
evidence of the applicant that his persecutionfaad of persecution in Sierra Leone
in part arose from his membership of the KabbahyP&te says that the applicant
was not informed of this purported source of evadeprior to the hearing nor was he
provided with same at the hearing. He says thagvidence of further investigation
by the first named respondent in this regard wésred to the hearing and that in
particular no reference made to the United Natidigh Commission for Refugees
investigation. Mr Pendred says that in purporting rely upon the applicant's
membership of the Kabbah Party the first namedamrdent in the letter proposes

that this fact would ensure the applicant's safatySierra Leone. He says that



independent sources state that no such presumpsiopossible, that stable
Government is not established, that all politicelivaty in Sierra Leone is highly
dangerous and that members of all factions haviersdf indiscriminate violence in a
Civil War environment. In further reference to tledter from Mr Fennessy, Mr
Pendred says that it purports to state that theeAlspAuthority applied a standard of
proof in considering evidence of "reasonable ltketid" of persecution. He says that
the purported standard was not at any time stasetha to be applied. He says
further that the purported standard is not presentlevant Conventions applicable
to refugees and in particular is not present inli81 Convention relating to status
of refugees and the 1967 Protocol thereto.

Mr Pendred says that by letter of the 7th Janua®@9, he wrote to the
Minister in reply to the letter of the 31st Decemb&999, outlining therein his
objections to and concerns with the contents ofléeer. He says that he further
petitioned the Minister on behalf of the applicdot leave to remain in this
jurisdiction on humanitarian grounds. He says timathas received no reply to this
letter. He says that the applicant has receivefilirtber notice of being made subject
to deportation.

The letter of the 31st December, 1998, indicates tihhe Appeals Authority
stated that he was unable to accept bbea fidesof the applicant's claim and
concluded that he had difficulty in believing hiscaunt of events. Mr. Fennessy, in
reference to the decision/recommendation of thee@jspAuthority stated as follows:

"For instance, he has stated that when asked alstails about your
mother's death you originally stated that she wksdkin May 1997.

He indicated that you could not confirm the precisge. Later, he



stated that you change your mind about the datBeofdeath and
confirm that she was, in fact, killed earlier in959

The Appeals Authority stated that your conventioougids for asylum

in Ireland are based on your membership of a sag@lp and your
political activity. However, he pointed out thaetRolitical Handbook
of the World, 1998 outlines that the Kabbah Parhyclv is the party

you indicated you would have voted for, is curreml Government in

Sierra Leone. He stated further that your clainkdacredibility. He

has applied the appropriate standard of proofédtaring of this case
which is that there must be "reasonable likelihootI'bersecution in

the past or in the future. He does not believe ybathave established
a well founded fear of persecution pursuant todetil A(2) of the

1951 Convention and 1967 Protocol. He has theralecemmended

that your appeal should not be allowed."

The letter from Mr Fennessy indicates that as &magised officer of the
Minister he considered the recommendation of thpe&s Authority and decided to

uphold the original decision and refuse the appeal.

In his letter to the Minister, Mr Pendred said, tcary to the assertion that the
Kabbah Party was in Government in Sierra Leond,ahmewspaper article, dated the
7th January, 1999, being the date of the lettelicates the contrary and reinforces
the client's assertion of the instability of thdifoal situation in Sierra Leone.

With reference to the standard of proof Mr Pendasderts that it is ndt



reasonable likelihoodbut less. He says that it is greater than a messipitity but

only to the extent that it should b& serious possibility'bn good grounds with a real

or reasonable chance. This standard of proof he safar less than Geasonable

likelihood" which is more equivalent to the standard of a lzdaof probabilities.

The letter sought that the applicant's claim beomsitered in light of the new

evidence, namely, the newspaper article referred to

On behalf of the respondents a statement of groohdgposition dated 31

May, 2000, has been filed in which the followinggnds are pleaded:

1.

The applicant failed to make this application withthe time
prescribed by Order 84 Rule 21 of the Rules ofStiperior Courts and
has failed to advance any grounds upon which saeé limit should
be extended. The applicant is not entitled to #tiefrsought by reason
of his delay in making this application. Withouteprdice to the
foregoing:

It is denied that the applicant did not receivaist pnd proper appeal
from the original refusal of this application fafugee status as alleged
or at all.

The second named respondent is entirely indepenadierihe first
named respondent. In the premises it is denied that appeal
conducted by the second named respondent and cbmmeendation
made by the second named respondent are biasédgesiaor at all.

It is denied that the respondents exercised disogaty powers without
regard to relevant considerations or discriminaedience in partial

manner as alleged or at all.



9.

It is denied that the standard of proof appliedthy respondents was
arbitrary, inapplicable or unestablished as allegeat all.

The alleged failure to provide adequate or compiessons on the part
of either respondent is hereby denied.

It is denied that the respondents failed to addaegements allegedly
advanced on behalf of the applicant. It is denied the second named
respondent did not provide the applicant with thielence relied upon
in reaching his decision.

It is denied that the applicant is in real or sahsal risk of a violation
of human rights as alleged or at all. Further tppliaant is not a
refugee having failed to establish his entitleme&ntrefugee status.
consequently, the applicant cannot claim the berdfiany rights
specifically accorded to refugees under any ofilllegal instruments
referred to or at all.

The applicant is not entitled to the relief claimedo any relief.

An affidavit has been sworn by Linda Grealy of thepartment of Justice,

Equality and Law Reform on behalf of the responge8he is an Assistant Principal

Officer in the Asylum Division of the Department dfistice, Equality and Law

Reform. She says that the applicant's appeal waducted in accordance with the

procedures adopted by the Minister for Justice, alittyu and Law Reform for

processing asylum claims in Ireland and was natifee the U.N.H.C.R. on the 10th

December, 1997, and was amended on the 13th Ma8&&, and the 27th January,

2000. She says that the purpose of these proceddgssigned to ensure that an

applicant for refugee status is given every oppotyuo explain the grounds behind



his or her claim to asylum status and that the gmapes were drawn up after
consultation with the U.N.H.C.R. She says thatittigal decision and the decision

on the applicant's appeal therefrom were takeraor@ance with the procedures and
the principles set out in the 1951 Geneva Conventio the status of refugees and
1967 Protocol and the Refugee Act 1996 (as amended)

In her affidavit Ms Grealy points out the naturettod documentation that was
furnished to the applicant and/or his solicitoroprio the appeal hearing on the 21st
October, 1998. It is pointed out that the Departineas represented at the appeal
hearing by an official known as a Presenting Offida this case a Ms Kathleen
Bonnar. The applicant at the time was representedooinsel, Mr Chris Boudren.
She has exhibited a record of the attendance adpeal hearing. It was pointed out
that the Appeals Officer was presented with evidehoth oral and written and
representations on behalf of both the Departmenhtlaa applicant.

Ms Grealy takes issue with some of the avermentthénaffidavit of Mr
Pendred. She says that contrary to what is statdunb there is no evidence that the
applicant gave evidence of his "experience of griegprisonment and subjection to
torture, cruel, inhuman and degrading treatmei@i@rra Leone". She points out that
in the written questionnaire completed by the ayawlt on making his application for
refugee status he stated that he went into hidireg tie killing of his mother in 1995
and then ran away after the arrest of his fathdrjaimed a group of young men who
were leaving the country. She says that in anviger of the applicant conducted by
the Department on the 27th May, 1998, in conneatiith his application for refugee
status the applicant says that he was captured dmalors and coup makers and

taken to an A.F.R.C. camp to be trained in theafsarms. He further stated that he



ran away from this camp after four days. It isedathat in the course of his appeal
the applicant based his claim for asylum on his bmEship of a social group and his
political activity. It is stated that he claimed Wwas vulnerable to attack because of
his father's former membership of the Army pre {resent regime and his
membership of the Timine tribe. However, in hisliealinterview on the 27th May,
1998, the applicant had informed the interviewet there were three main tribes in
Sierra Leone of which the Timine was one and thaite was no conflict between the
tribes and that the Kamajors included memberslahalthree tribes.

Ms Grealy says that in many instances in the assagsand determination of
a claim for refugee status or of an appeal frorafasal of refugee status it will not be
possible for direct evidence to be adduced to edndt the asylum seeker's
testimony as to events that occurred in his ordven country of origin. For this
reason, much importance is attached to the crégtibdf the asylum seeker's
evidence and to independent documentation verifyjoig otherwise) his or her
account of the general situation in the countrprdin and the occurrence of events
of the nature described in his or her testimony.@usaly says that it is apparent from
the recommendation of the second named respontanthe did not regard the
testimony of the applicant given at the hearindpisfappeal as credible. Ms Grealy
relies upon the recommendation of the second naesabndent and points out that
the recommendation was not based solely on theicapwk changing his factual
evidence as to the date of his mother's death.s&pe that the concern was based
also on the applicant's denial of having informieel ¢aptain of the ship in which he
was stowed away that he had boarded the"sbipee the Worldiwvhen he had signed

a form setting out these details when put to hinthen28th day of June 1996. In that



regard she exhibits a document dated and signelkdebgpplicant. Further the second
named respondent found the applicant's accounisdfdvel, both within Africa and
from Africa to Spain lacked credibility. He doubtttht the journey described by the
applicant could possibly have been made within tihee frame asserted by the
applicant.

Ms Grealy further takes issue with the assertioMofPendred to the effect
that the applicant claimed to be a member of thiebidh Party and was persecuted or
feared persecution by reason of such membershithencourse of the asylum
process. She points out that in fact the applidamied membership of any political
organisation or party both in his initial questiame and in the interview conducted
on the 27th May, 1998. The witness has exhibiteddbcumentation in this regard.
She points out that the applicant stated that lkdevbted for the Kabbah Party in the
elections held immediately prior to his leavingr&d_eone. She denies that the letter
sent to the applicant refusing his appeal and daie@1 st December, 1998, attempts
to discredit the applicant's claim arising out &f membership of the Kabbah Party
and she says that it does not refer to the applécalaimed membership of that party
since no such claim had at any time been made éwpplicant. She points out that
the letter merely refers to the Kabbah Party béegparty the applicant indicated he
would have voted for.

With reference to the book entitled the Politicaindbook of the World 1998,
Ms Grealy points out that she has been advised §Kkthleen Bonar and believes
that copies of relevant pages were handed by #®epting officer (Ms Bonar) to the
second named respondent and to the applicantkriEggasentative at the hearing of

the applicant's appeal. She says further that aatewections of the handbook



generally formed part of the material consideredthy Appeals Authority in the
determination of an appeal and that it is stangaadtice that the relevant sections of
the handbook are also handed to the appellantés$ legresentatives.

Ms Grealy states that the respondent is not obligeahdertake any further
investigations into the appellant's claims of pcdit persecution at the appeal stage of
the asylum process. She says that the initial aecisn the applicant's application
for refugee status had been made and the functidre@resenting officer acting on
behalf of the Minister is to assist the Appealsiceaif in reviewing the decision on
appeal. She says that the applicant's claim wagafetred to the U.N.H.C.R. for
investigation as the U.N.H.C.R. was unable to cuito investigate individual
claims and has not done so since December 1997s&/sethat since that time the
Minister conducts an investigation into each clamade for refugee status in
accordance with the procedures referred to, whietewdrawn up in consultation with
the U.N.H.C.R., and each applicant for refugeaustet afforded an oral interview and
a right of appeal neither of which were availalderight prior to December 1997.

Ms Grealy says that it is a misconstruction of lé¢teer of the 31st December,
1998, to state that the Minister was relying onfe of the applicant's membership
of the Kabbah Party to ensure his safety in Siee@ne. She reiterates that no claim
to membership of this party or to persecution baseduch membership had been
made on behalf of the applicant. The applicant gaweevidence at any stage of
having being involved in political activity. Sheipts out, however, that the evidence
of the applicant was that he broadly supportedktbbah Party being the party in
power in Sierra Leone at the time of the deternmmadf his appeal and she says that

this did not lend credence to his claim of perdeoubn the grounds of political



activity.

With regard to the standard of proof applied bydpeeals officer Ms Grealy
says that this was appropriate and correct to #terchination of the applicant's
claim for refugee status. She believes that thd I@&neva Convention on the status
of refugees and the 1967 Protocol thereto do notaoo or set out any standard of
proof to be applied in such cases nor is such atandet out in any U.N.H.C.R.
guideline. She says that the standard"mfasonable likelihood"is the lowest
standard available consistent with the applicataldishing an entitlement to refugee
status and is used internationally, particularlyhi@ United Kingdom.

Ms Grealy states that the members of the Appeathokily who have been
appointed to hear appeals from refusal of claims redugee status are persons
independent both of the Department and of the NBnisShe points out that the
Appeals Authority makes a recommendation as to hérethe original decision to
refuse should be upheld and this recommendaticubsnitted to another authorised
officer who makes the decision on appeal on betfathe Minister. This officer has
not been involved with or played any part in thgla® process relating to that
application for refugee status prior to his or tetermination of the appeal on behalf
of the first respondent. The decision of the auffeat officer is based on the
recommendation of the Appeals Authority subjecpilic order and public policy.
She says that in approximately 30% of cases thgnati decision to refuse refugee
status is overturned on appeal. It is her view thatsignificant number of successful
appeals is indicative of the lack of bias in thpegds procedure.

Finally, Ms Grealy points out that an application feave to remain within the

State on humanitarian grounds has been made onf behthe applicant by his



solicitor Mr Pendred. She says that the applicaisonnder consideration and that the
applicant will be notified of the outcome thereaf due course. She says that the
applicant is not in any way prejudiced by the titaken to consider his application for
leave to remain within the State on humanitariasugds as he has not been made the
subject of a deportation order pending the deteation of this further application on
his behalf.

An affidavit was sworn on the 26th May, 2000, bytideen Bonnar, an
Assistant Principal Officer in the Asylum Divisioof the Department of Justice,
Equality and Law Reform. She says that she actedeapresenting officer on behalf
of the Department at the hearing of the applicayjseal against a refusal of refugee
status. The appeal was heard by the second nampdnaent on the 21st October,
1998. Ms Bonnar indicates the practice which isamably followed by her as a
presenting officer on behalf of the Minister. Shhegents copies of objective country
of origin material, properly sourced, to the sitippeals Authority and the
appellant's legal representative(s) to supporDiaeartment's case where same is not
already on the applicant's file. She says it isirably her practice to write the source
of the copied documents on the said document aedsired by the Appeals
Authority. In the course of the appeal taken by dpelicant she made submissions
and representations on behalf of the DepartmenheéoAppeals Authority and her
representations included a reference to the fattttile Kabbah Government was in
fact reinstated in March 1998. In this regard s#ferred the Appeals Authority to the
relevant pages of the Political Handbook of the M/dr998 which deals with the
political situation in Sierra Leone. She stated #tee handed the relevant pages of

this book to the appellant's legal representativeBgludran. She points out that this



book is a publication by C.S.A. Publications, Bidgmpton University, University
of New York, and is publicly available. She sayatth provides essential political
information about every country in the World andsiupdated on an annual basis to
take account of changing situations. She saysttdates not contain any information
which is not widely available through a number e@fices including international and
national media.

A supplemental affidavit has been sworn by Mr Peddon the 7th June
2000. The nature of this affidavit is essentiatiythe form of submissions made by
Mr Pendred in relation to the respondent's caseP®trdred complains that certain
of the evidence relied upon by the respondent tsanmatter which should have
formed any part of an appeal and it is furtherntogarsay. This is in reference to a
form signed by the applicant which has been exébibty Ms Grealy. While Ms
Grealy asserts that the Appeals Authority is inadeleat of the Minister, Mr Pendred
says that in practice this is not the case as timesMr retains staff at the premises of
the Appeals Authority providing secretarial sergi@nd further consulting with the
appeals authorities prior to the hearing of appeald providing documents and
information to them concerning applicants and othetters. He says that the
Appeals Authority has no security of tenure andntsnbers are paid by the Minister
on a case by case basis. He says further thatoste pf Appeals Authority are not
publicly advertised but are filled by the Ministera secret or undisclosed manner
further to no statutory authority and without arafesgrounds as to the manner of
appointment.

A supplemental affidavit has been sworn by Lindaa&By. She says that she

does not propose addressing the observations &feddred in his affidavit in so far as



they constitute arguments of law. She denies anlréato respond to the
correspondence from Mr Pendred. She says thatgpkcant was notified of the
decision to refuse his appeal by letter dated ttst Becember, 1998. A copy of this
letter was sent to Mr Pendred as the applicantisiteo. She points out that a letter
was received from Mr Pendred on the 7th Januar§9,1Questioning this decision on
appeal and making an application on behalf of fhieant for leave to remain in the
jurisdiction. This letter was replied to on the HRtanuary, 1999, by the Asylum
Division of the Department indicating that the apaht's asylum application was
finalised and could not be considered further. Sbiats out that the portion of Mr
Pendred's letter dealing with the applicant's a&pgibn for leave to remain was
brought to the attention of the Immigration Divisizho wrote to Mr Pendred on the
23rd February, 1999.

Unfortunately a substantial portion of Ms Greabtgpplemental affidavit can
also be categorised as submissions or argumentatidn do not propose to refer to
same. However, she points out that the proceduleptead by the Minister for
determination of asylum claims provides that thpliaant is to be provided with all
of the material on which the original decision vb@sed and that this information is
provided to the Appeals Authority. On this basig slays that the applicant was in
possession of and aware of the contents of allhef material constituting his
application before the date of his appeal hearing.

Ms Grealy further points out that the recommencataf the Appeals
Authority was sent to Mr Pendred in his capacityttees appellant's solicitor on the
26th May, 2000, together with a notification thiatviould be exhibited on behalf of

the respondents. She accepts, however, that tbennreendation was not supplied to



the applicant with the letter of refusal of his aph She points out, however, that no
request for the recommendation was made by or balbef the applicant between
the date of the letter refusing his appeal (thé BEsember, 1998) and the date upon
which leave to apply for judicial review was fistught in the High Court (being the
12th October, 1999). With reference to the forrmsed) by the applicant dated the
28th June, 1996, Ms Grealy points out that this feasarded to Mr Pendred on the
21st July, 1998, together with all other material which the original decision to
refuse the applicant's claim for refugee statuslves®d. This same material was also
provided to the Appeals Authority. Ms Grealy denlleat she made any suggestion
in her principal affidavit that there were shortéogs in the consideration of the
applicant's application. She indicated that a nevisystem whereby appeals were
referred to the U.N.H.C.R.. for comment has begtaced by a system which allows
an unsuccessful applicant for refugee status a oflappeal and an oral hearing in
the context of that appeal. She denies that shetheaauthorised officer who made
the decision on appeal on behalf of the Ministarespect of the applicant's appeal.

A further affidavit was sworn by the applicant dre 25th September, 2000.
He deposes to his ongoing concerns. He said thatvdee not aware that the
application form which he completed at the requéshe Minister would be used as
evidence against him in seeking asylum. He saysitteermore was not aware that
what he said at the interview which he was requicedttend would also be used
against him. The applicant further says that he n@saware that the Minister's
officials to whom he was recounting his experienicesvhat he was informed was
confidence would proceed to oppose his refugeesstéte says that he did not have

any legal advice or representation prior to or wbempleting the application form or



attending for the interview and further he had nonsy to get a solicitor. The
applicant further refers to the situation in Sidrteone since he left the country and
deposes to his understanding of the current sindkiere.

A further affidavit has been filed sworn by Mr Pesdl on the 1 Oth
November, 2000. This affidavit was sworn in suppafrtan application to cross-
examine the deponents who have sworn affidavitbeairalf of the respondents and

consists essentially of comment on Ms Grealy'slaffit.

Submissions on behalf of the applicant

It was submitted by Mr David Goldberg S.C. on bElbélthe applicant that,
in relation to the standard of proof applied, fagése taken into account which should
not have been taken into account by the responddhtss submitted that
unreasonable conclusions were reached. He poirttshaitl the applicant has to
show a basis for subjective fear. He says thateaygs raised as to whether there is
an objective basis for same. Counsel referredahist to the definition at Section 2
of the Refugee Act 1996 defining "refugee”. Courisgher referred this court to the

decision of the United States Supreme Court in ¢hse oflmmigration and

Naturalization Service v Cardoza-Fonseca480 US 421,107 S.ct.1207;

94L.Ed.2d.434; 1987 US where it was held by a nigjdhat in order for an alien to
show a"well founded fear of persecutionwithin the meaning of Section 101(a)(42)
of the Immigration and Nationality Act 1952 so asbie eligible for consideration
for asylum as a refugee under Section 208(a) oAtliethe alien need not prove that
it was more likely than not that he or she wouldehbeen persecuted if returned to

his or her own country. The effect of Section 20&8¢as that an alien who qualified



as a refugee under Section 101(a)(42) which reftetiie language of Article 1(A)(2)
of the U.N. Convention of 1951 might be grantedl@asyat the direction of the
Attorney General.

In that case Stevens J. delivering the majorityniopi of the Supreme Court
observed that the language appearing in SectiothR48 the Act, where deportation
of an alien to any country was prohibited if theoey General determined that his
"life or freedom would be threatened in such copmin account of race, religion,
nationality, membership im particular social group or political opinion”, hamb
subjective component whereas the word "fear" appgan the requirement for an
alien to show a 'well founded fear of persecutianSection 101(a)(42) of the Act
made the eligibility determination turn to someestton the subjective mental state of
the alien. In that case Stevens J. indicated:

"That the fear must be 'well founded' does notrdlie obvious focus on the
individual's subjective beliefs, nor does it tramai the standard into a
'more likely than not' one. One can certainly haweell founded fear of an

event happening when there is less than a 50% ehainthe occurrence

taking place.”

Stevens J. stated that there was no room for e that because an applicant had
only a 10% chance of being shot, tortured or otispersecuted he or she had no
"well founded fear'bf the event happening.

Having referred to the U.S. decision, counsel reteme to the decision of the

House of Lords in the case Bfv Secretary of State for the Home Department. Ex

Parte Sivakumaran [1988] 1 All E.R. 193 and submitted that the Hoa$d ords




had applied a different test to that applied inth8. Supreme Court. It is submitted

that applying the U.S. Supreme Court test that ltaseto demonstrate a reasonable
degree of likelihood that the applicant will be suted for a conventional reason if
returned to his own country. In this decision ihdae observed that the House of
Lords considered appropriate the test applied brgd Ldiplock in the case oR v

Governor of Pentonville Prison, ex P. Fernanf®271] 1 W.L.R. 987, [1971] 2 All

E.R. 691. Based upon a perceived difference betwleerdecisions of the English
Courts on the one hand and the U.S. Court on ther ¢tand, it is submitted that the
test applied in the instant case by the respondeassthe inappropriate test. It is to
be noted that in th8ivakumararcase the House of Lords reversed the decision of
the Court of Appeal which itself quashed the Seayebf State's decision on the
ground that he had misinterpreted the expresigil founded fear'because an
applicant for refugee status had merely to estalbhiat he had what appeared to him
to be a well founded fear of persecution. It idéonoted that in this case the House
of Lords held that the requirement in Article 1(2)(of the Convention that an
applicant for refugee status had to havavall foundedfear of persecution” if he
was returned to his own country meant that therd tw be demonstrated a
reasonable degree of likelihood that he would bepesecuted, and in deciding
whether the appellant had made out his claim tieafdar of persecution was well
founded, the Secretary of State could take intoowe facts and circumstances
known to him or established to his satisfaction fmgsibly unknown to the applicant
in order to determine whether the applicant's feas objectively justified. Counsel

further referred this court to the decision in tase ofR. v. Secretary of State for

the Home Department ex parte Adafi®95] All E.R. (EC) 177, [1995] 3




CMLR476 [1995] 1 A.C. 293 and to the casekafraviakaranv Secretary of State

for the Home Departmerj2000] 3 All E.R. 449. Based upon this latter dexis

counsel submits that the appropriate course isdisated by Lloyd J., namely to take
a broader approach rather than a narrow linguagtproach. It is submitted that in the
instant case what the respondent has done is te teken a narrow linguistic
approach rather than a broad approach. Counsel isulthat by reference to

authority in Australia and to théardoza-Fonsecaase that the Australian and U.S.

Supreme Courts have accepted a test different @b dpplied by the Courts in
England. With regard to the approach of the Caarsustralia, counsel has referred

this court to the decisions of the High Court ofséalia in 1989 in the casé Chan

v_Minister for Immigration and Ethnic Affair¢1989) 169 C.L.R. 379. 1t is
submitted by counsel that on an examination of fdes of the instant case, the
applicant made out a case for subjective fear odgmeition and that insofar as this
was rejected that it represents a misapplicationthef law and of the U.N.
Convention. It is further complained that the resgents took into account matters
which were not relevant to the determination, imtipalar the manner in which the
applicant left Sierra Leone and got to the porteafbarkation and his arrival in
Spain. It was further submitted that what was aitihg said to the sea captain of the
ship on which the applicant travelled should notehbeen taken into account. It is
submitted that in the instant case the respondehésl totally on evidence to which
they gave no credence and gave no consideratiewidence about which they were
certain, evidence which they thought was probahlg,tor evidence on which the
authorities were entitled to attach some credemea & they were not to go so far as

to say that it was probably true. It is submittkdttthe respondents did not examine



whether the applicant's story was inconsistent Wighknown facts.

Counsel further referred this court to paragrapB @Bthe U.N. Handbook

wherein it is stated:

"While an initial interview should normally suffice bring an applicant's
story to life, it may be necessary for the examitweclarify any apparent
inconsistencies and to resolve any contradictiars further interview, and
to find an explanation for any misrepresentatiocancealment of material
facts. Untrue statements by themselves are notasorefor refusal of
refugee status and it is the examiner's respoitgilih evaluate such
statements in the light of all the circumstancethefcase."

Counsel further referred me, by reference to thasde of McHugh J. in
Chan'scase at page 425, to paragraph 42 of the U.N.H.Gahdbook
which reads as follows:

"42. As regards the objective element, it is nemgsdo evaluate the

statements made by the applicant. The competehbutigs that are called

upon to determine refugee status are not requiceghaiss judgment on
conditions in the applicant's country of origin. eTlapplicant's statement
cannot, however, be considered in the abstract,namst be viewed in the
context of the relevant background situation. Awlemige of conditions in
the applicant's country of origin - while not amary objective - is an
important element in assessing the applicant'silaiiég In general, the

applicant's fear should be considered well founifidte can establish, to a

reasonable degree, that his continued stay incuiatcy of origin has become

intolerable to him for the reasons stated in théndon, or would for the



same reasons be intolerable if he returned there."

On behalf of the applicant it was submitted by McNbrrow that there has
been a breach of the principleredmo iudex in causa sti@ the effect that the appeal
authority is not independent of the Minister andal the is in effect deciding an appeal
from himself. Counsel referred this court to theidien of the High Court in the

case ofFlanagan v University College Dublif1988] I.R. 724 together with the

cases of0'Donoghuev The Veterinary Council1975] I.R. 398 andHeneghan v

Western Regional Fisheries BodiP86] I.L.R.M225. It was submitted by counsel

that in the instant case the Minister in effect aggal the appeal which was to be
determined. Counsel further referred this couthtodecision of the European Court

of Human Rights in the case ¥an De Hurk v Netherland4994] 18 E.H.R.R. 481

dealing with the application of Article 6 of the Bpean Convention on Human
Rights relating to a fair hearing. Counsel subrditteat there was a perception of bias
and that there will be loss of standing of a bodyaatribunal if its decision is
susceptible to being ignored or overturned. Couresfelrred this court to a number
of other authorities dealing with the question bfeative bias or in other words a
perception of bias. In the instant case he relipdnuthe fact that the materials
supplied to the Appeals Authority are supplied hg Minister for Justice. It is
submitted that the presenting officer went beydmel tequirements to inform the
Appeals Authority of what the case was about. Ceufsther submitted that in the
instant case the materials supplied were to foview in the mind of the Appeals
Authority before the appeal ever came on for hearihis submitted that the action

in question was taken by public servants who aneasés and agents of the Minister.



Submissions on behalf of the respondents

On behalf of the respondents Ms Nuala Butler ofnseli submitted that it is
important to place the case in its correct contestfar as the issue of delay had been
raised. It is submitted that in its general contdxs is an unusual case. It is
submitted that for nine months after the appeal dapplicant did nothing. The
applicant applied for humanitarian leave to stagthm State and it was indicated that
this had been granted by the Minister. Neverthetbesapplicant has continued to
prosecute the instant proceedings before this ctilig submitted that this can have
no impact on the humanitarian leave granted. Atstli@e time it was conceded on
behalf of the respondents that the applicant igledtto take the proceedings. It is
submitted that many of the issues raised and mtidheamaterial relied upon is that
relating to an existing state of war. It is subgdtthat it has never been an issue in
the instant case that Sierra Leone was in a stat&io Based upon this fact alone it
is submitted that it does not give an automatibtrig refugee status. It is submitted
that the applicant must show persecution for a enhen reason. It is submitted that
the existence of a civil war of itself is not saféint but it may be an element to be
taken into account in assessment of whether a otiove reason exists. With
reference to the Immigration Act it is submittedttidifferent reasons may exist.
With regard to the issue of delay it is submittedttthere was considerable delay on
the part of the applicant in bringing this applioatto this court insofar as the appeal
decision was notified to the applicant on the 3detember, 1998, and he did not
move to this court until the 12th October, 1999ewlhe applied to the President for
leave to apply by way of an application for judigeview and for an order extending

the time to make the application for leave. It lisac from the correspondence that



the applicant had instructed his solicitor priorthe 7th January, 1999, when Mr
Pendred wrote following upon the hearing of theegbpThis letter is referred to in
turn by Mr Pendred in his principal affidavit atrpgraph 10 thereof. In his affidavit
Mr Pendred says that there were no replies to dtterlof the 7th January, 1999.
However, Ms. Grealy in her affidavit indicates tihab replies were sent in response
to this letter. The first of these letters is omged the 15th of January, 1999 in which
it was stated on behalf of the respondent Minigteat the applicant's asylum
application had been fully processed and had beatised and that it could not be
considered further under the asylum procedurasgadt stated that a decision had been
made and that the applicant was bound by time ditmtmake a submission to the
Minister if he wished to be allowed to remain i ttate on humanitarian grounds.
A further letter was sent on the 23rd February,919h behalf of the Immigration
Division by Colette Morey indicating that the amalnt's leave to remain in the State
on humanitarian grounds was then currently undamexation and that a decision
would be made on the basis of the information tlaeailable on the matter.
Accordingly, it is submitted that it is not the edsere that no reply was received by
Mr. Pendred to his letter but it is true, nevertiss| that no decision had been made in
relation to the request to remain in the Statehenbiasis of humanitarian leave at that
time. There was no further correspondence themedften Mr. Pendred to the
Minister. It is submitted that thereafter nothingcorred for a further six months
prior to the bringing of the application for leaweinstitute these proceedings by way
of an application for judicial review. It is submet that it was open to the applicant
to apply to the High Court if he so wished aftee tieceipt of the letter in January,

1999 indicating that it was not the intention of tMinister to reopen the application



for refugee status. On this basis it is submittext the applicant has failed to move
promptly and in accordance with the Rules of theesior Court and that no good
reason has been advanced on foot of which thig sbould grant an extension of time
to the applicant. It is further submitted that asue has been taken with regard to the

correspondence referred to by Ms. Grealy in hedafit.

Standard of Proof

With regard to the submissions made on behalf efaghplicant that a higher
standard of proof should have been applied tharalgtapplied in the instant case, it
is submitted that the standard contended for is ar@ that is applied in other
jurisdictions. It is submitted further that thersfard applied by the respondents in
the instant case is equivalent to the standardiexploth in the United States of
America and in Australia. It is submitted that &dhnever been contended for by the
respondent that the appropriate standard was orbdlence of probabilities. The
contention on the part of the respondents is that dppropriate test is one of
"reasonable likelihood". It is submitted that tleghe lowest civil standard known in
this jurisdiction consistent with having to estahblianything at all. Counsel queried
whether the standard of "reasonable likelihood"iegsrin any event from the
standard of a "reasonable chance" or "real chamedeltred to in the authorities cited
on behalf of the applicant. It is submitted thagrthis nothing improper with the
standard of reasonable likelihood relied upon bg tespondents. It is further
submitted that there is no significant differencetween that standard and the
standard as applied in other jurisdictions. Coussbimitted that one has to examine

what was being contended for in the other casesl &iyy counsel as opposed to the



decision of the court in those cases.

By reference to the case Gardoza-Fonsecacounsel submitted that the U.S.

Supreme Court considered the argument advancedhthappropriate standard was
one of a clear probability. The United States CafirAppeals for the Ninth Circuit
held that the "well-founded fear" standard that eyog asylum proceedings under
Section 208(a) of the Immigration and NationalitgtAs different and more generous
than the "clear probability" standard that govemghholding of deportation
proceedings under Section 243 (h) of the Act. Tdesision was affirmed by the
United States Supreme Court. The judgment in thse ¢ndicates that under Section
243(h) of the Immigration and Nationality Act, tAgtorney General was required to
withhold deportation of an alien who demonstrateat his "life or freedom would be
threatened” on account of one of the listed factbie is deported. The Supreme
Court mdicated that it had previously held thatgtmalify for this entitlement to
withholding of deportation, an alien must demortsttaat "it is more likely than not
that the alien would be subject to persecutionth@ country to which he would be
returned. However, under Section 208(a) of the Algg Attorney General was
authorised in his discretion to grant asylum tcahen who is unable or unwilling to
return to his home country "because of persecubona well-founded fear of
persecution on account of race, religion, natidpatnembership in a particular social
group, or political opinion"”. At page 448 of thepeet it is indicated by the Supreme
Court that the contrast between the language uséukitwo standards, and the fact
that Congress used a new standard to define tme tezfugee” indicated that
Congress intended the two standards to differ. his particular case the court

addressed Congress' intent with respect to the ingari the term "well-founded



fear".

The Supreme Court indicated that while the argurpehtforward was that in
support of the proposition that the "well-foundegiaf’ and "clear probability”
standards were equivalent, it was not attemptingetdforth a detailed description of
how the "well-founded fear" test should be appligdndicated at page 458 of the
report that instead it merely held that the Imntigra Judge on the Board of
Immigration Appeals was incorrect in holding thhe ttwo standards are identical.
The court indicated that it was led inexorably twmclusion that to show a "well-
founded fear of persecution” an alien need notetbat it is more likely than not that
he or she will be persecuted in his or her homenttgu In the conclusion of the
majority of the court at page 459 it is stated tGanhgress did not intend to restrict
eligibility for refugees seeking to be accordedigefe status to those who could prove
that it is more likely than not that they will bergecuted if deported.

Counsel submitted that in tiSevakuntaran case (supra) the House of Lords
did not consider itself applying a markedly diffierstandard and in this regard
reference has been made to the judgment of LortbEkpn the case dR. v.

Governor of Pentonville Prison. Ex P. Fernandez [1971] 1 WLR 987 [1971] 2 All

ER 691 where Lord Diplock indicated that "a reasd@&hance”, "substantial
grounds for thinking", "a serious possibility" anmyeid to various ways of describing
the degree of likelihood of the detention or resion of the fugitive on his return
which justify the court in giving effect to the ptisions of Section 4(l)(c) of the
Fugitive Offenders Act, 1967 and in respect of whiord Keith of Kinkel said that
he considered that the passage appropriately esquéise degree of likelihood to be

satisfied in order that the fear of persecution mayvell-founded. In that case he



indicated that a lesser degree of likelihood thamais more likely than not that the
fugitive will be detained or restricted if he waturned was sufficient.
Counsel further referred this court to the decigibthe Australian High Court

of Appeal in the case @han v. Minister for Immigration and Ethnic Affairs

(supra) where at page 389 of the report Masont@tedas follows:-

"l agree with the conclusion reached by McHuglhdt & fear of persecution is
'well-founded' if there is a real chance that wfeigee will be persecuted if he
returns to his country of nationality. This intezation accords with the

decision of the House of Lords in Reg v. Home Sacye Ex. Parte

SivakumaranThere Lord Keith of Kinkel spoke of the need & applicant
to demonstrate 'a reasonable degree of likelihbatlte would be persecuted
for a convention reason if returned to his own d¢ournand Lord Goff of
Chieveley spoke of 'a real and substantial risgevtecution’. Lord Bridge of
Harwich, Lord Templeman and Lord Griffiths agreedhwLord Keith and
Lord Goff. A similar opinion was expressed by thep&me Court of the

United States in Immigration and NaturalisationVvB&r v. Cardoza-Fonseca

where Stevens J., with reference to his statutosyigion (which reflected the
language of Article 1(A)(2) of the Convention), delivering the majority

opinion and citing Immigration and Naturalisatioer@ce v. Stevimbserved

that the interpretation favoured by the majority ukdb indicate that ‘it is
enough that persecution is a reasonable possibilitgo not detect any
significant difference in the various expressiamsvhich | have referred. But

| prefer the expression 'a real chance' becaudeatly conveys the notion of



a substantial, as distinct from a remote chanc@eoecution occurring and
because it is an expression which is being expiaared applied in Australia:

see the discussion in Bouehev v. The QuéEdB6) 161 CLR 10. per Mason,

Wilson and Deane JJ. If an applicant establishasthiere is a real chance of
persecution, then his fear, assuming that he hets afear, is well-founded,
notwithstanding that there is less than a 50 pet chance of persecution
occurring. This interpretation fulfils the objedkthe Convention in securing
recognition of a refugee status for those persohe have a legitimate or
justified fear of persecution on political grounifishey are returned to their

country of origin."

Based upon these cited decisions it is submittecbioysel that the applicant in
the instant case has failed to show that the stdnajaplied by the respondent was

illegal or contrary to the objectives of the U.Nor@ention or wrong in any way.

It is submitted that the process of determinatiba claim for refugee status is
not a judicial process. Counsel has referred tbistdo a portion of the judgment of

Gaudron J. in th€hancase where at page 413 of the report he stateddlaws:-

"The humanitarian purpose of this Convention, thet fthat questions of
refugee status will usually fall for executive amainistrative decision and in
circumstances which will often not permit of theegise ascertainment of the
facts as they exist in the country of nationalisgrve, | think, to curb

enthusiasm for judicial specification of the contef the expression well-



founded fear as it is used in the Convention. Restadl that can usefully be
said is that a decision-maker should evaluate taBstah and emotional state
of the applicant and the objective circumstancefas@s they are capable of
ascertainment, give proper weight to any crediblecoant of those

circumstances given by the applicant and reach arest and reasonable
decision by reference to broad principles which geaerally accepted within

the international community."

It is submitted that in the instant case the recemuation meets these
requirements. While it has been alleged that tspaedents ignored relevant matters
and on the other hand picked on details, it is stibch that there has been a
misinterpretation of the recommendation of the AgpeAuthority and in some
respect the applicant is inaccurate. It is subnhitig counsel that the respondents
were entitled to ask why the applicant did not imaly seek the protection of the
Spanish authorities. It is submitted that this i®l@vant matter to be addressed. On
the other hand it is clear that in making the recmndation the Appeals Authority
did not draw too much significance from the facttthe applicant was unfamiliar
with the asylum procedure. It is further submittiedt the account given by applicant
of his flight from Sierra Leone is relevant in assiag the credibility of his claim.
Insofar as the Appeals Authority believed thatapelicant's claim lacked credibility
he has given a reason for this by reference toahte he took and by reference to the
fact that he could not name the port from whichtidek a boat to Spain. He further
expressed the view that he did not understand hevapplicant could have made the

very long trip in such a short space of time. W#lgard to what was alleged to have



been stated by the applicant to the master of ling $his is relied upon, not as a
matter going to the facts of the case but as tccthdibility of the applicant. In this
regard it is noted that the applicant is allegethdwe said that he wanted to see the
world. This appears on a document signed by thé&capp. If one reviews the report
of Mr Martin O'Mahony, it will be seen that it waonsidered that a number of
matters on the file cast doubt on the applicangslibility. When one examines the
report it can be seen that aside from questioriiegctedibility of the applicant's claim
the conclusion reached was that even if his versiosvents was to be believed that
it did not amount to showing a well founded feamefsecution. It is submitted that
the applicant's story has been inconsistent throufgthe process. In that regard
reference is made to the document signed by thikcappon the 18th of July, 1997,
which makes no reference to being captured by sahebierra Leone and contains no
account of his father's house being burnt dowis. $ubmitted that when the accounts
given by the applicant are considered and one ledtab a significant variation in
relation to the stories given that this reasongplgs rise to a finding in the nature of
that made by the Appeals Authority regarding thedivility of the applicant. It is
submitted that this does not involve ignoring thedence but is assessing the
credibility of the evidence by reference to theaaotd given by the applicant. It is
submitted that insofar as a consideration was ezhthat the applicant's account
lacked credibility that there is nothing on filealeng this court to conclude that the
decision of the Appeals Authority was unreasonalblgrational. It is submitted that
there is ample support for the conclusion reachedl that it cannot be said that
anything material was ignored by the Appeals Autkior

With regard to the submission made that the appealsess represents a



decision by the Minister in which he has a vesterest in the outcome, it is
submitted that the Minister has no vested intereshe outcome and that there is no

breach of the principle_afemo iudex in causa sualt is submitted that the appeals

process is one of applying standards drawn frorarmational conventions. It is
submitted that many of the factors relied uponhgydpplicant's solicitor as indicative
of a lack of independence are common features asiqudicial bodies in this State.
The provision of secretarial and administrativekap is essential to the work of
such bodies to enable them to proceed in an efticieanner. The making available
of funds or personnel for such back up servicesuin a government department is a
standard administrative mechanism and cannot amaildhnot be construed as
imputing a bias in the decisions of the quasi jiadibody involved. Such a general
imputation necessarily involves an assumption af@k of professionalism and
integrity on the part of all of the relevant cigérvants and of the persons appointed
as Appeals Authorities. Further, it is submittedttft is unusual for persons to be
appointed to quasi judicial bodies or positionsaopermanent or semi permanent
basis akin to a judicial appointment. It is subedtthat the first respondent has, as
regards applications for asylum in the State, Haead with a relatively sudden and
very substantial increase in the number of suchiaimns in the late 1990s with a
consequent increase in the number of appeals. furiher submitted that the
involvement of the Department in the appeals poakises not mean that the first
respondent has any interest in the outcome, sudio asnder the appeals process
unfair. Once the applicant appealed he was furdistith a copy of the departmental
file. The Appeals Authority on being assigned tlppeal was furnished with the

same documentation.



It is further submitted that an appeal from a thigpplication for refugee
status is not equivalent to an appealinter parteslitigation. In different but
somewhat analogous circumstances the Supreme Ramirejected a contention of
bias (in thenemo iudex in causa swsense) in respect of the determination of a
claim of public interest privilege by a tribunaliofjuiry on foot of whose order the
documents in question were sought. Hamilton C&dtas follows irE. Murphy v

Flood [1999] 3 I.R. 97 at p. 105:-

"As to the second proposition relied upon on behdilfthe

applicant - that the procedure adopted by the redgrat is in

breach of themaxim nemo iudex in causa suajt-is hardly

appropriate to describe the respondent as beiad'dispute” with

the applicant. He has exercised the powers vestddm by the

Oireachtas for the purpose of the inquiry which ted been
required to conduct by the two Houses and the egmiihas sought
to resist the exercise of the powers on the grafrativilege. The

decision as to whether such a claim is well foungedot in any

sense the resolution of a "dispute” between thbuhal and any
other party and the same could be said of the noéimgr rulings

which a tribunal of this nature may be requirednmake in the

course of its lengthy proceedings.

"The object of the maxim is to ensure that in judi@and quasi

judicial proceedings, decisions are not made bgqgrex who could

be perceived as having an interest in the decisuject to certain



qualifications in the case of quasi judicial trilals) the
membership of which may necessarily include persams might
be regarded as having an interest in the decismothat sense the

respondent has no interest whatever in the decision

Based upon this quotation it is submitted thathe instant case there is no
dispute as such between the applicant and the mdspb and his officials. With
regard to the allegation of a perception of bias gubmitted that insofar as there is no
dispute in that sense, that objective bias doesatidb be considered.

It is submitted that the appeal taken in the instase was conducted in
accordance with published procedures. In the inst@se the appeal was conducted in
accordance with paragraph 15 of the published piures for processing claims for
asylum. It is further submitted that the procedwaeparagraphs 17 and 18 indicate
that the Appeals Authority will make a recommenaiatio the Minister as to whether
refugee status should be granted and further thdlya authorised officer of the
Department will make a final decision on refugeatist on behalf of the Minister
based on the recommendation of the Appeals Authbrit subject to considerations
of national security or public policyordre publique).Further with regard to the
allegation of bias it is submitted that the appiicaas not identified any personal
involvement of anyone warranting a conclusion aisbi

In reply, Mr Goldberg has referred to the report Mf McGinty which
indicates that he considered that the applicant ¢igdn him an account which
appeared to be credible and consistent with thatcpunformation. With regard to

the appeal itself it is submitted that there is@ference to the applicant establishing



a well founded fear. It is submitted that the aggolit's case cannot be dismissed
solely on the basis of credibility unless the decismaker shows what weight is

given to the other facts before him. It is subnditteat the Appeals Officer gives no

weight to other considerations, and that the appticshould have been granted
asylum having regard to the report of Mr McGinty.

With regard to the standard referred in tBardoza-Fonsecaase it is

submitted that nothing approaching this standard t&en into account in the
instant case.

With regard to the alleged delay on the part ofapplicant in moving to this
court for judicial review, counsel has referredtite recent decision of the Supreme
Court on the reference under Article 26 of Theghie Trafficking Bill and to the
portion of the judgment in that case dealing witteasion of time. It is submitted
that in the instant case the applicant was entitecawait the outcome of his
application to stay in the country on humanitargrounds before moving to this

court.

Conclusions

In the first instance in regard to the standargbrobf applied by the Appeals
Authority of a well founded fear of persecutiorarh satisfied, having regard to the
decision of the High Court of Australia in tancase, that no essential difference

exists between the standard as applied in the Y8 af&€ordoza Fonsecand that

applied by the Australian Courts or the courts ingland as reflected in the

decisionsof Chanor R ,v Secretary of State (Ex Parte) Sivakumalam satisfied

that the decision in the applicant's case correatplied paragraph 42 of the



U.N.H.C.R. handbook, previously referred to heram,particular insofar as the
decision involved a consideration of the relevamickground situation of the
applicant. It is clear that a knowledge of conditoin the applicant's country of
origin is an important element in assessing thdiegqt's credibility. The applicant's
case largely turned on an assessment of credildhty that is something that is
clearly permissible in light of the guidelines seit in the U.N. handbook previously
referred to herein. | am further satisfied thatamsidering the applicant's case it has
not been sought to apply a standard in excessabfagbplied in other jurisdictions in
the application of the U.N. Convention. | am furtBatisfied that the respondent had
regard to the fact that the assessment of thecgpls fear was an assessment of a
subjective matter. With regard to the test applgdthe Appeals Authority in the
instant case that there must be a "reasonabléhlical” of persecution, | am satisfied
that this accords with the test applied by the HaonfsLords in theSivakumararcase
where Lord Keith of Kinkel spoke of the need for applicant to demonstrate "a
reasonable degree of likelihood that he would bsgmeited for a conventional reason
if returned to his own country"”.

| am further satisfied that it has not been showihie instant case that the

decision reached on the applicant's case was imvagyrrational or unreasonable.
With regard to the submission that there had belereach of the principlef

nemo iudex in causa suam satisfied, insofar as the scheme applied éniristant

case was one applying standards agreed in an akogyto the United Nations High
Commissioner for Refugees in circumstances wheee sitheme was not on a
statutory footing, that there has been no breacthefprinciple ofnemo iudex in

causa sualnsofar as the matter fell to be considered bwuathority in the absence

of statutory framework, it had to be consideredthey Minister himself who is the



person vested in law with the decision whetherremgor refuse an application for
refugee status or by an official to whom the powas been delegated. | am further
satisfied that the involvement of officers withimetDepartment of Justice, Equality

and Law Reform was not such as to offend the grlaafnemo iudex in causa sua

The Minister had no particular interest in the oate of the appeal process and,
furthermore, the guidelines or rules governing magions were published and these
indicate that as a matter of general principle theommendation of an Appeals
Authority will be followed. Insofar as consideratiof objective bias is concerned, |

am satisfied that no reasonable man in the posiibthe applicant upon being

properly informed of the matter would conclude ttigre was a likelihood of bias in

the instant case.

On a further level, | am satisfied that the applitsaclaim must fail on the
basis of a failure to move to this court promptly the relief which he has sought |
am satisfied on the evidence before me that thdicapp has not shown any
reasonable basis upon which this court should extbe time for application for
judicial review. Were the matter to be determimedthe basis of the discretion of
this court | would in my discretion refuse the eélvhich the applicant seeks.

In conclusion, | am satisfied in the first placatthhe applicant received a
proper appeal from the original refusal of recognitof his refugee status. Secondly,
that the applicant has failed to show that thet fos second named respondent
exercised discretionary powers without regard tdevient considerations or
discriminated evidence in a partial manner. Thirdhe applicant has failed to show
that the respondents applied an arbitrary, inapple or unestablished standard of
proof in reaching the recommendation which was m&oerthly, | am satisfied that

the decision did not take into account any irrefgv@nsiderations and furthermore



did not fail to take into account relevant consadiens in the determination of the
applicant's case. It is furthermore clear thatdpplicant was provided with all the
evidence that was before the decision maker. Isetliércumstances the applicant's

claim in these proceedings must fail and | accaiginefuse him the relief sought.



