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PART ONE: INTRODUCTION

1. This is the Judgement of the Trial Chamber in the case of Prosecutor v. Dario Kordi} and
Mario ~erkez. Both accused are Boshian Croats who played prominent parts in the conflict in the
Central Bosnian region of Bosnia and Herzegovina in the early 1990s. Dario Kordi} was a
politician at the time, described as the most important Bosnian Croat political figure in the area. On
the other hand, Mario ~erkez was a military man and Commander of a Brigade of the Croatian
Defence Council. The conflict between the Bosnian Muslims and the Bosnian Croats, with which
this case is concerned, took place mainly in 1992 and 1993. The accused are charged with offences

arising from that conflict.

2. The two accused were originally indicted with four others in an indictment confirmed on
10 November 1995. The accused surrendered to the custody of the International Tribunal on
6 October 1997 and made their initial appearance on 8 October 1997 when both pleaded “Not
guilty”.  On 30 September 1998 an amended indictment, against these two accused only, was
confirmed. The trial took place on this amended indictment (“Indictment”), a copy of which is to

be found as Annex V to this Judgement.

3. The trial opened on 12 April 1999 and the hearing of evidence and speeches of counsel
concluded on 15 December 2000: 240 days sittings were held. In total 241 witnesses gave
evidence: 122 for the Prosecution and 117 for the Defence and 2 Court witnesses. The Prosecution
submitted 30 transcripts of witnesses who had given evidence in other cases before the International
Tribunal. The Defence submitted 53 affidavits and 10 transcripts. 4,665 exhibits were produced:
2,721 by the Prosecution and 1,643 by the Defence (together with 1 court exhibit). The transcript
of the proceedings runs to more than 28,000 pages. (Other relevant procedural matters are

contained in Annex IV to this Judgement.)

4, The Indictment contains 44 counts and charges both accused with eight grave breaches of
the Geneva Conventions, ten violations of the laws or customs of war and four crimes against
humanity.

5. The Indictment may be summarised in this way:

(@) The background is the break-up of the former Yugoslavia. The declaration of
independence by the Republic of Croatia occurred in June 1991 and its recognition by the

European Community in January 1992. The declaration of independence by the Republic of
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Bosnia and Herzegovina followed in March 1992 and its recognition by the European
Community in April 1992.

(b) The principal Bosnian Croat political party was the Croatian Democratic Union of
Bosnia and Herzegovina (“HDZ-BiH”), an offshoot of its Croatian parent, the HDZ, a
nationalist party. As the Indictment sets out, the goal of the HDZ-BiH party was to secure
the right of the Croatian people to self-determination, including the right to secession.

(c) To this end, in November 1991 the HDZ-BiH set up a new community or entity for
the Bosnian Croats, called the Croatian Community of Herceg-Bosna (“HZ H-B”) which
was described as ‘a separate and distinct cultural, economic and territorial whole’. (This
community covered the area of Central Bosnia with which this case is concerned.) The HZ
H-B then created another new body, the Croatian Defence Council (“HVQO”) in April 1992
which was to be the supreme executive and defence authority of the HZ H-B. Local
municipal HVO units were subsequently established from June 1992 as the executive and

military power in the municipalities.

(d) Dario Kordi} rose rapidly in the HDZ-BiH, becoming its President in the
Municipality of Busova~a, President of the Travnik Regional Community and a Vice-
President of the HZ H-B. In August 1993 the HZ H-B turned itself into the Croatian
Republic of Herceg Bosna (“HR H-B”) with Dario Kordi} continuing as a Vice-President.
He became President of the HDZ-BiH in July 1994,

(e The Indictment alleges that from November 1991 to March 1994 persons and groups
“directed, instigated, supported or aided or abetted by the HDZ, the HDZ-BiH, the HZ H-
B/HR H-B and HVO ... planned ... and engaged in a campaign of persecutions and ethnic
cleansing and committed serious violations of international humanitarian law against the
Bosnian Muslim population residing in the HZ H-B/HR H-B ...”. The charges in the
Indictment arise from this campaign and relate, inter alia, to the persecution, killing,

inhuman treatment and unlawful imprisonment of Bosnian Muslims.

Q) The Indictment also alleges that Dario Kordi} exerted “power, influence and control
over the political and military aims and operations of the HDZ-BiH, the HZ H-B, the HR H-
B and HVO” and, from November 1991 to March 1994, was individually responsible, under
Article 7(1) of the Statute of the International Tribunal, for committing, planning, instigating
or ordering the preparation or execution of the crimes charged against him in the Indictment.
Further, or alternatively, it is alleged that Dario Kordi} was criminally responsible, under
Article 7(3) of the Statute, as a superior, for the acts of his subordinates since he knew, or

Cace Nlin I1T-0R-14/2-T 2R Erhriiarv 2001



had reason to know, that persons subordinate to him were about to commit these crimes and
failed to take the necessary and reasonable measures to prevent the crimes or punish the

perpetrators.

9) In March 1993 Mario ~erkez became the Commander of the HVO Brigade in the
Municipality of Vitez in Central Bosnia (Vite{ka Brigade) and during the material time
demonstrated his authority and control. The Indictment alleges that, from April 1992 to
August 1993, he was individually responsible for the crimes charged against him in the
Indictment and also, or alternatively, was criminally responsible under Article 7(3) of the

Statute for the acts of his subordinates.
6. The Counts in the Indictment may conveniently be considered in five groups:

(@) Counts 1 and 2 charge the accused with a crime against humanity: persecution on
political, racial or religious grounds. In Count 1, Dario Kordi} is charged with such an
offence committed between November 1991 and March 1994. Count 2 charges Mario
~erkez with a similar offence committed between April 1992 and September 1993. The
persecution in each case is alleged to have been “the widespread or systematic persecutions
of Bosnian Muslim civilians”. These persecutions are said to have been carried out, inter
alia, by attacking places where the civilians lived; Kkilling and causing serious harm to
numbers of them; detaining others; coercing them and transferring them from their homes;
using them to dig trenches and as human shields; promoting ethnic hatred; destroying and

plundering their property and destroying and damaging their places of worship.

(b) Counts 3 — 6 charge the accused with violations of the laws or customs of war by
means of attacks on civilians and civilian property and wanton destruction not justified by
military necessity. Counts 3 and 4 charge Dario Kordi} with such offences in 16 places
between January and October 1993. Counts 5 and 6 charge Mario ~erkez with similar

offences in seven places in April 1993.

() Counts 7 — 20 charge the accused with crimes against humanity, grave breaches and
violations of the laws or customs of war in connection with the wilful killing, murder and
inhuman treatment of Bosnian Muslims and inhumane acts against them. Counts 7 - 13
charge Dario Kordi} with such offences committed in 13 places between January and
October 1993. Counts 14 - 20 charge Mario "erkez with similar offences committed in

seven places in April 1993.
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(d) Counts 21 — 36 charge the accused with crimes against humanity, grave breaches
and violations of the laws or customs of war in connection with the imprisonment and
inhuman treatment of Bosnian Muslims, the taking of hostages and the use of human
shields. Counts 21 — 28 charge Dario Kordi} with such offences between January 1993 and
March 1994. Counts 29 — 36 charge Mario ~erkez with similar offences committed
between April and August 1993.

(e) Counts 37 — 44 charge the accused with grave breaches and violations of the laws or
customs of war in connection with the destruction and plunder of Bosnian Muslim property
and the destruction of institutions dedicated to religion or education. Counts 37 — 39 and
Count 43 charge Dario Kordi} with such offences committed in numerous locations between
October 1992 and December 1993. Counts 40 — 42 and Count 44 charge Mario ~erkez with
similar offences between April and September 1993.

7. After the close of the prosecution case the Trial Chamber rejected defence motions for
judgement of acquittal but ruled that there was no case to answer in relation to a limited number of

locations referred to in four counts. (These matters are dealt with later in this Judgement.)

8. Central Bosnia is a loosely defined area in the middle of Bosnia, about 30 kilometres north-
west of Sarajevo and to the east of Mostar and Herzegovina.> At the heart of Central Bosnia is the
Laf{va Valley, consisting of the municipalities of Vitez, Novi Travnik and Busova~a. The
municipality of Zenica lies to the north and the municipalities of Kiseljak and Fojnica to the south.
These municipalities, together with Travnik, made up the core of the area referred to as Central
Bosnia. To these may be added the municipalities of Zep~e to the north, Gornji Vakuf to the west,
Kre{evo to the south and Vare{ and Kakanj to the east. The population of the area in 1991 was
nearly 470,000, of whom about 48 per cent were Muslim, 32 per cent Croat and 10 per cent Serb.?
The significance of the area to the conflict lay in its position and the fact that it contained a number
of armaments factories. It is a mountainous area with important roads running along the valleys,
going from Herzegovina to Eastern Bosnia and from Sarajevo to the north. Thus, one witness
described the conflict in Central Bosnia as a war for roads.> On the other hand, the area itself is not
large. At the centre of the events in this case is the area between Vitez and Kiseljak: two towns

separated by a distance of only 30 kilometres.

! See Annex VI, 1-7. The Indictment, evidence and exhibits do not contain identical definitions of Central Bosnia. For
instance, the list of municipalities which were to constitute the Bosnian Croat Military Zone of Central Bosnia (“the
Central Bosnia Operative Zone”) changed from one order to another (e.g. Ex. Z151, Z199.3, Z234, 7292.2). However,
review of the available materials provides a coherent basis for a definition for the purposes of this Judgement.
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9. The prosecution case is that the offences alleged in the Indictment represent the unfolding of
a plan to secure Bosnian Croat control of Central Bosnia and its accession to the Republic of
Croatia. The plan started with the HDZ in Croatia and its leader, Franjo Tu]man, and was based on
the “Banovina Plan” of 1939, an agreement between Croatia and Serbia to divide Bosnia and
Herzegovina between them. The Bosnian branch of the HDZ political party took over the Bosnian
Croat organisations and established the Croatian community of HB in November 1991. A
campaign of persecution and ethnic cleansing was then planned and implemented by the Bosnian
Croat leadership in the area of the HZ H-B, through their organisations, in particular the HVO.
First they took over the government, police and military facilities in as many municipalities as
possible, and asserted control over all aspects of daily life. Meanwhile, overall control was
maintained by the Republic of Croatia; and the Army of the Republic (“HV”) intervened in the

conflict which was thus turned into an international armed conflict with Bosnia and Herzegovina.

10.  According to the Prosecution the conflict began in earnest in Central Bosnia in January 1993
when the Vance-Owen Peace Plan provided the pretext for removing the Bosnian Muslim
population from the HZ H-B. Before January 1993 the Bosnian army (the “ABiH”) and the HVO
had joint military control over the La{va Valley region in Central Bosnia. However, the ABiH
forces were mainly deployed to confront the Bosnian Serb forces who, supported by the Yugoslav
People’s Army (“JNA”), were conducting their own offensive in Bosnia and Herzegovina and had
advanced to lines which were to the north-west of Travnik on one side of Central Bosnia and to the
north east of Kiseljak on the other. Then, in January and April 1993, the HVO launched a series of
attacks in order to secure the La{va Valley. The series began in January 1993 with an attack on
Busova~a and was followed on 16 April with a general attack in the La{va Valley which culminated
in the massacre in the village of Ahmi}i when over 100 Bosnian Muslims were killed, including
many women and children. In the same month there were attacks on Bosnian Muslim villages to
the south of the La{va Valley in Kiseljak municipality. It is the prosecution case that all these
attacks were widespread or systematic, that they were conducted according to a preconceived plan
and following a pattern, starting with shelling in the early morning and then involving groups of
soldiers going from house to house, killing and wounding many of the inhabitants, detaining others
and setting fire to the houses. There were also individual atrocities, such as the detonation of a
truck-bomb in Vitez and the shelling of the city of Zenica. During their detention the detainees

were used as hostages and human shields and were used to dig trenches (often under fire). The next

2 These figures are based on a table setting out the results of the 1991 Census which was exhibited in the case:
Ex.Z571.2.
3 Brig. Luka [ekerija, a retired officer from the HVO, T. 18151.
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wave of attacks against Bosnian Muslim villages took place in June 1993 in Kiseljak municipality
with the object of securing that municipality for the HVO and removing the Bosnian Muslim
population. Similar tactics were employed as before. Finally, in October 1993, the HVO attacked
Stupni Do, a village in Vare{ municipality, and another massacre ensued. It is the prosecution case
that part, at least, of this campaign was successful. Many Muslims were killed or expelled and their
homes destroyed. A Croat-controlled canton was established which exists to this day.

11.  The defence case for both accused amounts to a complete denial of the prosecution case,
putting virtually everything in dispute. According to the Defence there was no plan for the Croats
of Central Bosnia to secede, no persecution and no interference from the Republic of Croatia in
Central Bosnia. The various Bosnian Croat organisations, the HDZ-BiH, HZ H-B (HR H-B) and
HVO were all formed in the context of a disintegrating central authority with the purpose of
defending Bosnian Croat interests against Bosnian Serb aggression. Thus, the background to the
conflict with the Bosnian Muslims was the Bosnian Serb spring 1992 offensive in Herzegovina and
Sarajevo. The resulting influx of refugees affected the ethnic balance in Central Bosnhia which in
turn led to clashes between Bosnian Croats and Muslims. Fighting broke out in the La{va Valley in
January 1993 and continued thereafter as a result of efforts by the ABiH to cut off and keep apart
the Boshian Croats in the La{va Valley from those in Kiseljak. The Croats were outnumbered and
were driven to defend themselves in the three pockets which they held in Central Bosnia, i.e., in the
La{va Valley, around Kiseljak and around Vare{. There was fighting in villages in all these areas,
atrocities were committed against Bosnian Croats and they were expelled from their homes.
Fighting broke out afresh in April 1993 after ABiH extremists kidnapped the HVO brigade
commander in Zenica and killed his bodyguard. Ahmi}i was a legitimate military target: insofar as
there were excesses they were not committed by troops of the Vite{ka Brigade. In June 1993 the
ABIH launched a further offensive and took Travnik and other municipalities. The Bosnhian Croats
were heavily outnumbered and were driven back into their pockets. Stupni Do was a legitimate
military target and the civilian deaths were caused by the excesses of the troops involved. (The
Prosecution, it should be noted, accepts that crimes were committed by all sides but says that this is

not relevant to the charges against the accused.)

12.  Accordingly, there is a dispute as to whether the crimes underlying the charges against these
accused were committed or not. If, of course, the Prosecution does not prove that the crimes took
place in relation to any count, then the accused must be acquitted on that count. Thus, the Trial
Chamber must determine in relation to each count whether the offence charged is made out. Only if
sure that the offence on a particular count has been proved can the Trial Chamber move to the next
stage of the enquiry which is to determine whether the respective accused is guilty of the offence or
not.
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13.  The prosecution case against Dario Kordi} is that, as a political leader, he was both
individually responsible for the crimes charged in the Indictment and also responsible as a superior.
It is alleged, first, that he was instrumental in the campaign of persecution in his role as Vice-
President of HZ H-B and President of the HDZ-BiH in Busova~a: he frequently reaffirmed the
objective of taking over the Croatian territories, himself ordering the take-over of the Busova~a
municipality and playing a part in the take-over of other municipalities. The Prosecution further
alleges that, as the Bosnian Croat political leader in Central Bosnia, Dario Kordi} was instrumental
in launching the attacks on the Bosnian Muslim towns and villages in 1993, controlling checkpoints
and free passage along the roads and delivery of humanitarian aid; he acted as an HVO
Commander, gave orders to local commanders and was known as ‘Colonel’. The Prosecution relies
primarily on circumstantial evidence to prove the case against this accused. It says that inferences
can be drawn from the conduct of the accused in order to establish that Dario Kordi} was part of the

military chain of command and linked to the unlawful acts.

14. The defence of Dario Kordi} is that he was a politician and not a military man and, as such,
he gave no orders to military organisations and was not part, in any way, of the military chain of
command. His role was to inspire the Bosnian Croat population in the defence of their homeland.
Even as a politician his influence was purely local: he had no part in running the HZ H-B nor in the

take-over of municipalities.

15.  The prosecution case against Mario “erkez is that from November 1992 he was a
Commander of the HVO Brigade in Novi Travnik and from March 1993 he was sole Commander
of the HVO Brigade in Vitez under the command of Colonel Bla{ki}, the Central Bosnian
Operative Zone Commander: as the Commander of the HVO Vite{ka Brigade, he participated in
the campaign of persecution within his area of responsibility, i.e., the municipalities of Vitez and
Novi Travnik. The units under his command carried out the crimes in those municipalities.
Accordingly, Mario "erkez was the commander of the units which carried out the unlawful attacks

in Vitez and Novi Travnik and, as such, responsible for those crimes.

16.  The defence of Mario ~erkez is that he was not the commander of all the HVO units in the
area of Vitez or Novi Travnik (of which there were many) and soldiers under his command did not
commit any of the crimes alleged. On the contrary, he took measures to see that his soldiers were
instructed in international humanitarian law. The accused had no connection with the internment of
civilians or their use in digging trenches and as human shields. On 16 April 1993, the day of the
Ahmi}i attack, the Vite{ka Brigade was not involved in the attack on the village but, rather,
deployed near a place called Kru{~ica, outside Vitez.
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17. It will be thus for the Trial Chamber to determine:
(@) whether the underlying crimes have been proved, or not, and;
(b) if so, whether the accused are guilty of the crimes charged against them, or not.

In this connection it should be emphasised that it is the duty of the Trial Chamber to consider the
case against each accused separately and to consider each count in the Indictment separately. It
should also be stated at the outset that no accused may be found guilty on any count unless the Trial

Chamber is satisfied, beyond reasonable doubt, of his guilt on that count.

18.  The Judgement begins with a discussion of the law relating to the various counts in the
Indictment. This discussion starts with the law applying to international armed conflict and
contains the evidence relating to that topic. There follows discussion of the law applicable to the
other counts.

19. The discussion of the evidence follows a general chronological order, beginning with the
background to the conflict, the alleged campaign of persecution, the attacks on the towns and
villages and the Killings. There then follows a discussion of the other offences alleged in the
Indictment: those relating to detention and inhuman treatment and destruction and plunder. The
role of the accused is considered in relation to each of the relevant events. The Judgement ends
with consideration of the individual responsibility of the accused for any crimes which have been

proved.

20. In its discussion the Trial Chamber will only deal with such evidence as is necessary for the
purposes of the Judgement. It will, thus, concentrate on the most salient parts and briefly
summarise (or not mention at all) much of the peripheral evidence. A vast amount of detail has
been presented in this case (too much, in the view of the Trial Chamber). The fact that a matter is
not mentioned in the Judgement does not mean that it has been ignored. All the evidence has been
considered by the Trial Chamber and the weight to be given it duly apportioned. However, only
such matter as is necessary for the purposes of the Judgement is included in it. [A Glossary of
Terms, Chronology of Events and List of Dramatis Personae are included in Annexes for ease of

reference.]

Cace Nlin I1T-0R-14/2-T 2R Erhriiarv 2001



PART TWO: THE LAW

21.  As discussed above, Dario Kordi} and Mario ~erkez are charged with crimes under Articles
2, 3 and 5 of the Statute. In this section, the Trial Chamber will consider the requirements for the
application of these Articles which are common to all of them. It will then examine the
requirements for the application of each of these Articles in turn. First, the Trial Chamber sets forth
the elements of the crimes charged in the Indictment. Next, it addresses the law on individual
responsibility and concludes with a consideration of the law relating to self-defence as a defence to

war crimes.

I. GENERAL REQUIREMENTS FOR THE APPLICATION OF ARTICLES
2,3AND 5 OF THE STATUTE

A. Elements Common to Articles 2, 3 and 5 of the Statute

1. Requirement of an Armed Conflict

22.  Articles 2 and 3 of the Statute set forth provisions which reflect the laws of war; plainly a
pre-condition to the applicability of these Articles is the existence of an armed conflict in the

territory where the crimes are alleged to have occurred.

23.  Article 5 vests the International Tribunal with the competence to prosecute crimes against
humanity “when committed in armed conflict, whether international or internal in character”. In the
Tadi} Jurisdiction Decision® the Appeals Chamber found that under customary law there is no
requirement that crimes against humanity have a connection to an international armed conflict. The
Appeals Chamber further held that “customary international law may not require a connection
between crimes against humanity and any conflict at all.”®> Article 5, however, requires nothing
more than the existence of an armed conflict at the relevant time and place for the International

Tribunal to have jurisdiction.®

24.  The Appeals Chamber in Tadi} held that an armed conflict exists:

* Prosecutor v. Du{ko Tadi}, Case No. IT-94-1-AR72, Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction, 2 Oct. 1995 (“Tadi} Jurisdiction Decision”), Tadi} (1995) I ICTY JR 293.

% Tadi} Jurisdiction Decision, paras. 140-41.

® The Tadi} Appeals Chamber held that “the armed conflict requirement is a jurisdictional element, not ‘a substantive
element of the mens rea of crime against humanity’ (i.e., not a legal ingredient of the subjective element of the crime)”.
Prosecutor v. Du{ko Tadi}, Case No. IT-94-1-A, Judgement, 15 July 1999 (“Tadi} Appeal Judgement”), para. 249. The
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whenever there is a resort to armed force between States or protracted armed violence between
governmental authorities and organized armed groups or between such groups within a State.”

25.  The Kordi} Defence argues that the relevant armed conflict for purposes of this Indictment
is that between the Bosnian Croats and the Bosnian Muslims, rather than the conflict between the
Bosnian Croats and the Bosnian Muslims on the one hand, and the Serbs on the other. It submits
that, while there were incidents of violence in Central Bosnia in 1992 and early 1993, “protracted
violence did not begin until mid-April 1993, after which it continued until the Washington
Agreement in March 1994.”% It is argued that since the International Tribunal’s jurisdiction in
relation to crimes under Articles 2, 3 and 5 of the Statute is dependent upon the existence of an
armed conflict, all counts relating to the time period prior to the outbreak of armed conflict in mid-
April 1993 must be dismissed.

26. In relation to Article 5 of the Statute, the Prosecution contends that it is not required that the
crimes must all be committed in the precise geographical region where the armed conflict occurs at

a given moment.® The Defence did not raise this issue in their briefs.

27. In this regard, the Trial Chamber observes that, in order for norms of international
humanitarian law to apply in relation to a particular location, there need not be actual combat
activities in that location. All that is required is a showing that a state of armed conflict existed in

the larger territory of which a given location forms a part.*°

28.  The Indictment alleges that a state of international armed conflict existed on the territory of
the Republic of Bosnia and Herzegovina at all times relevant to the Indictment. Count 1, which
charges Dario Kordi} with persecution as a crime against humanity, is the broadest count in the
Indictment, covering the time-period from November 1991 to March 1994, and encompassing the
whole territory of the HZ H-B and HR H-B, as well as the municipality of Zenica. Consequently, it
is these temporal and geographic parameters which must form the basis of the Chamber’s inquiry

on this issue.

29.  Part Three, Sections I-11l of this Judgement discusses the establishment of the territory of
the HZ H-B by the HDZ BiH, on 18 November 1991, and the rise in the incidence of violent clashes

Kupre{ki} Trial Judgement held that the character of the conflict “is therefore immaterial”, Prosecutor v. Zoran
Kupre{ki} et al, Case No. IT-95-16-T, Judgement, 14 January 2000 (“Kupre{ki} Trial Judgement”), para. 545.

" Tadi} Jurisdiction Decision, para. 70.

8 Kordi} Final Brief, Annex E, p. E-1.

® Prosecution Final Brief, para. 162, citing Prosecutor v. Tihomir Bla{ki}, Case No. 1T-95-14-T, Judgement, 3 March
2000 (“Blaskic Trial Judgement™), para. 69.

19 Prosecutor v. Zejnil Delali} et al., Case No. IT-96-21-T, Judgement, 16 November 1998 (“~elebi}i Trial
Judgement”), para. 185.
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between the Bosnian Croats and Bosnian Muslims within that territory and, in particular, in the

territory of Central Bosnia, following its establishment.

30. Part Three, Section IV discusses the outbreak of armed conflict in Busova~a in January 1993
and the violence that erupted on a much wider scale in Vitez and throughout the La{va Valley in
April 1993 and continued through March 1994.

31. Based upon the foregoing, the Chamber finds that, while it was not until April 1993 that a
generalised state of armed conflict in the form of protracted violence broke out in the territory of
Central Bosnia between the HVO and the ABiH, prior to that period there were localised areas of

conflict, within which a state of armed conflict could be said to exist.

2. Nexus Between the Crimes Alleged and the Armed Conflict

32. Having established the existence of an armed conflict, the Chamber observes that, in order
for a particular crime to qualify as a violation of international humanitarian law under Articles 2
and 3 of the Statute, the Prosecution must also establish a sufficient link between that crime and the
armed conflict. In this regard, the Appeals Chamber has held that:

Even if substantial clashes were not occurring in the [specific region] at the time and place the

crimes were allegedly committed . . . international humanitarian law applies. It is sufficient that

the alleged crimes were closely related to the hostilities occurring in other parts of the territories
controlled by the parties to the conflict!

33. The Appeals Chamber further concluded in respect of Article 5 of the Statute that proof of a
nexus between the conduct of the accused and the armed conflict is not required:

A nexus between the accused’s acts and the armed conflict is not required, as is instead suggested
by the [Tadi} Trial] Judgement. The armed conflict requirement is satisfied by proof that there
was an armed conflict; that is all that the Statute requires, and in so doing, it requires more than
does customary international law.*?

Although the acts or omissions must be committed in the course of an armed conflict, the nexus

which is required is between the accused’s acts and the attack on the civilian population.*?

34.  As previously discussed, all of the acts underlying the charges in the Indictment are alleged
to have occurred in the territory of the HZ H-B, in which the HDZ BiH was the controlling political
authority, with the HVO as its military arm. The Indictment charges Dario Kordi} with crimes
committed in his capacity as the Vice-President of the HZ H-B, in which capacity he is alleged to
have played a central role in developing and executing the policies of the HZ H-B and the HVO.

1 Tadi} Jurisdiction Decision, para. 70.
2 Tadi} Appeal Judgement, para. 251.
13 Tadi} Appeal Judgement, para. 251.
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Mario “erkez is charged in his capacity as commander of the Vite{ka Brigade of the HVO. The
acts for which both accused persons have been indicted are alleged to have been committed either
in their respective personal capacities or by other members of the HVO in the course of its armed

conflict with the Bosnian Muslim forces, the ABiH.

35.  Consequently, the Chamber is in no doubt that a clear nexus exists between the armed
conflict between the Bosnian Croats and the Bosnian Muslims in Bosnia and Herzegovina and the

acts alleged in the Indictment to have been committed by the two accused persons.

B. Article 2 of the Statute

36.  Dario Kordi} and Mario “erkez are charged under Article 2 of the Statute with the
following crimes as grave breaches of the Geneva Conventions of 1949;'* inhuman treatment,*®
wilful killing,'® wilfully causing great suffering or serious injury to body and health,!” unlawful

confinement of civilians,® taking civilians and hostages®® and extensive destruction of property.*

37. Article 2 of the Statute, entitled “Grave breaches of the Geneva Conventions of 1949”

states:

The International Tribunal shall have the power to prosecute persons committing or ordering to be
committed grave breaches of the Geneva Conventions of 12 August 1949, namely the following
acts against persons or property protected under the provisions of the relevant Geneva Convention:

@) wilful killing;

(b) torture or inhuman treatment, including biological experiments;
(c) wilfully causing great suffering or serious injury to body or health;
(d) extensive destruction and appropriation of property, not justified by military

necessity and carried out unlawfully and wantonly;

(e) compelling a prisoner of war or a civilian to serve in the forces of a hostile power;
® wilfully depriving a prisoner of war or a civilian of the rights of fair and regular
trial;

14 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field of
August 12, 1949 (“Geneva Convention 1”); Geneva Convention for the Amelioration of the Condition of Wounded,
Sick and Shipwrecked Members of Armed Forces at Sea of August 12, 1949 (“Geneva Convention 11”); Geneva
Convention Relative to the Treatment of Prisoners of War of August 12, 1949 (“Geneva Convention 111”); Geneva
Convention Relative to the Protection of Civilian Persons in Time of War (“Geneva Convention 1V”) (“the Geneva
Conventions™).

15 Counts 12, 23 and 27 (Dario Kordi}) and Counts 19, 31 and 35 (Mario ~erkez).

16 Count 8 (Dario Kordi}) and Count 15 (Mario ~erkez).

1" Count 11 (Dario Kordi}) and Count 18 (Mario ~erkez).

18 Count 22 (Dario Kordi}) and Count 30 (Mario ~erkez).

19 Count 25 (Dario Kordi}) and Count 33 (Mario ~erkez).

20 Count 37 (Dario Kordi}) and Count 40 (Mario ~erkez).
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(9) unlawful deportation or transfer or unlawful confinement of a civilian;

(h) taking civilians as hostages.

1. Arguments of the Parties

(@ The Prosecution case

38.  The Prosecution submits that Article 2 of the Statute only applies to violations committed in
the context of an international armed conflict. In addition, in order to qualify as a crime under
Article 2 of the Statute, the victim of the alleged crime must be “protected” under any one of the

four Geneva Conventions of 1949.%!

39.  The Prosecution argues that an armed conflict is internationalised where a foreign State
intervenes in the conflict through its troops, or where a foreign State exercises a degree of control
over the military forces of a party to the conflict sufficient to internationalise the conflict. In the
Prosecution’s submission, it has proved the existence of an international armed conflict under both
tests.

40.  The Appeals Chamber in Tadi}, it is submitted, established the test for the degree of control
which must be exercised by a foreign State over the military forces of a party to the conflict in order
to render that conflict international; namely “overall control”.?> The Prosecution argues that the test
of “overall control” is applicable in the instant case for the reasons set out by the Appeals Chamber
in the Aleksovski Appeal Judgement.?® Under that test, the Prosecution submits that it must prove
that Croatia had a role in organising, coordinating or planning the military actions of the HVO, in

addition to financing, training, and equipping or providing operational support to the HVO.?*

41. The testimony and documents in this case, it is submitted, demonstrate that Croatia
exercised overall control over the HVO during the time-period covered by the Indictment. In the
Prosecution’s submission, there is evidence to show that Croatia provided extensive logistical
support to the HVO. The Prosecution argues that the following evidence goes to satisfy the overall

control test:

() President Tudman’s territorial ambitions in Bosnia and Herzegovina;

(ii)  The fact that Croatia and the HVO shared the same goals;

21 prosecution Final Brief, Annex 7, para. 1.

22 prosecution Final Brief, Annex 7, para. 5 (citing Tadi} Appeal Judgement, para. 137).

23 prosecution Final Brief, Annex 7, para. 6 (citing Prosecutor v. Zlatko Aleksovski, Case No. IT-95-14/1-A, Judgement,
24 March 2000 (“Aleksovski Appeal Judgement”), para. 125), and para. 7 (citing Aleksovski Appeal Judgement, paras.
112 -113).

24 prosecution Final Brief, Annex 7, para. 8.
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(iii)  Croatia controlled the decisions of the HZ H-B either through Croatian army officers
assigned to the HVO, or directly;

(iv)  The HDZ in Croatia had overall control over the HDZ in Bosnia and Herzegovina;
(V) Croatian army officers served with the HVO and then returned to the Croatian army;
(vi)  President Tudman dismissed Bosnian Croat leaders who did not share his opinions;

(vii) The Bosnian Croat leaders followed directions from, or at least co-ordinated with, the
Croatian government.

42. In sum, the Prosecution contends that an international armed conflict existed between the
Bosnian Croats and the Bosnian Muslims at all relevant times for purposes of the Indictment by
reason of: (i) direct intervention by Croatian armed forces in that conflict; (ii) Croatia’s exercise
of overall control over the HVO forces in their conflict with the Bosnian Muslims.

43. It is argued that, when an armed conflict is internationalised, the Geneva Conventions apply

throughout the respective territories of the parties engaged in the conflict.?

44, The Prosecution submits that, as Croatia exercised overall control over the HVO, all persons
or property in the hands of the HVO were simultaneously in the hands of Croatia. Consequently,
Bosnian persons or property in the hands of the HVO were entitled to protected status under the
relevant Geneva Conventions of 1949.%

45.  The Prosecution concedes that, while Bosnia and Herzegovina and Croatia may be regarded
as co-belligerents in the context of their joint struggle against the Serbian military forces, this
characterisation is not applicable in the context of the armed conflict between Bosnhia and

Herzegovina and Croatia.?’

(b) The Defence case

(i) The Kordi} Defence

46.  The Kordi} Defence submits that the following three criteria must be satisfied before
Article 2 of the Statute may apply:

0] the alleged violations occurred in the context of an international armed conflict;

25Prosecution Final Brief, Annex 7, para. 11 (citing Tadi} Jurisdiction Decision, para. 68 and ~elebi}i Trial Judgement,
garas. 208 and 209).

® Prosecution Final Brief, Annex 7, para. 12.

2" prosecution Final Brief, Annex 7, para. 13.
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(i) the victims of the alleged violations were persons regarded as “protected” by the

Geneva Conventions;
(i) the alleged violations are included in the acts enumerated in Article 2 of the Statute.

47. In respect of the first criterion for the application of Article 2 of the Statute, the Defence
argues that the armed conflict relevant to a consideration of the applicability of Article 2 in this case
is that between the Bosnian Croats on the one hand, and the Bosnian Muslims on the other. In its
submission, that conflict should be characterised as internal, since both the Bosnian Croats and
Muslims were citizens of the Republic of Bosnia and Herzegovina. In this regard, the Defence
argues that the “elebi}i case, in which the Trial Chamber held that Bosnian Serbs need not be
viewed as nationals of Bosnia and Herzegovina for purposes of applying Article 2 of the Statute,
may be distinguished on the following grounds: the Bosnian Serbs had adopted a Constitution
rendering them part of the Federal Republic of Yugoslavia, whereas the Bosnian Croats did not
formally secede; “[r]ather, they had voluntarily joined with the Muslims in forming the BiH. . .”.?®

In any event, it is argued that this Chamber is not bound by the decision in “elebi}i.?*

48.  The Defence further contends that any intervention of Croatia in the armed conflict between
the Bosnian Croats and Serbs was insufficient to render the conflict international for the following
reasons. First, any Croatian intervention in Bosnia and Herzegovina was in support of the Bosnian
Croats struggle against the Bosnian Serbs, rather than the Bosnian Muslims.®® Second, even if
Croatia intervened directly in the armed conflict between the Bosnian Croats and the Muslims, this
did not render the conflict international. Third, Croatia did not exercise sufficient control over the
military forces of the Bosnian Croats so as to render the conflict international under the applicable
law. Fourth, the conflict must be deemed internal so as to avoid unequal application of Article 2 of
the Statute as between the Bosnian Croats and the Bosnian Muslims.

49. In respect of the second criterion for the application of Article 2 of the Statute, whether or
not the victims qualify as “protected persons” under any of the four Geneva Conventions of 1949,
the Defence contends that the alleged perpetrators of the crimes were of the same nationality as the
alleged victims of their crimes; both were citizens of Bosnia and Herzegovina. Therefore, it is
argued, unless it can be demonstrated that the Bosnia Croat forces were sufficiently controlled by
Croatia so as to render them agents of the Croatian State, the Bosnian Muslim victims do not

qualify for protected person status.

28 Kordi} Pre-trial Brief, VVol. 1, para. 8.
29 Kordi} Pre-trial Brief, Vol. I, para. 9
%0 Kordi} Pre-trial Brief, Vol. I1, paras. 11-12.
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50. The Defence further submits that, according to Article 4 of Geneva Convention 1V,
“protected persons” are “those who, at a given moment and in any manner whatever, find
themselves, in case of a conflict or occupation, in the hands of a Party to the conflict or Occupying

Power of which they are not nationals.”

51. In its final submissions, the Defence extracts the following principles from the two Appeals
Chamber Judgements in the Tadi} case,® which, it is argued, must be considered in determining
whether an armed conflict occurred in Central Bosnia during the time-period covered by the
indictment:

0] The Trial Chamber must focus upon the time and place of the specific conflict at issue, that

is an area-by-area analysis must be applied in considering whether an international armed conflict
occurred;

(i) Financial and military assistance alone are not sufficient to establish control by a foreign
State;

(iii) A high threshold of proof is required to show that a military or paramilitary group is being
controlled by a foreign State;

(iv)  Control by a foreign State may only be established where that State is shown to have
organised, coordinated or planned the military actions of a military or paramilitary group with
respect to the specific conflict at issue 32

52.  As to the evidence presented in this case, the Defence argues that it does not support a
finding that Croatian troops were present in Central Bosnia. In particular, Major-General Filipovi},
a retired HVO officer, who it is argued, was in a position to know, testified that there were no
Croatian troops in Central Bosnia.®® In the submission of the Defence, the various reports and
documents prepared by the international military monitors, and relied upon by the Prosecution, are

insufficient to prove the presence of Croatian troops in Central Bosnia.3*

In addition, it is argued,
the testimony of Brigadier [ekerija raises serious questions as to the probative value of certain of

the exhibits tendered to demonstrate that the Croatian army troops were active in Central Bosnia.®

53.  The Defence further submits that the evidence does not support a finding that Croatia
exercised “overall control” over the HVO in Central Bosnia.>® It is argued that there is clear and
unambiguous evidence demonstrating that the CBOZ was not under the command of the Republic
of Croatia.>” The Defence contends that the HVO and the ABiH cooperated in the struggle against

31 Tadi} Jurisdiction Decision and Tadi} Appeal Judgement.
32 Kordi} Final Brief, Annex E, p. E-4.
%3 Kordi} Final Brief, Annex E, p. E-5.
% Kordi} Final Brief, Annex E, p. E-6.
%5 Kordi} Final Brief, Annex E, p. E-6.
%% Kordi} Final Brief, Annex E, p. E-6.
3" Kordi} Final Brief, Annex E, p. E-5.
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their common enemy, Serbia, and that it was in connection with this conflict that Croatia provided
logistical and operational support to the HVO.*® In addition, the fact that Croatian army officers
left to serve in the HVO is, it is argued, not indicative of overall control, as several high-ranking

officers in the ABiH had also previously served as officers in the Croatian army.*°

54.  The Defence observes that the Prosecution only invited witnesses to comment on a small
percentage of the numerous exhibits tendered in relation to the issue of international armed conflict,
and argues that this was on account of the comments received from witnesses, which tended to
diminish the probative value of those exhibits. The Defence sees Croatia’s recognition of Bosnia
and Herzegovina as an independent State as significant. It submits that Croatia and Bosnia and
Herzegovina cooperated against a common enemy, Serbia, in 1992 and that there is evidence
demonstrating this cooperation, especially in the western parts of Herzegovina, on the border

between Croatia and Bosnia and Herzegovina.

55.  The Defence points to the testimony of Major-General Filip Filipovi}, who stated that, while
many of the military officials who were active in Bosnia and Herzegovina in 1992 and 1993 had
previously served in the Croatian army, the majority of them were citizens of Bosnia and
Herzegovina. It highlights the “countless other witnesses” who testified that Bosnian Croats who
volunteered to defend Croatia against the Serb aggression voluntarily returned to Bosnia and
Herzegovina to defend their homeland. *°

56.  The Defence submits that the Prosecution has failed to establish the existence of an
international armed conflict, and accordingly, Dario Kordi} cannot be convicted of crimes under
Article 2 of the Statute.

(i) The ~erkez Defence

57.  The ~erkez Defence submits that two conditions must be met for Article 2 to apply. Firstly,
there must be an international armed conflict, and secondly, the crime must be directed against
persons or property protected under the provisions of the relevant Geneva Conventions.*! In its
submission, the Prosecution has failed to prove that Croatia exercised a degree of control over the
HVO sufficient to internationalise the conflict between the Bosnian Croats and the Bosnian

Muslims. The Defence further submits that the mere presence of Croatian army troops anywhere in

%8 Kordi} Final Brief, Annex E, p. E-6
%9 Kordi} Final Brief, Annex E, p. E-7
*0 Kordi} Final Brief, Annex E, p. E-1
1 ~erkez Final Brief, p. 59.

7.

0.
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the territory of Bosnia and Herzegovina will not internationalise the conflict as between the Bosnian

Croats and the Bosnian Muslims.*?

58. In relation to the second requirement under Article 2, the Defence argues that the
Prosecution has failed to prove that the crime was directed against protected persons or property,
that is, persons or property in the hands of a party to the conflict of which they are not nationals.
Since, it is argued, the Prosecution has failed to show that Croatia exercised such a level of control
over the HVO as to render the military forces of the Bosnian Croats effective agents of the Croatian
State, the Bosnian Muslim civilians and property in the hands of the HVO do not qualify for
protection under the relevant Geneva Conventions.*?

59.  While the Defence does not dispute that there was an armed conflict between the Bosnian
Croats and the Bosnian Muslims in Central Bosnia throughout the time-period covered by the
Indictment, it argues that that conflict cannot be characterised as international for the following
reasons:

1. Any Croatian intervention in Bosnia was directed against the Serbian forces in 1992, not
the Bosnian Muslims in 1993.

2. The control exercised by the Republic of Croatia over the HVO did not rise to the requisite
level so as to internationalise the conflict between the HVO and the Bosnian Muslims.

3. Croatia did not intervene militarily in Central Bosnia, nor did it exercise a level of control
over the HVO forces in that region sufficient to internationalise the conflict between the Bosnian
Croats and the Bosnian Muslims in that region.

4, Characterising the conflict between the Bosnian Croats and the Bosnian Muslims as
international would lead to an unequal application of Article 2 of the Statute.

60. In relation to the level of control required to internationalise an internal armed conflict, the

Defence refers to the legal standard for determining state responsibility set forth by the ICJ in the

4

Nicaragua case,** stating that “if anything, this International Tribunal should require a more

stringent showing in order to find liability in a criminal case.”*°

It further submits that any inquiry
into the international character of the conflict must be narrowly focused on the question whether the
Croatian army was present on the territory at the time and in the place where the crimes are alleged

to have occurred. Similarly, it is argued, the Prosecution must prove that the accused, Mario

42 nerkez Final Brief, p. 60.

3 nerkez Final Brief, p. 60.

4 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Judgement,
I.C.J. Reports (1986).

# ~erkez Final Brief, p. 66.
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~erkez, acted on the direct orders of Croatian officials in order for the conflict to be
internationalised.*®

61. The Defence submits that Croatia intervened militarily in south-west Boshia and
Herzegovina in 1992 in order to defend itself against Serbian attack.*’ It argues that there is no
evidence that Croatia exerted military control over HVO operations in the La{va Valley during the
period covered by the Indictment, and that the Croatian army generals who were sent to organise
the military operations of the HVO were in fact citizens of Bosnia and Herzegovina, returning to
defend their homeland.*® In its submission, there is no evidence whatsoever of the presence of

Croatian army troops in the La{va Valley in the time-period covered by the indictment.*°

62. In relation to the second criterion for the application of Article 2 of the Statute, namely that
the victims must have protected status under any of the four Geneva Conventions of 1949, the
Defence argues that the Bosnian Muslim victims cannot be protected as they were of the same
nationality as their Bosnian Croat captors.®® It further submits that, under the terms of Article 4(2)
of Geneva Convention 1V, “nationals of a co-belligerent State shall not be regarded as protected
persons while the State of which they are nationals has normal diplomatic representation in the
State in whose hands they are.” Therefore, it is argued, since Bosnia and Herzegovina and Croatia
maintained normal diplomatic relations throughout the armed conflict between the Bosnian Croats
and the Bosnian Muslims, the latter are not “protected” by Geneva Convention IV when they find

themselves in the hands of Bosnian Croat captors.>*

63.  The Defence submits that there is ample evidence to demonstrate that Bosnia and
Herzegovina and Croatia were in fact co-belligerents in the conflict against the Serbian forces,
rather than warring parties.®® Neither State declared war against the other, while, according to

Article 2(1) of Geneva Convention 1V, at least one of the parties must recognise a state of war.>*

64.  The Defence submits that conferring protected status on the Bosnian Muslim victims in this
case would lead to an unequal application of Article 2 of the Statute for the reason that while

46 nerkez Final Brief, p. 68.
47 nerkez Final Brief, p. 80.
“8 nerkez Final Brief, p. 80.
49 nerkez Final Brief, p. 74.
50 ~erkez Final Brief, p. 69.
51 nerkez Final Brief, pp. 69-70.
%2 nerkez Final Brief, p. 73.
°3 nerkez Final Brief, p. 78.
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Bosnian Muslim victims would be protected in the hands of their Bosnian Croat captors the

contrary would not hold.>*
2. Discussion

65.  The International Tribunal’s jurisprudence confirms that, arising out of the four Geneva
Conventions of 1949, there are two requirements for the application of Article 2 of the Statute;
first, it must be established that the crimes occurred in the context of an international armed conflict
and, secondly, that the victims of the crimes qualify as “protected persons” under the applicable

provision of the Geneva Conventions.>®

(@ The international character of the armed conflict

66. In the Tadi} case, the Appeals Chamber conducted an extensive review of the applicable law
as to how an internal armed conflict becomes internationalised for the purposes of Article 2 of the
Statute. The Appeals Chamber held:

.. in case of an internal armed conflict breaking out on the territory of a State, it may become

international (or, depending upon the circumstances, be international in character alongside an

internal armed conflict) if (i) another State intervenes in that conflict through its troops, or

alternsagively if (ii) some of the participants in the internal armed conflict act on behalf of that other
State.

67. Before carrying out an examination as to whether any or both of the two criteria set out in
the Tadi} case are satisfied by the evidence in this case, it is necessary to deal with two preliminary

issues which are raised by the arguments advanced by the Defence.

(i) Preliminary issues

a. Croatian troop activity outside the La{va Valley

68.  While Counts 1 and 2 of the Indictment charge Dario Kordi} and Mario “erkez,
respectively, with persecution as a crime against humanity, a charge that relates to the entire area
covered by the HZ H-B, which would take in the southernmost part of Bosnia and Herzegovina,
bordering Croatia, the other counts, including those charging crimes under Article 2 of the Statute,
relate to a more limited number of municipalities, and the evidence that has been adduced in respect

of these counts is almost exclusively related to acts committed in Central Bosnia. The

54 nerkez Final Brief, p. 79.

55 ~elebi}i Trial Judgement, para. 201; Tadi} Appeal Judgement, para. 80; Bla{ki} Trial Judgement, para. 74;
Aleksovski Trial Judgement, para. 117, and Prosecutor v. Zejnil Delali} et al., Case No. 1T-96-21-A, Judgement,
20 February 2001 (“~elebi}i Appeal Judgement”), paras. 8, 26 and 36.

%% Tadi} Appeal Judgement, para. 84.
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municipalities in relation to which evidence has been adduced in support of substantive crimes
charged under Article 2 of the Statute range from Zep~e in the north to Kiseljak in the south, and
from Vare{ in the east to Travnik in the west. These are all municipalities in Central Bosnia, and
the two accused have argued that Croatian troops involvement must be substantiated by evidence of

the presence of Croatian troops in Central Bosnia.

69. The Kordi} Defence interprets the Appeals Chamber decision in the Tadi} case to require an
area-by-area analysis in considering whether an international armed conflict occurred.®” The
particular passages upon which it relies state:

On the basis of the foregoing, we conclude that the conflicts in the former Yugoslavia have both
internal and international aspects . . .

... the conflicts at issue in the former Yugoslavia could have been classified, at varying times and
places, as internal, international, or both®

The ~erkez Defence submits that Article 2 will only apply where the Prosecution has proved “the

presence of the Croatian army on the spot and at the moment of the alleged crimes”.%°

70.  The Chamber understands the passages relied upon from the Appeals Chamber’s Judgement
in the Tadi} case to mean that the determination as to whether the conflict is international or
internal has to be made on a case-by-case basis, that is, each case has to be determined on its own
merits, and accordingly, it would not be permissible to deduce from a decision that an internal
conflict in a particular area in Bosnia was internationalised that another internal conflict in another
area was also internationalised. However, it would be wrong to construe the Appeals Chamber’s
decision as meaning that evidence as to whether a conflict in a particular locality has been
internationalised must necessarily come from activities confined to the specific geographical area
where the crimes were committed, and that evidence of activities outside that area is necessarily

precluded in determining that question.

71.  What is at issue is whether Croatian troops intervened in the conflict between the Bosnian
Croats and Bosnian Muslims, and while that intervention would normally be substantiated by
evidence of the presence of Croatian troops in Central Bosnia, it may also be proved by evidence of
the presence of Croatian troops in areas outside Central Bosnia, if the location of those areas is of
strategic significance to the conflict. Thus, areas bordering Central Bosnia, in which there is
evidence of the presence of Croatian troops, cannot be excluded from the inquiry. To confine the

inquiry narrowly to Central Bosnia, as though it was an isolated entity, would be artificial. The

5" Kordi} Final Brief, Annex E, p. E-4.
%8 Tadi} Jurisdiction Decision, paras. 77 and 78.
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inquiry is not so much as to the presence of Croatian troops in the conflict area, which is
predominantly Central Bosnia, but as to the intervention of Croatia, through its troops, in the

conflict itself, which was not confined to Central Bosnia.

72.  The Chamber also notes the argument advanced by the Prosecution that “when an
international armed conflict exists, the Geneva Conventions, including the grave breach provisions,
apply to all of the territories of the parties engaged in the conflict, that is to all of Croatia and
Bosnia Herzegovina”.®® In this regard, the Prosecution relies upon the Tadi} Jurisdiction Decision
which states that the “provisions of the Conventions apply to the entire territory of the Parties to the
conflict, not just the vicinity of actual hostilities”,%! as well as the ~elebi}i Trial Judgement, which
held that “should the conflict in BiH be international, the relevant norms of international

humanitarian law apply throughout its territory until the general cessation of hostilities”.®?

b. The significance of the overlapping conflicts

73. Both accused also argue that while Croatia sent troops into Bosnia and Herzegovina, these
troops were sent, not in relation to the conflict between the Boshian Croats and the Bosnian
Muslims, but rather, in support of the Bosnian Croats in their conflict with the Serbs.®® In that
event, argue the accused, the question of Croatian involvement internationalising the conflict

between the Bosnian Croats and the Bosnian Muslims does not arise.

74. The evidence clearly shows that initially the Bosnian Croats and the Bosnian Muslims were
united in a struggle against a common enemy, the Serbs. However, as relations between the two
broke down in late 1992 and early 1993, fighting erupted between the Bosnian Muslims and the
Bosnian Croats. The ensuing conflict between the HVO and the ABiH overlapped with the conflict
between the Bosnian Croats and the Bosnian Muslims on the one hand, and the Serbs on the other.

75.  Croatia’s support of the Bosnian Croats was strategically significant in their struggle against
the Bosnian Muslims, in that the relief given to the Bosnian Croats allowed them to deploy more
forces against the Bosnian Muslims. An ECMM®* report dated 3 June 1993 notes this strategic

linkage:

59 nerkez Final Brief, p. 68.

%0 prosecution Final Brief, Annex 7, para. 11.
%1 Tadi} Jurisdiction Decision, para. 68.

62 nelebi}i Trial Judgement, para. 209.

63 nerkez Final Brief, p.64.

%4 European Community Monitoring Mission.
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. . . the trickle of confirmed proof and particular circumstances continue to add weight to the
knowledge that HV military have been and are increasingly involved in the conflict between the
HVO and the BiH, or in holding the line against the Serbs while the relieved HVO forces move
against Moslem targets.®

76. Similarly, a report from the Spanish Battalion of the Rapid Action Forces, dated January
1994, states, in relation to the Mostar area:
the number of HV elements (vehicles and personnel) in the area continues to increase,
especially in Buna and Stolac, which could mean that the HV is assuming charge over the front

with the Serbs from Stolac to Blagaj (they already control it from Stolac to the border with
Montenegro) and thus relieving HVO for operations elsewhere.%®

77. In relation to the armed conflict between the Bosnian Croats and the Bosnian Muslims, the
strategic significance of Croatian support for the Bosnian Croats in their struggle against the Serbs

makes it artificial to draw a distinction between the two overlapping conflicts.

78.  The Chamber is aware that, for the purpose of showing Croatian involvement in the conflict
between the Bosnian Muslims and the Bosnian Croats, there must be evidence of an intervention by
Croatia, through its troops, in that conflict. However, evidence of Croatian support of the Bosnian
Croats in their conflict with the Serbs becomes relevant in determining whether Croatian
intervention was such as to internationalise the conflict between the Bosnian Croats and the

Bosnian Muslims when it has a strategic impact on that conflict.

(i) The two criteria for determining the international character of an armed conflict

79. In light of the conclusions of the Appeals Chamber in the Tadi} case as to how an internal
armed conflict becomes internationalised, the Trial Chamber will examine, firstly the question
whether Croatia intervened in the armed conflict between the Bosnian Muslims and the Bosnian
Croats in Bosnia and Herzegovina through its troops and, secondly whether the HVO acted on

behalf of Croatia.®” The Trial Chamber notes that these criteria are alternative.

a. Whether Croatia intervened in the conflict

i. The Prosecution Evidence

80.  There is a great deal of evidence before the Chamber on this question. There is the oral

evidence of a large number of witnesses, and also a wealth of documentary evidence comprising

%5 Ex. 21012 (emphasis added).

66 Ex. 22452 (emphasis added).

%7 In Aleksovski, the Appeals Chamber held that its decisions are binding upon Trial Chambers. See Aleksovski Appeal
Judgement, para. 113.
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over a hundred exhibits submitted by the Prosecution. This evidence may be divided into four

broad categories:

a Reports of military monitoring bodies;
b. Reports to and from the United Nations;
C. HVO documents;

d. Other reports, including death notices.

The reports of military monitoring bodies

81.  The armed conflict between the Bosnian Croats and the Bosnian Muslims in Bosnia and
Herzegovina was monitored by several military bodies. One of their main tasks was the gathering
of information about the conflict. The Chamber attaches particular importance to the reports
produced by these military monitoring bodies because they were prepared on the basis of

information gathered by disinterested personnel who were trained for that purpose.

82. Major Alistair Rule, a major in the British army who, in October 1992, was stationed in
Bosnia as an officer in the 1% Cheshire regiment, testified that the military information summaries
(“Milinfosums™) generated by the soldiers under his command would be used to keep operational
troops informed as to the general situation in the area;®® for that reason, it was important that the

information contained in the Milinfosums be accurate.®®

83. Lieutenant Colonel Remi Landry of the Canadian army, who worked for the ECMM,
testified that that body’s information was based upon multiple sources which enabled them to

gather a more accurate picture of what was going on.”

William Stutt, an officer in the Canadian
army who worked as an ECMM monitor in Bosnia and Herzegovina testified that one of the reasons
the ECMM were deployed in Central Bosnia was to assess the presence of HV troops on the

ground.”

84.  Several members of military monitoring bodies, such as the ECMM, gave evidence of the
presence of Croatian army troops in Bosnia and Herzegovina.’> While none of these reports relate
to sightings of Croatian army troops in Central Bosnia, the Chamber is satisfied that they all relate
to areas that were sufficiently close to Central Bosnia and that, therefore, they constitute evidence

of Croatian intervention in the conflict through its troops. In this regard, the Chamber recalls its

%8 Major Alistair Rule, T. 5428-9.

%9 Major Alistair Rule, T. 5429.

0T, 15341.

"L William Stutt, T. 15232.

"2 See e.g., Michael Buffini, T. 9312 -3.
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analysis above as to the evidential value of the presence of Croatian troops in areas bordering

Central Bosnia which are of strategic significance to the conflict.

85. Brigadier Alistair Duncan, commanding officer of the Prince of Wales Regiment of the
British army, stationed in Central Bosnia from May to November 1993, whose area of
responsibility covered the Prozor region (Gornji Vakuf, Zenica, Vitez and up to Tuzla), gave
evidence of reports from his soldiers of Croatian soldiers moving along the “Route Triangle”.”
This was the name given to the section of road between Tomislavgrad and Prozor. That route was
the connecting link between Croatia and Central Bosnia and, on the testimony of one witness, was
probably the only route that stayed open and where access could be had to Central Bosnia from
Split in Croatia.”* Andrew Williams, who served as an intelligence officer in the T Cheshire
Regiment of the British army, stationed in Gornji Vakuf from November 1992 to May 1993,
confirmed that the Route Triangle “was one of the few access routes from the border up into Central

Bosnia.”"®

86. Brigadier Duncan testified that he actually saw Croatian soldiers along the Route Triangle
on one occasion. Although in cross-examination he confirmed that the Prozor area is south of the
La{va Valley area, and geographically separate from that area, he maintained that the location of the
Croatian troops in the Route Triangle would have placed the ABiH troops deployed in the Gornji
Vakuf region within range. Michael Buffini, who was deployed as a U.K. liaison officer in the
former Yugoslavia in the first half of 1993, testified that, in February 1993, he personally witnessed
a convoy of between six and eight coaches carrying troops with HV insignia travelling along the

Route Triangle into Prozor.”

87. Major Rule, who served in Bosnia in late 1992 and early 1993, gave evidence that his
subordinates had reported seeing regular troops wearing a Tigers (an HV unit) badge at the
checkpoint on Makljen, a high pass to the south of Gornji Vakuf which was the only route from

f. 77

Prozor into Gornji Vaku Based upon their insignia, and in particular the Tigers badge, the

witness concluded that these were troops from the Croatian army. '8

88.  Andrew Williams testified that, in March 1993, he personally met a group of Croatian

soldiers in Prozor.”® This encounter is reflected in a Milinfosum of the Cheshire regiment dated 22

3 Alistair Duncan, T. 9796.

" Michael Buffini, T. 9311.

S Andrew Williams, T. 6003.
8 Michael Buffini, T. 9313—14.
7 Alistair Rule, T. 5390.

8 Alistair Rule, T. 5392.

S Andrew Williams, T. 6039.
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March 1993, which states that “40 soldiers wearing ‘4 Brigade HV’ badges were sighted in the

town [Prozor] all carrying new 5.56mm Austrian SIG Assault rifles.”®°

89.  Witness AD, a member of the British army who served as an ECMM monitor in Bosnia and
Herzegovina between 1993 and 1995, testified that on one occasion in January 1994, he was
delayed on the Route Triangle by a convoy of the Croatian army, numbering at least 50 vehicles.
The witness estimated that the vehicles were transporting a battalion of between 800 to 1,000
soldiers. The witness observed that the vehicles and soldiers bore the insignia of the Croatian
army®! and that they were travelling in the direction of Prozor.®? The witness also testified that,
during a meeting with General Praljak, a commander in the HVO, he had asked the latter to
comment on the allegations and persistent reports of HV involvement in Bosnia and Herzegovina.
Witness AD testified that, in his response, “General Praljak denied that there were any HV forces
operating in Bosnia-Herzegovina, but did state that individuals like himself, who were from Bosnia-

Herzegovina, had returned, seeing it was their duty to fight for the Croat cause”.?

90. The reports prepared by the various military monitoring organisations vary as to the number
of Croatian soldiers seen; some reports are of a few Croatian soldiers, while others are of large
numbers of Croatian soldiers.®* A small number of the reports explicitly state that their information
came from Bosnian Serb Army (“BSA”) or ABiH sources.?® To these latter reports the Chamber
attaches less weight, because of their potential self-serving character. A significant feature of these
reports from the military monitoring organisations is that they were obviously prepared on the basis

that Croatian army forces were participating in the conflict.®

Reports to and from the United Nations

91. Several reports made to the United Nations and by the United Nations itself in relation to the
conflict deal with the question of the presence of Croatian troops in the territory of Bosnia and

Herzegovina.

92.  The report of the Secretary-General of the United Nations, dated 18 January 1993, notes that
“UNPROFOR had also confirmed that elements of the Croatian army are deployed in certain parts

80 Ex. 7557.1.

81 Witness AD, T. 13048.

82 Witness AD, T. 13050.

83 Witness AD, T. 13026.

8 For example, UNPROFOR reports a considerable number of Croatian army troops (Exs. Z2441.8, Z2441.10, Z2449.1
and Z2456).

8 See e.g., Ex. Z381.2, 2385 and Z2424.

8 See e.g, Ex. Z2437.1 (a Milinfosum dated 21 August 1993, discussing the strategic significance of the presence of
Croatian troops).
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of BiH”®" However, the report also referred to statements made by the Croatian army
representatives that those elements were “present only in those areas from which attacks have been
made on Croatian territory and that they would be removed as soon as they ceased ...”.%8

93. In a letter dated 28 January 1994, to the President of the Security Council, the Permanent
Representative of Bosnia and Herzegovina to the United Nations attached a letter from the Prime
Minister of Bosnia and Herzegovina which concluded that in the area of Mostar, Prozor and Gornji
Vakuf “12 brigades of the regular Croatian army, with manpower estimated at 15,000 to 18,000 is

directly involved in military operations”.®°

94. To that letter the Permanent Representative of Croatia to the United Nations replied that
Croatia did not deny the presence of regular Croatian army troops in the border area in accordance
with an agreement between Bosnia and Herzegovina and the Republic of Croatia, and that these

troops were necessary in order to preserve the territorial integrity and security of Croatia.*°

95. In a letter of 17 February 1994 to he President of the Security Council, the Secretary-
General of the United Nations reported on the withdrawal of some Croatian troops, but stated that
an estimated 5,000 troops remained in Bosnia and Herzegovina, although no Croatian command
post or any full Croatian army brigades had been identified as operating in Bosnia and Herzegovina.
The letter also noted that Croatian troops were removing their insignia and replacing them with
HVO insignia.’® Croatia responded stating that it had complied and that troops had been

withdrawn.%?

96.  The Chamber considers that significant weight has to be attached to reports from the
Secretary-General, by virtue of his position as head of the United Nations. While the reports to and
from the United Nations do not, by themselves, establish the presence of Croatian army troops, they
nonetheless point to such a presence in Bosnia and Herzegovina and in the areas of Mostar, Prozor
and Gornji Vakuf in particular; this evidence, when taken together with other items of evidence, is
relevant in the determination of this issue.

HVO documents

97.  The following HVO documents relate to the involvement of Croatian army troops in the

conflict:

87 Ex. 2375.2, para. 32.
8 Ex. 2375.2, para. 32.
8 Ex. 72455.
%0 Ex. 22460.
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1. An order from the CBOZ to the commanders of the brigades and individual units of the
HVO, dated 12 April 1993, requiring them to submit a list of all officers of the Croatian army

operating in their units.>

2. An order from the headquarters of the Zenica HVO to all HVO units, dated 26 November
1992, requiring HV members in BiH to remove HV insignia “as this creates trouble for the

Republic of Croatia”.%*

3. An order from the 3 HVO battalion to various HVO battalions, dated 9 December 1992,

stating that HV members must wear HVO insignia during their “deployment in our area”.%®

4. An order of 31 March 1993 from Mario ~erkez, commander of the Vite{ka Brigade, to all
battalions, issued pursuant to the order of Colonel Bla{ki}, requiring all members to wear only
HVO insignia on their uniforms.®®

98. The Chamber considers that these items of evidence reflect, not only the presence of
Croatian army soldiers participating in the conflict in Bosnia and Herzegovina between the Bosnian

Croats and the Bosnian Muslims, but also an attempt to conceal that presence.

Other reports, including death notices

99.  There is a letter dated 22 February 1993 from the HVO Brigade in Gornji Vakuf to the
4™ Split Brigade, indicating that Stanko Posavac, a combatant in that brigade, was killed in the
fighting between the ABiH and the HVO in Gornji Vakuf.®’

100. Inthe publication “Oslobodjenje”, there is a report, dated 6 February 1994, about a Croatian
soldier, Ivica Jeger, who had been captured by the ABiH in Bosnia and Herzegovina. Mr. Jeger,
who was a member of the Fifth Home Guard regiment in Osijek, described how he and other
Croatian soldiers were taken, against their will, to fight in Prozor in Bosnia and Herzegovina. He
stated that the salary for the Croatian soldiers was about 200 DEM per month.®® This evidence is
corroborated by the testimony of D emal Merdan, a commander in the ABiH, who stated that on

one occasion between January and April 1993, he set free a group of captured HVO soldiers in

91 Ex. 72468.
92 Ex. 72469.
S Ex. 72414,
% Ex. 72390.
% Ex. 72392.1.
% Ex. z2411.
9 Ex. 22404.1.
%8 Ex. 72463.1.
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Gornji Vakuf, one of whom *“said that he came from Osijek and that he was a member of the

Croatian army”.%°

101. The Zagreb field office of the United Nations Centre for Human Rights received several
reports of Croatian citizens, born in Bosnia and Herzegovina, being mobilised by the Croatian
government to fight there.’®® The Croatian Ministry of Defence, in a letter dated 31 December
1993, stated in response:

In the end | want to say that official stand towards the Republic of Bosnia and Herzegovina is the

same both politically and militarily. The Minister of Defence, Gojko [u{ak, and the Minister of

Foreign Affairs, Mate Grani}, clearly said that Croatia is going to re-examine its attitude towards

B&H if the offensive of Muslim forces to Croat territories in Central Bosnia will continue, if this
would represent a threat to strategic and security interests of the Croatian state *°*

102. While the evidence in this section would not, by itself, prove the presence of Croatian army
troops in Bosnia and Herzegovina, it is evidence which, when taken together with the other

evidence, is relevant in the determination of this issue.

ii. Defence evidence

103. The Kordi} Defence submits that there were no Croatian army troops in Central Bosnia. It
contends that, while individual soldiers who had previously served with the Croatian army in the
Croatian defence against the Serbian attack in 1991 and early 1992 did go on to serve in the HVO,
their assistance in the conflict between the Croats and the Muslims was provided on a voluntary

basis.

104. Major-General Filip Filipovi}, who testified on behalf of the accused, Dario Kordi}, held
several high-ranking positions in the HVO throughout the course of the conflict between the HVO
and the ABiH in Bosnia and Herzegovina. For a short period in mid-1992, he acted as commander
of the HVO forces being organised in Central Bosnia.'%? Thereafter, he served as special
headquarters commander of the CBOZ under the command of Colonel Bla{ki}.**® From June 1993
until March 1994, he acted as deputy commander of the CBOZ.1%* He testified that there were no
individuals or units from the Croatian army fighting in Central Bosnia.'®® He further stated that,

9 Gen. D emal Merdan, T. 12745.

100 Ex . 71348.3 and Z1365.3.

101 Ex. 71350.2.

192 Major-Gen. Filip Filipovi}, T. 16999.
103 T 16999.

1041 17001-2.

195 Major-Gen. Filip Filipovi}, T. 17077.
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although some individuals in Central Bosnia did wear Croatian army insignia, none of them were

actually born and bred in Croatia.°®

105. Brigadier Luka [ekerija worked as chief of staff in the CBOZ between May 1992 and
January 1993. Subsequently, he became chief of staff for the Dr. Ante Star~evi} Brigade in
Uskoplje.!®” The witness, in cross-examination, denied having received instructions from Croatia
and stated that he had, rather, “worked in the interests of Bosnia-Herzegovina alone”.1%® He further
testified that, between January and August 1993, there were no organised units of the Croatian army
deployed in the territory of the CBOZ, although some individuals did fight there on behalf of the
HVO.1%

106. Franjo Naki} served as Chief of Staff of the CBOZ from December 1992 until 1996. At the
time of his appointment on 1 December, his position was subordinate to that of Colonel Bla{ki} and
his deputy commander at that time, Filip Filipovi}.*° He too testified that the Croatian army was
never in Central Bosnia; rather the witness testified that he was aware of seven or eight individuals
of Bosnian Croat origin, who had fought with the Croatian army against the Serbs and had returned,
with their Croatian army uniforms, to fight in Bosnia and Herzegovina.'!! The witness testified that
he was charged with ensuring the removal of the Croatian army insignia, but stated that some of the

officers refused to remove their patches and indicia of rank.*?

107. Rudy Gerritsen, a member of the Dutch army who served with the ECMM in Bosnia and
Herzegovina from June 1993 until January 1994, and whose area of responsibility covered Bugojno,
Gornji Vakuf and Prozor,'*? testified that during his tour of duty, neither he, nor his colleagues saw
Croatian army soldiers in Bosnia and Herzegovina, although he stated that “it appeared to be for us

fairly logical that there would be HV involvement in Bosnia-Herzegovina”.**

lii. Findings

108. Based upon the foregoing, the Trial Chamber makes the following findings:

198 Major-Gen. Filip Filipovi}, T. 17078.

197 Brig. Luka [ekerija, T. 18145—7. (Uskoplje is the Croatian name for Gornji Vakuf.)
198 Brig. Luka [ekerija, T. 18239.

199 Brig. Luka [ekerija, T. 18268-9.

110 Brig. Franjo Naki}, T. 17278.

111 Brig. Franjo Naki}, T. 17328-9.

112 Brig. Franjo Naki}, T. 17328.

113 Rudy Gerritsen, T. 21761 and 21764.

114 Rudy Gerritsen, T. 21798-9.
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Although no Croatian army troops were sighted in Central Bosnia,'*® neighbouring
areas outside Central Bosnia played a strategic role in the conflict between the
Bosnian Croats and the Bosnian Muslims (for example, Gornji Vakuf and Prozor fall
within the Route Triangle, which, on the evidence of Michael Buffini, was the only
operational route between Croatia and Central Bosnia). What is required in relation
to the first criterion for determining the international character of an armed conflict,
is proof of Croatian intervention in the conflict. This proof may come, not only from
evidence of Croatian troops in Central Bosnia, but also from evidence of those
troops in neighbouring areas of strategic importance to the conflict in Central
Bosnia. There were several sightings of Croatian troops in those areas, and the
Chamber infers that some of these troops were being deployed in relation to the

conflict in Central Bosnia between the Bosnian Croats and the Bosnian Muslims.

Moreover, in cases where the Croatian troops in the areas mentioned above were not
deployed in the struggle against the Bosnian Muslims, but to fight the Serbs, that
support had a strategic impact on the conflict between the Bosnian Croats and the
Bosnian Muslims, by enabling the Bosnian Croats to deploy additional forces in
their struggle against the Bosnian Muslims. For that reason, the Chamber concludes
that Croatia’s support of the Bosnian Croats constitutes Croatian intervention in the

struggle between the Bosnian Croats and the Bosnian Muslims.

While volunteer defenders may have accounted for some of the Croatian army troops
seen by the monitors and other bodies, they cannot account for the vast majority of
Croatian army troops seen in the neighbouring areas of strategic significance to the
conflict. The Chamber observes that, even if these persons were not formally part of
the Croatian army, they were Croatian citizens, militarily involved in the struggle
between the Bosnian Croats and the Bosnian Muslims, in which struggle Croatia was
also involved. Moreover, even if it is acknowledged that some of the Croatians
involved in the conflict were volunteers and their presence is discounted, this would
not affect the general finding by the Trial Chamber that there were Croatian troops
involved in the conflict.

For the above reasons, the Chamber finds that the conflict between the Bosnian Croats and

the Bosnian Muslims in Boshia and Herzegovina was internationalised by the intervention of

Croatia in that conflict through its troops.

115 Although Witness A did report having seen troops wearing HV patches in Busova~a in 1992 and in the early part of
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110. Although this finding would, by itself, be sufficient to dispose of the question of the
international status of the conflict, the Chamber will, in the interest of completeness, also consider

whether the second criterion for internationalising an internal conflict has been met.

b. Whether the HVO acted on behalf of Croatia

111. The second test of the international character of an armed conflict was dealt with
extensively in the Tadi} Appeal Judgement. The Appeals Chamber established that an armed
conflict, which is otherwise internal, is internationalised if a foreign state exercises “overall control”
over the military forces of one of the parties to that conflict.}*® It is the Prosecution’s contention

that Croatia exercised such control over the military forces of the Bosnian Croats, the HVO.

112. The examination of this issue, carried out by the Appeals Chamber in the Tadi} case, was
done against the background of the test of effective control, which was used by the Trial Chamber
in the Tadi} case following the decision of the ICJ in the Nicaragua case.'*” The Appeals Chamber,
in effect, rejected effective control as the appropriate test and found that in the particular situation
of the internal conflict it was considering, “overall control” was a sufficient test. Although the
Appeals Chamber did not say so in explicit terms, it is clear that the test of overall control is a lower
standard than that of effective control, and, accordingly, a lower threshold of proof is required for
its establishment. This was confirmed in the Aleksovski case, where the Appeals Chamber stated:

Bearing in mind that the Appeals Chamber in the Tadi} Judgement arrived at this test against the

background of the “effective control” test set out by the decision of the ICJ in Nicaragua, and the

“specific instructions” test used by the Trial Chamber in Tadi}, the Appeals Chamber considers it

appropriate to say that the standard established by the “overall control” test is not as rigorous as
those tests.*®

113. The Chamber observes that the ~erkez Defence appears to proceed on the basis that
effective control is still the applicable test for determining when an internal conflict has been

internationalised.'*°

114. The Appeals Chamber in the Tadi} case found that the control required by international law
over armed forces or militias or paramilitary units for the purposes of internationalising an internal
conflict may be deemed to exist when a State

1993 (T. 398).

118 Tadi} Appeal Judgement, para. 145.

17 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Judgement,
I.C.J. Reports (1986), p.14.

118 Aleksovski Appeal Judgement, para. 145. See also “elebi}i Appeal Judgement, para. 42.

119 nerkez Final Brief, pp. 64—66.
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has a role in organising, coordinating or planning the military actions of the military group, in
addition to financing, training and equipping or providing operational support to that group. Acts
performed by the group or members thereof may be regarded as acts of de facto State organs
regardless of any specific instruction by the controlling State concerning the commission of each
of those acts.*?

115.  The Chamber will examine the evidence to see whether the criteria set by the Tadi} Appeal
Judgment are satisfied. Essentially, there are two parts to the test:

a) The provision of financial and training assistance, military equipment and operational
support;

b) Participation in the organisation, coordination or planning of military operations.

i. Croatia’s provision of assistance to the HVO

116. Several witnesses gave evidence of Croatia’s logistical support to the HVO. Lieutenant
Colonel Remi Landry, testified that he himself identified Croatian logistical units in the area of
Prozor,'?! and that it was the ECMM’s assessment that Croatia was providing substantial logistical
support to the HVO.'?? Ismet [ahinovi} and Witness AS also gave evidence of the provision by

Croatia to the HVO of training*?® and uniforms, vehicles and other supplies.***

117. In addition, the Prosecution adduced 40 exhibits as evidence of what it termed “logistical
support given by Croatia to the HVO”. From that number, the Chamber will examine those it

considers to be most significant.

118. Several exhibits referred to Croatia’s provision of military equipment to the HVO. In
particular, one exhibit purports to be a chart detailing shipments of military equipment from Croatia
to the HVO and the ABiH.'*> There is a recommendation from the Vitez Military District Office
for an individual, who had worked for the HVO in Vitez from March 1992 until 16 April 1993, to
receive rank in the Croatian army; this individual’s duties, while a member of the HVO, included
procuring “vast quantities of military material for the defence of Central Bosnia through
representatives of the Republic of Croatia authorities...”.**®  Another exhibit notes that the
individual being recommended for rank in the Croatian army “participated in the implementation of

120 Tadi} Appeal Judgement, para. 137.
121 col. Landry, T. 15313.

122 0ol Landry, T. 15314.

123 |smet [ahinovi}, T. 1037.

124 \witness AS, T. 16349.

125 py. 72497.2.

126 py, 72487.
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logistics communications of the Ministry of Defence of the Republic of Croatia for purposes of HV
logistical support to Kiseljak HVO units” from April 1992 until early 1993.%

119. Of those exhibits which provide evidence of Croatia’s logistical support to the HVO, the
Chamber finds the following particularly persuasive: a receipt for military hardware provided by the

2;128

Croatian Army Logistics Corps to the municipal headquarters in Vare{, dated 30 July 199 a

certificate from a military post in Split, dated 11 September 1992, confirming that the unit has

delivered artillery to the HVO in Bugojno;**°

an order from Colonel Bla{ki} to all commanders of
municipal headquarters of the HZ H-B, dated 19 September 1992, setting forth instructions for the

passage of military equipment from Croatia to Central Bosnia.**°

120. A series of orders issued by the Ministry of Defence of the Republic of Croatia, between
21 October and 16 December 1992, call for the provision of military supplies to the HVO for the

defence of Bugojno.**!

121. Several of the exhibits provide evidence of training assistance from Croatia to the HVO.
These include*? an order from Colonel Blafki}, as commander of the CBOZ to the HVO Vitez
unit, dated 24 July 1992, for the training of HVO reconnaissance units in the Republic of Croatia;*3
an order from the HDZ in Mostar to several HVO brigades, dated 25 June 1993, that certain soldiers

be sent to Zagreb to attend a course for company commanders.3*

122. A number of the exhibits demonstrate cooperation between Croatia and the HVO in relation

to the care of the wounded and sick.'%°

123. In the Kordi} Defence’s submission, Croatia provided logistical support to both the HVO
and the ABiH in their struggle against a common enemy, the Serbs.**® Witness CW1 testified that

127 Ex. 72490.

128 Ey 72374.1.

129 py 72376.1.

180 Ex. 72377.

181 Ex. 72383.1, 22388.1, 2389, Z2391 and Z2395.

132 see also Ex. Z2386: a notice from the CBOZ to municipal HVO headquarters, dated 11 November 1992, of a
training course for staff of the intelligence organs of the battalions and brigades, to be instructed by personnel from the
Zagreb Intelligence Administration.

183 Ex. 72374,

134 Ex. 72429.

135 See e.g., Ex. Z2441.7 (Report of the Section for the Wounded, Split, dated 19 November 1993, stating that certain
wounded from Central Bosnia received treatment and supplies in Zagreb); Ex. Z2481.1 (memorandum from HVO
command to the commander of the Vite{ka Brigade, dated 24 May 1994, referring to the coordination between the
Vitez Brigade and Split in terms of assisting the wounded).

136 Kordi} Final Brief, Annex E, p. E-7.
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the Republic of Croatia assisted the HVO and the ABIH equally and that the ABiH maintained
logistic bases in Rijeka, Zagreb, Split and Slavonski Brod.*®’

ii. Croatia’s participation in the organisation etc. of military operations

124. The Prosecution submitted approximately 143 exhibits under the heading “Croatia Direct
and Indirect Control of HVO”, the majority of which, in the Chamber’s opinion, are of little
probative value in the determination of the question of Croatia’s “overall control” of the HVO.**®
There are, however, a number of exhibits which indicate Croatia’s territorial ambitions in Bosnia
and Herzegovina and which also point to their leadership role in the conflict between the HVO and

the ABIiH in Bosnia and Herzegovina.

125.  General Bobetko was placed in command of all units of the Croatian army on the southern
front of Croatia, which borders Bosnia and Herzegovina, by order of President Tudman on 10 April
1992.1%° While in that post, he appointed officers to the defence command of Tomislavgrad “in
order to achieve effective, operational and secure command in the units of the HVO of the Croatian
Community of Herceg-Bosna”.**® He also established forward command posts, first in Grude in
Bosnia and Herzegovina, located on the border with Croatia, with General Petkovi} as
commander,'*! and thereafter in Gornji Vakuf, a neighbouring municipality to the south, in Central
Bosnia.!*? He appointed @arko Tole as commander in Gornji Vakuf with “all the authorities of co-
ordinating and commanding forces in the Central Bosnia region (Busova~a, Vitez, Novi Travnik,

Travnik, Bugojno, Gornji Vakuf, Prozor, Tomislavgrad, Posu{je)”.**3

126. The Chamber is satisfied that General Bobetko’s activities are an illustration of the
supervisory role exercised by Croatia over the HVO during the conflict between the Bosnian
Muslims and the Bosnian Croats. Although the evidence relating to General Bobetko covers a
period prior to the outbreak of the armed conflict between the Boshian Croats and the Bosnian
Muslims in Bosnia and Herzegovina, the Chamber is satisfied that General Bobetko’s influence and
leadership continued throughout that conflict. It would be artificial to draw a line of demarcation
on temporal grounds for the purpose of determining the issues raised by this question. The
Chamber observes that the Trial Chamber in the Bla{ki} case, which covers roughly the same

137 Witness CW1, T. 26896.

138 The Prosecution submitted two binders of exhibits relating to the international armed conflict, of which this material
forms a part.

139 Ex, 72358.1.

140 Ex. 72360.6.

141 Ex. 72360.3.

142 Ex. 72360.18.

143 Ex. 22360.18.

x

35
Cace Nlin I1T-0R-14/2-T 2R Erhriiarv 2001



geographical area and time-period as this case, attached significant weight to General Bobetko’s

role in its consideration of this question.**

127. Witness CW1, a high-ranking officer in the HVO from April 1992 to April 1994, testified
that, while in his former position, part of his salary was paid by the Croatian government, and the

remainder (approximately 40-50 per cent) was paid by the authorities of the Bosnian Croats.*®

128. The Kordi} Defence contends that the relevant inquiry, in relation to the “overall control”
criterion, is whether the Prosecution has proved that Croatia exercised overall control over the HVO
in Central Bosnia, in particular. Therefore, evidence of overall control relating to areas in Bosnia

and Herzegovina other than Central Bosnia, it is argued, is not relevant.14®

129. The Chamber has previously addressed the Defence argument that any inquiry into the
character of an internal armed conflict must be narrowly confined in geographical terms to the area
of the hostilities. The Chamber observes that the geographical element is less critical for the
purposes of establishing “overall control” than it is in relation to the criterion for internationalising
an armed conflict through a foreign State’s intervention through its troops. What the Prosecution
must establish is that Croatia exercised control over the HVO in relation to the conflict between the

Bosnian Croats and the Bosnian Muslims.

130. The ~erkez Defence also contends that the Prosecution must prove “that the Defendant, as a
commanding officer, acted on orders of the Army or of superior Croatian officials.”**" The short
answer to this argument is that one of the features of the “overall control” test, as enumerated by the
Appeals Chamber in Tadi}, is that the act of a member of a military group may be regarded as the
act of a controlling State, regardless of any specific instructions by that State regarding the

commission of such act. 14

131.  Witness CW1 acknowledged a close link between the Croatian army and the HVO in their
common struggle against Serbian aggression. He testified that “it was quite logical for us to be
linked together and it was also logical for the commander of the southern front, General Bobetko, to
send his people there to monitor the situation and to act as coordinators, because if the front line at

Livno collapsed, the whole of southern Croatia would have been lost.”*4°

144 Bla{ki} Trial Judgement, para. 112.

145 7 26681-83.

148 Kordi} Final Brief, Annex E, p. E-6.

147 nerkez Final Brief, p.68.

148 See previous discussion in this Judgement.
149 witness CW1, T. 26689.
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132.  In response to a question from the Prosecution, Witness CW1 testified that the individuals
appointed by General Bobetko to “achieve effective operation and secure command in the HVO
units of the Croatian Community of Herceg-Bosna”,**® were all citizens of Bosnia and Herzegovina

who had joined the Croatian army in 1991 and were returning to defend their homeland.*>*

133. President Tujman, who had been elected as President of Croatia in 1991 on a nationalist
platform, had long harboured hopes to expand the borders of the modern State of Croatia into the
Republic of Bosnia and Herzegovina to encompass those areas with a majority Bosnian Croat
population. By declaring Croatia as a State for the Croatian people, he encouraged loyalty from
Croats living outside the territorial boundaries of the Croatian State, including the 800,000 Croats
living in neighbouring Bosnia and Herzegovina; to this end, ethnic Croats residing abroad were
given the right to vote in national elections.®

134. President Tu]man’s formal recognition of the sovereign independence of Bosnia and

Herzegovina, an act upon which the Defence places much emphasis,**3

is offset by the many
expressions of his territorial ambitions in Bosnia. Dr. Allcock, an expert witness called by the
Prosecution, observes that in the publication Nationalism in Contemporary Europe®®* Tu|man
“insists that Bosnia and Herzegovina ‘should have been made a part of the Croatian federal unit’,
since together they ‘comprise an indivisible geographic and economic entity’.” Consequently, Dr.
Allcock argues, Tu]man is convinced of the artificiality of Bosnian statehood.** Dr. Allcock states
that while these views of Tu|man’s were published in 1981 “there is no indication that he has

modified his ideas subsequently”.1°®

135.  Multiple references to the “natural borders” of Croatia can be found in Tu]man’s speeches
and, indeed, the HDZ’s Program insists on the “territorial entirety of the Croatian nation in its
historical and natural borders”.*®" The significance of this phrase in Tu|man’s parlance was
revealed by a witness who testified in the Bla{ki} case that in Nationalism in Contemporary
Europe, Tu|lman develops the notion that the boundaries of the Croatian banovina, defined by

agreement in 1939, most accurately reflected these “natural borders”. The banovina incorporated

10 Ex. 72360.6.

5L witness CW1, T. 26690-91.

152 Ex. 71668, p. 67-68.

153 Kordi} Final Brief, Annex E, p. E-7.

154 Franjo Tudman, Nationalism in Contemporary Europe. Ex. Z2352.1.

15 Ex. 71668, p.67 (referencing Franjo Tu|man, Nationalism in Contemporary Europe, p. 113).
156 Ex. 71668, p.67.

157 Ex. 71668, p. 67 (citing the Program of the HDZ, p.3).
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the whole of western Herzegovina and Mostar, as well as Bosnian districts where Croats had a clear

majority**® in Croatia.

136. The view that President Tu|man harboured territorial ambitions in respect of Bosnhia and
Herzegovina, despite his official position to the contrary, is strengthened by reports of discussions
held between Tu]lman and Milof{evi}, against the backdrop of the break-up of the Yugoslav
federation in 1991. The two leaders are reported to have met and considered a partition of Bosnia
in which Milo{evi} would have gained control over eastern Herzegovina, while the western part of
the country, home to the majority of the Bosnian Croat population, would have become part of

Croatia.

137.  President Tu]man himself acknowledged to Mr. Ashdown, a U.K. politician, in 1991 that he
and Milo{evi} shared an understanding as to how the territory of Bosnia and Herzegovina would be
divided between them, although he denied the existence of a formal agreement at that time. In the
Bla{ki} case, Mr. Ashdown testified that, at his request, President Tujman had drawn a map of
Bosnia and Herzegovina on a dinner menu showing the proposed line of partition. A copy of this
sketch, as annotated by Mr. Ashdown, has been admitted in this case. :*°

138. Dr. Allcock argues that President Tu|man’s interest in western Herzegovina and Central
Bosnia most likely extended beyond a sense of common national identity and shared history, to
reflect strategic economic interests.’®® He observes that Croatia’s topography and lack of natural
resources means that it is dependent on Bosnia and Herzegovina, both for its energy supply and as a
territorial link between north and south Croatia. Tu]man himself had clearly reflected upon this, as
evidenced by the following statements from his publication, Nationalism in Contemporary Europe:
. Bosnia and Hercegovina were historically linked with Croatia and together comprise an
indivisible geographic and economic entity. Bosnia and Hercegovina occupy the central part of
this whole, separating southern (Dalmatian) from northern (Pannonian) Croatia. The creation of a

separate Bosnia and Hercegovina makes the territorial and geographic position of Croatia
extremely unnatural in the economic sense. . .*¢

139.  Ties between President Tu|man, as head of the HDZ in Croatia, and the leadership of the
HZ H-B and the HDZ H-B, were strong throughout the conflict. Stjepan Kljui}, the first leader of
the HDZ BiH, testified that he was forcibly removed from that position and replaced by Mate
Boban in October 1992 who benefited from Tu|man’s support.t®> Mr. Kljui} testified that Mate

158 According to Tu|man, these included the districts of Bugojno, Fojnica, Travnik, Derventa, Grada~ac and Br~ko.
159
Ex. Z2486.
160 Ey. 71668, pp. 50-51.
161 Ex. 72352.1, p. 113 (emphasis added).
162 stjepan Kljui}, T. 5333, 5338.
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Boban’s policies, in contradistinction to his own, were “what many people in Zagreb wanted to

hear”. 163

140. The Chamber also notes in this context, the gradual “Croatianisation” of the HZ H-B, as
evidenced by the flying of the Croatian flag over buildings of public authorities,*®* widespread use

of the Croatian currency,®

and Tu]man’s representation of the Bosnian Croats in many
international forums. Tu]man’s close links to the Bosnian Croat leadership were even recognised
by the Security Council, which, in its resolution dated 10 May 1993 called upon the Republic of
Croatia “to exert all its influence on the Bosnian Croat leadership and paramilitary units with a view

to ceasing immediately their attacks particularly in the area of Mostar, Jablanica and DreZnica”.

141.  General Sir Martin Garrod, former British Marine, served in Bosnia during the time-period
of the Indictment, initially as head of the co-ordinating centre in Mostar, from June through
September 1993, then he took over as head of the Regional Centre of the ECMM in Zenica until
April 1994, when he was appointed chief of staff of the European Community administration in
Mostar.'®” He testified that ‘{flhe Croats carried Croatian passports, they voted in Croatian
elections, and they sang the Croatian national anthem. So, in other words, as far as they were
concerned, President Tulman was their President”.’®® He also observed that a number of
Herzegovinian Croats held positions in the Croatian government, most notably the Defence

minister, Gojko [u{ak.®°

142.  The Trial Chamber finds that President Tu|man harboured territorial ambitions in respect of
Bosnia and Herzegovina, and that was part of his dream of a Greater Croatia, including Western

Herzegovina and Central Bosnia.

143. Against that background, the prosecution case, that Croatia intervened in the conflict to
support the Bosnian Croats and provided logistical support and provided leadership in the planning,
coordination and organisation of the HVO, becomes more credible. The significance of the
evidence of Croatia’s territorial ambitions in Bosnia and Herzegovina has been explained by the
Appeals Chamber in this way:

Where the controlling State in question is an adjacent State with territorial ambitions on the State
where the conflict is taking place, and the controlling State is attempting to achieve its territorial

163 Stjepan Kljui}, T. 5314-5.
164 Witness E, T. 2476—7; Edib Zlotrg, T. 1599.
185 Edib Zlotrg, T. 1643; Witness D, T. 1982; Muhamed Mujezinovi}, T. 2172; Ex. Z2366.
166
Ex. Z2419.
157 Gen. Sir Martin Garrod, T. 13490—1 and T. 13548.
168 Gen. Sir Martin Garrod, T. 13492.
189 Gen. Sir Martin Garrod, T. 13492.
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enlargement through the armed forces which it controls, it may be easier to establish the
threshold "

144. The “threshold” to which the Appeals Chamber is referring in the above-mentioned
quotation, is the level of control that a foreign State must exercise over armed forces engaged in an
internal conflict in another State in order to internationalise that conflict.

145. Based upon the foregoing, the Chamber is satisfied that Croatia exercised overall control
over the HVO through its provision to the HVO of financial and training assistance, military
equipment and operational support, and by its participation in the organisation, coordination and
planning of military operations of the HVO. The Chamber therefore finds that, on that basis, the
conflict between the HVO and the ABiH was rendered international.

146. The Chamber concludes that the evidence in this case satisfies each of the alternative criteria
set forth in the Tadi} Appeal Judgement for internationalising an internal conflict, and is fortified in
this conclusion by a similar finding made by the Trial Chamber in the Bla{ki} case, which covered

essentially the same time-period and geographical area as this case."*

(b) Whether the Bosnian Muslims were “protected” persons

147.  Article 4 of Geneva Convention 1V defines protected persons as:

those who, at a given moment and in any manner whatsoever, find themselves, in case of a conflict
or occupation, in the hands of a Party to the Conflict or Occupying Power of which they are not
nationals.

148. The question of protected persons was extensively considered by the Appeals Chamber in
the Tadi} Appeal Judgement, which was followed by the Appeals Chamber in the Aleksovski and

~elebi}i cases. Those decisions are binding on this Chamber.

149.  As to the contention, raised by both the accused persons, that, since the Bosnian Muslims
victims were of the same nationality as their Bosnian Croat captors, the requirement under Article 4
of Geneva Convention IV is not met, the Appeals Chamber’s judgements in Tadi}, Aleksovski and

~elebi}i provide two responses.*’?

150. In the first place, the Aleksovski Appeal Judgement, following the reasoning in Tadi},
concludes that the finding that the conflict was international by reason of Croatia’s participation

necessarily means that the Bosnian Muslim victims were in the hands of a party to the conflict,

170 Tadi} Appeal Judgement, para. 140.

171 Blafki} Trial Judgement, paras, 94 and 123.

172 Tadi} Appeal Judgement, paras. 163-169; Aleksovski Appeal Judgement, paras. 150-152; Celebi}i Appeal
Judgement, paras. 56-84.
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namely Croatia, of which they were not nationals. Therefore, Article 4 of Geneva Convention 1V is
applicable.

151. By parity of reasoning, the Trial Chamber’s finding that the conflict in this case was
internationalised means that the Bosnian Muslim victims were in the hands of a party to the
conflict, namely Croatia, of which they were not nationals. The Bosnian Muslim victims are,
therefore, protected persons under Article 4 of Geneva Convention V.

152.  Secondly, on the basis of a teleological interpretation of Article 4 of Geneva Convention IV,
the Appeals Chamber in Tadi} concluded that “allegiance to a Party to the conflict and,
correspondingly, control by this Party over persons in a given territory, may be regarded as the

7 173

crucial test. In such a case, nationality is not as crucial as allegiance to a party. In accordance

with this interpretation, which the Appeals Chamber in Aleksovski found to be “particularly
apposite in the context of present day inter-ethnic conflicts”,}’* the Bosnian Muslim victims are
protected persons since they owe no allegiance to the Bosnian Croats under whose effective control
they were. This interpretation accords with the general purpose of Geneva Convention IV, which is

to provide protection for civilians in an armed conflict.

153. If Tadi} might have been equivocal as to the application of the allegiance test in determining
the status of protected persons under Article 4 of Geneva Convention 1V, the Appeals Chamber in
elebi}i put this matter beyond doubt. In the first place, the Chamber stressed that the meaning to
be given to nationality under Article 4 must be determined on the basis of international, not
national, law. Then, emphasising the need for a purposive construction of Article 4, the Appeals
Chamber held, first, that:

[d]epriving victims, who arguably are of the same nationality under domestic law as their captors,
of the protection of the Geneva Conventions solely based on that national law would not be
consistent with the object and purpose of the Conventions. Their very object could indeed be
defeated if undue emphasis were placed on formal legal bonds, which could also be altered by
governments to shield their nationals from prosecution based on the grave breaches provisions of
the Geneva Conventions.*’®

and

The nationality of the victims for the purpose of the application of Geneva Convention 1V should
not be determined on the basis of formal national characterisations, but rather upon an analysis of

173 Tadi} Appeal Judgement, para. 166.

174 Aleksovski Appeal Judgement, para. 152.

175 nelebi}i Appeal Judgement, para. 81. The Appeals Chamber also referred to a concession made at the hearing by
the Appellants that “in the former Yugoslavia ‘nationality’, in everyday conversation, refers to ethnicity. “elebi}i
Appeal Judgement, para. 80.
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the substantial relations, taking into consideration the different ethnicity of the victims and the
perpetrators, and their bonds with the foreign intervening State.!’®

154.  Applying the decisions of the Appeals Chamber in the Tadi}, Aleksovski and “elebi}i cases
to the present case, the Chamber finds that the Bosnian Muslim victims were in the hands of a party
to the conflict, namely the Bosnian Croats, to whom they owed no allegiance.

155.  The Chamber will now deal with two specific arguments raised by the Defence.

156. The Defence for both accused have argued that, by reason of Article 4(2) of Geneva
Convention IV, the Bosnian Muslims are not protected persons for the reason that Croatia and
Bosnia and Herzegovina were co-belligerents in a conflict with the Serbs. Article 4(2) provides:

... nationals of a co-belligerent State, shall not be regarded as protected persons while the State of

which they are nationals has normal diplomatic representation in the State in whose hands they
are.

157. The Chamber dismisses this argument for the reason that the Indictment in this case is
concerned, not with a conflict between Bosnia and Herzegovina and Croatia on the one hand, and
the Serbs on the other, but with a conflict between the Bosnian Croats and the Bosnian Muslims in
Bosnia and Herzegovina; in respect of that conflict, Bosnia and Herzegovina and Croatia were

plainly not co-belligerents.

158. The Defence for both accused persons have argued that the finding that the Bosnian
Muslims were protected persons because they were in the hands of a party to the conflict, namely
Croatia, of which they were not nationals, gives rise to unequal treatment, in that Bosnian Croat
victims would not, on the basis of that finding, qualify as protected persons, since there would be no
corresponding foreign State as a captor. The Trial Chamber observes that under the “allegiance
test” no question of unequal treatment would arise, since, in the same way that the Bosnian
Muslims owe no allegiance to the Bosnian Croats, the Bosnian Croats would owe no allegiance to

the Bosnian Muslims.

159. The Trial Chamber, therefore, concludes that the requirement in Article 4 of Geneva

Convention IV, that the victims be protected persons, has been met.

160. Based upon its findings that the armed conflict between the Bosnian Croats and the Bosnian
Muslims was internationalised for the reasons given, and that the Bosnian Muslims qualify as
protected persons under Geneva Convention IV, the Trial Chamber holds that Article 2 is applicable

in the circumstances of this case.

176 nelebi}i Appeal Judgement, para. 84.
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C. Article 3 of the Statute

161. Both Dario Kordi} and Mario "erkez are charged with offences under Article 3 of the

Statute. Article 3 of the Statute, entitled “Violations of the laws or customs of war”, provides:

The International Tribunal shall have the power to prosecute persons violating the laws or customs
of war. Such violations shall include, but not be limited to:

(a) employment of poisonous weapons or other weapons calculated to cause unnecessary
suffering;

(b) wanton destruction of cities, towns or villages, or devastation not justified by military
necessity;

(c) attack, or bombardment, by whatever means, of undefended towns, villages, dwellings, or
buildings;

(d) seizure of, destruction or wilful damage done to institutions dedicated to religion, charity and
education, the arts and sciences, historic monuments and works of art and science;

(e) plunder of public or private property.

1. Whether Article 3 Covers Internal Armed Conflicts

162. The Kordi} Defence submits that Article 3 does not apply to acts committed in internal
conflicts. According to its contention, unlike Article 5, which expressly states that it covers armed
conflicts “whether international or internal in character,” Article 3 is silent as to whether it applies

to internal armed conflicts. The Defence interprets this silence as limiting Article 3 to internal

177

armed conflicts. In particular, the Defence would exclude the prohibition of “devastation not

justified by military necessity” from internal armed conflicts. According to the Defence, this

prohibition codifies the 1907 Hague Convention (1V),'"

179

which does not apply to internal armed

conflicts.

163. The International Tribunal case-law is well-settled in this area, following the Appeals
Chamber’s finding that

under Article 3, the International Tribunal has jurisdiction over the acts alleged in the indictment,
regardless of whether they occurred within an internal or an international armed conflict.®

It is not for this Trial Chamber to dissent from that finding, according to the established doctrine of

precedent in the practice of the International Tribunal.!8!

Y7 Kordic Pre-trial Brief, Vol. 11, para. 64.

178 The 1907 Hague Convention (1V) Respecting the Laws and Customs of War on Land (“Hague Convention 1V/").

179 Kordic Pre-trial Brief, Vol. 11, para. 79.

180 see Tadi} Jurisdiction Decision, para. 137. See also, Prosecutor v. Anto FurundZija, Case No. IT-95-17/1-T,
Judgement, 10 December 1998 (“Furundija Trial Judgement™), para. 132, and Blaskic Trial Judgement, para. 161.
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164. Furthermore, as this Chamber has found, above, in the relevant period of time and region
covered by the Indictment, there existed an international armed conflict involving the HV, the HVO
- being agents of the Republic of Croatia - and the ABiH. The legal issue of an internal conflict

does not therefore arise in this context.

2. Whether Common Article 3 of the Geneva Conventions, Additional Protocols | and Il, were

Customary Law

165. The Kordi} Defence argues that Common Article 3 of the Geneva Conventions, as well as
Additional Protocols I and Il were not unquestionably part of customary international law at the
time when the crimes charged in the Indictment were allegedly committed. It points to the example
of Articles 51(2) and 52(1) of Additional Protocol I. Although the Trial Chamber has found these

provisions to be part of customary international law,®?

the Defence argues that the failure of the
1994 Draft Statute for the International Criminal Court to include them illustrates that the Protocol

was not part of customary international law in 1994183

166. The Defence further maintains that whether or not Common Article 3 and Additional
Protocols | and Il were customary international law in 1992 and 1993, they did not provide for
individual criminal responsibility at that time, and do not do so now. According to the Defence,
breaches other than grave breaches do not entail individual criminal responsibility. Rather, the
contracting parties of the Geneva Conventions agreed to “suppress” violations under national law

only.18

167. The Trial Chamber notes that the issue of whether Common Article 3 of the Geneva
Conventions, as well as Additional Protocols | and I, reflected customary law at the time when the
offences charged in the Indictment were allegedly committed, is of limited scope in this case, given
that the Indictment is concerned with activities which unfolded in the course of an international
armed conflict. The question is whether Additional Protocol | reflected international law at the
relevant time. However, even that question does not pose any obstacle for the application of Article
3 of the Statute in this case. For Article 3, in the view of the Appeals Chamber,

confers on the International Tribunal jurisdiction over any serious offence against international
humanitarian law not covered by Article 2, 4 or 5. Article 3 is a fundamental provision laying

181 Aleksovski Appeal Judgement, para. 113.

182 Decision on the Joint Defence Motion to Dismiss the Amended Indictment for Lack of Jurisdiction Based on the
Limited Jurisdictional Reach of Articles 2 and 3, 2 March 1999 (“Decision on Jurisdiction”), para. 31.

183 Kordi} Pre-trial Brief, Vol. 11, para. 68.

184 Kordi} Pre-trial Brief, Vol. I, paras. 70-71.
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down that any “serious violation of international humanitarian law” must be prosecuted by the
International Tribunal *8°

Article 3 covers violations which are not only custom-based, but also treaty-based. It is settled that
the International Tribunal also has jurisdiction over violations which are prohibited by international
treaties.’®® The former Socialist Federal Republic of Yugoslavia ratified Additional Protocol I in
1979. The RBIiH deposited its Declaration of Succession on 31 December 1992 to succeed to the
Geneva Conventions and the Additional Protocols. Croatia did likewise on 11 May 1992.
According to international practice, these two States became parties to the Conventions and the
Additional Protocols from their respective dates of independence: 8 October 1991 for Croatia and
6 March 1992 for RBiH.*®" As Additional Protocol | has since 1979 been applicable to the territory
of the two States, whether it reflected customary law at the relevant time in this case is beside the

point, 188

168. As to the argument that Additional Protocol | does not entail individual criminal
responsibility, the Trial Chamber recalls a statement in the Tadi} Jurisdiction Decision:
Faced with similar claims with respect to the various agreements and conventions that formed the

basis of its jurisdiction, the International Military Tribunal at Nuremberg concluded that a finding
of individual criminal responsibility is not barred by the absence of treaty provisions on

punishment of breaches. ... because, as the Nuremberg Tribunal concluded ‘{cJrimes against
international law are committed by men, not by abstract entities, and only by punishing individuals
who commit such crimes can the provisions of international law be enforced.”*#°

The Appeals Chamber in that case had no difficulty in finding that customary law “imposes
criminal liability for serious violations of Common Article 3” of the Geneva Conventions,'®® an
article that contains no reference to individual responsibility. This finding was reaffirmed by the

Appeals Chamber in “elebi}i.*®!

169. By analogy, violations of Additional Protocol I incur individual criminal liability in the

same way that violations of Common Article 3 give rise to individual criminal liability.

185 Tadi} Jurisdiction Decision, para. 91 (emphasis in the original).

186 Tadi} Jurisdiction Decision, para. 143.

187 see the Notifications of the Swiss Federal Council, which is the depositary of the Conventions and Protocols,
regarding the Declarations of Succession, issued on 7 July 1992 (Croatia) and 17 February 1993 (RBiH), respectively.
188 The Defence submits that Additional Protocol I did not reflect customary law at the relevant time because some
provisions were not adopted by the International Law Commission in its Draft Statute for the International Criminal
Court of 1994. However, the Trial Chamber is not persuaded by this argument and reiterates its conclusion contained in
the earlier Decision on Jurisdiction.

189 Tadi} Jurisdiction Decision, para. 128. The quotation is from the Judgement of the IMT, The Trial of Major War
Criminals: Proceedings of the International Military Tribunal sitting at Nuremberg, Germany, Part 22, 1950, p. 447.
190 Tadi} Jurisdiction Decision, para. 134.

191 ~elebi}i Appeal Judgement, paras. 153-173.
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D. Article 5 of the Statute

170. Article 5 of the Statute proscribes specified crimes such as murder, deportation, torture, rape
and persecution on political, racial and religious grounds “directed against any civilian population”
when committed in an armed conflict. Of relevance to the present Judgement are the offences of
persecutions, murder, imprisonment, and inhumane acts with which the accused are charged as
crimes against humanity.*® Article 5 of the Statute, entitled “Crimes against humanity”, reads:

The International Tribunal shall have the power to prosecute persons responsible for the following
crimes when committed in armed conflict, whether international or internal in character, and
directed against any civilian population:

@) murder;

(b) extermination;

(c) enslavement;

(d) deportation;

(e) imprisonment;
® torture;
(9)  rape;

(h) persecutions on political, racial and religious grounds;
0] other inhumane acts.

171. The Trial Chamber will first consider the common elements required for the application of
Article 5 of the Statute before turning to an analysis of the elements of the relevant offences. The
majority of the elements that need to be established in order for a crime against humanity to be
proved have been the subject of the jurisprudence of this International Tribunal, and also that of the
International Criminal Tribunal for Rwanda (“ICTR”), to which the Trial Chamber will refer.
Certain elements have also been elucidated by the Appeals Chamber, which findings bind Trial

Chambers.

192 Counts 7 and 14 charge Dario Kordi} and Mario ~erkez, respectively, with murder as a crime against humanity. The
accused are also charged with wilful killing as a grave breach under Article 2 of the Statute, and murder as a violation
of the laws or customs of war under Article 3, for the same acts by Counts 8 and 9, and 15 and 16, respectively. Counts
21 and 29 charge Dario Kordi} and Mario ~erkez, respectively, with imprisonment as a crime against humanity. The
accused are also charged with unlawful confinement of civilians as a grave breach under Article 2 for the same acts in
Counts 22 and 30. Counts 10 and 17 charge Dario Kordi} and Mario “erkez, respectively, with inhumane acts as a
crime against humanity. The same acts are also charged as wilfully causing great suffering or serious injury to body
and health as a grave breach (Counts 11 and 18), inhuman treatment as a grave breach (Counts 12 and 19), and violence
to life and persons as a violation of the laws or customs of war (Counts 13 and 20).
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1. Widespread or systematic attack against any civilian population

(@) Arguments of the parties

172. The Prosecution submits that the civilian population does not lose its civilian character as a
result of the presence of armed forces, and includes all persons no longer taking part in

hostilities. 1%

173. The Defence contends that an attack is “directed against any civilian population” only if the
objective of the attacker is to attack civilians.*®* According to the Defence, the presence of military

> It is therefore the

units inside an area may change the “civilian” character of a population.*®
presence of a legitimate military objective, not the “civilian/non-civilian mix”, that should
determine the character of the population. The accused cannot be expected to determine this ratio

accurately prior to attacking the target.**°

174. The Prosecution takes the position that crimes against humanity must involve attacks that
are widespread or systematic, citing the Tadic Trial Chamber’s finding that “widespread” refers to
the number of victims, whereas “systematic” signifies the existence of a pattern or methodical

plan. %’

175. The Defence disagrees with the holding in the Tadic Trial Judgment that crimes against
humanity must involve attacks that are widespread or systematic.'®® The Defence submits that the

criminal acts must have taken place in the context of attacks that are widespread and systematic. %

176. The Prosecution relies on the Blaskic approach, which, in its view, refrained from imposing
the burden of proving a policy or plan as a general requirement of crimes against humanity or a
specific requirement of the element of “systematic,”2% for its assertion that proof of a plan or policy
is not an element of crimes against humanity. While evidence of such a policy could support the

determination of a systematic attack, the Prosecution submits that other relevant evidence or a

193 prosecution Pre-trial Brief, para. 169 and Prosecution Final Brief, Annex 5, para. 166, citing Tadic Trial Judgement
at paras. 639 and 643, and Prosecutor v. Jean-Paul Akayesu, Case No. ICTR-96-4-T, Judgement, 2 September 1998
g“ Akayesu Trial Judgement”) at para. 582.

9 Kordic Pre-trial Brief, Vol. Il, para. 93, and Kordic Final Brief, p. 491. Cerkez Final Brief, p. 95.

195 K ordic Pre-trial Brief, Vol. I, para. 97, and Kordic Final Brief, pp. 491-492.

19 K ordic Pre-trial Brief, Vol. I, para. 95, and Kordic Final Brief, pp. 491-492, citing Final Report of the Commission
of Experts Established Pursuant to Security Council Resolution 780.

197 prosecution Pre-trial Brief, para. 169, and Prosecution Final Brief, Annex 5, para. 173, citing Tadic Trial Judgement,
para. 648 and Akayesu Trial Judgement, para. 580.

198 K ordi} Pre-trial Brief, Vol. II, para. 99, and Kordic Final Brief, pp. 490-91, citing Tadic Trial Judgement, para. 646.
199 Kordi} Pre-trial Brief, Vol. Il, paras. 100-103, and Kordic Final Brief, p. 494. The Defence cites the Justice Trial
(“Trial of Joseph Altstotter and Others, Vol. VI, Law Reports of Trials of War Criminals, U.N. War Crimes
Commission, London, 1949) in support of its argument.

200 Blafki} Trial Judgement, para. 203.
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combination of evidence could also establish that element beyond a reasonable doubt, relying upon
the proposition in the Kupreskic Trial Judgement that a policy does not have to be “explicitly
formulated nor need it be the policy of a State” in order to fulfil the “systematic” aspect of an
attack. Reference is made to the Kupreskic Trial Chamber’s finding that a crime need not be part of
a policy or practice officially endorsed or tolerated by one of the parties to the conflict, or that the
act be in actual furtherance of a policy associated with the conduct of the war or in the actual

interest of a party to the conflict in order to be “systematic”.2%

177. The Defence argues that the alleged criminal acts must have been committed in furtherance
of a “formal state policy.” The accused must have intended to advance that policy and shared the
aims behind that policy. According to the Defence, crimes against humanity are different from war

crimes because they include the element of “proof of systematic governmental planning.”2%

(b) Discussion

178. The requirement that an attack, to qualify as a crime against humanity, imports the
requirement that the accused’s acts must be related to a widespread or systematic attack on a
civilian population is now settled in the International Tribunal’s jurisprudence.?’® It is also
generally accepted that the requirement that the occurrence of crimes be widespread or systematic is
a disjunctive one.?%* This requirement is intended to ensure that it is crimes of a collective nature
that are penalised whereby, in the words of the Tadi} Trial Chamber, an individual is *“victimised
not because of his individual attributes but rather because of his membership of a targeted civilian
population.”?®  Although generally, because of their very nature, offences which are characterised
as crimes against humanity are part of a course of conduct, Trial Chambers have also accepted that
a single isolated act by a perpetrator, if linked to a widespread or systematic attack, could constitute

a crime against humanity. 2%

179. The Bla{ki} Trial Chamber clarified the meaning of the “systematic” requirement. It held
that this requirement refers to the following four elements: (1) the existence of a political objective,

a plan pursuant to which the attack is perpetrated or an ideology, in the broad sense of the word,

201 prosecution Final Brief, para. 187, citing Kupre{ki} Trial Judgement, para. 551 (emphasis in original).

292 Kordic Pre-trial Brief, Vol. I1, paras. 105-108, and Kordic Final Brief, pp. 494-495. The Defence cites a number of
cases and international legal scholars in support of this proposition.

203 Tadi} Appeal Judgement, para. 271: “The Trial Chamber correctly recognised that crimes which are unrelated to
widespread or systematic attacks on a civilian population should not be prosecuted as crimes against humanity.” The
Tadi} Trial Chamber also found that, although not formally required by Article 5, “the acts must occur on a widespread
or systematic basis” (Tadi} Trial Judgement, para. 644).

204 Kupre{ki} Trial Judgement, para. 544; Bla{ki} Trial Judgement, para. 207.

295 Tadi} Trial Judgement, para. 644.

298 Tadi} Trial Judgement, para. 649. Kupre{ki} Trial Judgement, para. 550.
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that is, to destroy, persecute or weaken a community; (2) the perpetration of a criminal act on a
very large scale against a group of civilians or the repeated and continuous commission of
inhumane acts linked to one another; (3) the preparation and use of significant public or private
resources, whether military or other; (4) the implication of high-level political and/or military
authorities in the definition and establishment of the methodical plan.?®” Moreover, a crime may be
widespread or committed on a large scale by the “cumulative effect of a series of inhumane acts or
the singular effect of an inhumane act of extraordinary magnitude”.2%

180. The meaning to be attached to “civilian population” has also been clarified by Trial
Chambers. A population may be considered as “civilian” even if certain non-civilians are present —

1209

it must simply be “predominantly civilian in nature. Moreover, a wide definition of what

constitutes a civilian population was adopted. It was decided that individuals who at one time

performed acts of resistance may in certain circumstances be victims of a crime against

humanity:?1

Crimes against humanity therefore do not mean only acts committed against civilians in the strict
sense of the term but include also crimes against two categories of people: those who were
members of a resistance movement and former combatants — regardless of whether they wore
uniforms or not — but who were no longer taking part in hostilities when the crimes were
perpetrated because they had either left the army or were no longer bearing arms or, ultimately,
had been placed hors de combat, in particular due to their wounds or their being detained. It also
follows that the specific situation of the victim at the moment the crimes were committed, rather
than his status, must be taken into account in determining his standing as a civilian. Finally, it can
be concluded that the presence of soldiers within an intentionally targeted civilian population does
not alter the civilian nature of that population?*!

The Trial Chamber finds this holding persuasive.

181. Whether there is a requirement that some form of policy to commit acts against a civilian
population be demonstrated is not uncontroversial in the International Tribunal’s jurisprudence.
The Tadi} Trial Chamber found that the existence of “forces which, although not those of the
legitimate government, have de facto control over, or are able to move freely within, defined
territory”?'? has been taken into account by the law in relation to crimes against humanity. It also

found that the policy could be that of any organisation or group and need not be the policy of a

207 Blafki} Trial Judgement, para. 203.

208 Blafki} Trial Judgement, para. 206.

20% Tadi} Trial Judgement, para. 638.

210 Tadi} Trial Judgement, para. 643, referring to Prosecutor v. Mile Mrk{i}, Miroslav Radi} and Veselin [ljivan~anin,
Review of the Indictment Pursuant to Rule 61 of the Rules of Procedure and Evidence, Case No. 1T-95-13-R61, 3 April
1996, paras. 29 and 32. In that case, patients in a hospital who had been part of the resistance movement and had laid
down their arms were considered victims of crimes against humanity. Kupre{ki} Trial Judgement, paras. 547-549.
Bla{ki} Trial Judgement, paras. 208-213.

211 Blafki} Trial Judgement, para. 214.

212 Tadi} Trial Judgement, para. 654.
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State.?*® The Bla{ki} Trial Chamber, after holding that the plan “need not necessarily be declared
expressly or even stated clearly and precisely”, went on to refer to events from which the existence
of a plan may be inferred.?** It thus agreed with Kupre{ki} that “a policy need not be explicitly
formulated, nor need it be the policy of a State.”?!® The Appeals Chamber did not refer to this

requirement specifically as it was not the subject of a ground of appeal.

182. The Trial Chamber agrees that it is not appropriate to adopt a strict view in relation to the
plan or policy requirement. In particular, it endorses the Kupre{ki} finding that “although the
concept of crimes against humanity necessarily implies a policy element, there is some doubt as to
whether it is strictly a requirement, as such, for crimes against humanity.” In the Chamber’s view,
the existence of a plan or policy should better be regarded as indicative of the systematic character
of offences charged as crimes against humanity.

2. Mental Element

183. The Prosecution agrees with the holding in Blaskic that for purposes of Article 5, the mens
rea is satisfied if an accused knowingly “took the risk of participating in the implementation of that
context.”?'® The Prosecution further submits that an accused need not seek out all the elements of
the context of an attack in order for him to knowingly participate in that context. Rather, according

to the Prosecution, the accused’s knowledge of the attack may be actual or constructive.?!’

It may
be inferred from a concurrence of concrete facts, such as the historical and political circumstances
in which the acts occurred, the scope and gravity of the acts perpetrated, or the nature of the crimes

committed and the degree to which they were common knowledge.?*®

184. The Defence submits that an individual who commits an act enumerated under Article 5, but
without any desire to advance the improper government policy, may possess the mens rea necessary
to commit a crime, but not a crime against humanity. Similarly, an individual who sees his State
pursuing an improper policy and endeavours to assist out of a sense of loyalty (for example), but
without the “ideologically malevolent intent” that underlies the state policy, does not possess the

mens rea required to commit a crime against humanity.?*°

213 Tadi} Trial Judgement, para. 655.

214 Bla{ki} Trial Judgement, para. 204.

215 Kupre{ki} Trial Judgement, para. 551 (emphasis in the original).

218 prosecution Final Brief, para. 191, citing Blaskic Trial Judgement, para. 251.

217 prosecution Final Brief, para. 191, citing Tadic Trial Judgement, para. 659; Kupreskic Trial Judgement, para. 557;
and Prosecutor v. Kayishema and Ruzindana, Case No. ICTR-95-1-T, Judgement, 21 May 1999 (“Kayishema Trial
Judgement”), para. 134.

218 prosecution Final Brief, para. 191, citing Blaskic Trial Judgement, para. 259.

219 Kordic Final Brief, para. 495.
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185. That the perpetrator must have knowledge of the wider context in which his acts occur, i.e.,
that he must know that his acts are performed in the context of a widespread or systematic attack,
does not appear to be controversial any more in the jurisprudence of the International Tribunal.?%°
Further, the Appeals Chamber has held that the accused must have known that his acts were related
to the attack on a civilian population.??* There is no apparent requirement in the jurisprudence of
either the Trial Chambers or the Appeals Chamber, that the perpetrator must approve of the context
in which his acts occur, as well as have knowledge of it. The Trial Chamber finds the following
statement, as referred to in Kupre{ki} and Bla{ki}, which is taken from the ICTR Kayishema

Judgement, persuasive:

[t]he perpetrator must knowingly commit crimes against humanity in the sense that he must
understand the overall context of his act. [...] Part of what transforms an individual’s act(s) into a
crime against humanity is the inclusion of the act within a greater dimension of criminal conduct;
therefore an accused should be aware of this greater dimension in order to be culpable thereof.
Accordingly, actual or constructive knowledge of the broader context of the attack, meaning that
the accused must know that his act(s) is part of a widespread or systematic attack on a civilian
population and pursuant to some sort of policy or plan, is necessary to satisfy the requisite mens
rea element of the accused 22

186. The Appeals Chamber in Tadi} clarified another issue in relation to the requisite mens rea
for crimes against humanity. It rejected the view that to constitute a crime against humanity all
relevant acts or omissions must be undertaken by the perpetrator on discriminatory grounds.??® The
Appeals Chamber determined that discriminatory intent “is an indispensable legal ingredient of the
offence only with regard to those crimes for which this is expressly required, that is, for
Article 5(h), concerning various types of persecution.”?%*

187. It is also settled that the motives of the accused are not relevant in this context.??® The
Appeals Chamber further rejected the Tadi} Trial Chamber’s interpretation to the effect that the

226

accused’s acts may not be committed for purely personal motives. It is thus now settled in the

jurisprudence of the International Tribunal that

crimes against humanity can be committed for purely personal reasons, provided it is understood
that the two aforementioned conditions - that the crimes must be committed in the context of
widespread or systematic crimes against a civilian population and that the accused must have
known that his acts, in the words of the Trial Chamber, ‘ fitted into such a pattern’ - are met.??’

220 Tadi} Trial Judgement, paras. 656-657; Kupre{ki} Trial Judgement, para. 556; Bla{ki} Trial Judgement, paras. 247-
250.

221 Tadi} Appeal Judgement, paras. 248 and 271.

222 Kayishema Trial Judgement, paras. 133-134, referred to in Kupre{ki} Trial Judgement, para. 557, and Bla{ki} Trial
Judgement, para. 249. The Tadi} Trial Chamber also found that such knowledge could be inferred from the
circumstances (actual or constructive knowledge), Tadi} Trial Judgement, para. 657.

223 This view was held in the Tadi} Trial Judgement, paras. 650-652.

224 Tadi} Appeal Judgement, para. 305.

225 Tadi} Appeal Judgement, para. 272.

226 Tadi} Appeal Judgement, paras. 252 and 269.
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II. DEFINITION AND ELEMENTS OF THE CRIMES

A. Persecution as a Crime Against Humanity

188. The submissions of the parties reveal two major areas of dispute regarding persecutions
under Article 5(h) of the Statute: (a) whether the crime of persecution can be applied only in
connection with other crimes enumerated in the Statute; and (b) the appropriate mens rea for the
crime of persecution. The Defence asserts that the actus reus for the crime of persecution must be
committed in connection with another crime enumerated in the Statute, while the Prosecution
submits that persecution need not be connected to any other statutory crime. In relation to the mens
rea, the Defence argues that the accused must have committed the act “with specific intent to
severely deprive the victim of fundamental rights by reason of the identity of the group or
collectivity”.??® The Prosecution’s position is that a showing that the accused had the “knowledge”

that his acts fit within the widespread or systematic attack on discriminatory grounds is sufficient.??°

189. The parties, however, do agree with the Tadic Trial Chamber’s three basic requirements for
the crime of persecution: (1) the occurrence of a discriminatory act or omission; (2) a
discriminatory basis for that act or omission on one of the listed grounds, specifically race, religion
or politics; and (3) the intent to cause, and a resulting infringement of an individual’s enjoyment of
a basic or fundamental right.23® The Tadic Appeal Judgement further clarified the distinction
between persecution and other Article 5 offences, holding that persecution is the only crime against

humanity enumerated in Article 5 to require a discriminatory intent.?%

190. The Trial Chamber now turns to consider the areas of dispute regarding the crime against
humanity of persecution.

227 Tadi} Appeal Judgement, para. 255.

228 Kordic Final Brief, p. 497 (emphasis added).
229 prosecution Final Brief, Annex 5, para. 198.
230 Tadic Trial Judgement, para. 715.

231 Tadic Appeal Judgement, para. 283.
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1. Actus Reus

(@) Scope of the crime of persecution

191. The Prosecution submits that the term “persecutory act” could include acts enumerated in
the Statute as well as acts not specifically listed therein.?*> The Defence submits that the crime of
persecution must be narrowly construed, and applied only in connection with another crime within

the jurisdiction of the International Tribunal.?®

The Defence explicitly rejects the Tadic and
Kupreskic Trial Chamber rulings that persecution may encompass acts not enumerated in the
Statute.>3* The Defence relies upon the Charters of the International Military Tribunal (IMT) and
the International Military Tribunal of the Far East (IMTFE), which required that persecution occur

235 35 evidence of

in the execution of other crimes within the jurisdiction of those Tribunals,
customary international law on this matter. The Defence also notes that Article 7(1)(h) of the Rome
Statute of the International Criminal Court (ICC Statute) requires that persecution occur in

connection with other crimes in the jurisdiction of the ICC.%®

192. As the Trial Chambers in Tadic, Kupreskic and Blaskic have recognised, the crime of
persecution under Article 5(h) has never been comprehensively defined.?®” Neither international
treaty law nor case law provides a comprehensive list of illegal acts encompassed by the charge of
persecution, and persecution as such is not known in the world’s major criminal justice systems.?*

The Trial Chamber agrees with the Defence®3®

that the crime of persecution needs careful and
sensitive development in light of the principle of nullum crimen sine lege. Following the definition
of the principle of legality set forth in Article 15 of the ICCPR, the Appeals Chamber in Aleksovski
held that this principle requires “that a person may only be found guilty of a crime in respect of acts

1240

which constituted a violation of the law at the time of their commission. In order for the

principle of legality not to be violated, acts in respect of which the accused are indicted under the

232 prosecution Pre-trial Brief, para. 1509.

233 Kordic Pre-trial Brief, Vol. 1, paras. 125, 127-128; Kordic Final Brief, pp. 498-500.

234 Kordic Final Brief, pp. 499-500.

235 Kordic Final Brief, p. 499.

236 Kordic Final Brief, p. 500.

237Tadic Trial Judgement, para. 694; Kupreskic Trial Judgement, para. 567; Blaskic Trial Judgement, para. 219.

238 Tadic Trial Judgement, para. 694.

3% The Kordi} Defence submits that the term “persecution” is potentially an enormously elastic concept that touches on
a number of civil liberties (such as freedom of speech and political association). Furthermore, criminal law is a blunt
instrument. Criminalising acts that are generally the subject of civil remedy, if any, in most jurisdictions (such as
employment discrimination) would result in the ex post facto creation of new criminal offences and thus violate the
lzorinciple of nullum crimen sine lege. Kordi} Defence Closing Arguments, T. 28385-86.

40 Aleksovski Appeal Judgement, para. 126. The Appeals Chamber further held that the principle of legality “does not
prevent a court, either at the national or international level, from determining an issue through a process of
interpretation and clarification as to the elements of a particular crime”, para. 127.
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heading of persecution must be found to constitute crimes under international law at the time of

their commission.

193. At the outset, the Trial Chamber notes that the wording of Article 5(h) does not contain any
requirement of a connection between the crime of persecution and other crimes enumerated in the
Statute. The jurisprudence of Trial Chambers of the International Tribunal thus far appears to have
accepted that the crime of persecution can also encompass acts not explicitly listed in the Statute.?*!
The Kupreskic Trial Chamber placed particular emphasis upon the principle of legality when
considering in some detail the issue now before this Chamber. It found that the actus reus for

persecution requires no link to crimes enumerated elsewhere in the Statute.?*?

194. The Trial Chamber concurs with the Kupreskic decision in this regard, and finds that,
consonant with customary international law, the crime of persecution may indeed encompass crimes
not enumerated elsewhere in the Statute. But of equal importance, and in order to comply with the
principle of legality, this Trial Chamber also adopts the Kupreskic position that there must be

“clearly defined limits on the expansion of the types of acts which qualify as persecution.”?*3

195. The Trial Chamber thus agrees that acts must reach a similar level of gravity as the other
offences listed in Article 5 in order to fall within the crime of persecution.?** In its definition of the
actus reus of persecution, the Trial Chamber in Kupreskic set forth a four-part test in which an act
of persecution is constituted by (1) a gross or blatant denial, (2) on discriminatory grounds, (3) of a

fundamental right, laid down in international customary or treaty law, (4) reaching the same level of

gravity as the other crimes against humanity enumerated in Article 5 of the Statute.?*®> The Trial

Chamber finds that acts which meet the four criteria set out above, as well as the general
requirements applicable to all crimes against humanity, may qualify as persecution, without

violating the principle of legality.

196. The Prosecution has urged the Trial Chamber to forego the final aspect of the Kupreskic
definition of persecution (the “same level of gravity” test), because it “would limit the inclusion of
some acts, such as certain property destruction and dismissal from employment, that do not
necessarily rise, in and of themselves, to the level of inhumane acts prescribed under Article 5.724°

The Trial Chamber recognises that the “same level of gravity” test may indeed result in the

241 see Tadi} Trial Judgement, para. 703; Kupre{ki} Trial Judgement, para. 614; Bla{ki} Trial Judgement, para. 233.
The Appeals Chamber has not addressed this specific issue yet.

242 Kupreskic Trial Judgement, para. 581.

243 Kupre{ki} Trial Judgement, para. 618 (emphasis in the original).

244 Kupre{ki} Trial Judgement, para. 619.

245 Kupreskic Trial Judgement, para. 621.

246 prosecution Final Brief, Annex 5, para. 205.
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exclusion of some acts from the realm of criminal persecution, yet finds this to be a wholly valid
result. To reiterate the words of the Kupreskic Trial Chamber, “[a]lthough the realm of human
rights is dynamic and expansive, not every denial of a human right may constitute a crime against

» 247

humanity”.

197.  Article 7(1)(h) of the ICC Statute, upon which the Kordi} Defence relies in support of its
argument, sets out the requirement that persecutions be connected to another crime within the
jurisdiction of the Court.2*® The ICC Statute further defines persecution as “the intentional and
severe deprivation of fundamental rights contrary to international law by reason of the identity of
the group or collectivity.”?*® The Kupreskic Trial Chamber found this provision to be more
restrictive than is necessary under customary international law.?*° The Trial Chamber observes that,
although the Statute of the ICC limits persecution to acts performed in connection with other crimes
falling within its jurisdiction, in practice, the list of acts which may potentially be characterised as
persecution is extensive in view of the broad range of crimes listed thereunder.?®!

198. Thus far, Trial Chambers of this International Tribunal have held that the following acts
constitute persecution: participation in “the attack on Kozarac and the surrounding areas, as well as
the seizure, collection, segregation and forced transfer of civilians to camps, calling-out of civilians,

beatings and killings”;2*?> “murder, imprisonment, and deportation” and such attacks on property as

247 Kupreskic Trial Judgement, para. 618 (emphasis added). See also Tadic Trial Judgement, para. 707 (“There is a
limit ... to the acts which can constitute persecution within the meaning of crimes against humanity”).

248 Article 7(1)(h) of the ICC Statute reads: “Persecution against any identifiable group or collectivity on political,
racial, national, ethnic, cultural, religious, gender ... or other grounds that are universally recognised as permissible
under international law, in connection with any act referred to in this paragraph or any crime within the jurisdiction of
the Court.” Rome Statute of the International Criminal Court, U.N. Doc. A/Conf.183/9 (1998).

249 |CC Statute, Art. 7(2)(g). See also the Report of the Preparatory Commission for the International Criminal Court,
Finalised Draft Text of the Elements of Crimes, 6 July 2000, PCNICC/2000/INF/3/Add.2.

O Kupreskic Trial Judgement, paras. 578-581. The Kupreskic Trial Chamber relied on the following sources in
reaching this conclusion: Control Council Law No. 10 (C.C. Law 10), which omitted the link between crimes against
humanity and war crimes; national legislation, particularly in France and Canada; the case law of the National Military
Tribunal, particularly the Einsatzgruppen Case (NMT Vol. 1V, p. 49) and the Justice case (NMT Vol. Ill, p. 974);
various international treaties (the Genocide Convention of 1948, the Convention on the Non-Applicability of Statutory
Limitations to War Crimes and Crimes Against Humanity of 1968, and the Apartheid Convention of 1973); and the
Tadic Jurisdiction Decision, paras. 140-141.

251 See ICC Statute, Articles 6-8. Paragraph 1 of Article 7, entitled “Crimes against humanity”, sets out the following
acts: (a) murder; (b) extermination; (c) enslavement; (d) deportation or forcible transfer of population;
(e) imprisonment or other severe deprivation of physical liberty in violation of fundamental rules of international law;
(f) torture; (g) rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterelization, or any other form of
sexual violence of comparable gravity; (h) persecution; (i) enforced disappearance of persons; (j) apartheid; (k) other
inhumane acts of a similar character intentionally causing great suffering, or serious injury to body or mental or
lzohysical health. A number of these crimes are not listed in the Statute of the International Tribunal.

%2 Tadic Trial Judgement, para. 717. The Tadic Trial Chamber generally held that "the crime of persecution
encompasses a variety of acts, including, inter alia, those of physical, economic or judicial nature, that violate an
individual's right to equal enjoyment of his basic rights”, Tadic Trial Judgement, para. 710.

55
Cace Nlin I1T-0R-14/2-T 2R Erhriiarv 2001



would constitute “a destruction of the livelihood of a certain population;”?®® and the “destruction

and plunder of property”, “unlawful detention of civilians” and the “deportation or forcible transfer
of civilians,” and physical and mental injury.?** In Blaskic, the Trial Chamber found that the crime
of persecution encompasses both bodily and mental harm and infringements upon individual

freedom. ?°°

The Trial Chamber notes that all of these acts are enumerated as crimes (grave
breaches of the Geneva Conventions of 1949, violations of the laws or customs of war and crimes

against humanity) elsewhere in the Statute.

199. In addition, the Trial Chamber wishes to emphasise the unique nature of the crime of
persecution as a crime of cumulative effect. As the Kupreskic Trial Chamber held, “acts of
persecution must be evaluated not in isolation but in context, by looking at their cumulative effect.
Although individual acts may not be inhumane, their overall consequences must offend humanity in
such a way that they may be termed ‘inhumane’”.?°® In this connection, the Trial Chamber notes
the Defence contention that all the means of persecution alleged by the Prosecution in paragraph 37
of the Indictment must be proved in order for a widespread or systematic campaign of persecution
to be proved.?®” However, while the notion of persecution is generally used to describe a series of
acts, the Trial Chamber agrees with the Kupre{ki} finding that “a single act may constitute

persecution”, provided there is “clear evidence of the discriminatory intent.”2®

200. The Trial Chamber now turns to a consideration of the specific offences alleged to constitute
persecutions in the Indictment.

(b) Specific offences alleged in the Indictment

201. The specific offences with which the accused are charged in the Indictment may be
conveniently divided into two categories: (a) acts enumerated elsewhere in the Statute which rise to
the same level of gravity as other crimes listed in Article 5; (b) acts not enumerated elsewhere in the
Statute which do not rise to the same level of gravity as other crimes listed in Article 5.

253 Kupre{kic Trial Judgement, paras. 628-633. The Trial Chamber found that the ““deliberate and systematic killing of
Bosnian Muslim civilians' as well as their ‘organised detention and expulsion from Ahmi}i’ can constitute
E)se‘lrsecutipn". Kupre{ki} Trial Judgement, para. 629.

Blaskic Trial Judgement, para. 234.
2% Blaskic Trial Judgement, para. 233.
2% Kupreskic Trial Judgement, para. 622, reiterating para. 615; the Trial Chamber referred to the Justice Trial and the
Einsatzgruppen Case in support of its finding, see Kupre{ki} Trial Judgement, footnotes 895 and 898. See Prosecution
Final Brief, Annex 5, para. 211. The Kordi} Defence appears to agree with this finding, see Kordi} Final Brief, p. 498.
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(i) Acts enumerated elsewhere in the Statute

202. The following acts alleged in the Indictment are enumerated elsewhere in the Statute and
also rise to the same level of gravity as other Article 5 crimes against humanity. As such, these acts
may constitute the crime of persecution provided they are performed with the requisite

discriminatory intent:

a. Attacking cities, towns and villages®®®

203. This act is akin to an “attack, or bombardment, by whatever means, of undefended towns,
villages, dwellings, or buildings,” a violation of the laws or customs of war enumerated under
Article 3(c) of the Statute. This act has therefore already been criminalised under customary
international law and the International Tribunal Statute in particular. Moreover, the act of attacking
cities, towns and villages on discriminatory grounds provides the factual matrix for most of the

other alleged acts of persecution (such as killing, imprisonment, forcible transfer, inhumane acts,
wanton and extensive destruction of property, etc.). The combination of this actus reus with the
requisite discriminatory mens rea would therefore constitute the crime of persecution.

b. Trench-digging and use of hostages and human shields?®°

204. These acts are generally recognised as grave breaches of the Geneva Conventions of 1949,
and as such are already criminal under customary international law and the International Tribunal
Statute in particular.?®* For that reason and for those listed in the above paragraph, the Trial
Chamber finds that this act combined with the requisite discriminatory intent rises to the same level

of gravity as other Article 5 crimes against humanity.

¢. Wanton destruction and plundering?®?

205.  This act is similar to the “wanton destruction of cities, towns or villages” and the “plunder

of public or private property” violations of the laws or customs of war enumerated under Articles

257 The Defence bases this argument on the use of the conjunctive “and” in the list of acts allegedly comprising the
campaign of persecution in paragraph 37(j) of the Indictment. The Defence does not cite any sources in support of this
argument. Kordi} Final Brief, p. 486.

258 Kupre{ki} Trial Judgement, para. 624.

259 Indictment, Counts 1 and 2 (Persecutions), paragraph 37(a) and 39(a). The Trial Chamber notes that this act, unlike
several of the acts discussed below, has previously been charged by the Prosecutor as persecution under Article 5(h) of
the Statute. See Prosecutor v. Tihomir Blaskic, Second Amended Indictment, 26 April 1999, Count 1 (Persecution),
Earagraph 6.1 (“the widespread and systematic attack of cities, towns and villages, inhabited by Bosnian Muslims...”).

80 Indictment, Counts 1 and 2 (Persecutions), paragraphs 37(h), 37(i), 38(g), 38(h). The Prosecutor also charged these
acts as persecution in Blaskic. See Prosecutor v. Tihomir Blaskic, Second Amended Indictment, 26 April 1999, Count 1
gPersecution), paragraph 6.5.

®1 Statute, Articles 2(e) (“compelling a prisoner of war or a civilian to serve in the forces of a hostile power”) and 2(h)
g“taking civilians as hostages”).

%2 Indictment, Counts 1 and 2 (Persecutions), paragraphs 37(j) and 39(i).
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3(b) and 3(e) of the Statute. This act has therefore already been criminalised under customary
international law and the International Tribunal Statute in particular. Prior jurisprudence of the
International Tribunal has made clear that the destruction of property with the requisite

discriminatory intent may constitute persecution.?®?

If the ultimate aim of persecution is the
“removal of those persons from the society in which they live alongside the perpetrators, or
eventually even from humanity itself”,2%* the widespread or systematic, discriminatory, destruction
of individuals’ homes and means of livelihood would surely result in such a removal from society.
In the context of an overall campaign of persecution, rendering a people homeless and with no
means of economic support may be the method used to “coerce, intimidate, terrorise and forcibly

t265

transfer ... civilians from their homes and villages.” Thus, when the cumulative effec of such

property destruction is the removal of civilians from their homes on discriminatory grounds, the
“wanton and extensive destruction and/or plundering of Bosnian Muslim civilian dwellings,
buildings, businesses, and civilian personal property and livestock” may constitute the crime of

persecution.

d. Destruction and damage of religious or educational institutions?°®

206. This act is the same as the *“destruction or wilful damage done to institutions dedicated to
religion”, a violation of the laws or customs of war enumerated under Article 3(d) of the Statute.
This act has therefore already been criminalised under customary international law and the
International Tribunal Statute in particular. Moreover, the IMT,?®" the jurisprudence of this
International Tribunal,?®® and the 1991 ILC Report,?®° inter alia, have all singled out the destruction

of religious buildings as a clear case of persecution as a crime against humanity.

207.  This act, when perpetrated with the requisite discriminatory intent, amounts to an attack on
the very religious identity of a people. As such, it manifests a nearly pure expression of the notion
of “crimes against humanity”, for all of humanity is indeed injured by the destruction of a unique

religious culture and its concomitant cultural objects. The Trial Chamber therefore finds that the

263 See, e.g., Tadic Trial Judgement, paras. 707, 710; Kupreskic Trial Judgement, para. 631; Blaskic Trial Judgement,
lzoaragraph 227.

84 Kupreskic Trial Judgement, para. 634, cited with approval in Prosecution Final Brief, Annex 5, para. 200, and
Kordic Final Brief, p. 501.

265 Kupreskic Trial Judgement, paras. 615, 622. (“Persecution is commonly used to describe a series of acts rather than
asingle act. Acts of persecution will usually form part of a policy or at least a patterned practice, and must be regarded
in their context.”)

256 Indictment, Counts 1 and 2 (Persecutions), paragraphs 37(k) and 39(j).

257 Nuremberg Judgement, pp. 248 and 302. See also Eichmann District Court Judgement, para. 57.

268 Blaskic Trial Judgement, 3 March 2000, para. 227.

269 1991 ILC Report, p. 268 (persecution may take the form of the “systematic destruction of monuments or buildings
representative of a particular social, religious, cultural or other group”).
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destruction and wilful damage of institutions dedicated to Muslim religion or education, coupled

with the requisite discriminatory intent, may amount to an act of persecution.

(i) Acts not enumerated elsewhere in the Statute

208. The following acts are not enumerated elsewhere in the Statute, nor do they rise to the same

level of gravity as the other acts enumerated in Article 5 of the Statute.

a. Encouraging and promoting hatred on political etc. grounds

209. The Trial Chamber notes that the Indictment against Dario Kordic is the first indictment in
the history of the International Tribunal to allege this act as a crime against humanity.?’® The Trial
Chamber, however, finds that this act, as alleged in the Indictment, does not by itself constitute
persecution as a crime against humanity. It is not enumerated as a crime elsewhere in the
International Tribunal Statute, but most importantly, it does not rise to the same level of gravity as
the other acts enumerated in Article 5.2’ Furthermore, the criminal prohibition of this act has not
attained the status of customary international law.?’®> Thus to convict the accused for such an act as

is alleged as persecution would violate the principle of legality.

2"% Indictment, Count 1 (Persecutions), paragraph 37(c).

2"l The Trial Chamber recognises that “direct and public incitement to genocide” is a crime under Article 4(3)(c) of the
Statute, but the act alleged in the present case falls far below that crime.

272 The criminal prosecution of speech acts falling short of incitement finds scant support in international case law. In
the Streicher case, the International Military Tribunal convicted the accused of persecution because he “incited the
German people to active persecution.” The IMT found that his acts (publishing a virulently anti-Semitic journal)
amounted to ‘incitement to murder and extermination”. (Streicher Case, Nuremberg Judgement, pp. 302-304).
Similarly in the Akayesu Trial Judgement (paras. 672-675), the ICTR found the accused guilty of direct and public
incitement to commit genocide under Article 2(3)(c) of the Statute of the ICTR. Furthermore, the only speech act
explicitly criminalised under the statutes of the International Military Tribunal, Control Council Law No. 10, the ICTY,
ICTR and ICC Statute, is the direct and public incitement to commit genocide.

The sharp split over treaty law in this area is indicative that such speech may not be regarded as a crime under
customary international law. The International Convention on the Elimination of All Forms of Racial Discrimination,
for example, states that parties to the Convention “shall declare an offence punishable by law all dissemination of ideas
based on racial superiority or hatred, and incitement to racial discrimination.” Article 20 of the ICCPR (Prohibitions of
Propaganda for War) provides that “(1) any propaganda for war shall be prohibited by law. (2) Any advocacy of
national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence shall be prohibited
by law.” Although initial drafts of Article 20 made incitement to racial hatred a crime, only the obligation to provide for
a prohibition by law prevailed. This formulation does not require a prohibition by criminal law. See Manfred Nowak,
United Nations Covenant on Civil and Political Rights (1993), at 361. A significant number of States have attached
reservations or declarations of interpretations to these provisions.

The broad spectrum of legal approaches to the protection and prohibition of “encouraging, instigating and promoting
hatred, distrust and strife on political, racial, ethnic or religious grounds, by propaganda, speeches or otherwise” also
indicates that there is no international consensus on the criminalisation of this act that rises to the level of customary
international law. Germany and the United States mark the opposite ends of this spectrum, although various other
countries, including the former Yugoslavia, have provided for some form of regulation of hate speech. See, e.g, South
Africa Constitution (1996), Art. 16(c) (excluding “advocacy of hatred that is based on race, ethnicity, gender and
religion, and that constitutes incitement to cause harm”), Canadian Criminal Code, section 319(2) (prohibiting the
communication of statements that wilfully promote hatred against any identifiable group distinguished by colour, race,
religion or ethnic origin), and French Criminal Code, article 32 (“Those, who by publication by any of various means,
provoke discrimination, hatred, or violence with regard to a person or a group of persons by reason of their origin or
their membership or nonmembership in an ethnic group, nation, race, or particular religion, shall be punished by a term
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b. Dismissing and removing Bosnian Muslims from government etc.

210. As with the above act, the Trial Chamber finds that this act, as alleged in the Amended
Indictment,?”® does not constitute persecution as a crime against humanity because it does not rise
to the same level of gravity as the other crimes against humanity enumerated in Article 5. The
criminal prohibition of this act has not even reached the level of customary international law. As

the National Military Tribunal noted in the Einsatzgruppen case

We do not refer to localised outbursts of hatred nor petty discriminations which unfortunately
occur in the most civilised of states. When persecutions reach the scale of nation-wide campaigns
designed to make life intolerable for, or to exterminate large groups of people, law dare not remain
silent?™*

This act would have to amount to an extremely broad policy to fit within Nuremberg jurisprudence,
in which economic discrimination generally rose to the level of legal decrees dismissing all Jews

from employment and imposing enormous collective fines. As alleged, it does not.
2. Mens Rea

211. The parties do not dispute that the mental element of the crime of persecution consists of
acting with discriminatory intent on the political, racial, and religious grounds provided in the
Statute. This is consistent with the Tadi} Appeal Judgement finding that a discriminatory intent “is
an indispensable legal ingredient of the offence only with regard to those crimes for which this is
expressly required, that is, for Article 5(h), concerning various types of persecution.”” The issue
before the Trial Chamber is whether the accused must have had the specific intent to advance the
persecutory policy and shared the discriminatory intent behind that policy, or whether a showing
that the accused had the objective knowledge that his acts fit within the widespread or systematic
attack on discriminatory grounds is sufficient. Defining the appropriate mens rea for the crime of
persecution is a complex task. Generally, determining whether the accused possessed the requisite
mens rea for other crimes against humanity involves a two-step process. The accused must first
have had the requisite specific intent to commit the underlying act (such as murder, extermination
or torture). Then, if that act is to entail additional, criminal, liability as a crime against humanity,

the accused must also have had the requisite mens rea for crimes against humanity, which has been

of imprisonment of one year and by a fine”). Article 133 of the Yugoslav Federal Criminal Code prohibited the
publication of information that could “disrupt the brotherhood, unity and equality of nationalities.” The German
Criminal Code provides for the punishment of those who incite hatred, or invite violence or arbitrary acts against parts
of the population, or insult, maliciously degrade, or defame part of the population, in a manner likely to disturb the
public peace (StGB, § 130). The United States, in contrast, is exceptional in the extent of its free speech guarantees.
Hate speech finds protection in the United States constitutional regime provided it does not rise to the level of
“incitement”, a very high threshold in American jurisprudence. See United States Constitution, 1% amendment.

23 Indictment, Count 1 (persecutions), paragraph 37(e) (this act is charged against Dario Kordi} only).

214 Einsatzgruppen case, NMT Vol. IV, p. 49.

60
Cace Nlin I1T-0R-14/2-T 2R Erhriiarv 2001



defined as knowledge of the context of a widespread or systematic attack directed against a civilian

population.

212. With regard to the crime of persecution, a particular intent is required, in addition to the
specific intent (to commit the act and produce its consequences) and the general intent (objective
knowledge of the context in which the accused acted). This intent — the discriminatory intent — is
what sets the crime of persecution apart from other Article 5 crimes against humanity. As the Trial
Chamber in Blaskic stressed, the crime of persecution “obtains its specificity” from its particular,
discriminatory mens rea: “It is the specific intent to cause injury to a human being because he
belongs to a particular community or group, rather than the means employed to achieve it, that
bestows on it its individual nature and gravity....”2’® This discriminatory intent requirement for the
crime of persecution is thus different from the more general level of intent required for the other
crimes against humanity under Article 5, when mere “knowledge of the context” of a widespread or

systematic attack against a civilian population is sufficient.?’’

213. The Kupreskic Trial Judgement also notes the elevated nature of the mens rea for
persecution: “The mens rea requirement for persecution is higher than for ordinary crimes against
humanity, although lower than for genocide.”’® Although the Kupreskic Trial Chamber observed

that it is not necessary to demonstrate that an accused participated in the formulation of a

279

discriminatory policy or practice by a governmental authority,“”” the Trial Chamber did maintain

that “what matters is the intent to discriminate”.?&°

214. The Prosecution and the Defence agree with the KupreSkic formulation of the intent
requirement for persecution: the acts of the accused must have been “aimed at singling out and

attacking certain individuals on discriminatory grounds”, with the aim of “removal of those persons

from the society in which they live alongside the perpetrators, or eventually even from humanity

itself” 28!

275 Tadi} Appeal Judgement, para. 305.

278 Blagkic Trial Judgement, para. 235 (emphasis added; footnote omitted).

217 Blasgkic Trial Judgement, para. 244. See also para. 260, explicitly excluding the specific mens rea for the crime of
persecution from the other crimes against humanity, which “need not have been perpetrated with the deliberate intent to
cause injury to a civilian population on the basis of specific characteristics”.

278 Kupreskic Trial Judgement, para. 636.

219 Kupreskic Trial Judgement, para. 625, citing Streicher, IMT Judgement, p. 302 (as the publisher of an anti-Semitic
Journal, Streicher “infected the German mind with the virus of anti-Semitism, and incited the German people to active
lzoersecution,” although Streicher did so in no official capacity).

80 Kupreskic Trial Judgement, para. 636 (emphasis added).

281 Kupreskic Trial Judgement, para. 634 (emphasis added). Prosecution Final Brief, para. 200, and Kordic Final Brief,
p. 502.
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215. The Kordic Defence, however, stresses that the Prosecutor must prove the specific

discriminatory intent of the individual accused. The Defence further asserts that the accused’s

criminal intent may not be imputed solely by demonstrating his membership in, or association with,
an alleged criminal enterprise.?®®> As the Secretary-General stated,
The question arises ... whether a juridical person, such as an association or organisation, may be
considered criminal as such and thus its members, for that reason alone, be made subject to the
jurisdiction of the International Tribunal. The Secretary-General believes that this concept should
not be retained in regard to the International Tribunal. The criminal acts set out in this statute are

carried out by natural persons; such persons would be subject to the jurisdiction of the
International Tribunal irrespective of membership in groups.2®3

According to the Defence, the Prosecution's case is predicated on the assumption that, if this Trial
Chamber finds that the Bosnian Croat institutions operated as "criminal” associations in Central
Bosnia, and further finds that the accused (particularly Dario Kordic) was a prominent member of
one or more of those organisations, the Prosecution may then be relieved from having to prove that
Dario Kordic possessed the requisite discriminatory intent when committing the alleged acts of
persecution.?®*  As a result, the Defence proposes that the Trial Chamber adopt this formulation of
the discriminatory mens rea: “a desire to deprive a defined group of its fundamental rights as laid
down in international customary or treaty law so as to remove the persons in that group from the

society in which they live or even from humanity itself.”?8°

216.  Although the Prosecution does concede that “discriminatory grounds constitute a more
particular mental state standard than that required by other enumerated crimes against humanity in
Article 5”,%8 the Prosecution goes on to reject the notion that the requisite discriminatory mens rea
for persecution amounts to a specific intent requirement. According to the Prosecution, it is
sufficient that the accused had knowledge of the discriminatory grounds on which the widespread
or systematic attack against a civilian population was launched. Such knowledge does not relate to
the subjective motives of the perpetrator, but to his objective knowledge that such acts fit into a
widespread or systematic attack against a civilian population based on political, racial or religious

grounds.?®’

217. The Trial Chamber finds that an adoption of the Prosecution’s formulation of the requisite
mens rea would eviscerate the distinction between persecution and the other enumerated crimes

against humanity. Such an approach also would dilute the gravity of persecution as a crime against

282 Kordic Pre-trial Brief, Vol. I1, para. 131; Kordic Final Brief, pp. 503-505.
283 Report of the Secretary-General, para. 51.

284 Kordic Final Brief, p. 504.

285 Kordic Final Brief, p. 501.

286 prosecution Final Brief, Annex 5, para. 198.

287 prosecution Final Brief, Annex 5, para. 198.
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humanity, making it difficult to reach principled decisions in sentencing. Given the fact that the
actus reus of persecution overlaps with the actus reus of other Article 5 crimes, the sole distinction
between the two lies in the mens rea. Yet despite acknowledging the more stringent intent
requirement, the Prosecution essentially adopts the mens rea formulated by the International
Tribunal for crimes against humanity in general (“the objective knowledge that such acts fit into a
widespread or systematic attack against a civilian population”), simply tacking on the additional
requirement that the accused had the objective knowledge that attack was “based on political, racial
or religious grounds”. This approach does not incorporate the requisite heightened mens rea that
justifies the increased gravity of criminal liability for the crime of persecution. Rather, it simply

requires that the accused have known one more thing.

218. In practice, it is hard to imagine a case where an accused somehow has the objective
knowledge that his or her acts are committed in the context of a widespread or systematic attack
against a civilian population, yet remains ignorant of the grounds (racial, religious or political) on
which that attack has been launched. That would be tantamount to stating that the accused must
have remained wholly ignorant of the racial, religious or political identity of the victim in order to
escape the charge of persecution. In this manner, any distinction between persecutions and other
crimes against humanity (or, for that matter, between persecutions and any other crime within the

jurisdiction of this International Tribunal) collapses.

219. The expansion of mens rea is an easy but dangerous approach. The Trial Chamber must
keep in mind that the jurisdiction of this International Tribunal extends only to “natural persons”2®
and only the crimes of those individuals may be prosecuted. Stretching notions of individual mens
rea too thin may lead to the imposition of criminal liability on individuals for what is actually guilt
by association, a result that is at odds with the driving principles behind the creation of this

International Tribunal.

220. The Trial Chamber therefore finds that in order to possess the necessary heightened mens
rea for the crime of persecution, the accused must have shared the aim of the discriminatory policy:
“the removal of those persons from the society in which they live alongside the perpetrators, or

eventually from humanity itself.”?8°

288 Statute, Art. 6.
289 Kupreskic Trial Judgement, para. 634.
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B. Wilful Killing and Murder

221. The Indictment charges Dario Kordi} and Mario ~erkez with killings under Article 2 of the
Statute (“wilful killing”, Counts 8 and 15 respectively), Article 3 of the Statute (“murder”, Counts 9
and 16 respectively), and Article 5 of the Statute (“murder”, Counts 7 and 14 respectively). The

Trial Chamber will now consider the elements of these crimes.

1. Wilful Killing

(@) Arguments of the parties

222. The Prosecution emphasises at the outset that the specific elements of wilful killing under
Article 2 are the same as those of murder under Articles 3 and 5, and therefore that the submissions
will apply equally in respect of those crimes.?%°

223. In the Prosecution’s submission, the crime of wilful killing comprises the following
elements: (i) the death of the victim, (ii) that an act or omission of the accused was a substantial
cause of the death, (iii) that the accused intended to kill or inflict serious injury in reckless disregard

291

of human life. The Prosecution submits that the requisite intent may be inferred from the

circumstances, which include the foreseeability of death as a consequence of the accused’s acts.%?

224. The Kordi} Defence argues that the crime of wilful killing consists of the following four
elements: (i) the death of the victim, (ii) the commission of an unlawful act by the accused that
directly caused the death of the victim, (iii) the accused intended to commit the conduct causing the
victim’s death, and (iv) the accused intended to Kill the victim (which includes a situation where the

accused knows with virtual certainty that the death of the victim would result from his actions).?®

225. Inrespect of the mens rea, the Defence contends that the term “wilful” implies a heightened
requirement, such that the perpetrator must be shown to have had either direct intent (where a
person intends the consequences of his actions) and knowledge (where a person knows that a

specific outcome is virtually certain to result as a consequence of his actions).?%

226. Thus, the Defence contests the Prosecution’s submission that the requisite intent may be met

where the perpetrator acted recklessly in disregard of the likelihood that the victim’s death would

29 prosecution Final Brief, Annex 5, para. 22.
291 prosecution Final Brief, Annex 5, para. 23.
292 prosecution Final Brief, Annex 5, para. 26.
293 Kordi} Pre-trial Brief, Vol. 11, para. 33.
294 Kordi} Pre-trial Brief, VVol. 11, para. 36.
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result.?®>  Wilfulness, it is submitted, “entails embracing, not disregarding the prospect that the

accused’s action will result in the death of the victim.”2%

227. Moreover, the Defence submits that the Prosecution must establish that the accused intended
to kill. It is not sufficient to show that the accused acted with the intent to cause severe bodily

harm. 2%’

228. The ~erkez Defence made no individual submissions as to the legal ingredients of this

crime, but the Trial Chamber notes its joinder in the Kordi} Final Brief.?%

(b) Discussion

229. The Trial Chamber in the “elebi}i case was the first to identify the ingredients of the
offence of wilful killing in Article 2(a) of the Statute.?®® That finding was adopted by the Trial
Chamber in the Bla{ki} case.3® This Chamber can see no reason to depart from the findings of the
elebi}i and Tadi} Trial Chambers on this matter. Accordingly, the Chamber finds that, in relation
to the crime of wilful killing, the actus reus — the physical act necessary for the offence — is the

death of the victim as a result of the actions or omissions of the accused.%*

In this regard, the
Chamber observes that the conduct of the accused must be a substantial cause of the death of the
victim, who must have been a “protected person”.3°? To satisfy the mens rea for wilful killing, it
must be established that the accused had the intent to kill, or to inflict serious bodily injury in

reckless disregard of human life.3%®

2. Murder (Article 3)

(@) Arguments of the parties

230. The Prosecution submits that the offence of murder includes the following elements:3%*

(1) the occurrence of acts or omissions causing the death of victim; (2) the acts or omissions were
committed wilfully; (3) the victims of the acts or omissions were taking no active part in the

hostilities pursuant to Common Article 3 of the Geneva Conventions; (4) there was a nexus

295 Kordi} Pre-trial Brief, Vol. 11, para. 37.

29 Kordi} Pre-trial Brief, Vol. 11, para. 37.

297 Kordi} Pre-trial Brief, Vol. 11, para. 38.

298 nerkez Final Brief, p.4.

299 nelebi}i Trial Judgement, paras. 420 — 439.

390 BJafki} Trial Judgement, para. 153.

301 nelebi}i Trial Judgement, para. 424, Bla{ki} Trial Judgement, para. 153.
302 ~elebi}i Trial Judgement, para. 424. In relation to the requirement that the victim was a protected person, see
discussion earlier in this Judgement.

303 nelebi}i Trial Judgement, para. 439.

394 prosecution Pre-trial Brief, pp. 46-47.
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between the acts or omissions and an armed conflict; (5) the accused bears individual criminal

responsibility for the destruction or devastation under Article 7(1) or 7(3).

231. The Kordi} Defence submits that “the elements of ‘murder’ under Article 3 should be the

same as for ‘wilful killing” under Article 2”.3%

232. The Prosecution Final Brief states that:

The crime of murder, as charged in the Amended Indictment, contravenes a basic rule of
international humanitarian law similar to the safeguards against wilful killing, as prohibited in
each grave breach provision of the Geneva Conventions.3®

233. Having repeated elements 1, 4, and 5 of this offence as listed in its Pre-trial Brief, the
Prosecution further submits that “the underlying offence wilful killing under Article 2, and the
crime of murder as provided for in Common Article 3 and Article 5 of the Statute, apart from their
respective jurisdictional conditions, require the same actus reus and mens rea”,>%’ referring to a
statement of the “elebi}i Trial Judgement that ‘{tjhere can be no line drawn between ‘wilful

killing’ and ‘murder which affects their content”.3%

(b) Discussion

Following the findings of the ~elebi}i and Blaf{ki} Trial Chambers,3°° the Trial Chamber finds that
the elements of the offence of “murder” under Article 3 of the Statute are similar to those which
define a “wilful killing” under Article 2 of the Statute, with the exception that under Article 3 of the
Statute the offence need not have been directed against a “protected person” but against a person

“taking no active part in the hostilities”.3*°

3. Murder (Article 5)

(@) Arguments of the parties

234. The Prosecution agrees with the Celebici Trial Chamber that the actus reus of murder
requires the death of a victim. The result of the acts or omission of the accused must be a
“substantial cause” of the death of the victim.®*! The Prosecution submits that the mens rea for

murder under Article 5 should be interpreted to cover acts whereby the accused intended to kill or

305 Kordi} Pre-trial Brief, para. 74.

308 prosecution Final Brief, para. 94.

397 prosecution Final Brief, para. 120.

398 prosecution Final Brief, para. 120. See also ~elebi}i Trial Judgement, para. 422.

3099 Aelebi}i Trial Judgement, paras. 422 and 437-439, Bla{ki} Trial Judgement, para. 181.

%10 5ee Common Atrticle 3 of the Geneva Conventions, and discussion of Article 3 of the Statute in this Judgement.
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inflict serious injury in reckless disregard for human life, or when an accused willingly took the risk
that such death could occur.3*? The Defence argues that an omission may not constitute the actus

reus for murder, and the accused’s act must have “directly” caused the death of the victim.3!3
(b) Discussion

235.  Although there has been some controversy in the International Tribunal’s jurisprudence as
to the meaning to be attached to the discrepancy between the use of the word “murder” in the
English text of the Statute and the use of the word “assassinat” in the French text, it is now settled
that premeditation is not required.®'* Most recently, the Bla{ki} Trial Chamber held that “it is
murder (“meurtre”) and not premeditated murder (“assassinat”) which must be the underlying

offence of a crime against humanity.”3%°

| 316

236. The constituent elements of a murder do not appear to be controversia In order for an

accused to be found guilty of murder, the following elements need to be proved:
- the death of the victim;
- that the death resulted from an act or omission of the accused or his subordinate;

- that the accused or his subordinate intended to kill the victim, or to cause grievous
bodily harm or inflict serious injury in the reasonable knowledge that the attack was

likely to result in death.3

These elements are similar to those required in connection to wilful killing under Article 2 and
murder under Article 3 of the Statute, with the exception that in order to be characterised as a crime

311 prosecution Final Brief, para. 195, citing Celebici Trial Judgement, para. 424.

312 prosecution Final Brief, para. 195.

313 Kordic Pre-trial Brief, p. 10.

314 See in the ICTR jurisprudence, Akayesu Trial Judgement, paras. 587-589; Kayishema/Ruzindana Trial Judgement,
paras. 137-138; Prosecutor v. Georges Anderson Nderubumwe Rutaganda, Case No. ICTR-96-3, Judgement, 6 Dec.
1999, para. 79; Prosecutor v. Alfred Musema, Case No. ICTR-96-13, Judgement, 27 Jan. 2000, para. 244. In the ICTY
jurisprudence, Prosecutor v. Goran Jelisi}, Case No. IT-95-10-T, Judgement, 14 Dec. 1999 (“Jelisi} Trial Judgement”),
para. 51; Bla{ki} Trial Judgement, para. 216. Although the Kupre{ki} Trial Judgement defined murder as an
“intentional and premeditated Killing”, it did not refer to the latter element in its factual findings, para. 818.

315 Bla{ki} Trial Judgement, para. 216.

318 The Kupre{ki} and Bla{ki} Trial Judgements both refer to the International Law Commission’s view that “Murder is
a crime that is clearly understood and well defined in the national law of every State. This prohibited act does not
require any further explanation.” Kupre{ki} Trial Judgement, para. 560, and Bla{ki} Trial Judgement, para. 217.

317 Kupre{ki} Trial Judgement, paras. 560-561; Blafki} Trial Judgement, para. 217; Akayesu Trial Judgement, para.
589.
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against humanity a “murder” must have been committed as part of a widespread or systematic

attack against a civilian population.3!®

C. Offences of Mistreatment

237. Dario Kordi} and Mario "erkez are alleged to have caused injuries to Bosnian Muslims in a
series of towns and villages listed in the Indictment. These acts are charged under Article 2 of the
Statute (as “wilfully causing great suffering or serious injury to body or health” in Count 11 in
respect of Dario Kordi}, and Count 18 in respect of Mario ~erkez, and as “inhuman treatment” in
Count 12 in respect of Dario Kordi}, and Count 19 in respect of Mario "erkez), Article 3 of the
Statute (as “violence to life and persons” in Count 13 in relation to Dario Kordi}, and Count 20 in
relation to Mario ~erkez), and finally under Article 5 (as “inhumane acts” in Count 10 in respect of
Dario Kordi}, and Count 17 in respect of Mario “erkez).**® Dario Kordi} and Mario “erkez are
further alleged to have participated in the inhuman and/or cruel treatment of detainees, charged
under Article 2 of the Statute as “inhuman treatment” (in Counts 23 and 31 respectively), and under
Article 3 of the Statute as “cruel treatment” (in Counts 24 and 32 respectively).3?° Dario Kordi} and
Mario “erkez are finally alleged to have participated in the use of Bosnian Muslims as human
shields, which is charged under Article 2 of the Statute as “inhuman treatment” (in Counts 27 and
35 respectively), and under Article 3 of the Statute as “cruel treatment” (in Counts 28 and 36

respectively).®?! The Trial Chamber now turns to a consideration of the elements of these offences.

1. Wilfully Causing Great Suffering or Serious Injury to Body or Health (Article 2)

(@ Arguments of the parties

238. The Prosecution submits that, in order to establish the crime of wilfully causing great
suffering or serious injury to body or health, it must prove “the wilful occurrence of acts or
omissions which cause either (a) great suffering; or (b) serious injury to body or health, including
mental health”.®?> The mens rea requirement is satisfied, it is argued, when the act is deliberate;
there is no additional requirement that the act be undertaken with specific intent or prohibited

purpose.3?®

318 nelebi}i Trial Judgement, para. 439. As regards the common requirements for the application of Article 5 of the
Statute, see discussion above.

319 Indictment, paras. 42-43.

320 Indictment, paras. 44-45 and 50-51.

%21 Indictment, paras. 49 and 54.

322 prosecution Final Brief, Annex 5, para. 37.

323 prosecution Final Brief, Annex 5, para. 39.
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239.  The Prosecution concurs with the finding of the Trial Chamber in the ~elebi}i case that the
crime of wilfully causing great suffering encompasses more than just physical suffering and may
extend to include moral suffering.3?* The Prosecution further submits that the requirement that the

injury be serious means that it need only rise beyond the level of being “not slight or negligible”.?°

240. The Kordi} Defence submits that, like the crime of inhuman treatment, the crime of wilfully
causing great suffering is extremely difficult to define,3*® but to the extent it is susceptible to
definition, it is submitted, it comprises the following elements: (i) the victim experienced serious
injury to body or health; (ii) the accused committed an unlawful act that directly caused the victim
to experience serious injury; (iii) the accused intended to commit the conduct that caused the
victim to experience the serious injury, and intended for the victim to experience serious injury;
and (iv) justification was lacking.®?’

241. The Kordi} Defence submits that the term *“great suffering” should be interpreted to require
a showing of verifiable incapacity. Moreover, it is argued, the mens rea requirement is not satisfied
by a showing of recklesness; the accused must have intended, through his deliberate acts, to cause
great suffering or serious injury.®?® Finally, the Defence contends that it must be for the
Prosecution to establish that the actions that inflicted great suffering or serious injury were not

necessary. 32°

242. The 7erkez Defence submits that tie existence of a serious injury for the purpose of this
crime may not be proved in the absence of medical documentation, or at least a detailed description
of the injuries by the wounded person.®3°

(b) Discussion

243.  This crime, set forth in Article 2(c) of the Statute, is one of a group of crimes falling under
the general heading of inhuman treatment. The ICRC Commentary to Geneva Convention 1V

provides the following discussion in relation to this crime:

Wilfully causing great suffering: - This refers to suffering inflicted without the ends in view for
which torture is inflicted or biological experiments carried out. It would therefore be inflicted as a
punishment, in revenge or for some other motive, perhaps out of pure sadism. In view of the fact
that suffering in this case does not seem, to judge by the phrase which follows, to imply injury to
body or health, it may be wondered if this is not a special offence not dealt with by national

824 prosecution Final Brief, Annex 5, para. 40.

325 prosecution Final Brief, Annex 5, para. 41.

326 Kordi} Pre-trial Brief, Vol. 11, para. 49.

327 Kordi} Pre-trial Brief, Vol. 11, para. 50.

328 Kordi} Pre-trial Brief, Vol. Il, paras. 51 and 52.
329 Kordi} Pre-trial Brief, Vol. 11, para. 53.

330 nerkez Final Brief, p. 49.
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legislation. Since the Conventions do not specify that only physical suffering is meant, it can quite
legitimately be held to cover moral suffering also.

Serious injury to body or health:- This is a concept quite normally encountered in penal codes,
Whichasulsually use as a criterion of seriousness the length of time the victim is incapacitated for
work.

244. In interpreting this Commentary, the Chamber agrees with the findings of the Trial Chamber
in ~elebi}i, which held, inter alia, that the scope of this crime encompasses mental, in addition to
physical suffering. Moreover, the ~elebi}i Trial Chamber held that the terms “great” and “serious”,
which qualify the terms “suffering” and “injury”, respectively, merely require a finding that a
particular act of mistreatment, in order to fall within the ambit of this crime, must occasion

suffering or injury of the requisite level of seriousness.>3?

245.  Accordingly, the Trial Chamber finds that the crime of wilfully causing great suffering or
serious injury to body or health constitutes an intentional act or omission which causes serious
mental or physical suffering or injury, provided the requisite level of suffering or injury can be
proven. This crime is distinguished from that of inhuman treatment in that it requires a showing of
serious mental or physical injury. Thus, acts where the resultant harm relates solely to an
individual’s human dignity are not included within this offence. Provided the acts of causing
injuries alleged in the Indictment meet the requirements set forth by the Trial Chamber, they may be
characterised as the crime of wilfully causing great suffering. As with all offences charged under
Avrticle 2 of the Statute, there is a further requirement that the acts must have been directed against a

“protected person”.

2. Inhuman Treatment (Article 2)

(@ Arguments of the parties

246. The Prosecution submits that the specific elements of the crime of inhuman treatment are
(i) the infliction of serious mental or physical suffering or injury, or a serious attack on human
dignity, and (ii) the accused must have intended unlawfully to inflict such suffering or to attack

human dignity.3*3

247. The Prosecution argues that the scope of this crime was correctly established in the ~elebi}i

Judgement; in this regard, a victim need not suffer physical injury or injury to health for an act to

%31 |ICRC Commentary (GC 1V), p. 599.
332 nelebi}i Trial Judgement, para. 510.
333 prosecution Final Brief, Annex 5, para. 28.
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qualify as inhuman treatment under the Geneva Conventions.®** The crime, it is argued, extends to

encompass inadequate living conditions for detainees.3%°

248. The Prosecution concurs with the statement in both the “elebi}i and Bla{ki} Trial
Judgements that “in the final analysis, deciding whether an act constitutes inhuman treatment is a

question of fact to be ruled on with all the circumstances of the case in mind.”33¢

249. Asto the mens rea element, the Prosecution submits that this is satisfied where the act was
committed intentionally. There is no additional requirement, it is argued, that the acts or omission

were committed with the specific intent to cause suffering or attack human dignity.>*’

250. The Kordi} Defence agrees with the “elebi}i Trial Chamber finding that “inhuman
treatment” under Article 2 of the Statute, “cruel treatment” under Article 3 of the Statute and
“inhuman acts” under Article 5 of the Statute are all the same offence.®*® The Defence, however,
submits that none of these crimes have been sufficiently defined under international law so as to

warrant prosecution without violating the principle of legality.>%°

251. The Kordi} Defence observes that the European Court was the only body to have formulated
a definition of the offence of inhuman treatment at the time the crimes alleged in the Indictment
were committed. In its submission, that definition comprises three elements: (i) the occurrence of
acts causing an intense and severe suffering, physical or mental, (ii) the intent to commit the act that
caused intense and severe suffering, and the intent to cause such suffering, and (iii) the lack of any
justification.®*° It is the Defence submission that even under this definition, the principle of legality

is violated.3**

Relying upon the finding of the Trial Chamber in the Tadi} case, the Defence
submits that, while the suffering associated with the crime of inhuman treatment may be physical or

mental, the action that causes the suffering must have a serious physical component.34?

252. The Kordi} Defence rejects the definition of the crime of inhuman treatment set forth in the
~elebi}i Trial Judgement for the reason that it is far too vague to provide notice, even when applied
prospectively, of the acts encompassed.3*3

334 prosecution Final Brief, Annex 5, para. 29.
335 prosecution Final Brief, Annex 5, para. 33.
336 prosecution Final Brief, Annex 5, para. 35.
337 prosecution Final Brief, Annex 5, para. 36.
338 Kordi} Pre-trial Brief, Vol. 11, para. 39.

339 Kordi} Pre-trial Brief, Vol. I1, paras. 39-40.
%40 Kordi} Pre-trial Brief, Vol. 11, para. 41.
%41 Kordi} Pre-trial Brief, Vol. 11, para. 45.
342 K ordi} Pre-trial Brief, Vol. 11, para. 43.
343 Kordi} Pre-trial Brief, Vol. 11, para. 46.
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253. In relation to the mens rea element, the Kordi} Defence contends that the perpetrator must
have acted, not only deliberately, but with the intent to cause serious injury.>** The Defence
submits that the crime may only be established where the treatment lacked any justification; in
support of this position, it cites a case where the European Commission held that certain conditions
of detention, including isolation, constant artificial lighting and lack of physical exercise, did not
constitute inhuman treatment where these conditions were shown to be related to ensuring security

and preventing escape.3%°

254. The ~erkez Defence observes that Article 27 of Geneva Convention IV states that while
protected persons have the right to have their religious customs, honour and family rights protected
(and, to be protected from acts of violence or threats) a party to the conflict may undertake
measures of control and security in respect of protected persons which are necessary as a result of

war 34

255. In the submission of the ~erkez Defence, the crime of inhuman treatment comprises the
following elements: (i) premeditation, (ii) long duration, (iii) intensive physical and psychological
suffering and acute psychiatric disturbances.®*’

(b) Discussion

256. The elements of the crime of inhuman treatment in Article 2(b) of the Statute were
extensively discussed by the Trial Chamber in the ~elebi}i case. This Chamber is persuaded by its
reasoning and adopts the ““elebi}i Trial Chamber’s findings in that respect. Consequently, this
Chamber holds that “inhuman treatment is an intentional act or omission, that is an act which,
judged objectively, is deliberate and not accidental, which causes serious mental harm or physical

7348 As with all offences

suffering or injury or constitutes a serious attack on human dignity.
charged under Article 2 of the Statute, the act must have been directed against a “protected person”.
The Trial Chamber is of the view that the acts alleged in the Indictment (injuries, inhuman
treatment of detainees, and use of persons as human shields) may be characterised as “inhuman
treatment” under Article 2 of the Statute provided the above-mentioned required elements are

proven.

344 Kordi} Pre-trial Brief, Vol. 11, para. 47.
%45 Kordi} Pre-trial Brief, Vol. 11, para. 48.
346 nerkez Final Brief, p. 109.

347 nerkez Final Brief, p. 109.

348 Melebi}i Trial Judgement, para. 543.
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3. Violence to Life and Person (Article 3)

(@) Arguments of the parties

257. The Prosecution identifies the elements of this offence as follows:3*°

(1) the occurrence of
acts or omissions causing death or serious mental or physical suffering or injury; (2) the acts or
omissions were committed wilfully; (3) the victims of the acts or omissions were persons taking no
active part in hostilities pursuant to Common Article 3 of the Geneva Conventions; (4) there was a
nexus between the acts or omissions and an armed conflict; (5) the accused bears individual

criminal responsibility for the acts or omissions under Article 7(1) or 7(3) of the Statute.

258.  In respect of this offence, the Kordi} Defence submits that®>°

the offense of violence to life and person should be considered the same underlying offense as
“wilfully causing great suffering or serious injury to body or health” under Article 2.

259.  The Prosecution Final Brief submits that “[t]he offence of violence to life and person covers

a panoply of criminal conduct that includes murder”.3%*

(b) Discussion

260. The Trial Chamber notes that this offence is to be found in Common Article 3(1)(a) of the
Geneva Conventions. Although this provision was originally designed to apply in armed conflicts
“not of an international character”, it is now accepted that the fundamental character of the
prohibitions it contains renders it applicable to both internal and international conflicts.**? The Trial
Chamber agrees with the Bla{ki} Trial Chamber that the offence of “violence to life and person” is

a broad offence, which ... encompasses murder, mutilation, cruel treatment and torture and which

is accordingly defined by the cumulation of the elements of these specific offences. The offence is

to be linked to those of Article 2(a) (wilful killing), Article 2(b) (inhuman treatment) and Article

2(c) (causing serious injury to body) (sic) of the Statute. ... The Trial Chamber considers that the

mens rea is characterised once it has been established that the accused intended to commit
violence to the life or person of the victims deliberately or through recklessness. >3

With respect to the specific act of causing injuries alleged in the Indictment, the Trial Chamber is of
the view that, where the act did not result in the death of the victim, it may be better characterised

as “wilfully causing great suffering” or “inhuman treatment” under Article 2 of the Statute.

349 prosecution Pre-trial Brief, pp. 47-48.

350 Kordi} Pre-trial Brief, Vol. 11, para. 74.

%51 prosecution Final Brief, Annex 5, para. 95. Also, para. 123.

%52 Tadi} Jurisdiction Decision, para. 129, ~elebi}i Appeal Judgement, paras. 140-50.

353 Blagki} Trial Judgement, para. 182. The Trial Chamber notes that the parties in the instant case have reached the
same conclusion regarding the mental element.
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4. Cruel Treatment (Article 3)

(@) Arguments of the parties

261. The Prosecution identifies the elements of this offence as follows:>*

(1) the occurrence of
acts or omissions causing serious mental or physical suffering or injury or constituting a serious
attack on human dignity; (2) the acts or omissions were committed wilfully; (3) the victims of the
acts or omissions were persons taking no active part in hostilities pursuant to Article 3 Common to
the Geneva Conventions; (4) there was a nexus between the acts or omissions and an armed
conflict; (5) the accused bears individual criminal responsibility for the acts or omissions under

Acrticle 7(1) or 7(3) of the Statute.

262. In respect of this offence, the Kordi} Defence “agrees with the ~elebi}i Trial Chamber that

cruel treatment under Article 3 is the same offense as inhuman treatment under Article 27.3°°

263. The Prosecution Final Brief submits that

... the elements of the offense of cruel treatment are constituted by an accused’s participation in:

(a) an intentional act or omission that, judged objectively, is deliberate and not accidental; and (b)

that causes serious mental or physical suffering or injury or constitutes a serious attack on human

dignity *°®
264. The Prosecution also suggests that “the mens rea of cruel treatment is similar to the mens
rea for the offenses of inhuman treatment under Article 2 and outrages upon personal dignity under
Common Atrticle 3”.%°" Considering that, in the existing case-law of the International Tribunal, this
offence is considered to include acts of severe beatings, sexual mutilations, inflicting burns, forced
eating of grass, contribution to an atmosphere of terror, and the use of human shields, the
Prosecution “notes that the elements of cruel treatment under Common Article 3 carries the
equivalent meaning and performs the same residual function as the offense of inhuman treatment

under Avrticle 2 of the Statute”.3°®
(b) Discussion

265. As the offence of “violence to life and person”, the offence of “cruel treatment” is

prohibited in Common Article 3 of the Geneva Conventions. The “elebi}i Trial Chamber found that

354 prosecution Pre-trial Brief, pp. 47-48.

355 Kordi} Pre-trial Brief, para. 74. In the context of the submissions, Articles 2 and 3 are those of the Statute.
3% prosecution Final Brief, para. 124.

357 prosecution Final Brief, para. 125.

%%8 prosecution Final Brief, para. 128. See also para. 127.
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cruel treatment constitutes an intentional act or omission, that is an act which, judged objectively,
is deliberate and not accidental, which causes serious mental or physical suffering or injury or
constitutes a serious attack on human dignity >*°

The ~elebi}i Trial Chamber went on to conclude that “cruel treatment” is “equivalent to the offence
of inhuman treatment in the framework of the grave breaches provisions of the Geneva
Conventions.”*®® The Trial Chamber sees no reason to depart from these findings.

5. Inhumane Acts (Article 5)

(@) Arguments of the parties

266. The Prosecution submits that the specific elements of the crime of inhumane acts are
identical to the elements of the Article 2 crime of inhumane treatment: (a) the infliction of serious
mental or physical suffering or injury, or a serious attack on human dignity; and (b) the accused
must have intended unlawfully to inflict such suffering or to attack human dignity.®®® The
Prosecution further contends that there is no additional requirement that these acts or omissions be
committed with the specific intent to cause suffering or attack human dignity. The mens rea
element is fulfilled as long as the act “judged objectively, is deliberate and not accidental”.3%?

267.  With respect to the actus reus for inhumane acts, the Kordic Defence submits that the acts
must have caused intense and severe mental or physical suffering, and that under the circumstances,
the acts were unjustifiable.®®® As for the mens rea, the Defence asserts that the acts must have been
committed with a specific intent to take part in the furtherance of formal government policy or plan

and with discriminatory intent. %4

268. The Cerkez Defence submits that inhumane treatment is defined as action of violent
behaviour, but not as violent as torture. Relevant factors in determining inhuman treatment are
premeditation, long duration, intensive physical and psychological suffering and acute psychiatric
disturbances.3¢°

359 Celebici Trial Judgement, para. 552.

%60 Celebici Trial Judgement, paras. 551 and 552. The ~elebi}i Trial Chamber noted the observation of the Tadi} Trial
Chamber that “cruel treatment is treatment that is inhuman”; Celebici Trial Judgement, para. 550.

%61 prosecution Final Brief, Annex 5, para. 212.

%52 prosecution Final Brief, Annex 5, para. 212, citing Celebici Trial Judgement, para. 543, and Blaskic Trial
Judgement, paras. 154-155.

353 Kordic Pre-trial Brief, Vol. 111, p. 11.

364 Kordic Pre-trial Brief, Vol. 11, p. 11.

385 Cerkez Final Brief, p. 109.
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(b) Discussion

269. It is not controversial that the category “other inhumane acts” provided for in Article 5 is a
residual category, which encompasses acts not specifically enumerated.®®® Trial Chambers have
considered the threshold to be reached by these other acts in order to be incorporated in this
category, reaching similar conclusions as to the serious nature of these acts. The Tadi} Trial
Chamber found that “inhumane acts” are acts “similar in gravity to those listed in the preceding
subparagraphs”.®®” In the words of the Kupre{ki} Trial Chamber, in order to be characterised as
inhumane, acts “must be carried out in a systematic manner and on a large scale. In other words,
they must be as serious as the other classes of crimes provided for in the other provisions of
Article 5.7%%8 The Tadi} Trial Chamber, in relation to the requisite nature of “other inhumane acts”,
held that they “must in fact cause injury to a human being in terms of physical or mental integrity,

health or human dignity.”3¢°

270.  Acts such as “mutilation and other types of severe bodily harm”, “beatings and other acts of
violence”,®"® and “serious physical and mental injury”*™* have been considered as constituting
inhumane acts. The Trial Chamber in Kupre{ki} took a broader approach of which acts may fall
into the category of other inhumane acts in concluding that acts such as the forcible transfer of
groups of civilians, enforced prostitution, and the enforced disappearance of persons, may be

regarded as “other inhumane acts”.®2

271.  Within the context of the discussion of “other inhumane acts”, the Bla{ki} Trial Chamber
defined the elements of serious bodily or mental harm thus:

- the victim must have suffered serious bodily or mental harm; the degree of severity must

be assessed on a case-by-case basis with due regard for the individual circumstances;
- the suffering must be the result of an act of the accused or his subordinate;

- when the offence was committed, the accused or his subordinate must have been
motivated by the intent to inflict serious bodily or mental harm upon the victim.3"3

356 Kupre{ki} Trial Judgement, para. 563; Bla{ki} Trial Judgement, para. 237.

357 Tadi} Trial Judgement, para. 729.

368 Kupre{ki} Trial Judgement, para. 566.

369 Tadi} Trial Judgement, para. 729.

370 Tadi} Trial Judgement, para. 730.

371 Bla{ki} Trial Judgement, para. 239.

372 Kupre{ki} Trial Judgement, para. 566. Contrary to the Tadi} Appeals Chamber’s finding, the Trial Chamber appears
to have included a requirement that some of the acts that may be characterised as “inhumane acts” be performed with a
discriminatory intent.

373 Bla{ki} Trial Judgement, para. 243.
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In addition, as discussed in relation to the requirements for the application of Article 5 of the
Statute, the acts must have been committed as part of a widespread or systematic attack against a

civilian population.

272. The Trial Chamber finds that where the act alleged in the Indictment to have caused injuries
meets the requirements set out in the preceding paragraph, they may be characterised as “inhumane
acts” for the purposes of Article 5 of the Statute.

D. Unlawful Confinement of Civilians and Imprisonment

273. Dario Kordi} and Mario ~erkez are alleged to have participated in the illegal detention of
Bosnian Muslims. These acts are charged under Article 2 (as “unlawful confinement” in Counts 22
and 30 respectively), and Article 5 of the Statute (as “imprisonment” in Counts 21 and 29

respectively).®’* This section will determine the legal ingredients of these offences.

1. Unlawful Confinement (Article 2)

(@) Arguments of the Parties

274.  According to the Prosecution, in order to constitute the crime of unlawful confinement of a
civilian under Article 2 of the Statute, it must be proved that: (a) the victim was a civilian; and
either (b) the initial confinement was not legal; or (c) the continuing confinement was not legal

because the requisite procedural safeguards were violated.3"®

275. In relation to (b), the Prosecution argues that while the confinement of civilians is permitted
in certain limited situations — and only as a measure of last resort - where the person is definitely
suspected of or engaged in activities hostile to the security of a State, these situations remain the
exception and, consequently, do not apply to an individual’s political attitude towards the State.®®
Moreover, although the determination of the security of the State, a threat to which justifies
internment or assigned residence, is left to the authorities of the State itself, it must nevertheless be
made on a case-by-case basis®’’ and the exceptional measure of confinement can never be taken on

a collective basis.®®

276. In respect of (c), the Prosecution states that even if the initial confinement of civilians is

justifiable under the exceptions discussed above, the detainee must still be granted some basic

374 Indictment, paras. 44-46 and 50-51.

375 prosecution Final Brief, Annex 5, para. 51.

376 prosecution Final Brief, Annex 5, paras. 56-58.
377 prosecution Final Brief, Annex 5, para. 59.

378 prosecution Final Brief, Annex 5, para. 59.
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procedural rights. Any failure to implement these procedural safeguards can render an otherwise
lawful confinement unlawful.*’® The procedural safeguards are those provided in Articles 43 and
78 of Geneva Convention IV, that is to say the detainee’s right to have his detention reconsidered as
soon as possible by an appropriate court or an administrative board.*® Furthermore, in addition to
the review of the legality of confinement under international humanitarian law, the detainee is also
entitled to a periodic review of the detention, bearing in mind that “no civilian should be kept in ...
an internment camp for a longer time than the security of the detaining party absolutely

1381

demands and that, upon confinement or/and release, his or her identity should be given by the

detaining party to the Protecting Power .82

277. In its Pre-trial Brief, the Kordic Defence submitted the following as constituting the
elements of the offence under Article 2(g): (1) the occurrence of acts directly causing civilian/s to
be unlawfully confined; (2) the acts were committed intentionally, that is, with intent to commit the
act and intent to cause the victims to be unlawfully confined; (3) the victims of the acts were
protected persons under Geneva Convention IV; (4) the acts occurred during an international
armed conflict, and there was a nexus between the act and the conflict; (5) the accused bears

individual criminal responsibility for the acts under Article 7(1) or 7(3) of the Statute.®®

278. The "erkez Defence argues that the internment of civilians in wartime may be necessary
and justified in order to safeguard the civilian population living in a combat zone, as well as to
safeguard the party’s own troops and prevent espionage and sabotage operations.*®* The Defence

cited the United States Supreme Court cases of Korematsu v. United States®®°

and Hirabayashi v.
United States®®® for this proposition. In both cases, the claims of the plaintiff — U.S. nationals of
Japanese origin - were rejected on the basis that the measures in question did not constitute a
violation of their constitutional rights or a discrimination against them. The measures constituted,
rather, temporary measures justified by safety considerations. The Defence further notes that these
two cases involved the internment of Japanese-American civilians in the United States far from any

combat activities, whereas “the temporary and short” internment of Bosnian Muslims was not

379 prosecution Final Brief, Annex 5, para. 60.

380 prosecution Final Brief, Annex 5, para. 61.

%81 prosecution Final Brief, Annex 5, para. 62 citing Geneva Convention IV, Art. 43.

382 prosecution Final Brief, Annex 5, paras. 62-63.

383 Kordi} Pre-trial Brief, Attachment A, p. 3.

384 nerkez Final Brief, pp. 105-108.

385 Korematsu v. United States, 323 U.S. 214 (1944): order of U.S. military commander to remove from the West Coast
military zone U.S. citizens of Japanese origin and accommodate/intern them in “assembly centres” located outside the
military zone, for the purpose of successful conduct of war and protection against espionage and sabotage of national
defence material, premises and defence utilities.

%8¢ Hirabayashi v. United States, 320 U.S. 81 (1943): order of the U.S. military commander of the West Coast imposing
a curfew as a safety measure against the threat of possible sabotage or espionage that would significantly affect the
military efforts, which threat might be reasonably expected as an assistance to the possible enemy invasion.
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motivated by national discrimination but, as in the cases cited above, was similarly justified by
safety considerations, to protect against espionage and sabotage, as well as for the detainees’
protection. The Defence concludes that if the internment of Japanese-Americans does not
constitute a violation of human rights, then the internment of Bosnian Muslims from the zone of

actual war operations should legally be viewed likewise.3®’
(b) Discussion

279. The offence of unlawful confinement is punishable under Article 2(g) of the Statute as a
grave breach of the Geneva Conventions. Two questions arise in considering the elements of this
offence. Firstly, whether the initial confinement was lawful. Secondly, regardless of the legality of
the initial confinement, whether the confined persons had access to the procedural safeguards
regulating their confinement.

(i) Leqgality of the Initial Confinement

280. In order to assess the legality of the initial confinement, the Trial Chamber must evaluate its
conformity with international humanitarian law. Although, as a rule, civilians are entitled to the
rights and privileges set forth in Geneva Convention 1V, there are instances in an armed conflict
whereby certain of those rights may be temporarily restricted or suspended.®®  Accordingly,
Article 5 of Geneva Convention IV provides:

Where in the territory of a Party to the conflict, the latter is satisfied that an individual protected

person is definitely suspected of or engaged in activities hostile to the security of the State, such

individual person shall not be entitled to claim such rights and privileges under the present

Convention as would, if exercised in the favour of such individual person, be prejudicial to the
security of such State.

[...]

In each case, such persons shall nevertheless be treated with humanity and, in case of trial, shall
not be deprived of the rights of fair and regular trial prescribed by the present Convention. They
shall also be granted the full rights and privileges of a protected person under the present
Convention at the earliest date consistent with the security of the State or Occupying Power, as the
case may be.

Although the language of this provision may suggest a broad application of Article 5 to a variety of
situations, the Chamber observes nevertheless that “activities hostile to the security of the State”,
are above all espionage, sabotage and intelligence with the enemy Government or enemy nationals
and exclude, for example, a civilian’s political attitude towards the State.®®® As stated in the

~elebi}i Trial Judgement:

387 nerkez Final Brief, pp. 107-108.
388 |CRC Commentary (GC 1V), p. 202.
389 |CRC Commentary (GC V), p. 56.
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While there is no requirement that the particular activity in question must be judged as criminal
under national law before a State can derogate from the rights of protected civilians under Article
5, it is almost certain that the condemned activity will in most cases be the subject of criminal
punishment under national law. However, the instances of such action that might be deemed
prejudicial or hostile to State security must be jud%ed as such under international law, both for
cases arising in occupied and unoccupied territory 3

281. Paragraph 4 of Article 27 of Geneva Convention IV @ntains a reservation permitting a
party to restrict certain rights arising under this Convention:

[...] the Parties to the conflict may take such measures of control and security in regard to
protected persons as may be necessary as a result of the war.

However, the treatment of protected persons must in all circumstances meet the standards set forth
in paragraphs 1, 2 and 3 of Article 27:

Protected persons are entitled, in all circumstances, to respect for their persons, their honour, their

family rights, their religious convictions and practices, and their manners and customs. They shall

at all times be humanely treated, and shall be protected especially against all acts of violence or
threats thereof and against insults and public curiosity.

Women shall be especially protected against any attack on their honour, in particular against rape,
enforced prostitution, or any form of indecent assault.

Without prejudice to the provisions relating to their state of health, age and sex, all protected
persons shall be treated with the same consideration by the Party to the conflict in whose power
they are, without any adverse distinction based, in particular, on race, religion or political opinion.

Thus, paragraph 1 of Article 27 lays down the general principles of respect for fundamental rights -
including the respect for personal liberty - and humane treatment.®® Paragraph 2 focuses on the

treatment of women, while paragraph 3 pertains to the equality of treatment and non-discrimination.

282. Insum, the reservation in paragraph 4 leaves a wide margin of discretion to the belligerents
with regard to the choice of measures, which can range from imposing a duty to register to the
internment of civilians.®*®> However, what is fundamental is that, even if these measures of
constraint are justified and made absolutely necessary based on the requirements of State security,

the fundamental rights of the persons must be respected.3%

283.  Articles 41,394 42 and 43 of Geneva Convention 1V specify the circumstances under which a
party may resort to internment. Article 41 provides:

390 nelebi}i Trial Judgement, para. 568 (footnotes omitted).

391 |CRC Commentary (GC 1V), pp. 201-202.

392 |CRC Commentary (GC 1V), p. 207.

393 |CRC Commentary (GC 1V), p. 207; ~elebi}i Trial Judgement, para. 570.

394 Article 78 of Geneva Convention IV sets up a rule similar to Article 41 in situations of occupation:
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Should the Power in whose hands protected persons may be consider the measures of control
mentioned in the present Convention to be inadequate, it may not have recourse to any other
measure of control more severe than that of assigned residence or internment, in accordance with
the provisions of Articles 42 and 43.

Assigned residence consists of moving people from their domicile and forcing them to live, as long
as the circumstances justifying such action continue to exist, in a locality which is generally out of

d.3% Internment is the most severe form of

the way and where supervision is more easily exercise
assigned residence, since internees are detained, not just outside their normal place of residence, but
in a camp with other detainees.®*® Article 41 thus specifies that the internment of civilians is the
most severe measure of control permitted under Article 27, paragraph 4, of the Convention.
However, such extreme measures are subject to strict conditions, primarily set out in Articles 42

and 43 of Geneva Convention IV.

284.  Article 42 of Geneva Convention IV provides:

The internment or placing in assigned residence of protected persons may be ordered only if the
security of the Detaining Power makes it absolutely necessary.

If any person, acting through the representatives of the Protecting Power, voluntarily demands
internment, and if his situation renders this step necessary, he shall be interned by the Power in
whose hands he may be.
If internment is permitted only in cases of absolute necessity, it is, to a large extent, up to the Party
exercising this right to determine the activities that are prejudicial to the external or internal security

of the State. However, if activities threatening the security of the State, such as subversive

If the Occupying Power considers it necessary, for imperative reasons of security, to take safety
measures concerning protected persons, it may, at the most, subject them to assigned residence or
to internment.

Decisions regarding such assigned residence or internment shall be made according to a regular
procedure to be prescribed by the Occupying Power in accordance with the provisions of the
present Convention. This procedure shall include the right of appeal for the parties concerned.
Appeals shall be decided with the least possible delay. In the event of the decision being upheld, it
shall be subject to periodical review, if possible every six months, by a competent body set up by
the said Power.

Protected persons made subject to assigned residence and thus required to leave their homes shall
enjoy the full benefit of Article 39 of the present Convention.

In occupied territories the internment of protected persons should be even more exceptional than it is inside the territory
of the Parties to the conflict; for in the former case the question of nationality does not arise. There can be no question
of taking collective measures: each case must be decided separately. Unlike Articles 41 and 42, Article 78(1) relates to
people who have not been guilty of any infringement of the penal provisions enacted by the Occupying Power, but that
Power may consider them dangerous to its security and is consequently entitled to restrict their freedom of action only
within the frontiers of the occupied country itself. See ICRC Commentary (GC V), pp. 367-368.

395 |CRC Commentary (GC IV), p. 256. In that respect it differs from "being placed under surveillance” which was the
idea referred to in the ICRC draft and is a form of supervision which allows the person concerned to remain in his usual
Eg!gce of residence.

ICRC Commentary (GC 1V), p. 256.
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activities or direct assistance to the enemy, may permit a Party to intern people or place them in
assigned residence — but only if it has a serious and legitimate reason to think that they are
members of a subversive organization - the mere fact that a person is a national of the enemy cannot
be considered as threatening the security of the country where he lives.®®” Furthermore, the fact that

a man is “of military age should not necessarily be considered as justifying the application of these

measures”. 3%

285. However, whether in the territory of the occupying power or in that of the occupied power,
internment and assigned residence are exceptional measures to be taken only after careful

consideration of each individual case, and never on a collective basis.3%°

(i) Procedural Safeguards

286. Civilians interned in accordance with Articles 5, 27 or 42 of Geneva Convention 1V should
be granted the procedural rights set forth in Article 43 of Geneva Convention IV, which reads as
follows:

Any protected person who has been interned or placed in assigned residence shall be entitled to
have such action reconsidered as soon as possible by an appropriate court or administrative board
designated by the Detaining Power for that purpose. If the internment or placing in assigned
residence is maintained, the court or administrative board shall periodically, and at least twice
yearly, give consideration to his or her case, with a view to the favourable amendment of the initial
decision, if circumstances permit.

Unless the protected persons concerned object, the Detaining Power shall, as rapidly as possible,
give the Protecting Power the names of any protected persons who have been interned or subjected
to assigned residence, or who have been released from internment or assigned residence. The
decisions of the courts or boards mentioned in the first paragraph of the present Article shall also,
subject to the same conditions, be notified as rapidly as possible to the Protecting Power.

287. This Article provides the individuals interned or placed in assigned residence with basic
procedural rights in relation to the detaining power. The first paragraph guarantees the right of
appeal, under an a posteriori scheme before an appropriate court or administrative board designated
by the detaining party. In cases where an appeal is denied, the court or administrative board must
reconsider the case periodically. Paragraph 2 obliges the detaining party to provide the Protecting
Power with the names of protected persons who are interned, placed in assigned residence or

released.*®® If the exceptional and severe decision to intern or to place a civilian in assigned

397 |ICRC Commentary (GC 1V), p. 258.

398 See also ~elebi}i Trial Judgement, para. 577.

399 nelebi}i Trial Judgement, para. 578.

400 See also para. 7(1) of the Standard Minimum Rules for the Treatment of Prisoners, adopted by the First United
Nations Congress on the Prevention of Crime and the Treatment of Offenders, held in Geneva in 1955, and approved by
the Economic and Social Council by its resolutions 663 C (XXIV) of 31 July 1957 and 2067 (LXII) of 13 May 1977.
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residence is taken where it is not justified by absolute necessity for the security of the State, the

court or administrative board must revoke it.*°*

288. Finally, Article 132 of Geneva Convention IV provides:

Each interned person shall be released by the Detaining Power as soon as the reasons which
necessitated his internment no longer exist.

The Parties to the conflict shall, moreover, endeavour during the course of hostilities, to conclude
agreements for the release, the repatriation, the return to places of residence or the accommodation
in a neutral country of certain classes of internees, in particular children, pregnant women and
mothers with infants and young children, wounded and sick, and internees who have been detained
for along time.

Despite its general wording, paragraph 1 forms the counterpart to the principle stated in Article 42,

and seeks to prevent the unlimited detention of civilians.

289. Based on the foregoing, the Chamber agrees with the following findings of the Trial

Chamber in ~elebi}i in respect of the crime of unlawful confinement:

[T]he confinement of civilians during armed conflict may be permissible in limited cases, but has
in any event to be in compliance with the provisions of articles 42 and 43 of the Geneva
Convention IV. The security of the State concerned might require the internment of civilians and,
furthermore, the decision of whether a civilian constitutes a threat to the security of the State is
largely left to its discretion

The Trial Chamber went on to assert that

... the measure of internment for reasons of security is an exceptional one and can never be taken
on a collective basis. An initially lawful internment clearly becomes unlawful if the detaining
party does not respect the basic procedural rights of the detained persons and does not establish an
appropriate court or administrative board as prescribed in article 43 of Geneva Convention IV.*%®

290. The Trial Chamber now looks at the arguments of the ~erkez Defence with regard to the
Korematsu and Hirabayashi cases. The Chamber first notes that the decisions in question were
rendered in the light of the United States Constitution and prior to the adoption of the Geneva
Conventions. It is the opinion of this Trial Chamber that those decisions should not be analysed
solely in the context of the Second World War, but also, and especially, in the light of their
subsequent development. Thus, in 1984, the United States District Court for the Northern District

of California*®* rendered a judgement whereby Mr. Korematsu was granted a writ of coram nobis*®®

401 1CRC Commentary (GC 1V), p. 261.

402 nelebi}i Trial Judgement, para. 583.

403 nelebi}i Trial Judgement, para. 583.

404 Korematsu v. United States of America, 584 F. Supp. 1406-1424 (N.D.Ca. 1984), hereinafter “1984 Korematsu
case”.

405 A writ of coram nobis is a remedy by which the court can correct errors in criminal convictions where other
remedies are not available. As formulated by the District Court though, its decision “does not reach any errors of law
suggested by petitioner. At common law, the writ of coram nobis was used to correct errors of fact it was not used to
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to vacate his conviction on the grounds of governmental misconduct, i.e., that the Government
deliberately omitted relevant information and provided misleading information before the Supreme
Court, and seriously impaired the judicial process.*®® On that occasion, the United States
Government acknowledged the injustice suffered by the petitioner and other Japanese-

7

Americans.*®” In its decision, the court referred to the findings of the Commission on Wartime

Relocation and Internment of Civilians*°®:

“[B]Jroad historical causes which shaped these decisions [exclusion and detention] were race
prejudice, war hysteria and a failure of political leadership”. As a result, “a grave injustice was
done to American citizens and resident aliens of Japanese ancestry who, without individual review
or any probative evidence against them, were excluded, removed and detained by the United
States during World War 11.

According to the court, although the Supreme Court’s decision stands as the law of this case,

Justices of that Court and legal scholars have commented that the decision is an anachronism in
upholding overt racial discrimination as compellingly justified.**°
Thus, the court stated that “[a]s a legal precedent, [the Korematsu decision] is now recognized as
having very limited application.” Interestingly, the court cited the United States Government’s
acknowledgement of its concurrence with the Commission’s observations that “today the decision

in Korematsu lies overruled in the court of history”. %

291. Given this evolution of the American legal perception of the Korematsu and Hirabayashi
decisions, coupled with the fact that the Supreme Court decisions were rendered prior to the
adoption of the Geneva Conventions, the Chamber cannot consider these decisions as constituting a
precedent with regard to the question of what constitutes unlawful confinement of civilian persons
under the Geneva Conventions. The Trial Chamber finds that the confinement of civilians during

armed conflict may be permissible in limited cases, but will be unlawful if the detaining party does

correct legal errors and this court has no power, nor does it attempt, to correct any such errors”. See 1984 Korematsu
case, p. 1420.

406 1984 Korematsu case, p. 1420.

071984 Korematsu case, p. 1420.

408 Established in 1980 by an act of the United States Congress, this Commission was directed to review, inter alia,
directives of the United States military forces requiring the relocation and, in some cases, detention in internment camps
of American citizens, including those of Japanese ancestry; and to recommend appropriate remedies. This resulted in
an Act of Congress on the Restitution for World War 11 Internment of Japanese Americans and Aleuts (50 USCS Appx
88 1989) recognising that “a grave injustice was done to both citizens and permanent resident aliens of Japanese
ancestry by the evacuation, relocation and internment of civilians during World War 1l [which] were carried out without
adequate security reasons and without any acts of espionage or sabotage [and] were motivated largely by racial
prejudice, war time hysteria, and a failure of political leadership. ... [F]or these fundamental violations of the basic
civil liberties and constitutional rights of these individuals of Japanese ancestry, the Congress apologizes on behalf of
the Nation”.

4091984 Korematsu case, pp. 1416-1417.

#10 1984 Korematsu case, p. 1420.

84
Cace Nlin I1T-0R-14/2-T 2R Erhriiarv 2001



not comply with the provisions of Articles 42 and 43 of Geneva Convention IV. Thus, as
confirmed by the ~elebi}i Appeal Judgement, the confinement of civilians will be unlawful in the
following circumstances:

0] when a civilian or civilians have been detained in contravention of Article 42 of Geneva

Convention 1V, ie, they are detained without reasonable grounds for believing that the security of
the Detaining Power makes it absolutely necessary; and

(i)  where the procedural safeguards required by Article 43 of Geneva Convention IV are not
complied with in respect of detained civilians, even where their initial detention may have been
justified #*2

2. Imprisonment (Article 5)

(@) Arguments of the Parties

292.  According to the Prosecution, the underlying elements of imprisonment as a crime against
humanity are identical to the elements as set forth above for unlawful confinement under Article 2
of the Statute.**®

293. The Kordic Defence submits that the mens rea for imprisonment, as with all other crimes
against humanity, must be the specific intent to take part in the furtherance of a formal government

policy or plan and with discriminatory intent.**

294. The Cerkez Defence arguments are the same as those set out with regard to the crime of

unlawful confinement of civilians.**®
(b) Discussion

295. The offence of imprisonment is punishable under Article 5(e) of the Statute as a crime
against humanity. This section will consider the definition of imprisonment pursuant to which its

legality will be discussed.

296. The Trial Chamber observes that, to date, the jurisprudence of the ad hoc International
Tribunals has not addressed the crime against humanity of imprisonment. Therefore, this Trial
Chamber deems it necessary briefly to determine the scope of imprisonment in the context of

crimes against humanity.

#11 1984 Korematsu case, p. 1420.

#12 nelebi}i Appeal Judgement, para. 322.

#13 prosecution Final Brief, Annex 5, para. 196.

14 Kordi} Pre-trial Brief, Attachment A, p. 12; Kordi} Final Brief, p. 494.
#15 nerkez Final Brief, pp. 105-108.
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297. Concerning the Statutes of the ad hoc International Tribunals, Article 5 of the International
Tribunal Statute and Article 3 of the ICTR Statute both refer to the term “imprisonment” as a crime
against humanity but do not define it.**®

298. As for the Indictment, it charges Dario Kordi} under “Imprisonment/Unlawful
Confinement” with a crime against humanity (Count 21) and a grave breach (Count 22). Likewise,
under “Imprisonment/Unlawful Confinement”, the Indictment charges Mario “erkez with a crime
against humanity (Count 29) and a grave breach (Count 30). This coupling of the charges in the
Indictment suggests that although imprisonment and unlawful confinement are two distinct crimes,
the Prosecution has viewed them as sharing the same elements. This inference is strengthened by
the Prosecution Final Brief in which it considers that the underlying elements of imprisonment as a
crime against humanity are identical to the elements as set forth in paragraphs 51-63 of its Final

Brief for unlawful confinement under Article 2 of the Statute.

299. In its definition of crimes against humanity, the Internationaln Law Commission refers to
the prohibited act of “arbitrary imprisonment” under sub-paragraph (h):

the term imprisonment encompasses deprivation of liberty of the individual and the term
“arbitrary” establishes the requirement that the deprivation be without due process of law. !’

The International Law Commission further indicates that arbitrary imprisonment is contrary to
Article 9 of the Universal Declaration of Human Rights and to Article 9 of the International
Covenant on Civil and Political Rights (“ICCPR”)**® and would cover the practice of concentration

camps or detention camps or “other forms of long-term detention”.*°

300. Finally, Article 7(1)(e) of the ICC Statute mentions “imprisonment or other severe
deprivation of physical liberty in violation of fundamental rules of international law”. Thus, this
provision prohibits imprisonment only where it is contrary to international law and draws a

distinction between lawful and unlawful imprisonments. *?°

#18 The same approach was adopted by Control Council Law No. 10 (Article 11, paragraph (c)) whereby “imprisonment”
was included — but not defined - as a crime against humanity. See Official Gazette of the Control Council for Germany,
No. 3, Berlin, 31 January 1946. Reprinted in Ferencz 488, 1 Friedman 908.

171996 ILC Report, p. 101.

18 1bid. Article 9, para. 1, of the International Covenant on Civil and Political Rights, adopted by the United Nations
General Assembly on 16 December 1996 (“ICCPR”) provides that: “No one shall be deprived of his liberty except on
such grounds and in accordance with such procedures as are established by law”.

4191996 ILC Report, p. 101.

420 according to Cherif Bassiouni, by adding the language “other severe deprivation of physical liberty”, Article 7(1)(e)
of the ICC Statute has broadened the scope of meaning of “imprisonment” to include other conduct which under the
previous formulations may have been outside the scope of “imprisonment”. See Cherif Bassiouni, Crimes Against
Humanity in International Criminal Law, Second Revised Edition, Kluwer Law International, pp. 362-363.
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301. In the light of this analysis, the Trial Chamber concurs with the arguments of the
Prosecution with regard to the identity of the elements of the crime of imprisonment and those of

unlawful confinement.

302. The Trial Chamber concludes that the term imprisonment in Article 5(e) of the Statute
should be understood as arbitrary imprisonment, that is to say, the deprivation of liberty of the
individual without due process of law, as part of a widespread or systematic attack directed against
a civilian population. In that respect, the Trial Chamber will have to determine the legality of
imprisonment as well as the procedural safeguards pertaining to the subsequent imprisonment of the
person or group of persons in question, before determining whether or not they occurred as part of a

widespread or systematic attack directed against a civilian population.

303. Based on the aforementioned definition, the imprisonment of civilians will be unlawful

where:

- civilians have been detained in contravention of Article 42 of Geneva Convention IV, i.e.,
they are detained without reasonable grounds to believe that the security of the Detaining
Power makes it absolutely necessary;

- the procedural safeguards required by Article 43 of Geneva Convention IV are not complied
with in respect of detained civilians, even where initial detention may have been justified;**

and
- they occur as part of a widespread or systematic attack directed against a civilian population.

E. Taking of Hostages

304. Dario Kordi} and Mario ~erkez are charged in the Indictment with taking Bosnian Muslims
as hostages. These acts are charges under Article 2 (as “taking civilians as hostages” in Counts 25
and 33 respectively) and Article 3 of the Statute (as “taking of hostages” in Counts 26 and 34

respectively).

1. Taking Civilians as Hostages (Article 2)

(@) Arguments of the parties

305. The Prosecution submits that the elements of the crime of taking civilians as hostages under

Article 2(h) are: (i) civilians were seized, detained, or otherwise held hostage; (ii) the detained

421 nelebi}i Appeal Judgement, para. 322. The Appeals Chamber set forth this definition in the context of a discussion
of the offence of unlawful confinement under Article 2 of the Statute. See also discussion above.
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civilians were wilfully used for the purpose of obtaining some advantage or securing some
commitment from a Party to the conflict, or other person or group of persons; and (iii) there was a
threat to the life, well-being or freedom of the civilians detained if such advantage was not obtained

or such commitment not secured. 4?2

306. The Prosecution observes that the term “hostages” was defined in The Hostages Trial, W.
List and Others as “those persons of the civilian population who are taken into custody for the
purpose of guaranteeing with their lives the future good conduct of the population of the community
from which they are taken.”*?* The ICRC Commentary to Article 75(2)(c) of Additional Protocol I,
it is argued, expanded the definition of hostages in the Hostages case to include persons “detained
for the purpose of obtaining certain advantages.”***  While Article 12 of the International
Convention Against the Taking of Hostages specifically states that the Convention does not apply
to acts of hostage-taking committed in the course of armed conflict, it is argued that it can be of

5

assistance in determining the essential elements of the offence.*?®> The Convention defines the

crime in the following terms:
any person [who] seizes or detains and threatens to kill, to injure or to continue to detain another
person in order to compel a third party, namely a State, an international organisation, a natural or

juridical person, or a group of persons, to do or abstain from doing any act as an explicit or
implicit condition for the release of the hostage.*?

307. The Kordi} Defence submits that the crime of unlawfully taking civilians as hostages
comprises the following elements: (i) the victims are civilians detained against their will, (ii) there
is no reasonable basis for their detention, (iii) the civilian detainees are answerable with their lives,
physical well-being, or their freedom for the granting of a concession, (iv) the accused committed
an unlawful act that caused the detention of the civilians and he intended to commit that act, (v) the

accused intended to detain civilians against their will for the purpose of extracting a concession. *?’

308. In the Defence’s submission, hostage-taking is only unlawful where the accused lacks a
reasonable basis for detaining the civilian hostages. Thus, it is argued, detention is permitted to
protect civilians or when security concerns make it necessary.*®

309. As regards the mens rea element, the Defence submits that the accused must not only have

deliberately detained the victims, he must have intended to detain them for the purpose of extracting

422 prosecution Final Brief, Annex 5, para. 64.
423 prosecution Final Brief, Annex 5, para. 66.
424 prosecution Final Brief, Annex 5, para. 68.
425 prosecution Final Brief, Annex 5, para. 70.
#26 prosecution Final Brief, Annex 5, para. 70.
27 Kordi} Pre-trial Brief, VVol. 11, para. 57.

*28 Kordi} Pre-trial Brief, VVol. 1, para. 60.
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a concession. Moreover, it is argued, “even if a concession is eventually sought . . . the accused is
not liable absent proof that he performed his original actions of detention for the purpose of

extracting a concession”.#%°

310. The ~erkez Defence made no individual submissions in relation to the legal ingredients of

this offence, but the Trial Chamber notes its joinder in the Kordi} Final Brief.**°
(b) Discussion

311. This crime is listed as one of the grave breaches in Article 147 of Geneva Convention V.
The ICRC Commentary thereto provides:

The taking of hostages: Hostages might be considered as persons illegally deprived of their

liberty, a crime which most penal codes take cognizance of and punish. However, there is an

additional feature, i.e. the threat either to prolong the hostage’s detention or to put him to death.

The taking of hostages should therefore be treated as a special offence. Certainly, the most serious

crime would be to execute hostages which, as we have seen, constitutes wilful killing. However,

the fact of taking hostages, by its arbitrary character, especially when accompanied by a threat of

death, is in itself a very serious crime; it causes in the hostage and among his family a mortal
anguish which nothing can justify *3*

312. It would, thus, appear that the crime of taking civilians as hostages consists of the unlawful
deprivation of liberty, including the crime of unlawful confinement. In that regard, the Chamber

observes that the elements of the crime of unlawful confinement are set out above.

313. The additional element hat must be proved to establish the crime of unlawfully taking
civilians hostage is the issuance of a conditional threat in respect of the physical and mental well-
being of civilians who are unlawfully detained. The ICRC Commentary identifies this additional
element as a “threat either to prolong the hostage’s detention or to put him to death”. In the
Chamber’s view, such a threat must be intended as a coercive measure to achieve the fulfilment of a
condition. The Trial Chamber in the Bla{ki} case phrased it in these terms: “The Prosecution must
establish that, at the time of the supposed detention, the allegedly censurable act was perpetrated in

order to obtain a concession or gain an advantage.”**?

314. Consequently, the Chamber finds that an individual commits the offence of taking civilians
as hostages when he threatens to subject civilians, who are unlawfully detained, to inhuman

treatment or death as a means of achieving the fulfilment of a condition.

429 Kordi} Pre-trial Brief, Vol. 11, para. 61.

#30 ~erkez Final Brief, p.4.

431 |CRC Commentary (GC 1V), pp. 600—601.

432 Blafki} Trial Judgement, para. 158 (emphasis added).
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2. Taking of Hostages (Article 3)

(@) Arguments of the parties

315. The Prosecution defines the elements of this offence as follows:*33

(1) the occurrence of
acts or omissions causing person/s to be seized, detained, or otherwise unlawfully held as hostages;
(2) the acts or omissions involved a threat to injure, kill, or continue to detain such person/s in order
to compel a State, military force, international organisation, natural person or group of persons to
act or refrain from acting, as an explicit or implicit condition for the safe release of the hostage/s;
(3) the acts or omission were committed wilfully; (4) the victims of the acts or omissions were
persons taking no active part in hostilities pursuant to Common Article 3 of the Geneva
Conventions; (5) there was a nexus between the acts or omissions and an armed conflict; (6) the
accused bears individual criminal responsibility for the acts or omissions under Article 7(1) or 7(3)

of the Statute.

316. The Kordi} Defence submits that this offence “should be analysed in a manner consistent
with ‘taking civilians as hostages’ under Article 2”, with “Article 2” being understood to be that of
the Statute.*3* It also concurs in the Bla{ki} Trial Judgement in respect of the definition of hostages

and the actus reus of the offence of hostage-taking.*3°

317. The Prosecution Final Brief submits that this offence violates Common Article 3 (1) of the
Geneva Conventions as well as Article 75 (2) (c) of Additional Protocol | and Article 4 (2) (c) of
Additional Protocol 11.43¢

318. The ~erkez Final Brief asserts that the Prosecution has not proved the offence, an assertion

that is more linked to facts than law.*3’
(b) Discussion

319. The Trial Chamber notes that Common Article 3(1)(b) of the Geneva Conventions prohibits
the taking of hostages in respect of persons taking no active part in the hostilities, members of

armed forces who have laid down their arms and those placed hors de combat by sickness, wounds,

33 prosecution Pre-trial Brief, p. 48.

434 Kordi} Pre-trial Brief, para. 74.

#35 prosecution Final Brief, Annex V, paras. 130 and 134.
#3¢ prosecution Final Brief, Annex V, para. 97.

#37 nerkez Final Brief, pp. 115-116.
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detention, or any other cause. The Bla{ki} Trial Chamber, relying upon the ICRC Commentary
(GC 1V) adopted a broad definition of the term “hostage”.**® It went on
The definition of hostages must be understood as being similar to that of civilians taken as

hostages within the meaning of grave breaches under Article 2 of the Statute, that is — persons
unlawfully deprived of their freedom, often wantonly and sometimes under threat of death**°

The Bla{ki} Trial Judgement also held that hostages are taken to “obtain some advantage or to

ensure that a belligerent, other person or other group of persons enter into some undertaking”.*4°

320. This Trial Chamber concurs with these findings and considers that, in the context of an
international armed conflict, the elements of the offence of taking of hostages under Article 3 of the
Statute are essentially the same as those of the offence of taking civilians as hostage as described by
Article 2 (h).

F. Attacks and Property-Related Offences

1. Unlawful Attacks on Civilians and Civilian Objects (Article 3)

321. Dario Kordi} and Mario "erkez are charged with the offence of unlawful attack on civilians
(under Counts 3 and 5 respectively), and unlawful attack on civilian objects (under Counts 4 and 6

respectively) under Article 3 of the Statute.**!

(@) Arguments of the parties

322. The Prosecution defines the elements of the offence of unlawful attack on civilians as
follows:**2 (1) an attack resulted in civilian deaths, serious injury to civilians, or a combination
thereof; (2) the civilian status of the population or individual persons killed or seriously injured
was known or should have been known; (3) the attack was wilfully directed at the civilian
population or individual civilians; (4) there was a nexus between the attack and an armed conflict;
(5) the accused bears individual criminal responsibility for the attack under either Article 7(1) or
7(3) of the Statute.

323. The Prosecution defines the elements of the offence of unlawful attack on civilian objects as

443

follows: (1) an attack resulted in damage to civilian objects; (2) the civilian character of the

objects damaged was known or should have been known; (3) the attack was wilfully directed at

#38 Bla{ki} Trial Judgement, para. 187.
439 Blafki} Trial Judgement, para. 187.
440 BJafki} Trial Judgement, para. 187.
41 |ndictment, paragraphs 40-41.

#42 prosecution Pre-trial Brief, pp. 48-49.
#43 prosecution Pre-trial Brief, p. 49.
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civilian objects; (4) there was a nexus between the attack and an armed conflict; (5) the accused

bears individual criminal responsibility for the attack under either Article 7(1) or 7(3) of the Statute.

324. The Kordi} Defence defines the elements of the two offences as follows:*** (1) a wilful and
deliberate attack is launched against civilians or protected civilian objects; (2) the attack is
indiscriminate (i.e., not directed at a specific military objective), and in violation of international
humanitarian law; (3) the attack causes civilian deaths, serious injury to civilians or a combination
thereof; (4) the accused intended (dolus directus) to launch the attack against civilians; (5) the
accused launched the attack with the knowledge that such attack will cause excessive loss of life or

injury to civilians or damage to civilian objects.

325. The Kordi} Defence maintains that only “serious” violations are covered by Article 3 of the
Statute and argues that unlawful attacks on civilians or civilian objects may only be regarded as

“serious” if they result in death or serious injury.**®
(b) Discussion

326. There is little difference between the definitions given by the Prosecution and the Defence.
Civilians and civilian objects are protected by, inter alia, Geneva Convention IV. Civilians are
expressly protected under that Convention, and civilian objects, such as civilian hospitals organised
to give care to the wounded and sick, the infirm and maternity cases, “may in no circumstances be
the object of attack, but shall at all times be respected and protected by the Parties to the
conflict”.**® The protection of civilians and civilian objects is augmented by Additional Protocol I,
Article 50 (1) of which defines the category of civilians as including those who do not belong to
one of the categories of persons referred to in Article 4 (A) (1), (2), (3) and (6) of Geneva
Convention |11, and in Article 43 of Additional Protocol 1. Article 51 (2) of Additional Protocol I

provides that

The civilian population as such, as well as individual civilians, shall not be the object of attack.

However, civilians will no longer enjoy the protection afforded by Additional Protocol I if “they

take a direct part in hostilities”.**

327.  Atrticle 52 (1) of Additional Protocol I defines civilian objects as “all objects which are not
military objectives”. Military objectives are defined in paragraph 2 as “those objects which by their

444 Kordi} Pre-trial Brief, Vol. 1, para. 77.
445 Kordi} Pre-trial Brief, Vol. 1, para. 69.
448 Art. 18, Geneva Convention IV.

*47 Additional Protocol 1, Art. 51 (3).
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nature, location, purpose or use make an effective contribution to military action and whose total or
partial destruction, capture or neutralization, in the circumstances ruling at the time, offers a definite
military advantage.” Article 52 (2) further states that “{a]ttacks shall be limited strictly to military

objectives”.

328. In short, prohibited attacks are those launched deliberately against civilians or civilian
objects in the course of an armed conflict and are not justified by military necessity. They must
have caused deaths and/or serious bodily injuries within the civilian population or extensive damage

448

to civilian objects. Such attacks are in direct contravention of the prohibitions expressly

recognised in international law including the relevant provisions of Additional Protocol I.

2. Destruction of Property

329. Dario Kordi} and Mario “erkez are charged in Counts 37 and 40 of the Indictment,
respectively, with the crime of extensive destruction of property not justified by military necessity
under Article 2(d) of the Statute. Counts 38 and 41 respectively charge them with the crime of

wanton destruction not justified by military necessity under Article 3(b) of the Statute.**°

(@) Extensive destruction of property not justified by military necessity (Article 2)

(i) Arguments of the Parties

330. The Prosecution submits that the elements of this crime are: (i) the occurrence of extensive
destruction of property protected pursuant to the Geneva Conventions, where (ii) the destruction

was not justified by military necessity and (iii) the destruction was committed wilfully.*>°

331. In the Prosecution’s submission, the property protected by this povision can be real or
personal, public or private. In order to qualify as a grave breach, it is argued, the quantity or value

of the property destroyed must be sufficiently large.**

Relying upon the decision of the Trial
Chamber in the Blafki} case, the Prosecution submits that the meaning of “extensive” must be

evaluated based upon the facts and circumstances of the military operation at issue. **?

332. Moreover, it is argued, the term “extensive” must be assessed in light of what is justified by
military necessity. According to the Prosecution, the targeted destruction of houses belonging to a

particular national or ethnic group with no purpose other than to prevent their continuing habitation

448 Blafki} Trial Judgement, para. 180.

449 |ndictment, paras. 55-56.

#50 prosecution Final Brief, Annex 5, para. 44.
#51 prosecution Final Brief, Annex 5, para. 45.
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can never be justified by military necessity.**® Finally, it is submitted, the alleged perpetrator of

this crime must have acted intentionally or with “extreme indifference to the substantial likelihood

of destruction of protected property as a consequence of the conduct in question”.*>*

333. The Kordi} Defence submits that the elements of this offence are: (i) that the property is
destroyed beyond repair, (ii) that the property is protected under the Geneva Conventions, (iii) that
the destruction occurred on a large scale, (iv) that the accused wantonly committed an unlawful act

that caused the destruction of the property, (v) that the destruction was not justified by military

455

necessity. It is argued that, other than certain designated types of property, the Geneva

Conventions do not provide general protection for property in enemy territory; rather the offence

applies in respect of real and personal property only in occupied territory.**°

334. In the Defence’s submission, the term “extensive” means that the destruction must have

457

occurred on a large scale. Moreover, the Prosecution bears the burden of proving that the

destruction of the property in question was not justified by military necessity.*®

(i) Discussion

335.  Article 147 of Geneva Convention IV sets out the crime of extensive destruction as a grave

breach. The ICRC Commentary thereto states, in relation to the crime of extensive destruction

The Fourth Convention forbids the destruction of civilian hospitals and their property or damage
to ambulances or medical aircraft. Furthermore, the Occupying Power may not destroy in
occupied territory real or personal property except where such destruction is rendered absolutely
necessary by military operations. On the other hand, the destruction of property on enemy
territory is not covered by the provision. In other words, if an air force bombs factories in an
enemy country, such destruction is not covered either by Article 53 or by Article 147. On the
other hand, if the enemy Power occupies the territory where the factories are situated, it may not
destroy them unless military operations make it absolutely necessary.**°

336. Several provisions of the Geneva Conventions identify particular types of property accorded
general protection thereunder. For example, Article 18 of Geneva Convention IV provides that
“civilian hospitals organized to give care to the wounded and sick, the infirm and maternity cases,

may in no circumstances be the object of an attack, but shall at all times be respected and protected

52 prosecution Final Brief, Annex 5, para. 46.

453 prosecution Final Brief, Annex 5, paras. 48-49.
454 prosecution Final Brief, Annex 5, para. 50.

#5% Kordi} Pre-trial Brief, Vol. 1, para. 54.

#56 Kordi} Pre-trial Brief, Vol. I, para. 55.

57 Kordi} Pre-trial Brief, Vol. 1, para. 55.

#58 Kordi} Pre-trial Brief, VVol. 1, para. 56.

5% |ICRC Commentary (GC 1V), p. 601.
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by the parties to the conflict”.*®® While property thus protected is presumptively immune from
attack, the Conventions identify certain highly exceptional circumstances where the protection
afforded to such property will cease.*®*

337. Atrticle 53 of Geneva Convention IV sets forth a general prohibition on the destruction of
property in occupied territory:
Any destruction by the Occupying Power of real or personal property belonging individually or
collectively to private persons, or to the State, or to other public authorities, or to social or co-
operative organizations, is prohibited, except where such destruction is rendered absolutely
necessary by military operations.*®?
While the protective scope of this provision encompasses all real and personal property, other than
property accorded general protection under the Geneva Conventions, it only applies in occupied

territories. This is confirmed by the ICRC Commentary, which states that:

[i]n order to dissipate any misconception in regard to the scope of Article 53, it must be pointed
out that the property referred to is not accorded general protection; the Convention merely

provides here for its protection in occupied territory. The scope of the Article is therefore limited
to destruction resulting from action by the Occupying Power. It will be remembered that Article
23(g) of the Hague Regulations forbids the unnecessary destruction of enemy property; since that
rule is placed in the section entitled “hostilities”, it covers all property in the territory involved in a
war; its scope is therefore much wider than that of the provision under discussion, which is only
concerned with property situated in occupied territory.

Thus, the protective requirement set forth in Article 53 of Geneva Convention IV represents an

additional duty that attaches only to an Occupying Power.

338. The question arises what is meant by the term “occupied territory” for the purposes of the
application of Article 53 of Geneva Convention IV. Section Il of Geneva Convention IV, under
which Article 53 falls, deals with the treatment which the inhabitants of occupied territory must

receive from the Occupying Power, and

represents the first attempt to codify the rules of international law dealing with occupation since
the conclusion of the Hague Conventions of 1899 and 1907 concerning the laws and customs of
war on land. The rules set forth in Section Il will supplement Sections Il and IllI of the
Regulations annexed to these Conventions, by making numerous points clearer.*®

80 5ee also Chapters 111, VV and VI of Geneva Convention | (protecting medical units, vehicles, aircraft, equipment and
material) and Article 22 et seq. (protecting hospital ships) and Article 38 et seq. (protecting medical transports) of
Geneva Convention 11.

#61 See in relation to medical units and establishments, Articles 21 and 22 of Geneva Convention I; in relation to the
material of mobile medical units, Article 33 of Geneva Convention I; in relation to medical transports, Article 36 of
Geneva Convention I, and; in relation to military hospital ships, Articles 34 and 35 of Geneva Convention II.

#52 Article 53, Geneva Convention IV.

#63 |CRC Commentary (GC IV), p. 272.
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In light of the absence of a definition of the term “occupied territory” in the Geneva Conventions,
and considering the customary status of the Hague Convention (IV) and the Regulations attached

thereto, *®* the Trial Chamber will have recourse to that Convention in defining the term.

339. Thus, Article 42 of the Regulations attached to Hague Convention IV *®° provides that:

Territory is considered occupied when it is actually placed under the authority of the hostile army.
The occupation extends only to the territory where such authority has been established and can be
exercised.

The Trial Chamber accepts this definition and finds that the enquiry as to whether a particular

territory is occupied must be conducted on a case-by-case basis.

340. In Bla{ki}, the only case to date before the International Tribunal to have provided a
definition of this crime, the Trial Chamber found that

[a]n Occupying Power is prohibited from destroying movable and non-movable property except
where such destruction is made absolutely necessary by military operations. To constitute a grave
breach, the destruction unjustified by military necessity must be extensive, unlawful and wanton.
The notion of “extensive” is evaluated according to the facts of the case — a single act, such as the
destruction of a hospital, may suffice to characterise an offence under this count**®

341. In view of the foregoing, the Trial Chamber finds that the crime of extensive destruction of
property as a grave breach comprises the following elements, either:

(1) Where the property destroyed is of a type accorded general protection under the Geneva
Conventions of 1949, regardless of whether or not it is situated in occupied territory; and the
perpetrator acted with the intent to destroy the property in question or in reckless disregard of the
likelihood of its destruction; or

(i)  Where the property destroyed is accorded protection under the Geneva Conventions, on

account of its location in occupied territory; and the destruction occurs on a large scale; and

(iii) the destruction is not justified by military necessity; and the perpetrator acted with the intent to

destroy the property in question or in reckless disregard of the likelihood of its destruction.

64 5ee Report of the Secretary-General, para. 41.

6% 5ee Hague Regulations Respecting the Laws and Customs of War on Land 1907, annexed to the 1907 Hague
Convention 1V Respecting the Laws and Customs of War (“Hague Regulations”).

#6¢ Bla{ki} Trial Judgement, para. 157.
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(b) Wanton destruction not justified by military necessity (Article 3)

(i) Arguments of the parties

342. The Prosecution submits that the offence of wanton destruction or devastation includes the

following elements:*°’

(1) the occurrence of destruction or devastation of property; (2) the
destruction or devastation was not justified by military necessity; (3) the destruction or devastation
was committed wilfully; (4) there was a nexus between the destruction or devastation and an armed
conflict; (5) the accused bears individual criminal responsibility for the destruction or devastation

under Article 7(1) or 7(3).

343. The Kordi} Defence submits that, in respect of this offence, the Prosecution must prove the
following:*®® (1) the destruction or devastation occurred on a large scale, involving whole areas;
(2) the accused wantonly committed an act that caused the destruction or devastation; (3) the
accused intended thereby to cause the destruction or devastation; (4) the destruction or devastation
Is not justified by military necessity; (5) there is a nexus between the destruction or devastation and

an armed conflict in which the accused participated.

344. In defining the offence, the Prosecution Final Brief repeats the first three elements listed in
the Prosecution Pre-trial Brief.*®® The Prosecution further argues, with reference to Article 2 (d) of
the Statute concerning extensive destruction, that “the scope of Article 3 (b) differs, however, in
that devastation is not limited to destruction of property in occupied territory or in the control of an
armed force”.*’® The Prosecution also considers that military necessity “does not justify a violation
of international humanitarian law insofar as military necessity was a factor which was already taken
into account when the rules governing the conduct of hostilities were drafted”.*™* It argues that the
mental element of this offence “does not include ordinary negligence”, and that “the destruction of

protected property cannot be purely accidental”.*"?

345.  The "erkez Final Brief seems to endorse the elements defined by the Prosecution by merely
asserting that “on locations where property was destroyed, this was the result of attacks on strategic
points and not civilian property”.#”® The validity of this assertion is a matter of evidence, rather
than law.

“67 prosecution Pre-trial Brief, p. 49.

468 Kordi} Pre-trial Brief, Vol. 11, para. 80.
#69 prosecution Final Brief, Annex 5, para. 79.
470 prosecution Final Brief, Annex 5, para. 80.
*"1 prosecution Final Brief, Annex 5, para. 81.
#72 prosecution Final Brief, Annex 5, para. 82.
473 nerkez Final Brief, pp. 55-56.
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(i) Discussion

346. The Trial Chamber considers that the elements for the crime of wanton destruction not

justified by military necessity charged under Article 3(b) of the Statute are satisfied where:
(1) the destruction of property occurs on a large scale;
(i) the destruction is not justified by military necessity; and

(ilf)  the perpetrator acted with the intent to destroy the property in question or in reckless

disregard of the likelihood of its destruction.

347. The Trial Chamber observes that, while property situated on enemy territory is not protected
under the Geneva Conventions, and is therefore not included in the crime of extensive destruction
of property listed as a grave breach of the Geneva Conventions, the destruction of such property is

criminalised under Article 3 of the Statute.*’

3. Plunder (Article 3)

348. Dario Kordi} and Mario ~erkez are both charged with the “plunder of public or private
property” under Article 3(e) of the Statute in Counts 39 and 42 respectively.

(@ Arguments of the parties

349. The Prosecution lists the following elements of the offence:*"> (1) public or private property
was unlawfully or violently acquired; (2) the property was acquired wilfully; (3) there was a nexus
between the unlawful appropriation of property and an armed conflict; (4) the accused bears
individual criminal responsibility for the unlawful acquisition of property under either Article 7(1)
or 7(3) of the Statute.

350. The Kordi} Defence maintains that the Prosecution must prove several elements of plunder,
particularly that the property was appropriated without justification, with the intent permanently to
deprive the owner of its possession or use, and that the property was of sufficient monetary value to
involve grave consequences to its owner.*® It goes on to define the elements as follows:*’" (1) the
accused unlawfully appropriated private or public property; (2) the accused did so against the will

and consent of the owner; (3) the appropriation was of sufficient monetary value to involve grave

474 |CRC Commentary (GC 1V), p. 615.

#75 prosecution Pre-trial Brief, p. 50.

#76 Kordi} Pre-trial Brief, Vol. 11, paras. 84-85, citing the Celebici Trial Judgement, para. 1154.
77 Kordi} Pre-trial Brief, VVol. 11, para. 84.
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consequences for the victims; (4) the accused appropriated the property with the intent unlawfully
to deprive the owner its use and benefit; (5) the accused intended to appropriate the property
permanently; (6) the appropriation was not justified; and (7) there was a nexus between the

appropriation and an armed conflict in which the accused participated.
(b) Discussion

351. The offence of plunder or spoliation has long been known to international law, and it is

prohibited as a matter of both conventional and customary law.*"

352. The essence of the offence is defined by the “elebi}i Trial Judgement as “all forms of
unlawful appropriation of property in armed conflict for which individual criminal responsibility
attaches under international law, including those acts traditionally described as “pillage”.*’® Such
acts of appropriation include both widespread and systematised acts of dispossession and
acquisition of property in violation of the rights of the owners and isolated acts of theft or plunder

by individuals for their private gain.*°

The Judgement also expresses, and this Trial Chamber
concurs, that “the prohibition against unjustified appropriation of private or public property
constitutes a rule protecting important values”.*3! To measure that importance, the ~elebi}i Trial
Judgement refers to “sufficient monetary value” of the property so appropriated as to involve

“grave consequences for the victims”.*8?

353. The ~elebi}i Trial Judgement has been followed by the Bla{ki} Trial Judgement*®® and the

t.484

Jelisi} Trial Judgemen This Trial Chamber sees no reason why it should depart from the

conclusions of those Judgements.

4. Destruction or Wilful Damage to Institutions Dedicated to Religion or Education (Article 3)

354. Dario Kordi} and Mario ~erkez are finally charged with the offence of destruction or wilful
damage to institutions dedicated to religion or education under Article 3(d) of the Statute, in Counts
43 and 44 respectively.

478 see Hague Regulations, Article 46; the Charter of the International Military Tribunal 1945, Art. 6(b); The Trial of
German Major War Criminals (Pr