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REFUGEE REVIEW TRIBUNAL
DECISION AND REASONS FOR DECISION
RRT Reference: V95/03161

Tribunal : John A. Gibson

Date: 22 September 1995

Place: MELBOURNE

Decisionlll : Application for a protection visa remitted pursuant to paragraph
415(2)(c) of the Migration Act 1958 (" the Act™) for reconsideration with a
direction that the criterion requiring the applicant to be a non-citizen in
Australiatowhom Australia has protection obligations under the Convention
relating to the Status of Refugees done at Geneva on 28 July 1951 as amended by
the Protocol relating to the Status of Refugees done at New York on 31 January
1967, is satisfied in relation to both applicants.

DECISION UNDER REVIEW AND APPLICATION

This is an application for review of a decision mach 28 March 1995 refusing to
grant a protection visa.

The jurisdiction of the Tribunal arises by virtuie-o

() sub-s 414 (1) of the Act which requires theblmal to review an "RRT-reviewable
decision" where a valid application is made undét ;

(if) sub-s 411(1), which defines, in para (c), &RT-reviewable decision" to include
a decision to refuse to grant a protection visd; an

(i) s 412, which prescribes the criteria for digiapplication.

| am satisfied that the jurisdictional requiremdrgted under paras. (i) to (iigupra
exist in this matter.

BACKGROUND

The applicant is an ethnic Croatian woman in het-farties who was born in xxxx in
Slavonia, which is part of the Republic of Croakmwever, she lived for twenty-
seven years in xxxxxx which is a town on the outslof Sarajevo close to the
XXXXXxX in the Republic of Bosnia-Herzegovina (BiHf)has been under Serb control
throughout the duration of the siege of Sarajeveciwhommenced in April 1992. She
moved there when she married and was a permarsadéne of Bosnia-Herzegovina
when it was a constituent republic of the Socidlstieral Republic of Yugoslavia
(SFRY). The applicant describes herself as an axtaatiby occupation. She fled
Bosnia accompanied by her elderly mother in xxx84L8nd travelled to Croatia



where she obtained a Croatian passport that sam#hrabher birthplace. She then
promptly proceeded to England where her childrerevieing. In November 1994
the applicant arrived in Australia on a visitoravesnd made her application for
refugee status almost immediately upon arrival.

At the time of the lodging of her refugee applioather husband who initially was
stated to be a person included in the applicatamhrot arrived in Australia. By the
time of the interview this position had changedhat he was present in the
jurisdiction and he appeared with his wife to gexedence. The primary decision-
maker treated the applicant's husband as a persludéed in the application for a
protection visa but as having no separate claintssobwn.

The applicant's husband is an ethnic Croat in diky difties who was born In
Sarajevo and lived his whole life in Bosnia-Herzaga. His fled his home some time
after his wife, went to Croatia and having obtaiae@roatian passport in Zagreb took
the same route to Australia as had his wife.

| propose to refer in the course of this decismthe female applicant as either the
wife or the primary applicant where applicable, #mel male applicant as the husband
or the secondary applicant.

There is a threshold question as to what approabbuld take to the husband's
application.

Although he was not in the migration zone at theetthe applicant lodged her
application for a protection visa in late Novemb884, he arrived in Australia
shortly after she had done so. On his arrival,ttended his wife's interview with the
Onshore Refugee Program (ORP) officer in Febru@Bbland submitted an
application for a protection visa (866) in that gamonth. This application was
headed 'Application for a member of the family utiits part is for a member of the
family unit who does NOT have their own claims #arefugee, but is included in
this application. If you DO have your own claimdi®a refugee, complete a Part C
instead'. The applicant had already lodged a Papglication in November 1994,
The ORP officer made the following file note onR€bruary 1995, '[The Applicant's]
spouse unexpectedly turned up at [interview], hgvarrived in [Australia] recently.
To be included in PV [protection visa] system'. TOIRP officer refused the grant of a
protection visa to both the applicant and her hodlea 28 March 1995. In his
statement of reasons for his decision, the ORafitated that the applicant had
made specific claims under the Convention, whilehusband was a member of the
family unit included in the decision record who haat made specific claims of his
own. However, the officer's discussion of the agit's claims also deals with the
situation faced by her husband (eg his potengaility for military service).

The applicant's RRT application specifically states '[t]his application will include
any person included in the application made tadtbpartment of Immigration and
Ethnic Affairs'. On the basis of the above matetiabnsider that | am bound to
consider the claims of the applicant's husbandhasgb the application.

THE LAW



On 1 September 1994 tMigration Reform Act 1992 (MRA), by amendment to the
Act, introduced a visa known as a protection viggpkeople who seek protection as
refugees: see s.36 of the Act. This visa repldeesisas and entry permits previously
granted for that purpose. Section 39 of the MRA/mtes, in effect, that refugee
related applications not finally determined beftbvat date are to be dealt with as if
they were applications for a protection visa. Adwogly, for the purposes of this
review the Tribunal regards an applicant's prinagpplication(s) as (an) application(s)
for a protection visa.

The prescribed criteria for the grant of a protattrisa are set out in Part 866 of
Schedule 2 of thiligration Regulations (the Regulations): see s.31(3) of the Act and
r.2.03 of the Regulations.

It is a criterion for the grant of a protectionaithat at the time of application the
applicant claims to be a person to whom Austradis protection obligations under the
Refugees Convention and either makes specific slainder the Convention or
claims to be a member of the family unit of a parado is also an applicant and has
made such claims: cl. 866.211 of Schedule 2 oRibgulations.

It is also a criterion for the grant of a protentMsa that at the time of decision the
Minister is satisfied the applicant is a persowtmm Australia has protection
obligations under the Refugees Convention: cl.88b& Schedule 2 of the
Regulations.

The remaining criteria for the grant of a protegtiasa are, generally speaking, that
the applicant has undergone certain medical exdamisaand that the grant of the
visa is in the public and the national interest866.22 of Schedule 2 of the
Regulations.

"Refugees Convention" is defined by cl. 866.11F5cfiedule 2 of the Regulations to
mean the 1951 Convention relating to the StatuRedfigees (the Convention) as
amended by the 1967 Protocol relating to the Switiefugees (the Protocol). As a
party to both these international instruments, falist has protection obligations to
persons who are refugees as therein defined.

The central issue for determination in this magevhether or not the applicant is a
non-citizen in Australia to whom Australia has gaiton obligations under the
Convention and the Protocol.

Refugee defined

In terms of Article 1 A(2) of the Convention ancRrcol, Australia has protection
obligations to any person who:

"Owing to well-founded fear of being persecuted
for reasons of race, religion, nationality,

membership of a particular social group or polltica



opinion, is outside the country of his nationality

and is unable or, owing to such fear, is unwilling

to avail himself of the protection of that country;

or who, not having a nationality and being outgttecountry

of his former habitual residence, is unable or,rawi

to such fear, is unwilling to return to it."

(The five specified grounds are compendiously reféto as Convention reasons).
Outside the country of nationality.

First, the definition includes only those persormware outside their country of
nationality or, where the applicant is a statefg=mson, country of former habitual
residence. The applicant in this case meets thainament being outside his country
of nationality.

Well-founded fear.

Secondly, an applicant must have a "well-founded"fef being persecuted. The term
"well-founded fear" was the subject of commenChan Yee Kin v. The Minister for
Immigration and Ethnic Affairs(1989) 169 CLR 379 (Chan's case). It was observed
that the term contains both a subjective and aactibe requirement. "Fear" concerns
the applicant's state of mind, but this term islifjad by the adjectival expression
"well-founded" which requires a sufficient foundatifor that fear (see per Dawson J
at p.396 ).

The Court in Chan's case held that a fear of petsecis well-founded if there "is a
real chance that the refugee will be persecutbd returns to his country of
nationality” (per Mason CJ at p.389 and p.398,Tmehey J at p.407, and per
McHugh J at p.429). It was observed that the expras’ ‘a real chance'... clearly
conveys the notion of a substantial, as distirmnfa remote chance, of persecution
occurring..." (at p.389) and though it "does notghdhe prospects of persecution...it
discounts what is remote or insubstantial” (p.40& far fetched possibility must be
excluded" (at p.429). Therefore, a real chancesa$grution occurring may exist
"notwithstanding that there is less than a 50 pet chance of persecution occurring”
(at p.389). "... an applicant for Refugee Statug heve a well-founded fear of
persecution even though there is only a 10 perawanice that he will be shot,
tortured or otherwise persecuted, (at p. 429).

The Full Federal Court (sé¢lLGEA v Che Guang Xiang, unreported, 12 August
1994, No. WAGH61 of 1994, Jenkinson, Spender, Ler dJoint judgment, at p. 15-
16) has recently stated:

" According to the principles expounded in Chandb&ermination of whether the
fear of being persecuted is well-founded will degpen whether there is a "real



chance" that the refugee will be persecuted uptumréo the country of nationality.

A "real chance" that persecution may occur inclutiesreasonable possibility of such
an occurrence but not a remote possibility whicbpprly, may be ignored. It is not
necessary to show that it is probable that pergecutill occur.”

The question of how far into the future it is profelook when examining the
guestion of whether an applicant's fear is "wellffded" were he or she to return to
their country of origin is answered in the judgmehthe Full Federal Court ( Black
CJ, Lockhart and Sheppard JJ ) in the cadédlbfSEA and Paterson v Mok, 127 ALR
223, Sheppard J, with whom the other members ofthet agreed, said:

"l do not read into the evidence any question wipigts the matter in the way it
should have been put, namely as a matter to bedayed in relation to the
immediately foreseeable future."

Per secution.

Thirdly, an applicant must fear "persecution” orrenaccurately "being persecuted".
The term "persecuted” is not defined by the Coriwardr Protocol. Not every threat
of harm to a person or interference with his orrdggts constitutes "being
persecuted”. The Court in Chan's case spoke ofés@rnous punishment or penalty
or some significant detriment or disadvantagehd& applicant returns to his or her
country of nationality (per Mason CJ at p. 388kdwise, it stated that the "notion of
persecution involves selective harassment” whétliezcted against a person as an
individual" or "because he or she is a membergroap which is the subject of
systematic harassment”, although the applicant neete the victim of a series of
acts as a single act of oppression may sufficp.g&9-30) " ...Harm or the threat of
harm as a part of a course of selective harassofenperson, whether individually or
as a member of a group subjected to such harasimeaason of membership of the
group amounts to persecution if done for a Coneanteason (at p.388)."

In Periannan Murugasu v. Minister for Immigration and Ethnic Affairs (unreported,
Federal Court of Australia, 1987), Wilcox J said:

The word "persecuted” suggests a course of systeamatduct aimed at an individual
or at a group of people. It is not enough thateher fear of being involved in
incidental violence as a result of civil or commbugiaturbances. | agree with counsel
for the applicant that it is not essential to tldéian of persecution that the persecution
be directed against the applicant as an individnak case where a community is
being systematically harassed to such a degre¢hthatord persecution is apt, then |
see no reason why an individual member of that comityymay not have a well-
founded fear of persecution.

The threat need not be the product of any polighefGovernment of the persons
country of nationality. It may be enough, dependnghe circumstances, that the
government has failed or is unable to protect #rsgn in question from persecution
(at p.430 of Chan).



The harm threatened may be less than loss offlilid@rty and includes, in
appropriate cases, measures "in disregard' of huhgaity" or serious violations of
core or fundamental human rights

..... persecution ...has historically taken manyre of social, political and economic
discrimination. Hence the denial of access to egipbnt, to the professions and to
education or the imposition of restrictions on fiteedoms traditionally guaranteed in
a democratic society such as freedom of speechrrdndg, worship or movement may
constitute persecution if imposed for a Conventiamson. "(at p.430-1)

It appears from these passages that the High €migty is that in some cases,
infringement of social, political and economic riglwill constitute persecution in
Convention terms, while in other cases it will nbte Court did not set out any
guidelines by which the point such infringementsdee persecution could be
determined other than the reference by Mason Csbioe serious punishment or
penalty or some significant detriment or disadvgeta

In Minister for Immigration, Local Government and Ethnic Affairs v. Che Guang
Xiang, the Full Federal Court said :

Denial of fundamental rights or freedoms, or imgoasiof disadvantage by executive
act, interrogation or detention for the purposentiinidating the expression of
political opinion will constitute persecution...

Later on they stated:

To establish whether there was a real, as opposadanciful, chance that Che would
be subject to harassment, detention, interrogatiserimination or be marked for
disadvantage in future employment opportunitiesdagon of expression of political
dissent, it was necessary to look at the totafit@loe’'s circumstances.

Insofar as the first passage states that denfahaflamental rights and certain acts of a
State done for the purpose of intimidation wilthex than may, constitute
persecution, it may appear to go beyond what thyh Kiourt stated iChan.

However, the Federal Court was, of course, boun@Hay; furthermore, it expressly
cited Chan as authority for its decision; it did not claimlie extending or questioning
the concept of persecution enunciate@€lvan; and it did not refer to any
jurisprudence or policy considerations which migingjgest that it was reconsidering
the concept of persecution and intending it to yppinfringements of social,
economic and political rights whatever the circuamses. If it was intending to
disagree witlChan one would expect the Court to have stated tras therefore
persuaded that the Federal CourChre was not, after all, intending to modify or
extend the concept of persecution endorsed by itje Eourt, but was simply
restating the&Chan test. The reference i@he to situations of denial of fundamental
rights or freedoms, imposition of disadvantage Xscetive act, interrogation or
detention for the purpose of intimidation, harassingetention, discrimination and
marking for future employment disadvantage mugsielael as a reference to such
circumstances which satisfy the criteria set ouMagon CJ irChan of amounting to
a serious punishment or penalty or a significatient or disadvantage. Where



these criteria are satisfied, then, there is pets®t but where they are not, there is
no persecution.

Date for determination of Refugee Status.

Whether or not a person is a refugee for the p@posthe legislation is to be
determined upon the facts existing at the timed@msion is to be made. (s€ban,
supra;Che, supra, at p.14) In the caseMbk, supra (at p.250), it was said that

the court [in Chan] decided that the time at whiwh status of refugee was required to
be held was at the time the determination was made.

In this regard, however, it is proper to look astpavents and, in the absence of
evidence of change of circumstances, to treat thesets as continuing up to the time
of determination ( see Chan, supra).

In some circumstances, a person who would havsfisatithe definition before the
change may no longer be eligible.

In the case ofek v MILGEA 117 ALR 455 (at pp. 462-3), Wilcox J. rejected a
contention that Chan decided that the relevant fdateonsidering [ an application for
refugee status ] was the date of application, ratten the date of determination. His
Honour did, however note the " High Court's emphfisi Chan] upon the necessity
to pay attention to the factors that gave risentapplicant's departure from his/her
country of nationality" (at p. 462 ). He statedtttiee correct methodology was to
separate out

" two logically distinct questions: whether the Apgnt had a continuing subjective
fear of persecution on a Convention ground at dte df determination and whether
that fear was objectively founded. [ The approaten by the Department] addressed
the second question by taking as the starting gbeposition as at the date of
departure and asking whether the available evidest@blishes that the position has
since changed, so that the fear is no longer wahded even though subjectively
continuing. In regard to the latter inquiry, ancd&ese of the practical problems noted
by the High Court, there is in substance an onys@df on those who assert that
relevant changes have occurred" ( at p.463).

These comments are entirely consistent with therwbasion of Mason CJ. in Chan
that:

"in the absence of facts indicating a material gaain the state of affairs in the
country of nationality, an applicant should notdoenpelled to provide justification
for his continuing to possess a fear which he ktabéished was well-founded at the
time when he left his country of nationality”" (at391).

CLAIMS & EVIDENCE

Application and interview



The 'ethnic cleansing' perpetrated by the Serbsistat many Croatians from
Bosnia have ended up in Croatia as refugees. Cnastssbecome prisoners in
concentration camps. Her own home at xxxxxxx haghldembarded and
demolished. She had to leave her home when thes $edoipied the area. The flat in
central Sarajevo she then moved into was bombaéddiestroyed as well. She and
her husband then went from place to place to v&atiwherever they could stay.
Inhabitants of the city live their days and nighigler constant fear and threat of
death. Her fear is that the situation is gettingsgand she has nothing to return to in
Bosnia.

The applicant said that she and her husband udee tquite comfortably with
Muslims and Serbs. They relied on and dependecom @ther. Then, the people who
started coming from other parts such as refugeesocame in to Sarajevo began to
cause problems. They said that the Muslims weliegakver Sarajevo. Neither the
applicant nor her husband ever came face to fatteamy of the combatant forces in
Bosnia-Herzegovina, or mistreated, although thegpions associated with the war
situation since 1992, namely hunger and cold, hadlestruction of their house and
flat, prompted the applicant to avail herself of thist available opportunity to flee.
This was in xxxx 1994, via a tunnel under the ntaamajevo highway, to Croatia. She
was accompanied by her mother, who had been woundkd shelling of the flat at
the start of the year. The applicant's mother leadived basic medical treatment in
the period since the shelling but she had recgpggdhological injuries as well.

Being over the age of 55, he mother was issued avitbxit pass, whereas the
applicant, lacking such authorisation had to findlegal way out. She was obliged
to pay a bribe to a soldier guarding the tunnelagrte. Her husband was compelled
to remain behind at the time, lacking enough fuieds bribe to facilitate his own
escape and still have enough money to exist.

Having obtained Croatian passports, the applicadther mother promptly proceeded
to London to visit her children, who are seeking@®s there, having arrived before
the commencement of hostilities in Sarajevo. Thadiegnt did not have any set idea
of what she was going to do. She only wanted tdhseehildren. The applicant's
mother subsequently chose to return to Croatiarevblee is receiving assistance from
Caritas, the Croatian government having limitedacaty in this connection due to the
serious economic difficulties it was experiencifigr mother is looking after a house
in a town near Dubrovnik which is owned by famitigehds who are currently in
Germany. Feeling lost and uncertain about futuosects, the applicant in due
course travelled to Australia at the invitatiorhef brother here, without any prior
concrete intentions of remaining.

The applicant's husband remained in hiding at lagher's house in order to avoid
being mobilised. There were a number of calls tingwthe army. Men also were
disappearing. He received letters to go into thenBan-Herzegovinan army which
were orders that he go and present himself forigrife said that at the onset of the
war he had to make a decision where he belongetieAgas Croatian he *belonged
to that side. When 'that was militarised' he ditwant to join anybody. He was
fearful because people were disappearing.

He ultimately raised sufficient proceeds from thkef the family's electrical goods
and borrowing money from friends for the sum reggito enable him to depart



Sarajevo via the same means as the applicant. H2PAODM, twice what his wife
had paid. He left in xxxxxxxxx 1994. He likewisetaimed his travel passport, in
Zagreb, then travelled to London before obtainimvgs#or visa for Australia.

The applicant was advised at interview that, afparh considering the circumstances
attendant to her departure from Bosnia-Herzegovineguld be necessary to assess
her against Croatia of which country she is a matidgUp to the war she had a
Yugoslav passport which was issued in Sarajeva.f@lnted out that all Croatians
wherever they were living could get a Croatian pass In this connection, it was put
to her that, according to Department of Foreigre&§f reporting from Vienna
(O.VI989 of 10 January 1994), there was no resbnobn Croats entering Croatia. In
response, the applicant stated that she does nsidew return to Croatia to be a
viable option, asserting that this would entaif@a dn the streets, given that, as
Croatians from Bosnia, she and her husband woultianee accommodation and
employment. Furthermore, although she is unawavehat military service
obligations are applicable to Croats from Bosrig severtheless assumes that her
husband would be liable for conscription into theaian army.

In assessing the claims against Bosnia, it is isiptesfor them to return there
because they would be classified as deserters.

RRT application

The primary applicant made her own submissiondarew of the primary decision
which | summarise.

She and her husband are citizens of Bosnia-Heramegewd seek protection on this
basis. They are not citizens of Croatia. The AdCitizenship of Croatia clearly stated
who can be a citizen. To be lawful citizens of Gi#hey should have permanent
residency there granted by the Croatian governmbith they do not have. Her
passport and driving licence both show her addaes3arajevo. She and her husband
were unable to obtain Bosnian passports as npealple can get them. At the time it
was only possible to obtain a Croatian passporefbee this is what they did when
they were in Croatia but only as citizens of Bosnia

They escaped from Bosnia because of heavy figlaimgforced mobilisation into the
Bosnian army. The relationship between Governmences and Herzeg-Bosnian
Croat army has not been good.

Her husband was born in Sarajevo and lived theréftp years while the applicant
after marrying him lived there for twenty-seven nged hey have close friends
relatives and lots of friends there. Unfortunatélgy were fighting on different sides
against each other. Lots of atrocities have beematted by both sides. Her husband
could not make the decision to join either side badloes not believe anything can
be solved by force; by killing and destroying.

The primary applicant and her husband could ngtist&roatia because her husband
would be deported back to Bosnia or mobilised &Hlerzeg-Bosnian Croatian army
and returned to the front lines in Bosnia-HerzegavMost probably they could have
obtained refugee status in Croatia but due tousementioned consequences they did



not try. However, as refugees in Croatia they wdnddsecond class citizens without a
right to work. As citizens of Bosnia in Croatia yhean have refugee status and be
settled in one of the refugee centers without agtyts and any income but depending
on the mercy of Caritas. They do not have closgixas in Croatia so they have no
one to support them.

She submitted on behalf of herself and her huskbamdral documents including copy
driving licences and a copy call-up (mobilisatio}ice for him from the Bosnian
government army dated in xxxxxx 1994 which stated the recipient could be
prosecuted if the call-up was not answered. Thécgp also supplied a letter
concerning her mother who is currently in Dubrownikich purported to show that a
Bosnian Croat born in Croatia has only RefugeeuStat Croatia. | have no reason to
doubt the authenticity of the originals of thesewents.

Hearing

The primary applicant appeared at the hearing and gvidence through a Croatian
speaking interpreter.

Their witness is a Croatian speaking volunteenag@ency assisting newly arrived
migrants. She translated a medical report prepfaretie husband in Sarajevo several
weeks before he managed to escape from the cdgals with the husband's
psychological state before his departure and lgytroin it in full.

It is from the Institute for XXXXXXXXXX Of XXXXXXIXXXXX, XXXXXXXXXXXXXXXX
XXXXXXX, Sarajevo.

It is dated xxxxxxxx 1994 and reads :

He expresses depressing mood swings. He descrlbss af interest in all activities.
Emotionally unstable. Psychologically tense reftegin stiff neck muscles and
trembling hands. He suffers from insomnia and uingeffear. He says he is on the
edge of coping. Diagnosis: Psychosis Depressiwvaatiirent....

The various documents tendered with the RRT appicavere translated by the
interpreter. There were identification cards far Husband and wife issued by the
City Council of Sarajevo of the Socialist RepuldfdBosnia and Herzegovina which
were issued in xxxxx 1990 and the end of 1989 mspdy. They are valid for ten
years.

There were two call up notices. The first of thesssd as follows:-

Republic of Bosnia-Herzegovina - Sarajevo Inte@eturity Forces - Department of
Defence Mobilisation for Conscripts.

To serve the armed forces of Bosnia-Herzegoviral -up - you are requested to
immediately join the armed forces of Bosnia-Herzega [and the notice dated where
the applicant should report]. Warning: Failing teeg the request will make the
applicant subject to the regulation of criminal lai\Bosnia-Herzegovina and the
regulations of the Ministry of Defence.



This notice, addressed to the applicant, he foaridg letter box towards the end of
1993. It was not delivered personally to him beedws was in hiding from his
residence.

The second notice marked "Urgent" was dated xx29¥1 The applicant said that it
was sent to him because he did not reply to tis¢ dine. This one was left at the door
of his home. The wife interposed that if they hadrfd the applicant personally, they
would have taken him with them. This document read:

[The applicant] is to immediately answer this ecgdlupon reception of it and attend
the armed forces of Bosnia-Herzegovina [it is stdltee location that he must go to].

The document had the same warning as the othenttduOn its back it states the
following:-

1. Obligations after receiving this call. You shibtéike the shortest route to get to the
position where you have been allocated.

2. If there is a point of embarkation stated, ybawdd go there immediately.

3. If the notice does not say you have been giwtiqular transport to your war unit,
you should walk there; however if there are angptiossibilities, you can use public
transport going in the same direction. Do not tallkny unauthorised persons; the
operation is secret.

4. You should be cautious and alert and wary odqes who will try to interfere with
the performance of your duty. About any such casthia, you should immediately
inform the authorities (the police and your miltafficials) when you arrive at your
unit.

5. Do not waste any time, make your journey aslgagcpossible. You are requested
to have this notice, booklet, military equipmert et

6. Do not use your own vehicle and report to thitany unit dressed in military
uniform if it has been issued.

The husband said that his old military book wasistiSarajevo; this was the one
issued by the former Jugoslav National Army (JNAg.was never issued with a
booklet by the authorities of Bosnia-Herzegoviniaey were not issuing these during
the war. However, he received something from tr@a@an army (the HVO) which
was in Sarajevo. The Croatian Council of Defensaes a card which only referred
to Croatians living in Sarajevo who had their ownit bbut under the auspices of the
Bosnian Government forces. He got involved with@meatian forces immediately;
he had to. He was given something looking likera @ehich was valid then, the
beginning of 1992. It was issued for that unit. iye@e under 65 had to join the
military force and then to be allocated to the fdome, in fact anywhere where they
may be ordered to attend. He served in the HVOhlytin Sarajevo itself because
they were physically unable to get out of the dity to the siege. He was in a
Croatian unit from the beginning of February utiié end of December 1992. That
unit had to be transferred to the Bosnian armythag could not keep their title.
Their headquarters then were that part of Bosnierg/the Bosnian Government was
in control. Before this group had worked as an pashelent body under the auspices
of the Bosnian Government forces. The change waspaanful for people.
Practically it looked like the unit was disarmedidarced to join the Bosnian military
forces. The wife said that she knew of cases wBesmian soldiers made Croatians



swallow their crowns (a pendant worn by them). fdeords relating to this unit were
all confiscated by the Bosnian Government.

The registration card issued by the HVO showed &g avparticipant in their forces; it
was removed from his home. The husband said tedt¢hdquarters of the HVO in
Croatian control, Bosnia would know that he hadnba®e of their soldiers. As an
ethnic Croatian he had been forced to join thayladhe beginning.

Documents were submitted after the hearing. Tlsé dir these was a card dated
March 1993. On one side it said "Army Identity Candder the heading of Croatian
Community Herceg-Bosna- Croatian Council of Defeft¢€O) with the name and
photograph of the applicant. On the reverse sideated " Army Identity Card which
proves that this person is a member of Croatiam@ibaf Defence", with his ID
number, unit number, signature of authorised pergdrears a stamp of the Croatian
Council of Defence, City Command, Sarajevo.

The Tribunal was also provided with a document Wwisieems to be a release from
military service in the Croatian unit of the BiHrées for a period of time in
XXXXXXXIXXXXXXXXX1993. It is headed "Republic of Bma-Herzegovina-Croatian
Community Herceg-Bosna-Croatian Council of Defefti¢€O) and below that "Exit
Permission". It states the applicant's absence bamacks was approved by a
military commander and bears the stamp of the RepabBiH, Croatian
Community Herceg-Bosna, Sarajevo, Xxxx Xxxxxx xxxxxDefence Unit.

The claims made by the wife and husband concetmmgttitude to military service
which were stated in the interview and in the RRpl&ations were read out to him.
He said that it was correct that he could not nthkedecision to join either side in the
conflict and he did not believe anything could bk/ed by force. He said that he had
friends amongst all the three ethnic groups; hst ben was a Serb. In relation to his
attitude he said that half a year ago a soldighénBosnian army would have been
fighting against Serbs, Muslims and Croatians. ilmaB the Bosnian army fought
against both Serbs and Muslims. In Mostar it wasregy Croatians. He had an
objection to fighting against his fellow Yugoslamseaning those who are members
of these various ethnic groups. He had lived irafeao all his life with these people.
He could not see any situation where he could figlte present conflict at the
moment. It is a terrible thing to prosecute war askl people to leave and say that
what was other peoples is mine now. That happem#tetm. First the shelling, then
the robberies and then persecution, then theytleaerything was destroyed, in this
case by the Serbs. The husband and wife had atmegrdrin central Sarajevo but had
not lived in it for seven or eight years beforeythad to move in there.

When there was a later mobilisation it was of aggalhkind and it was compulsory to
take up arms. One had to join to pursue the caniticould not be avoided. When he
received the Bosnian Government call up, of whiadence has already been given,
he avoided it. His reasons were what he had sdatdyébecause there was confusion
and everyone was shooting everyone. He avoidetamyilservice for almost a year. It
was his fear of the penalties for evasion of nmjitservice which brought him to his
present condition; he had to look for medical hel@arajevo but medicines were not
freely available. He said that he had no sheltdrrawhere to go. He does not know
the particulars of punishment for avoidance of tauii service, but he knows that



such penalties exist in the form of imprisonmerite Wife commented that when the
authorities find a man who should be fighting, tiele him to the front line so that
he gets a bullet from one of the sides they at#ifig, or he goes to prison. The
husband said that the attitude was that if younatevith them, you are against them;
you could not have your own personal opinion ablatwar. If you do not go to war,
the side which has forced you to go could kill you.

The husband said that he always was a citizen gb¥lavia but considers himself
Bosnian (in a broader sense of the term). The safd that one could be registered in
one's town of birth. She believes she was regisdtetale living in Croatia but then it
was only one country, Yugoslavia. When she lefafgao and had to apply for a
passport in order to travel, she considered thaeagon of being born there, she
would be considered a Croatian citizen. She wastt@lt all Croatians on the territory
of former Yugoslavia can get a Croatian passpaortohbly with the residential
address where they came from. To be able to h&@eaatian address, regardless of
being born in Croatia or not, one has to possgseerty in Croatia. Therefore she
was told that she was not a Croatian citizen. St&s ot satisfy the requirements in
Croatia. Both parties were asked regarding the meods they presented by the
Croatian authorities. They found in the file whehe was born and the passport was
issued on the basis of that, but she had to pfeateshe had been baptised in a
Croatian church. She received a domovnica witlSdum@jevo address but she was not
able to receive the ID car@¢obna Iskaznica). The husband presented his personal
ID card from Sarajevo and a domovnica was issueith®masis of his Certificate of
Baptism. Like the case with the wife, the passp@s issued soon after that. She
spent two weeks in Croatia before going to Londiemoth Zagreb and xxxxxxx. He
spent only two days, one day in Split and one d&gagreb. The husband spent a
very short time in Croatia because he had a feegrofining any longer. He was sure
that he would have been picked up and been retuone® Croatian forces in Bosnia
as this happened to friends of his. The wife da&d they had no place to live and
nothing to tie them to Croatia.

The secondary applicant had done his nationalsemitowns in Slovenia and
Croatia. He performed his reserve training on abemibccasions which lasted from
two to seven days, always in Sarajevo. The lasision was in 1989.

The secondary applicant has no close relativesoat@. The primary applicant has
some cousins with children there and her motherétasned to Dalmatia. They have
no property or other links to Croatia. They obtdimeCroatian passport so they would
have a travel document and could leave Yugosléweaas not possible at that time
for anyone to get a passport from the Bosnian aitig®in Sarajevo.

WITNESS

The witness to whom reference has already been gedeevidence in support of
the applications. She spoke of being told by th&band that he had a call to the army
on three occasions. She said that everyone hasahaliligations, including him. She
knew that before the war the applicants had friesfddl nationalities; the husband
was never nationalistic, even when the war stakdten most of his neighbours and
friends and decided to flee, both the husband afedhad faith in the people there in
Sarajevo so that they did not believe what in ¢adthappen, would happen. They



even tried to convince their friends to stay. Botlthem are not militant people; they
thought that if they behaved properly that they oot be harmed. But that was not
the case. For more than two years they had trigetthe family out of Sarajevo.
First the children left, then the wife and therafip the husband. He was against the
war from the beginning; he was the one who wasaaontatised by what had
happened; it is hard for him because he still hasly there, he nephews and nieces.
The witness spoke of the manner in which the husibad bribed his way out of the
city by paying 2,000 Deutschmark, but she commetitatithere was no guarantee,
even in those circumstances, that he would have hlele to leave. She spoke of him
going through the tunnel and being passed by anetiidier who could have easily
stopped him. Indeed, the Croatians fighting in Basvere not happy that Croatians
were leaving Sarajevo and indirectly helping tHen&t cleansing by the Serbs. He
met a Croatian brigade when he was fleeing Bosnigfortunately a member of that
brigade was a neighbour of his and that person hawdalse papers. Otherwise he
might not have been allowed past and would hava best back to Sarajevo or, even
worse, to the front. There is no place for CroatBasnia to go if they do not agree
with the war policy; if you do not go and fight akitl you are not accepted. He has
even been told by Croatians here as well as int@rtdaat his place is there to protect
Sarajevo, not in this country.

There is also a handwritten statement by the agqiic which she repeats
substantially the history of their difficulties sethe beginning of the war.

DISCUSSION OF CLAIMSAND FINDINGS OF FACT.

The primary applicant asserts a claim on the grewfgbersecution for reasons of
race and nationality; the secondary applicant &sserlaim on the same grounds but
in addition says that he is at risk of persecutinrthe grounds of political opinion in
that he holds a conscientious objection to militsegvice in the war in Yugoslavia
against any of the nationalities who used to make but particularly in the Bosnian
government forces from whom he has already recevell-up notice.

| found both applicants to be truthful and crediitnesses whose account of their
suffering and flight is consistent with the histadirecord of the events in Bosnia and
its capital since 1992. | have also been provided saynumber of authentic
documents which evidence that the secondary apphcas a member of a Croatian
unit which was within the Bosnian government army&lso a part of the HVO
(Croatian Council of Defence), the militia led byad Boban. The two call-up notices
from the Sarajevo Internal Defence Unit of the Arafifhe Republic of Bosnia-
Herzegovina corroborate his evidence that he wdeeith required to serve in that
armed force. | accept that he managed to avoid whatd have been in all
probability forced conscription in the period leaglup to his departure from
Sarajevo. The evidence which the secondary applgzare at the hearing that he was
in the Croatian unit until it was absorbed into Basnian army at the end of 1992 is
at variance with the two documents from the HVOahiHhe produced. In all the
circumstances and in view of the fact that he sedghe documents in question
which highlighted the discrepancy | do not placg aeight upon it.

I have no hesitation in accepting the secondarliapy's contention and that of his
wife that they have always been strong believeesnmulti-ethnic Bosnia and have,



despite the forced division of the country into way ethnic blocks, strived to
maintain that belief. | accept that they soughtecsuade friends belonging to all
ethnic groups to stay in Sarajevo in the first y&fahe conflict hoping that things
would improve but that ultimately they were fordednake arrangements so their
children could leave and finally themselves.

The applicants' witness who was not present ifé&aging room when they gave their
evidence made the telling point when referringi® secondary applicant that he was
never a nationalist and only gradually did he fédeereality of the breakdown of the
multi-ethnic community in which he had grown upckept this picture of the
secondary applicant as confirming a genuinely béléction which | find he holds to
taking up arms against former fellow citizens osBia of whatever nationality
including persons of his own Croatian ethnicityeTgersonal situation of both these
applicants is really a paradigm of the tragedy Wltias befallen the inhabitants of
Sarajevo and their attitudes a reflection of théualtolerance amongst different
nationalities for which that city was famous. Tlee@ndary applicant's state of
clinical depression which the medical report teedezvidenced further suggests to
me that his natural tendency is to internalisediffeculties he was facing rather than
to identify external enemies as the source of foblpms.

Before proceeding to examine the applicants' clammslation to Bosnia of which
country the secondary applicant, and possibly tiregry applicant are nationals, and
if this should prove not to be so in either of thegises, of which both certainly were
former habitual residents until their flight, itnecessary to ascertain what legal
connection in terms of citizenship or nationalick of them possesses to the
Republic of Croatia.

Country of reference

If the applicants are nationals of Croatia as asltitizens or former habitual
residents of Bosnia they must first seek protediiom Croatia unless they have a
valid reason, based on a well-founded fear, foravailing themselves of the
protection of that country. The second paragraphrt€le 1A(2) of the Convention
is as follows:

In the case of a person who has more than onenaditig the term 'country of
nationality' shall mean each of the countries oiciline is a national, and a person
shall not be deemed to be lacking the protecticth@icountry of his nationality if,
without any valid reason based on a well-foundedl, fiee has not availed himself of
the protection of one of the countries of whichida national

The UNHCR Handbook on Procedures and Criteria for Determining Refugee
Status in reference to this part of the definition staaéparagraph 106:

This clause, which is largely self-explanatoryiniended to exclude from refugee
status all persons with dual or multiple natioryaltho can avail themselves of the
protection of at least one of the countries of Whitey are nationals. Wherever
available, national protection takes precedence ioternational protection.



The authoritative texiThe Law of Refugee Status, James C. Hathaway, Butterworths
Canada 1991 makes the following point in relatimithie operation of the Convention
and Protocol to persons who may be nationals oerti@n one country ( at page 57):

It is an underlying assumption of refugee law tuherever available, national
protection takes precedence over internationakptimin. In the drafting of the
Convention, delegates were clear in their view tftaperson should be recognised as
a refugee unless she is either unwilling or unéblkevail herself of the protection of

all countries of which she is a national. Evemifidividual has a genuine fear of
persecution in one state of nationality, she maybeaefit from refugee status if she
Is a citizen of another country that is preparedfford her protection

It is clear that where an applicant has more threnaountry of nationality he is
obliged to establish his unwillingness or inabilityavail himself of the protection of
each of his countries of nationality before he lbarctonsidered to be a Convention
refugee. (see Article 1 A (2))

In refugee law there is also a further questionclvimeeds to be answered, that is,
whether formal or legal nationality affords protentin reality. It is this latter concept
which lies at the foundation of the Convention.

In this regard Hathaway states at page 59:

The major caveat to the principle of deferring totpction by a state of citizenship is
the need to ensuseffective (author's emphasis), rather than merely formaipnality.

It is not enough, for example that the claimantieara second passport from a non -
persecutory state if that state is notact (author's emphasis) willing to afford
protection against return to the country of perseauWhile it is appropriate to
presume a willingness on the part of a countryatifomality to protect in the absence
of evidence to the contrary, facts that call inb@stion the existence of basic
protection against return must be carefully assesse

These words must be kept well in mind in any cogrsition of the respective claims
in this case.

In terms of the relevance of the applicant havirgy@atian passport, to the question
of nationality, paragraph 93 of tiandbook is a helpful stating point:

Nationality may be proved by the possession oftenal passport. Possession of
such a passport creates a prima facie presumiatriite holder is a national of the
country of issue, unless the passport itself stattesrwise. A person holding a
passport showing him to be a national of the iggaountry, but who claims he does
not possess that country's nationality, must sukista his claim, for example, by
showing that the passport is a so-called "passpa@dnvenience"... However, a mere
assertion by the holder that the passport wasdsgukim as a matter of convenience
for travel purposes only is not sufficient to reth# presumption of nationality.

This view is supported by R.S.Lancy in an artithe Evolution of Australian
Passport Law, Volume 13, Melbourne University Law Review, Jurg82, where the
learned author states at page 432-433:



International usage seems to suggest that passgsuwed by various governments are
not conclusive evidence that the holder is entittethe national status entered upon a
passport document. However, as a matter of daygyopdactice, a passport is treated
by consular offices of the issuing state, and Hfigials of the state which is being
visited by the holder, as prima facie evidence thatholder is entitled to the national
status endorsed on the passport. Being only pratia £vidence it is subject to
displacement by other compelling evidence.

...Arguably,..., in the ordinary current sensehaf term, passports in themselves
confer no right recognised in international law. il&they may be evidence of
national status, the rights to protection evideriogdternational law flow from actual
national status, not the evidence by which thaustes conclusively established.

It is the evidence of both applicants that theyaot®d their Croatian passports so they
could travel overseas because it was not posslibtain travel documents from the
Bosnian authorities at that time. They clearly dbconsider themselves citizens of
Croatia and although the obtaining of a Croatidzemship certificate was a
necessary step in the process of securing a Cngadissport | can infer that the
husband did not intend thereby to obtain Croatiimenship. In the case of the wife it
may be that she was already a Croatian citizenirtly. b accept that they regarded
themselves as citizens of the Republic of Bosniazéfgovina.

The description which each of the applicants gdwbestages of the process and the
requirements to obtain their Croatian passportsluing as it did the grant of a
domovnica (a Croatian citizenship certificate) esisistent with all available
information. It is their credit that they made niteenpt to obfuscate the issue.

However, the presumption referred to in the Han#hean fact precisely that: a
presumption only. This conclusion is subject toutedd in any particular instance. In
Zidarevic v. Canada (Minister of Citizenship & Immigration) [1995] 27 Imm. L.R.

(2d) 190, the Federal Court of Canada (Dube J)idered a case of a Bosnian Croat
holding a Croatian passport which had been issuédht for travel purposes - a case
very like the present situation of both applicaiitse Court held that the Immigration
and Refugee Board had erred in law in regardingphssport as being decisive
evidence of Croatian citizenship. His Honour stated

A passport of convenience does not a citizen make.

| accept for the same reasons as were enunciatigtision V94/02696 that the
primary and secondary applicant having establishen antecedents to the
satisfaction of the Croatian authorities acquirédenship under the relevant
Croatian law; the primary applicant formalised bigéizenship by proof of birth in
Croatia and baptism, the secondary applicant ofdaitiby proof of ethnicity and
baptism.

There is a weight of information which allows thenclusion to be drawn that
Croatian citizens holding a domovnica with an adglii@ BiH are not considered full
citizens and do not have legal domicile in Croaliaey are ineligible for the Croatian
ID card unless they have obtained a permanentigdgiomicile). It is only
possession or renting of real estate in Croatizlvualifies a person for the benefits
of full citizenship, including voting rights in let and presidential elections, access to



the social welfare system and employment assist@delCR advice 27 October
1994)

That advice in dealing with the question how Er@movnica (Croatian citizenship
Certificate) is acquired stated:

Croatian citizenship may be acquired by ethnic Gr¢art 3). Bosnian Croats living
outside of Croatia may obtain Croatian Citizenshthey meet certain requirements
(art 16), such as familiarity with the Croatiandgaage and culture (art 8). Bosnian
Croats applying fodomovnica must support their application with at least ohthe
following documents: 1. a birth certificate; 2. bam certificate; 3. any other public
document in which it is clearly stated that heloe s Croat by origin. Certain names
are clearly Croatian names...

Although thedomovnica is proof of Croatian citizenship, a Bosnian Crgdteated
differently depending on the legal domicile liswdit. Hence, Bosnian Croats with
legal domicile in Bosnia and Herzegovina (BiH) du receive equal treatment to
those domiciled in Croatia proper.

The implications of this are dealt with in the @lling sources.
I note, first, the following information from theNNHCR on 2 December 1993:

Normally, draft age male citizens of the Repubfi€ooatia do not risk being sent to
Herzegovina although reports have been receivegestigg that Croatian males from
the Dalmatian coast may be subject to pressuredperate with HVO (Bosnian
Croats) in Herzegovina. An evaluation of the cirstances of the individual case
would therefore be required.

The article, "Croatian draftees bound for BosniRegcenet World News, 8 January
1994 noted that hundreds of Croat males of Bosthémaent have been pressured, and
indeed forced, to fight for the Bosnian Croat ArmyBosnia. This is of direct
relevance to the secondary applicant.

In "The Former Yugoslavia: Refugees and War Rasi§tRFE/RL Research Report,
24 June 1994, Fabian Schmidt confirms the repdrfisroed recruitment of Bosnian
Croats within Croatia to fight with Bosnian Croatdes in Bosnia.

The following passage from a report on a field taZagreb by the Senior Migration
Officer with the Australian Embassy in Vienna, dag8 April 1995, is instructive:

An agreement has been entered into between thei@r@ed Bosnian governments
for the return from Croatia of 50,000 Bosnian @tiz of Muslim and Croatian-origin.
This was claimed to include Bosnian Croatians wéneehtaken up Croatian
citizenship and who have Croatian passports. Thess®ons do not have Croatian ID
cards. While there will not be any forced retuthese who fail to return voluntarily
lose their refugee status, privileges, emergensigi@nce etc. Also Croatian citizens
are eligible for military call up. These measurteatively force many such persons
to return to BIH.



This paragraph reflects information from the UNHGIRe reference to Croatian
citizenship and passports should be noted. Thetrepntinues:

Ethnic Croatians from BIH who take up Croatianzatiship have the same rights and
entitlements as persons born in Croatia ie theeis$a Croatian passport; work and
study rights and access to State health care.eMet éf health care depends on
whether the individual is employed or not.

Evidence required for the granting of Croatiarzeitiship is the standard
documentation such as birth and baptismal certégdn cases where documentation
is not available because of loss or destructiodadations from relatives in Croatia
and from persons who know the applicant are acdepte

Ethnic Croatians from BIH who have taken up Croat#izenship can be returned to
federation areas as they have the care and panetttthe state of the Federation of
Bosnia and Herzegovina (constituted in March atabdéished in May 1994), unless
they can establish that their residence was dexdrapd they are unable to resume
normal life. Each case is determined in consultetvith the local authority in BIH.
There is no difference in the passport issued tatian born citizens and BIH born
citizens. Residence is included in passports amgbps from BIH who do not have
residence in Croatia are required to record thé iBsidence. To qualify for
Croatian permanent residence a non Croatian mustlegally resided in Croatia for
a specified period and possess/occupy an appravellit. Refugees who take up
Croatian citizenship do not lose their refugeeustaintil they obtain resident status.
Croatia will accept the return of any Croatian passholder irrespective of country
of origin.

Further on, the report states:

In effect most Bosnian Croatians, with Croatianspasts are not able to meet the
residential requirements and therefore do not h2weards.

While there may be no legal requirement that aividdal must have an ID card for
employment our advice is that few employers wilj@ge someone without an 1D
card except in the "black economy" where such persoe exploited.

DFAT cable GE104557 of 1 May 1995 from the AusgmlEmbassy in Geneva
reported advice from UNHCR as follows:

Bosnian Croatians returned from Europe, and cagr@roatian passports, were said
to be refused protection by the Croatian autharigied returned to Croatian areas of
Bosnia. There they were immediately forced to cattywar work. UNHCR asked
that states not return such people even if thegwarrying valid Croatian travel
documents. UNHCR said that the Bosnian and Bodbraatian authorities had
reached an agreement on voluntary return with tigfithe refugees and displaced
persons. UNHCR was not a party to the agreementvasdcconcerned that key
safeguards, involving amnesties and military servexjuirements, were missing.
When questioned, UNHCR acknowledged that the Bospeavernment and the
Croatian government wanted their citizens to reftom abroad. Their motives were
seen to be purely military.

In the earlier case to reference has been madgphieant's solicitors submitted an
opinion from Mrs E.C. Hawkesworth, Senior LectureSerbian and Croatian Studies



at the University of London, which included the mavhat "A Croatian passport does
not guarantee the right to residency or work".

The UNHCR, issued on 27 October 1994, which | refiéto at the inception of this
discussion notes that Bosnian Croats not domianécroatia proper do not receive
equal treatment with other Croatian citizens. TINHCR said that "in practice the
Croatian passport is not proof of Croatian citizeps Regrettably, this comment was
not elaborated on, but the UNHCR went on to say:

Mr Rebic, Head of ODPR [it is not stated what #xsonym stands for], told UNHCR
that Bosnian Croats having a Croatian passportdvoot be forcibly returned to
[Bosnia], but that they would not be consideredafiem citizens. Bosnian Croatian
returnees reported to UNHCR, however, that upamarin Croatia the authorities
have turned down their registration request (wlmcpractical terms means no
admission to collective centers and no assistafiteir situation could raise
protection concerns in some cases, such as forghlen and illegal status.

In conflict with this appraisal is advice receiviedm the Croatian Ministry of Internal
Affairs that 'there is no difference in the pas$sued to Croatian born citizens and
BiH born citizens ...Croatia will accept the retwfrany passport holder irrespective
of country of origin' (Report on Field Trip to Zayr by Senior Migration, Vienna, 28
April 1995). | should say that in relation to tinngtter and other areas of contention |
prefer the evidence from independent and morelielisources like UNHCR than
that emanating from the government of Croatia.

I note that in referring to ethnic Croatians frormsBia the UNHCR material seems to
be making a distinction between people in thatg@mtewho take up Croatian
citizenship and persons born in Croatia. If thas wee only inference open to me on
the information available then it might well be ttii@e country of reference for the
wife would be Croatia and that of the husband Bmsini light, however, of the
significance of Bosnian residence to the questiariass of citizenship acquired or
possessed by a person, | consider that the inferisradso open from the existing
material that the terms ethnic Croatians from BasmiBosnian Croat do not exclude
Croatian born Bosnian permanent residents likgthneary applicant.

Since the point is reached at which the grant @titimovnica means that there is no
difference between the passport issued to Crohbamand Bosnian born citizens it is
the fact of BiH residence appearing on that pasgpad on thelomovnica) which is
critical to the acquisition of full citizenshipam unable to draw the conclusion on all
the material that the primary applicant will beatiesd any differently from the
secondary applicant given their common BiH resiéenc

In the light of all the above passages | considat in the case of ethnic Croats like
the applicants whose Croatian passports show pkee of residence as being in
Bosnia, notwithstanding that they are Croatiarzeits, they do not have the right to
reside in Croatia, are liable to be deported badBdsnia and do not have the
protection of the Croatian Government. Their apild work in Croatia is also
restricted in practice, if not in law.



| accept as correct the excellent exegesis in deci$94/02696 on the subject of the
legal relationship between Croatian citizenship & international law in the
context of the appropriate country of referencesttinic Croats from Bosnia.

It was stated in that decision by the member (DiH&dson) that:

This Tribunal, in deciding the question whether dipplicant is a citizen of Croatia, is
in the position of a municipal court rather thaniriernational court and must
therefore, in the normal course of events, sdtdequestion by an examination of the
domestic law of Croatia rather than by a directliappon of principles of
international law. However, given the principlesstdtutory interpretation referred to
above and the nature of the Convention as an itiemal human rights instrument,
as well as the principles referred to by membeth®High Court irBykesv. Cleary,
and having regard to Article 1 of the ConventionGonvention on Certain Questions
Relating to the Conflict of Nationality Laws wittsiqualifications to the recognition
of foreign nationality laws, | find that it is agpriate to apply Croatian citizenship
law only to the extent that it is consistent wigthevant principles of international law.

In the earlier decision V94/02162 | concluded oalagous but less expansive
grounds that the applicant was not a Croatianesitibr Convention purposes. |
adopted the reasoning on this subject in the detigb3/1087 (W.G.Gilbert-
Member).

One of the principles of international law, as expaded inT he Nottebohm Case
(Second Phase) [1955] ICJ 4, which was dealt with in all the RBé&cisions to which

| have referred, is that nationality should reflactal connection between the
individual and the State, "a genuine connectioaxitence, interests and sentiments,
together with the existence of reciprocal rightd daties”. That principle was

violated in the present case as regards the segoapglicant who was not even born
in Croatia. He can not be said to have that commeetith Croatia.

As stated by Weis (Nationality and Statelessnesst@rnational Law, 1956, at p. 49):

One of the elements inherent in the concept obnatity is the right to settle and to
reside in the territory of the State of nationabity conversely, the duty of the State to
grant and permit such residence to its nationals.

The right to reside in the country of which onaisational is similarly infringed in
the case of both applicants.

For these reasons, as elaborated upon in the ale&i9i4/02696 | find that the
applicants are not nationals of Croatia for Conenpurposes notwithstanding the
Croatian citizenship law which makes them Croatiéizens for domestic purposes
within Croatia. Hence Croatia is not an appropréaentry of reference for the
purposes of the Convention.

In terms of the identical manner in which theimprestive passports were acquired
which first necessitated the grant of a so-calleadenship certificatelomovnica) |

can see no material difference between the pogitidioth applicants. Equally they
are each not recognised as having the full inc&leftitizenship by reason of their



prior permanent residence outside Croatia in Bosméd the Republic of Croatia
considers it has the right to expel persons in @ithese categories to the territory of
another sovereign State of which they are alsatipataationals.

One essential point needs to be stressed. Thereaay view of the matter a logical
contradiction between the assertion made by Crdlaigan ethnic Croat, Bosnian
born/permanent resident of Bosnia or Croatian Ipemmianent resident of Bosnia
holds its citizenship, which on any view of thengiples of nationality law connotes a
right to remain within the country of citizenshthe conferring of full citizenship
rights and the affording of protection by the Staied the position that Croatia takes
that it can return such persons to those areagsfiB-Herzegovina under Muslim-
Croat control i.e to a foreign country notwithstangdtheir claimed possession of
Croatian citizenship.

The secondary applicant, having been born in Bogmeésumably has Bosnian
citizenship, as the Bosnian citizenship legislapoovides for citizenship by birth on
Bosnian territory. Bosnia also allows dual citizeps so that he would not be
excluded by virtue of being a Croatian citizen un@eoatian law. In any case, if by
chance he is not a Bosnian citizen, then Bosrikemrly the country of his former
habitual residence. It is clearly the country ahfer habitual residence of the primary
applicant, if not of nationality. Therefore, Bosigahe appropriate country of
reference for the purposes of both applications.

Military Service

The secondary applicant raises a claim to refutgassbased on his conscientious
objection to military service.

Liability to military service in the BiH army or Gat/Serb militia for person of
military age

The UNHCR advice in cable BG61886 of 15.07.94 iatie that persons of military
age are liable for enforced armed service. UNHG®naged this advice in its
Response to DIEA Australia (10/08/94).

UNHCR believes that male Bosnians of whatever oniggk being forcibly enrolled

in territorial defence units or paramilitary grougesd recommends that prima facie
temporary protection be applied to draft evadetsdeserters from all armies in
Bosnia.

All citizens of Bosnia Herzegovina are under mijtaworking obligation to the
Bosnia Herzegovina army unless discharged on miegticands. Men between the
ages of 16 and 60 are under military obligationilevimen between the ages of 18 and
65 and women between the ages of 18 to 55 are wat&ing obligations. In

addition the Bosnian Serb army has pressed Muskm aged 16 to 65 into service in
work brigades at the front line and the Bosniana€esmy allegedly detains Bosnian
Serbs and Muslims for similar forced labor.

There is no right of conscientious objection urttierlaw of BiH. In practice
individuals who object to serving in the BiH arrmg assually assigned to more
difficult tasks often at the front line.



More specifically, Fabian Schmidt, a specialisblavic and Balkan studies, has
written for Radio Free Europe/Radio Liberty (“ The Former Yugoslavia: Refugees
and War ResistersRadio Free Europe/Radio Liberty, 24/06/94, 47-54 ) that there is
evidence that Bosnian Croats are liable for copsion into the Bosnian Croat militia.

Croatian men of Bosnian origin have also facedotbssibility of being conscripted to
serve in the Bosnian Croat militia, the HVO. Asarity as December 1993 such
individuals received HVO draft notices. Croatiafiaméls maintain that Croatians
serve only as volunteers in Bosnia, but the Crogieace movement believes a
number of Bosnian Croats have been drafted inthis.. (Schmidt, 24/06/94: p.51)
...there were... press reports early this yearyibanhg men were being rounded up and
shipped out to Bosnia [from Croatia].

These forced recruitments are reported to haventpleee in December, at a time
when the self-proclaimed Croatian Republic of HgrB®sna had introduced harsh
measures aimed at punishing deserters and drafeeszal hese measures included the
withholding of social benefits from the familiestbiese men, even in Croatia, and
publishing the names of deserters.

Objection to military service

The starting point is that it is an internationakgognised right of a government to
require military service by its citizens and to msp penalties for non-compliance or
military desertion. ( selandbook on Procedures and Criteria for Determining
Refugee Status, Geneva, January 1992 at para. 186¥Handbook )). | note the
comment in Stoilkovic v Minister of Immigration €Beral Court, Olney J, 33 ALD
379, but referred to in Unreported, 7 SeptembeBXAP. 5 ), on the relevance of the
paragraphs concerning Deserters and persons agordiitary service in the
Handbook to matters in issue before the Court similar t@atham considering here.

A person will not be a refugee if his only reasonrefusing military service is his
dislike of such service or fear of combat ( bsdbook at para. 168 ).

TheHandbook states, correctly in my opinion, that :

Fear of prosecution and punishment for desertialiraft-evasion does not in itself
constitute well-founded fear of persecution untterdefinition. " ( at para. 167 )

However, where the objectives of the military aityivn question are contrary to
international law and additionally in such a caseke there is a failure to recognise
the legitimacy of conscientious objection and toviute for an appropriate and
proportionate non-combatant alternative, then edftesperform military service may
ground a claim to refugee status. This can be destas a partial conscientious
objection to military service.

The Handbook states concerning the issue of camtsmiss objection:
170. There are, however, also cases where thegigcesperform military service

may be the sole ground for a claim to refugee state. when a person can show that
the performance of military service would have iegpihis participation in military



action contrary to his genuine political, religicarsmoral convictions, or to valid
reasons of conscience.

Goodwin-Gill puts the matter in this way:

Objectors may be motivated by reasons of consciencenvictions of a religious,
ethical, moral, humanitarian, philosophical, oresthature...Military service and
objection thereto, seen from the point of viewhds state, are issues which go to the
heart of the body politic. Refusal to bear armsyéwer motivated, reflects an
essentially political opinion regarding the pernbsslimits of state authority:it is a
political act. The "law of universal applicatiordrtcthus be seen as singling out or
discriminating against those who hold certain prditviews. ( The Refugee in
International Law, pp. 33-4)

The UN Report, Conscientious Objection to Milit&grvice, by Eide and Mubanga-
Chipoya, New York 1985, has this to say on theextlpf conscience and objection.

By "conscience" is meant genuine ethical convicjawhich may be of religious or
humanist inspiration... Two major categories of dotiens stand out: one that it is
wrong under all circumstances to kill (the pacibbfection), and the other that the
use of force is justified in some circumstancesrmitin others, and that therefore it is
necessary to object in those other cases (palfjattion to military service).

The UNHCR Handbook excludes most of these selectaims, stating that

[n]ot every conviction, genuine though it may bd] wonstitute a sufficient reason
for claiming refugee status after desertion ortdeahsion. Specifically, [iJt is not
enough for a person to be in disagreement witlydnernment regarding the political
justification for a particular military action.

Not all the claims of selective objectors shouldekeluded. UNHCR notes:

Where, however, the type of military action, withieh an individual does not wish
to be associated, is condemned by the internatmoramunity as contrary to basic
rules of human conduct, punishment for desertiotiraft-evasion could, in the light
of all other requirements of the definition, ineitisbe regarded as persecution. (para
171)

But as the UN Report states:

For those whose objection is circumstantial orighiit is necessary to prove not only
that they have this [ethical, religious or moraiheiction but also that they built it on
considerations that are reasonably solid. They kagbow some degree of
probability that the purposes for which they amytare being inducted into the armed
forces are likely to be illegitimate. They haved@monstrate that these purposes, or
the means or methods used, would be illegitimateeumternational or national law.
Since...many cases will refer to future possile@titiconvincing evidence may be
difficult to provide.

In a particular case then an entitlement to refuggatis will be founded by a reason
of conscience for not being associated with myiaction by armed forces whose
conduct is condemned by the international commuastgontrary to the basic rules of



human conduct. A circumstance such as this wileawhere the government in
question is perpetrating the acts in question anisilling or unable to control those
individuals or groups engaged in the offending eatdand the applicant can show a
reasonable possibility that he will be personadiscéd to participate in such conduct (
see K.J.Kuzas,"Asylum for Unrecognised ConsciestiObjectors to Military

Service: Is There a right not to fight?", Virginlaurnal of International Law, vol 31,
1991), directly or indirectly, (see Zolfagharkh&® Imm.L.R.1 ), or that he will be
punished for refusing or avoiding military service.

The legal basis for such a claim is discussed quoedy in RRT decisions
V94/02609 and V94/ 02243 and | concur with the oeasy in those cases.

As to such selective objection, Kuzas, from whoséinvgs the above formulation is
principally taken,says that a claimant who cannatlify as an absolute pacifist, but
expresses a conscientious objection to a particuiléary action which is
unrecognised by his country of origin, has estaklisa well-founded fear of
persecution if the requirements of either sectigrof (2) below are met:

Section 1: The conduct of the armed forces engagtte military action is
condemned by the international community as copti@the basic rules of human
conduct, the government in question is unwillingioable to control those
individuals or groups engaged in the offending eatdand the applicant can show a
reasonable possibility that he will be personadiscéd to participate in such conduct.
Credible documented evidence that, for examplerutes of war are being violated,
or that other human rights violations are widesgyeatablishes a prima facie case
that the actions are condemned by the internatiooraimunity. Relevant factors for
determining whether the government in questiomisilling or unable to control the
offending individuals or group include, but are hitited to, the prevalence or
pervasiveness of the violations, and whether tiduals who engage in the
violations are captured, prosecuted, and convicted.

Section 2: The political justification or policy rinating the military activity of the
country of origin is condemned by the internatioc@inmunity, as evidenced by a
resolution adopted by an international governmeorigdnisation (such as the UN) by
an overwhelming majority of states. ( at p.472-3)

I would mention for the sake of clarity that ittrkee matters referred to in the second
sentence of Section 1, and Section 2 itself, whrehthe alternative bases for such a
claim.

| accept as was stated in RRT Decision V94/02688ttre recent decision of the Full
Federal Court of Canad@jric v. Minister of Employment and Immigration (1994) 71
FTR 300, has persuasive value when it comes tongdeaith similar issues with
which | am confronted. It was held @iric that applicants were entitled to make a
case for refugee status based on fear of punishimeatvoiding military service in
Yugoslavia because they considered it morally wrimnige fighting their own people,
although they were not strict conscientious objecto all wars and had not, so far as
the case indicates, made an objection based amathee of the war as outlined by
Kuzas. | accept that it is appropriate for thisotinal, in interpreting the Convention,
to give weight to the views of judicial authoritiesother countries on its
interpretation: se€omaghi v. Minister for Immigration, Local Government and



Ethnic Affairs (1991) 102 ALR 339 andagpal Sngh Benipal v. Minister of Foreign
Affairs and Immigration and others (High Court of New Zealand, 1985). T@e&ric
case is of persuasive value in the present sityatiod, while | share the views of my
fellow Tribunal member that one could wish that tbert had devoted more time to
explaining its reasoning, the decision in that gaeeides strong support for the
conclusion | have reached in this application.

In Zolfagharkani v Canada, supra, Mc Guigan JA delivering the judgment & Eull
Federal Court, when accepting that conscientiojectibn which relates solely to the
nature of the war being waged ( which in that aaae chemical warfare ) can found a
Convention claim, said at p. 12-13):

The probable use of chemical weapons,..., is glg¢adged by the international
community to be contrary to basic rules of humamdert, and consequently the
ordinary Iranian law of general application, aslegapto a conflict in which Iran
intended to use chemical weapons, amounts to pgisedor political opinion.

In Abarca v Minister...W-86-4030-W. decided 21 Mad®86. the Board determined
a conscientious objector from El Salvador to beoav@ntion refugee on the basis of
political opinion, where it was found he would pably be forced to participate in
violent acts of persecution against non-combataiitans, which is contrary to
recognised basic principles of human rights.

..the appellant's specific objection was ...a malitact since as ...Goodwin-Gill states
in The Refugee in International Law at 33-4:

Military service and objection thereto, seen frdrma point of view of the state, are
issues which go to the heart of the body politiefuRal to bear arms, however
motivated, reflects an essentially political opmiegarding the limits of state
authority:it is a political act.

The principle which the textual authority and theadous cases stand for is that a
person will be entitled to refugee status if haloe shows that there is a real chance
that he or she will be punished for desertion,tdraésion or avoiding military service
due to an objection of conscience to participatmg military conflict which is of the
kind described in the passage quoted above frona¥kukhis, on the reasoning of the
member in the two decisions to which | have reférvell be so whether or not his or
her actual objection to that service is based erfaht that the conflict is of that kind.

Nature of military action

War between Muslims and Croats in Bosnia Herzegolinoke out in May 1993 and
lasted the better part of a year. The war was destas often grisly by Radio Free
Europe/Radio Liberty (RFE/RL, 01/04/94) and seriahases of human rights by
both sides have been documented both by Helsinkchia Bosnia-Hercegovina:
Abuses by Bosnian Croat and Muslim Forces in Central and Southwestern Bosnia-
Hercegovina (September 1993) and by Amnesty Internation&entral and
Southwest Bosnia-Herzegovina: Civilian Population Trapped in a Cycle of Violence
(January, 1994). Helsinki Watch reported that pdrtary forces were active
alongside both the Bosnian Croat HVO and the predantly Muslim Bosnian Army
(p.2). There are also reports that draftees frooatta were compelled to fight in
central Bosnia Herzegovina in mid 1994 (Peacenaid\ews Service, 17/06/94).



Amnesty International in its Annual Report for 19@aling with the events of 1993)
stated that:

The war became three-sided in the Spring with bm@st complete breakdown of the
fragile alliance against the Bosnian Serbs betwieermBosnian Croat forces-the
Hrvatsko Vijece Obrane (HVO) - and the largely MossArmija Bosha i
Herzegovine... Bosnia's State President,...Izethego, was left still more closely
associated with the Muslim nationality alone, asentbe Bosnian government and the
armed forces.

Fierce fighting continued throughout the year onouss fronts. The siege of Sarajevo
by the Vojske "Republike Srpske" (VRS), the armyraf " Serbian Republic ",
persisted throughout the year...

Deliberate and arbitrary killings were widespread aommitted by all sides...In

April Muslim soldiers, apparently paramilitariesportedly shot dead nine Croatian
men, including civilians and disarmed HVO soldiefer taking control of the

village of Trusina near Konjic. Earlier in the attawo Croatian children were

injured as a Muslim soldier fired indiscriminatéhgo a room... [ See also Helsinki
Watch, September 1993] More than 35 Croats, mastlijans, were killed by Armija
BiH forces in the village of Uzdol near Vitez in@ember; most of them were burned
in their homes.

(It should be noted that the Report catalogueb@enseries of atrocities carried out
by the armies and the paramilitaries of each ofataging sides; references here are
specifically relevant to the situation of Bosniaro&ts).

...There were allegations of ill-treatment and dippgaconditions in Bosnian
government-controlled camps. Many of the detainalesn by all sides were
apparently held as hostages for exchange with ansttie. People were also
reportedly imprisoned for desertion or for attemgtio avoid mobilisation onto the
contending armed forces. Large numbers of men leyen to have sought asylum
abroad because of their objections to service exarother of the armies; many have
refused on conscientious grounds. Conscientiousctdals may have been among
1000 deserters reported to have been sentencedpersled prison sentences, or up
to five years imprisonment, by the Bosnian Serbtam} court in Banja Luka...As

well as prosecuting men from their own nationalugr,con occasion all sides also
reportedly either forcibly mobilised men who werear their control, or made
detainees undertake work close to front lines...

Many thousands of people were forcibly expelledrftbeir homes during the year...

The US State Department Country Reports on HumghtRPractices for 1993 deals
in some depth both with the general situation isia and human rights violations,
but also on numerous occasions refers to the tezdtof ethnic Croats and the
egregious actions of the military forces of the laa government and the Bosnian
Croat army (HVO) in addition to those of the Bosn&erb Army (BSA).

Human rights abuses in Bosnia occurred in an enmemnt of war, occupation, a
struggle for territory and power, the breakdowraahultiethnic system, and efforts to
force the duly elected Bosnian Government to acaethnic division of the State.
The Bosnian Government is Muslim-dominated but iom&s to support a multiethnic
society, and elected officials are drawn proposltynfrom all national groups...

As BSA units swept through northern and eastermiaas 1992, Karadzic declared
the establishment of the "Republika Srpska" or BSRepublic.” Techniques



employed by the BSA, which Serbs themselves rafdoes " ethnic cleansing,"”
included: laying siege to cities and indiscrimimatghelling civilian inhabitants;
"strangling” cities (i.e., withholding food delives and utilities so as to starve and
freeze residents); executing noncombatants; eshaij concentration camps where
thousands of prisoners were summarily executedearslof thousands subjected to
torture and inhumane treatment; using prisonetsiasan shields; employing rape as
a tool of war to terrorise and uproot populatidosging large numbers of civilians to
flee to other regions; razing villages to prevét teturn of displaced persons; and
interfering with international relief efforts, inaing attacks on relief personnel...

In April periodic skirmishing between the Bosniasvgrnment army and the militia
of Mate Boban's Croatian Defense Council (HVO),ten representative of the
Bosnian Croat minority, escalated into outright vRegular Croatian army units,
originally in Bosnia under a bilateral military queration pact, fought on the side of
Boban's forces; Croatian authorities also offerediemel to the HVO but significantly
less than that which Serbian authorities providethé BSA.

The trigger for the surge in government-HVO figlgtimas Boban's insistence on the
creation of a separate Bosnian Croat "Republicartkig-Bosna" within Bosnia and
Herzegovina. Mostar was to be its capital, and gawent troops in the region were
told to submit to HYO command. When the Governmefused, the HVO blockaded
Mostar, attacked it, and brutalized, confined, eapkd its Muslim residents in an
assault containing some of the most extreme hurghtsrabuses in Bosnia and
Herzegovina in 1993.

The HVO also engaged in vicious acts in centralnigndn April the HVO killed up

to 100 noncombatants in the central Bosnian haofl&hmici and then razed the
village. In October it massacred at least a scbMuslim civilians at Stupni Dol. The
HVO and BSA engaged in localized collaboration tva battlefield in the central
Bosnian enclave of Maglaj, creating conditionsxdfeme deprivation there.

Bosnian government forces perpetrated a numbdrusdes and atrocities in 1993, for
the most part against the Bosnian Croats. In Sdpegovernment troops killed
dozens of Croat civilians at Uzdol; the HVO chartjeat many more government
massacres not yet investigated occurred in ceAoshia. As the tide in the fighting
turned in favour of the Government in the fall,ge thousands of Bosnian Croats
fled or were driven from their homes, most gointpe to Croatia or to parts of
Bosnia under HVO control. In November governmentéds killed two Franciscan
friars in Fojnica and openly looted Bosnian Croatied shops in Vares..

¢ Torture and Other Cruel, Inhuman or Degradingaiiment or Punishment

In spite of intense international pressure to ctbgeprison camps discovered under
BSA control in mid-1992, there were probably stidbres of detention facilities for
civilians, including women, children, and the elgein operation throughout Bosnia
at the end of 1993. As many as 260 camps haveKkmesm to exist at one time or
another during the conflict. In January 1993, th8.lGGovernment estimated that
there were 135 Serb-run detention centers in Bodfaay of these formed part of the
penal system established in BSA-held areas in rAfi2;la significant number in this
network were closed by the end of 1993. Many HV@ Kluslim camps, numerous in
the summer and fall of 1993, were also closed byetid of the year. Because camps
closed down and reopened depending in part ondtiessof negotiations and the
presence of international observers, it was diffituestimate the numbers of persons
detained...

Camps with poor living conditions in 1993 includédse in Batkovici, Kamenica,
Trnopolje, and Doboj (operated by the BSA); Rodoimk, and Dretelj (operated by



the HVO); and Zenica and Konjic (operated by thee€doment). At Dretelj, perhaps
the most notorious camp of 1993, the UNHCR founsigorers in conditions of
"appalling brutality and degradation," with brokeims and fingers, bruises, and heart
irregularities. Amnesty International said prisanat Dretelj were so cramped that
they could not lie down. Beatings and torture weggorted at BSA camps in
Manjaca, Batkovici, and Prijedor in the springHMO camps in Rodoc and Jablanica
in the summer, and at government camps in Visokiokaimijic, also in summer.
Summary executions and deaths due to torture dectegere attested to in 1993 and
almost certainly continued through December. Irdiigls detained in 1993 told of
meager and sometimes poisoned or spoiled ratioalsyutnition, poor or nonexistent
sanitation, withholding of medical care, forceddafperformed by women as well as
men) including trench-digging on the front lineslaemoval of corpses and the
wounded, forced blood donations, overcrowding, lanll of amenities such as
bedding. There were scattered reports of groupsisdners being conscripted into
enemy armies and of prisoners of one nationalitydysold as conscripts from the
second to the third nationality. The three sidesevaecused of using prisoners as
human shields...

Bosnian Muslim women in the spring and summer axtd$vVO and BSA soldiers of
perpetrating mass rape. The UNHCR noted that HM@exs may have raped 100 or
more women, some in gang-rape situations; manlyeofapes occurred in connection
with evictions from Mostar in mid-1993 and fightingar Vitez earlier in the year.
Reports of rapes by Bosnian Serb civil and militapjice and soldiers continued, but
the number of such charges was lower for 1993 thiah992, when the BSA first
practiced mass rape as a tool of war. Reports Borko, Nerici, Stolina, Skijana, and
Grcica described the continuing confinement andigeabuse of a total of at least
130 young Muslim women by the BSA. UNPROFOR trosese accused of
frequenting some locations where Muslim women veld. Bosnian Croat women
charged government troops with raping them in Muoatal Bugojno; the Bosnian
Serbs also said government soldiers had raped &oS@rb women. International
observers were not able to corroborate most adousdiecause access to victims
was very limited.

The nature of the military actions waged by theotas protagonists but particularly
for the purposes of this application the Bosniamegoment and Bosnian Croat forces
in which the secondary applicant may be requireiigtd is further described under
the heading:

g. Use of Excessive Force and Violations of Hunaarah Law in Internal Conflicts
Violations of humanitarian law and internationaheentions on the treatment of
civilians in time of war were widespread and egsagi Many human rights violations
committed by the BSA occurred as part of specidiiqees to expel Muslims and
Croats from areas the Serbs desired for themsellesHVO engaged in localized
efforts to drive Muslims away from territories theyught to occupy. Other abuses
took place on a more haphazard basis. Paramibtarigilantes, "weekend warriors,"
criminal gangs reporting to local warlords, andl@n mobs were responsible for
numerous instances of crimes against civiliansodties detailed in this section
include indiscriminate attacks against civiliarmced population movements;
interference with the delivery of humanitarianeglincluding attacks on international
relief workers; interference with utilities andnatructure; and forced conscriptions...



HVO attacks, particularly on Muslims, increasedndatically in 1993. The HVO
slaughtered approximately 100 Muslims in the cémosnian village of Ahmici in
April. Masked Croats killed Muslim civilians in &k in house-to-house fighting later
that month. In September, the United Nations sai®shelling killed 10 to 15
Muslims a day in Mostar. The HVO in the spring algportedly shot two Serb
women who were part of a small contingent of SehHabitants of Mostar forced out
of the city and told to walk to BSA-held positioms.October between 25 and 50
Muslim villagers, including women and children, wéilled by the HVO at Stupni
Dol, near Vares; the remainder of the town's pdpuiavas taken captive and the
village entirely destroyed. The HVO shelled UNHCHRatals attempting to gain
access to Stupni Dol for 3 days before finallyitgftmedical examiners through.
Later in the month, the Bosnian Government claitheddiscovery of a mass grave in
Tasovcici containing the bodies of alleged victioh$1VO attacks in Stolac and
Capljina.

Government troops also targeted civilians in 1§28ticularly Bosnian Croats. Thirty
Bosnian Croat civilians were massacred at Uzd&8dptember. Survivors of the
attack said they were used as human shields. Ganegrtnsoldiers murdered two
Franciscan friars in Fojnica in November. The HM@uged the Government with
killing more than 100 other Bosnian Croat civilidsetween April and October in a
variety of central Bosnian locations including Tings Doljani, Bugojno, Jakovice,
Kiseljak, and Kopijari. Witnesses described tortpreceding the killings and
mutilation afterward. The United Nations is invgating the charges. Government
soldiers killed a score of Bosnian Serb civiliamghe village of Skelani, in the
Srebrenica pocket, in January, and shot severali@o$erbs in Sarajevo, including
two elderly people being evacuated...

The three sides practised forced conscriptionlimided degree in 1993. In some
BSA-held areas, those who refused were dismissead Work and detained. Some
families of men who refused conscription were asmissed. In April the BSA
forced evacuation flights from Srebrenica to diverBSA-held Zvornik, where
evacuees were taken prisoner and threatened widtaption...

The Report continues:

Freedom of Movement Within the Country, ForeignvElaEmigration, and
Repatriation

The wartime situation, coupled with mass detengind expulsion,...interfered with
the free movement of millions of Bosnians. The diag front lines made many
others virtual hostages within broad geographiasr8arajevo was the most heavily
populated island of "hostages" in Bosnia...

In some cases citizens of whole villages were givgiers to remain within specified
confines or be shot or fined in order that a pdglenple to perform labour and take
part in prisoner exchanges could be maintained...

Information notes on former Yugoslavia from theiadfof the UNHCR Special
Envoy for former Yugoslavia, (No. 1/95, January 3P8tated that the practice of
forced labour at the front continues.

[In] December...Hundreds of Croats and Muslimsfareefully detained, beaten and
taken to Glamoc and Grahovo for frontline forcdablar for the Bosnian Serb



military. Several men reportedly die from beatiagsl wounds suffered while serving
forced labour.

This last piece of information bears upon the wigkch the secondary applicant faces
as a military age male returning to a country whbesfortunes of the various sides to
the conflict remain unpredictable.

Risk of persecution

In the circumstances of this case | am preparellaw the inference that the
secondary applicant would be dealt with as a pendomhad evinced an intention to
escape abroad to avoid military service and hasraged to remain abroad for that
purpose. | conclude he would be so regarded bBtisaian Government military
authorities.

Having regard to all the available information te hfind that there is a real chance
of serious punishment awaiting the secondary aapiid he returns to Bosnia-
Herzegovina, on the basis of his failure to respnais call-up notice in 1994. | am
satisfied that there is such a chance of persetbiiaeason of the failure to report for
military service in the Bosnian government armlyave no doubt that having been
called up by the Bosnian government army and haeftgo avoid participation in

the war that the secondary applicant will be tréat® a deserter. He also faces the
possibility of recruitment into the Bosnian Croanhg of which he had in the past
been a member. Indeed there is a strong probathkitythey would have a record of
his previous service and he would be subject talleup into the HVO for that reason
alone. | am satisfied on the basis of the coumtigrmation from which | have freely
quoted that both the Bosnian government army amdHWO have been engaged in an
internationally condemned conflict to which the@asaary applicant holds a
conscientious objection. Both these armies and-palieary forces associated with
them have been engaged in action where the rusofiave been violated, and
where other human rights violations have been vpigesl. As suggested by Kuzas
this establishes a prima facie case that the actiowhich these armies have been
engaged are condemned by the international comynand there is no material
before me upon which | could conclude that any surelsumption has been rebutted.

| accept that the applicant faces the risk of fdrcenscription into the BiH army or
the Bosnian Croat forces without any consideratieimg given to any reason of
conscience that the applicant may have for objgdbrsuch service. It is clear on the
information which I have that there is no provisfonalternative service in either of
these forces. In the circumstances prevailing isriBothere would be no means by
which he could reasonably exercise his objectiomitdary service in either of these
military bodies. As | have said | have no doubtswlthe sincerity of the applicant's
convictions regarding participation in the confloct whichever side he may be forced
to fight when he expresses an attitude that he doewant to be a party to fighting
fellow-Bosnians.

In conclusion, | accept that there is the possibdf punishment by means of
imprisonment for desertion or attempting to avoiohitisation, or the risk of being
forcibly enlisted, and | accept that the requisiibjective factors are present to bring



the applicant into the category of some one whegeses a partial objection to
military service.

In the context of the ethnic hatred which has riBesnia-Herzegovina, a refugee
claim may be founded upon forced mobilisation byias or militias of persons of
opposing national groups who are under their cantramaking detainees from such
groups work close to front lines in aid of the eéfort. These acts may constitute
persecution, provided sufficient reasons of comsmeexist in any particular case,
because they involve such persons in military ast@gainst one's own people (or in
appropriate cases against other ethnic groupifgsiher, independently of the first
ground, in the circumstances that have prevailedcantinue to prevail in Bosnia, ill-
treatment or death in the event of a reluctanananitial refusal to be mobilised or
forcibly conscripted is persecutory per se if sagbossibility exists on the facts of a
case because such refusal would be taken as e@dditt. In this case | consider
there is a real chance of the applicant being patsd in either of these two ways
since any return to Bosnia could bring him underdbntrol of any one of the three
substantial warring parties in that country.

I make the observation that the fact that suctrelktment may have occurred in a
situation where an individual has been conscripdegkrve in an army which is not
the recognised military force of a nation-State fatiher akin to a militia formed to
serve the interests of a putative political entites not make acts which are contrary
to humanitarian law and constitute blatant and &meintal human rights violations
any less acts of persecution in Convention terms.

The present intense military action against thenigosSerbs by the Croatian army
assisted by the HVO in co-ordination with the Basnarmy has led to the capture of
large areas of western Bosnia and has put pressute Serb stronghold of Banja
Luka (The Australian 15 September 1995) The siégaoajevo continues although
there are indications that a deal has been brokeinéch could see the withdrawal of
Serb heavy artillery and missiles from the exclnsione around the city ( The Age
16 September 1995) this enabling relief supplidsettaken to the beleaguered city.

As a result of the creation of the Confederatiotwieen Croats and Muslims, which is
still at an inchoate stage, and their joint miljtactions against the Serbs in relieving
Bihac last month and the current sweep througheme®osnia the chance of the
applicant's facing persecution at the hands optedominantly Muslim Bosnian
Army may well have diminished. However, the appitsavere forced to flee their
home which was destroyed and their town is occupyethe Serbs. Until the recent
NATO airstrikes there were continuing heavy bombsedts of Sarajevo by the
Bosnian Serbs. (The Australian of 24 August 1995)

The position confronting the applicants is iderittoathat of the tens of thousands of
ethnic Croats who have been expelled from are&osiia Herzegovina under Serb
control. The UNHCR has advised in this respect that

In addition to 280,000 Bosnian refugees, about(BlCroatian citizens, mostly of
ethnic Croatian origin were expelled or have fleahf regions under local Serb

control (The United Nations Protected Areas - UNPA&d the adjacent so-called
pink zones) to other areas in Croatia. UNHCR, tiiernational community, NGOs



and the Government of Croatia provide care and tea@mce programs, including
special programs for trauma victims. In view ofgjreeeds and limited resources,
however, Croatia advocates burden sharing, whicthatime being includes non-
return of refugees originating from UNPA's to CtaaUNHCR has supported the
Croatian Government in this context.

(UNHCR, 15/04/94)

The widespread abuse of human rights which has pa&eof the ethnic cleansing
operations has been documented in detail by bothesty International, notably in
Bosnia-Herzegovina: * You Have No Place Here - Abuses in Bosnian Serb-controlled
Areas’ (June 1994) and Helsinki WatchBosnia-Hercegovina: “ Ethnic Cleansing’
in Northern Bosnia (November 1994).

I have referred previously to the litany of humaghts abuses carried out by all
parties to the conflict illustrated by the vari@gsctions of the US State Department
Reports on Bosnia.

The situation for ethnic Croats is better in aneaisunder Serb control. According to
the Helsinki Watch repoBosnia-Hercegovina: Sarajevo (October 1994) non-
Muslims in government controlled sectors of Sarajake not the subject of
systematic persecution from the government, althdabgy can be the targets of
criminal actions such as thuggery and robbery.

Non-Muslim civilians in government-controlled paolsSarajevo are not generally
persecuted by government forces. The most violemies against Serbs, Croats and
other non-Muslims have been perpetrated by loaagigilasome of which were
disbanded in early 1993 and their members killesnprisoned by the government,
and some of which still do operate, albeit on allenand less savage scale.

(p.26)

However the report goes on:

Serbs and Croats who continue to live in areasacdjvo that remain under the
control of the government of Bosnia-Herzegovinarethat they are frequently the
first to be robbed and evicted from their homeghkncase of robbery, some Serbs
and Croats complained that the government wasatinhgr crime against non-
Muslims. Only when the victims of local gangs wbfteslims, they attest, has the
government intervened to stop the crime. According Catholic priest in Sarajevo, "
Individual extremists are working on behalf of muomslinterests'. We can not say that
the government is behind this but ...all that isMaslim is less stable and secure..."
...housing is allotted arbitrarily and often iniaaiminatory manner. Some non-
Muslims are denied housing or evicted from theimbs. Although illegal evictions
do not appear to be a widespread problem as yethvuslims fear that such evictions
will continue and increase in scope and frequersayare and more displaced
persons and Bosnian army soldiers returning fragrbtittiefields seek housing in
Sarajevo.

A recent article in the Economist of August 26 188k of the current situation that:



After 41 months of war, many of the liberal inteligals who championed a multi-
ethnic society have left Bosnia. An influx of re&eg from rural areas, many of them
religious, has helped to marginalise the CroatsSarths who live on Bosnian-
government territory...To be fair to the Bosniawvgmment, it does maintain at least
a rhetorical commitment to a "sovereign, democratid multi-ethnic Bosnia-
Herzegovina", which is a great deal better tharttang offered by the ethnic purists
who run the Serb and Croat bites of Bosnia.

There is still the prospect of continuing confliettween the Bosnian-Serb army and
the army of BiH throughout eastern Bosnia and ith @amound Sarajevo with the even
more sharply drawn ethnic focus as between SerlCapat which | am entitled to
assume is the case since the recapture of Krajidahe continuation of the Croat and
Muslim military campaign in the west of the countifere is no basis upon which |
can find that the applicant's are able to returtiéir home in

XXXXX or to Sarajevo without a risk of persecutfoom the Serb militias or even
Muslim forces in the event of a change in the qurreilitary situation. In the light of
past experience such a change could occur witleitntimediately foreseeable future
after their return. I find that the applicants faceeal chance of persecution in the
form of gross maltreatment or death on the growifdiseir race or nationality at the
hands of Serb military groups who by definition beyond the control of the
Sarajevo government and against whom they are enalile protected. | also find
that as ethnic Croats there is more than a rentatece that within the time-frame
posited they face a risk of persecution from theegoment itself, its official military
forces and their para-military supporters. Passgmirtion of ethnic Croats by Muslim
forces is corroborated by available country infatiora

During the height of the fighting in 1993, for exalen, soldiers of the Bosnian
Herzegovinan government rounded up 1,000 BosniaatCefugees trying to flee the
town of Konjic in central Bosnia, robbed them, biam, and fired shots at them,
according to th€ountry Reports on Human Rights Practicesin 1993. The village of
Donje Selo became the main refuge of most non-Msslaccording to Helsinki
Watch (September 1993: p.12).

The US State Department Reports for 1993 had dhssy:

Government troops also targeted civilians in 1§@28ticularly Bosnian Croats. Thirty
Bosnian Croat civilians were massacred at Uzd8dptember. Survivors of the
attack said they were used as human shields. Goesrtnsoldiers murdered two
Franciscan friars in Fojnica in November. The HM@uged the Government with
killing more than 100 other Bosnian Croat civilidszetween April and October in a
variety of central Bosnian locations including Tings Doljani, Bugojno, Jakovice,
Kiseljak, and Kopijari. Witnesses described tortpreceding the killings and
mutilation afterward. The United Nations is invgating the charges...

Tens of thousands of Bosnian Croat refugees flegjigor ravnik, Novi Travnik, and
Vitez in fear of advancing government troops in$peng. In September government
forces used death threats and extortion to pre@asrian Croats to leave Zenica; a
month later government soldiers rounded up 1,006nhim Croat refugees trying to
flee Konijic, robbed them, beat them, and fired stadtthem...



| also specifically refer to the Helsinki Watch Refp Bosnia-Hercegovina: Abuses by
Bosnian Croat and Muslim Forcesin Central and Southwestern Bosnia-Her cegovina

at p. 15 concerning the existence and mistreatméitted upon detainees at a place
of detention in Konjic and to the US State DeparttriReports from which | have
quoted. | consider that the Muslim-Croat alliane@am uneasy one and the current
relationship does not preclude potential futureflocinl am not prepared to find that
the political arrangement between Croats and MssWnfl hold firm and thus
exclude all but a remote possibility of the apptisafacing persecution at the
Convention standard.

| share the views espoused in RRT decision V94/6269vhich | have previously
referred in another context that the situation asida has been and continues to be
extremely fluid and unstable.

My colleague made the following observations :

While certain areas of Bosnia have been classiéfsednited Nations-protected "safe
zones", recent experience has shown that those zoadar from being safe and that
their inhabitants are extremely vulnerable to "atloteansing” and other persecutory
practices by Bosnian Serb forces.

In the light of these recent events | would not é@enfortable with saying that any
part of Bosnia is at present an area where thare real chance that another armed
force might take over from the existing controllipgwer and subject the inhabitants
to some form of race-based persecution.

In this case, although Travnik is not at presemtenimmediate threat from Serb
forces, | do not think it would be safe to say tin&tre is no real chance that the Serb
forces could at some time in the foreseeable fudtteek it and take it over. If that
happened, then it is highly probable that ethniga® would experience persecution
at the hands of occupying Serb forces on the lodisieeir race, as has happened when
Serbs have taken over other Croat- or Muslim-cdietigparts of Bosnia and Croatia.
In the future, the situation may stabilise so thva would be able to say that the
danger of Serb conquest is no longer a real ontelpinion of the Tribunal,
however, that is not the present situation, butenathe situation is extremely volatile
and unpredictable. The UNHCR has recommended timidy should be returned to
any part of Bosnia at present.

While the situation in Bosnia has some featuresoatalled ' generalised group -
defined oppression ', it is an error to concludenithis that these applicants are
thereby disqualified from refugee status. | rejbetview as inconsistent with the
reasoning in Chan's case, that an applicant musbleeto show that he has been
"personally singled out" for persecution i.e. thatfears something more than a
generalised denial of human rights. That approacbrding to J.C. Hathaway, The
Law of Refugee Status at p 91-92.

"confuses the requirement to assess risk on the bbthe claimants particular
circumstances with some erroneous notion that esfiggatus must be based on a
completely personalised set of facts ... the issu@hether the applicant faces a[real
chance] (my insertion) of being persecuted becatisdo she is ...... not whether that
chance is identifiable to her alone.."



The ministerial guidelines for the Refugee Statasi®v Committee [in Canada ]
noted:

A person is a refugee whether persecuted alonetlbrothers. A person need not be
singled out for persecution in order to be a reéuggquoted in Hathaway at p92 ).

While persons who fear harm as the result of ndecsee phenomena such as civil
unrest or war are not entitled to Refugee Statuhatbasis alone, protection will be
offered where there is some element of differemtigant or impact based on one of
the Convention grounds. Hathaway restates thealgwposition that like all other
harms , broadly based harm is a function of twadiasues.

"First, is the anticipated state tolerated harraufficient gravity to constitute
persecution? If so, is there is a connection batviiee risk faced and the claimants
race .....[or]...... social group..... If the haigtboth sufficiently serious and has a
differential impact based on civil or political &ia, then a claim to Convention
refugee status is made out, however many peoplgraikarly affected "(my
emphasis) (at p93-4)

I have no difficulty in making a finding that thetustion in Bosnia is one where there
is differential impact based on civil or politicgthtus or racial origin such that the
Convention definition is satisfied. It is abundgrdlear that the civil war in Bosnia-
Hercegovina is so clearly and overtly defined it of ethnicity/race, that the nexus
to a Convention ground is in place. It is not siynplcase of individuals fleeing
conflict or civil disorder of a generalised natufée details of ‘ethnic cleansing’, the
practice of hostage taking of members of opposihgie groups contrary to the
Geneva Conventions and Protocols, forced consonjatf other national groups and
massacres, detentions and gross violations of huiglais based solely on the race of
the victims in BosniaHercegovina have been citevipusly by me in this decision.

| accept that the facts of this case bring it witharagraph 70 of the United Nations
Handbook on Procedures and Criteria for Determifefugee Status (‘the
Handbook') which states that:

The mere fact of belonging to a certain racial grawil normally not be enough to
substantiate a claim to refugee status. There hmyever, be situations where, due to
particular circumstances affecting the group, sueimbership will in itself be
sufficient ground to fear persecution'

Although | have found above that Croatia is notappropriate country of reference
in this case, nevertheless | recognise like myeagjlie that the issue is not free from
doubt. For this reason it is proper that | mentidrat | believe the position would be
if it were the case that one or both of the applisdad to be assessed against Croatia
as well as, or instead of, Bosnia. In that caseidver, | should say that the evidence
to which | have referred above in the context eftiieatment by the Croatian
authorities of ethnic Croatians from Bosnia indésathat there is a real chance that
both a Bosnian born-Croat in Croatia as well asaattan born Bosnian-permanent
resident, each lacking full citizenship rights, kcblobe deported by the Croatian
authorities back to Bosnia. In that case, of cqutsapplicants would be in exactly
the same position so far as their fear of persecus concerned and the result would



have to be the same. Hathaway's statement thahaéty must be effective if
international protection is to defer to protectfoom a state of citizenship is apposite
in this regard.

| find therefore that there is a real chance thatapplicants will face persecution if
they were to return to Bosnia-Herzegovina for #sons | have expressed. It follows
that the applicants fear of persecution for reasbmace, nationality or political
opinion, as the case may be, is well founded. Asrsequence, each of them is a
refugee and a person to whom Australia has protectbligations. .

DECISION

Application for a protection visa remitted pursuant to paragraph 415(2)(c) of the
Migration Act 1958 (" the Act") for reconsideration with a direction that the
criterion requiring the applicant to be a non-citizen in Australiato whom
Australia has protection obligations under the Convention relating to the Status
of Refugees done at Geneva on 28 July 1951 as amended by the Protocol relating
to the Status of Refugees done at New York on 31 January 1967, issatisfied in
relation to both applicants.

B In accordance with s431 of the M grati on Act 1958 (C'th), (as
amended), the published version of this decision do es not contain any
statement which may identify the applicant or any r elative or other

dependent of the applicant.



