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The European Court of Human Rights (Third Sectiosijfing on
20 September 2007 as a Chamber composed of:
Mr  B.M. ZUPANCIC, President,
Mr  C. BIRSAN,
Mrs E. FURA-SANDSTROM,
Mrs A. GYULUMYAN ,
Mr E. MYJER,
Mr DAVID THOR BJORGVINSSON
Mrs |. ZIEMELE, judges,
and Mr SQUESADA, Section Registrar,
Having regard to the above application lodged lith European Court
of Human Rights on 15 June 2004,
Having regard to the decision to apply Article 28 8f the Convention
and examine the admissibility and merits of theedagether,
Having regard to the observations submitted by tlespondent
Government and the observations in reply submiitethe applicant,
Having deliberated, decides as follows:

THE FACTS

The applicant, Mr Adul Bah, claims to be a Sierehean national who
was born in 1980. At the time when the applicatvas lodged he was held
in detention in Soesterberg. He is represented réetbe Court by
Mr P.A. Blaas, a lawyer practising in ‘s-Hertogesblo. The respondent
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Government are represented by their Agent, Mr R.AB&cker, of the
Netherlands Ministry for Foreign Affairs.

A. Thecircumstances of the case

The facts of the case, as submitted by the pamayg, be summarised as
follows.

The applicant entered the Netherlands approximdtety years before
the events complained of. He lodged a requestdgluen and was met with
a refusal. He remained in the Netherlands as egallalien.

On 3 March 2004 the applicant was apprehended. #inep of the
Aliens Police Yreemdelingenpolitie), acting on behalf of the Minister for
Aliens Affairs and Integration Minister voor Vreemdelingenzaken en
Integratie) and in accordance with Article 59 of the 2000 eAb Act
(Vreemdelingenwet), placed the applicant in aliens’ detention
(vreemdelingenbewaring) for expulsion purposes on public order grounds,
namely the suspicion that the applicant was seekimys to evade
expulsion as he had no identity papers, he hadddab leave the country
within the time allowed him for that purpose, hedhe fixed abode, was
suspected of having committed a criminal act, hadadequate means of
subsistence and was not lawfully staying in thehdgands.

The Regional Court of The Hague was notified by Kheister of the
detention order on 5 March 2004. In accordance witticle 94 of the
2000 Aliens Act, this counted as an automatic appea

This notification-appeal was heard before the ReaioCourt on
12 March 2004. On 18 March 2004 a single-judge Gierof the Regional
Court gave a decision dismissing the appeal. Thside noted that the
applicant had relied on the European Court's judgma the case of
Shamsa v. Poland (nos. 45355/99 and 45357/99, 27 November 2003), bu
held that, given the provisions of Article 94 o£tB000 Aliens Act, there
was an adequate guarantee that the judge would aakgeedy decision
about the lawfulness of the applicant’s detentiod arder his release if his
detention was found unlawful. Given the reasonsvhbich it was based, the
applicant’'s placement in aliens detention was foyugdified, and it was
further found that the Netherlands authorities waresuing the applicant’s
effective removal from the Netherlands with theuieed diligence, given
that in the meantime the procedure for obtainingissez-passer from the
Sierra Leonean authorities had been set in motion.

The applicant lodged an appeal against the decwsidi8 March 2004
with the Administrative Jurisdiction Division  Afdeling
Bestuursrechtspraak) of the Council of State Raad van Sate) on
22 March 2004. Again relying on the Cour@amsa judgment, he only
raised one complaint, namely that the Regional Cloa unjustly failed to
acknowledge that persons placed in aliens’ detentiist — like persons
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detained in the context of criminal proceedingse-hbard promptly, that is
no later than three days and fifteen hours, beforendependent tribunal.
As he had only been heard after ten days, the Ralyioourt should have
found this delay too long and, consequently, shduwate ordered his
release.

On 13 May 2004, following a hearing held on 14 A®DO4, the

Administrative Jurisdiction Division dismissed tHarther appeal and
upheld the Regional Court’s decision. This rulimg,so far as relevant,
reads:

“The appellant has been placed in aliens’ detenfir expulsion purposes, in
accordance with Article 59 § 1 (a) of the 2000 AfieAct. Therefore and on a
statutory basis, an expulsion procedure withinrtteaning of Article 5 § 1 (f) of the
Convention was pending against him. Pursuant talar®4 88 1 and 2 of the 2000
Aliens Act, the placement in aliens’ detention asue has been submitted for
examination before the Regional Court within a geliten days.

The judgment of the European Court of Human Ridghtsthe case ofShamsa
v. Poland] of 27 November 2003, invoked by the [appellangncerns the continued
detention of aliens against whom an expulsion draelition procedure was no longer
pending, for which continued detention there wadewgal basis. Consequently, the
detention had lost its lawful character and thukrdt fall within the scope of one of
the permissible grounds of deprivation of liberylisted in an exhaustive manner in
Article 5 8 1 of the Convention. In this light, tAelministrative Jurisdiction Division
understands the judgment and in particular theoréag set out in paragraph 59 in the
sense that the Court — in assessing such detentimeorporates the rationale of
Article 5 taken as a whole and, in that contex@palonsiders relevant the guarantees
for legal protection and legal certainty as incogted in the third paragraph of
[Article 5 of the Convention]. Noting this as wels the [decisions on admissibility
taken by] the Court in the cateaf v. Italy [no. 72794/01, 27 November 2003] and
Vikulov and Others v. Latvia [16870/03, 25 March 2004], the Administrative
Jurisdiction Division is of the opinion that the @bdid not have the intention to
consider Article 5 § 3 applicable by analogy to tlegention of aliens in accordance
with [Article 5 § 1 (f) of the Convention], whichauld also be at variance with the
wording of [Article 5 8§ 3 of the Convention]. Inithconnection the Administrative
Jurisdiction Division also finds of relevance th&e Court, in its [decision on
admissibility] in the case ofekdemir v. the Netherlands (no. 46860/99, 1 October
2002) found that there was no reason for holdirag there was a violation of Article
5 § 4 of the Convention, as the alien concerned Wwho been placed in aliens’
detention under the Aliens Act [as in force untiAfril 2001] could at any point in
time challenge the lawfulness of [that] detentioefobe the judge who should
determine [this issue] speedily. The Court did camdduct an additional examination
of the matter under [Article 5 8 3 of the Conventioln accordance with
Article 94 § 1 and Article 96 88 1 and 5 of the Q08liens Act an alien can also at
present file an appeal at any point in time agaéndecision imposing deprivation of
liberty.

The Administrative Jurisdiction Division therefoagrees with the Regional Court
that the applicant’s reliance on [the Couffamsa judgment] fails...”

This ruling was published in the Immigration Law Rés

(Jurisprudentie Vreemdelingenrecht; “JV”) 2004/290.
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B. Relevant domestic law

Until 1 April 2001, the admission, residence angudgion of aliens were
regulated by the 1965 Aliens AcVreemdelingenwet; “the 1965 Aliens
Act”). Further rules were set out in the 1966 A$SenDecree
(Vreemdelingenbesluit), the Regulation on Aliens Vforschrift
Vreemdelingen) and the Aliens Act Implementation Guidelines 1994
(Vreemdelingencirculaire). The General Administrative Law Achlgemene
Wet Bestuursrecht) applied to proceedings under the 1965 Aliens Act,
unless indicated otherwise in this Act.

On 1 April 2001, the 1965 Aliens Act and the penitag regulations were
replaced by the 2000 Aliens Act, the 2000 Alienscige, the 2000
Regulation on Aliens and the 2000 Aliens Act Impégrtation Guidelines.
Unless indicated otherwise in the 2000 Aliens Athe General
Administrative Law Act continued to apply to prode®s on requests by
aliens for admission and residence.

At the time of the events complained of, the 200@ms Act, as relevant
to the case, provided as follows:

Article 59

“1. If necessary in the interests of public ordenational security so requires, [the
competent Minister] may, for the purpose of exparsuitzetting), order the detention
of an alien who:

(a) is not lawfully resident; ..."

Article 84

“In deviation from Article 37 § 1 of the Act on tl&ouncil of State\(vet op de Raad
van Sate), no appeal lies against a decision of the Re¢jiGoart ...

a. about a decision or act based on ... [Articl®@be 2000 Aliens Act] ...”

Article 94 (asin forceuntil 1 September 2004)

“1. Our [competent] Minister shall notify the Regal Court of a decision to
impose deprivation of liberty as referred to iniélg ... 59 ... [of the 2000 Aliens Act]
no later than the third day after communicationtlod decision, unless the alien
himself has lodged an appeal first. As soon asRégional Court has received the
notification, the alien shall be deemed to havegémtl an appeal against the said
decision imposing deprivation of liberty. The apps#ll also constitute a request for
the award of damages.

2. The Regional Court shall immediately fix th@ei of a hearing. The hearing shall
take place no later than the seventh day afterdbeipt of the written statement of
appeal or the notification. ... In deviation fronrtidle 8:42 § 2 of the General
Administrative Law Act, the delay referred to irattArticle cannot be prolonged.

3. The Regional Court shall give judgment orallyirowriting. A written judgment
shall be given within seven days of the conclusibthe hearing. In deviation from
Article 8:66 § 2 of the General Administrative La\et, the delay referred to in that
Article cannot be prolonged.
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4. If the Regional Court finds on appeal that éipplication or implementation of
the decision [to impose deprivation of liberty] éentrary to this Act or is — on
consideration of all the interests involved — reagonably justified, it shall accept the
appeal. In such a case the Regional Court shadirdhét the deprivation of liberty be
terminated or the manner of its implementationratle

Article 95

“1. In deviation from Article 84 under a., a rulimggven by the Regional Court as
referred to in Article 94 § 3 can be appealed lefible Administrative Jurisdiction
Division of the Council of State. ...”

Article 96

“1l. In case the Regional Court has rejected asuwnmifed an appeal within the
meaning of Article 94 and the deprivation of liyedontinues, Our Minister shall
notify the Regional Court of the continuation o tiheprivation of liberty no later than
four weeks after the ruling within the meaning ofiéle 94 has been given, unless the
alien himself has lodged an appeal first. As saothe Regional Court has received
the notification, the alien shall be deemed to h&aged an appeal against the
decision to prolong the decision imposing deprosmif liberty. ”

Article 94 was amended with effect from 1 Septemb@d4. It now
requires the Regional Court to be notified of tle¢edtion decision within
twenty-eight days after its issuance unless thendfias lodged an appeal
first, and the hearing of the appeal must takeeplaw later than fourteen
days after the Regional Court has received theemrgtatement of appeal or
the Minister’'s notification. This amendment meamtpractice a revival of
the legal situation that existed before 1 April 200 respect of these two
time-limits under the former 1965 Aliens Act andtpaing regulations (for
further details, se@ekdemir v. the Netherlands (dec.), nos. 46860/99 and
49823/99, 1 October 2002, under “Relevant doméesticand practice”).

Article 69 § 3 of the 2000 Aliens Act stipulatesthhere is no time-limit
for filing an appeal within the meaning of Articl&4 and 96 of the 2000
Aliens Act and that an appeal referred to in Aei®b must be filed within
one week. Accordingly, a person placed in aliem$édtion can in principle
file as many appeals against this placement ag Bbeosees fit. When the
lawfulness of a decision of placement in aliensteddon has been
determined for a first time, the examination of apsequent appeal in this
respect will be limited to the lawfulness of thenttouation of the placement
in aliens’ detention. Pursuant to Article 84 of tB@00 Aliens Act, no
appeal to the Administrative Jurisdiction Divisilies against a decision by
the Regional Court on such a subsequent appeal i(Astnative
Jurisdiction Division, 1 November 2006, case no0&l¥626/1). The
hearing and determination of such a subsequentahppe subject to the
same mandatory time-limits as those for a firsteafRegional Court of
The Hague sitting in Groningen, 19 June 2006, cas&WB 06/22632).

According to a ruling given by the Administrativarisdiction Division
on 11 February 2005 (JV 2005/172), the time-lireit ut in Article 94 § 2
of the 2000 Act is of a strict mandatory naturetia event that this time-
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limit has not been respected, the placement imsilidetention becomes
unlawful on the day following the day on which thise-limit expired.

As there is no statutory fixed maximum duration aofplacement in
aliens’ detention for expulsion purposes, an aldose expulsion has been
ordered can, in principle, remain in aliens’ detmfor an unlimited period
of time provided there are reasonable prospectefpulsion within the
foreseeable future. However, it has been estallighe&lomestic case-law
that the interest of an alien to be released frbemsl detention increases
with the passage of time.

Where a placement in aliens’ detention exceedsiagef six months, it
is generally held that the alien’s interest in lgeieleased is greater than the
interest in keeping him in detention for the pugmsof expulsion.
Depending on the specific circumstances of eaclk, dhss point in time
may also be reached before or after six months paseed. It may be later
when an exclusion ordeorfgewenstverklaring) has been imposed or where
the alien concerned frustrates the determination hid identity or
nationality, and it may be earlier where the al@mcerned is unable to
obtain travel documents for reasons beyond hiseorcbhntrol (see, Legal
Uniformity Division (Rechtseenheidskamer) of the Regional Court of the
Hague, case no. AWB 97/4849, 21 August 1997; aadRibgional Court of
The Hague sitting in Groningen, case no. AWB 0632289 June 2006).

COMPLAINT

The applicant complained that he was not brougbmptly before a
tribunal empowered to determine the lawfulnessisfdetention. He relies
on Article 5 88 1 (c) and 3 (by analogy) and Asiél § 4 of the Convention
and on the Court’s above-mentionSisdamsa judgment, in particular § 59
thereof.

THE LAW

The applicant complained that his placement innaligetention was
contrary to his rights under Article 5 88 1, 3 a&huh that its lawfulness was
not reviewed by a judge with the requisite prompgne

In its relevant part, Article 5 reads as follows:

“1l. Everyone has the right to liberty and security person. No one shall be

deprived of his liberty save in the following casesl in accordance with a procedure
prescribed by law: ...

(c) the lawful arrest or detention of a persofeated for the purpose of bringing
him before the competent legal authority on realenasuspicion of having
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committed an offence or when it is reasonably aereid necessary to prevent his
committing an offence or fleeing after having deoe ...

() the lawful arrest or detention of a person poevent his effecting an
unauthorised entry into the country or of a peragainst whom action is being taken
with a view to deportation or extradition. ...

3. Everyone arrested or detained in accordanceh wite provisions of
paragraph 1 (c) of this Article shall be broughomptly before a judge or other
officer authorised by law to exercise judicial powed shall be entitled to trial within
a reasonable time or to release pending trial. &elemay be conditioned by
guarantees to appear for trial.

4. Everyone who is deprived of his liberty by atrer detention shall be entitled to
take proceedings by which the lawfulness of higdidn shall be decided speedily
by a court and his release ordered if the detengioot lawful.”

The Government submitted that the applicant wasivigp of his liberty
in accordance with Article 59 of the 2000 AlienstAthat is as an alien
unlawfully present in the Netherlands and for theppse of his removal
from the Netherlands, which is the situation reddrto in Article 5 8 1 (f) of
the Convention. As Article 5 8 3 of the Conventiexclusively refers to
persons detained in accordance with the provisibrsticle 5 § 1 (c) of the
Convention, the applicant’s deprivation of libecgnnot be examined under
Article 5 § 3 of the Convention.

The Government argued that it cannot be inferresnfithe Court’s
judgment in the case &amsa v. Poland (cited above) that Article 5 8§ 3
always applies to aliens detained under the prowssiof Article 5 § 1 (f).
The Shamsa case involved continued aliens’ detention in aatibn where
there was no longer a legal basis in domestic law that detention.
Consequently, the deprivation of liberty at issu¢hiat case did not fall into
one of the categories listed exhaustively in Aetibl 8 1. The Government
understood the Court’s reasoning set out in papg&9 of theShamsa
judgment to mean that, when assessing detentiofaltiog into one of the
categories defined in Article 5 8§ 1, the Court sakecount of the rationale
of Article 5 as a whole and, in that context, dieg importance to the
guarantees of legal protection and legal certasatyout in Article 5 § 3.
This approach cannot, according to the Governmbeet,interpreted as
entailing that Article 5 § 3 automatically appli@statis mutandis to aliens’
detention.

Referring to the provisions of Articles 94 and 98le 2000 Aliens Act
and the Court’s findings under Article 5 § 4 of thenvention in the case of
Tekdemir v. the Netherlands ((dec.), nos. 46860/99 and 49823/99,
1 October 2002), the Government lastly submitted the applicant’s rights
under Article 5 8§ 4 of the Convention were respgatethat he could at all
times contest the lawfulness of his deprivationlibérty by lodging an
appeal before the court, whereas fifteen days ethpsetween the
applicant's placement in aliens’ detention and tRegional Court’s
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judgment on the lawfulness of that placement. em@overnment’s opinion,
this delay complies with the requirement of speestsnunder Article 5 8 4.

The applicant submitted that it follows from theutits considerations in
its judgments oBrogan and Othersv. the United Kingdom, (judgment of
29 November 1988, Series A no. 145-B) aflthmsa v. Poland (cited
above) that a deprivation of liberty lasting longlean a couple of days is
unlawful if it has not been ordered by a judiciatteority, and argued that
for the purposes of Article 5 this principle mustiegarded as applicable to
all forms of deprivation of liberty.

The applicant further maintained that he did ndawba speedy judicial
determination of the lawfulness of his placementairens’ detention,
considering that the statutory time-limits for hegrand determining an
appeal against a placement in aliens’ detentidrskadrt of the requirement
of speed under Article 5 § 4, in particular thesgrébed time-limits as in
force since 1 September 2004.

The Court notes that the applicant’s placementlisnsl detention was
ordered in accordance with the provisions of A&ibb of the 2000 Aliens
Act for the purpose of his expulsion. Having found reasons to hold
otherwise, the Court is satisfied that the applisadetention falls within
the scope of and complied with Article 5 § 1 (ftbé Convention.

As to the question whether the applicant’s placenrealiens’ detention
can be examined under Article 5 § 3 of the Conwentihe Court notes that
this provision speaks of only one specific formdafprivation of liberty,
which is referred to in paragraph 1 (c) of Artideand which is “effected
for the purpose of bringing [a person] before tbenpetent legal authority
on reasonable suspicion of having committed anno#eor fleeing after
having done so”.

However, the Netherlands authorities detained gh@i@ant not for the
reasons mentioned in that provision but “with awte deportation”, which
is a ground set out in paragraph 1 (f) of Articlard renders Article 5 § 3
inapplicable in the present case (see, for instabheaf v. Italy (dec.),
no. 72794/01, 27 November 2008jkulov and Others v. Latvia (dec.),
no. 16870/03, 25 March 200Gordyeyev v. Poland (dec.), nos. 43369/98
and 51777/99, 3 May 2005; ahrabayev v. Russia (dec.), no. 38411/02,
8 September 2005).

Concurring with the reasons given by the Administea Jurisdiction
Division in its ruling of 13 May 2004, the Courtrtber finds that the
applicant’s reliance on the Court’s consideratisesout in paragraph 59 of
its judgment in the case &hamsa v. Poland (cited above) is based on an
erroneous interpretation of the latter judgmentlikénthe situation in the
Shamsa case, the applicant's detention at issue had al legsis under
domestic law and fell within one of the permissigleunds of deprivation
of liberty listed exhaustively in the first paraghaof Article 5 § 1 of the
Convention.



BAH v. THE NETHERLANDS DECISION 9

Accordingly, to the extent that the applicant relan Article 5 § 3, the
Court concludes that this part of the applicatienincompatibleratione
materiae with the provisions of the Convention and mustregcted in
accordance with Article 35 88 3 and 4 of the Corigen

As regards the applicant’'s complaint that he waablen to obtain a
speedy judicial determination of the lawfulnesshief detention, the Court
reiterates that Article 5 § 4 of the Conventiom-guaranteeing to detained
persons a right to institute proceedings to chgkethe lawfulness of their
deprivation of liberty — also proclaims their righdllowing the institution
of such proceedings, to a speedy judicial decisamcerning the lawfulness
of detention and ordering its termination if it pes unlawful. The question
whether a person’s right under Article 5 8§ 4 hasrbeespected has to be
determined in the light of the circumstances ofheaase (sedehbock
v. Sovenia, no. 29462/95, 8 84, ECHR 2000-XIl, with furthefarences;
and Samy v. the Netherlands (dec.), no. 36499/97, 4 December 2001).
Although the number of days such proceedings takeohviously an
important element, it is not necessarily in itsadcisive for the question
whether a decision has been given with the requisgieed under this
provision.

Although Article 5 8§ 4 of the Convention does notarantee a right of
appeal against an unsuccessful review, it followsnfthe aim and purpose
of this provision that its requirements must dbtdl respected if an appeal
procedure is available (séwitten v. the Netherlands, no. 32605/96, § 53,
24 July 2001). In such cases an overall assessieatiuired in order to
determine whether a decision was given “speedggelNavarrav. France,
judgment of 23 November 1993, Series A no. 273:B8 § 28).

The Court notes that the applicant was placed iensll detention on
3 March 2004 and that, as from that moment, he dcaliallenge his
detention by lodging an appeal with the Regionali€dHowever, as he had
not availed himself of that possibility, the RegaiCourt was notified on
5 March 2004 of the applicant's placement in aliedgtention, in
accordance with Article 94 of the 2000 Aliens Aet.compliance with the
mandatory time-limits under domestic law, the RagloCourt heard the
applicant’s appeal on 12 March 2004 and determined 18 March 2004.
The applicant’s subsequent appeal of 22 March 20Ghe Administrative
Jurisdiction Division was determined on 13 May 2004

Although the Court accepts that the duration of gheceedings before
the Administrative Jurisdiction Division is longdran generally desirable
under Article 5 8 4 of the Convention, it does d¢desit of relevance that,
at the material time, domestic law provides foraatomatic judicial review
of the lawfulness of a placement in aliens’ detamtby the Regional Court
to be set in motion within three days, which revieas furthermore subject
to mandatory, short time-limits. Moreover, a pergolaced in aliens’
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detention can challenge such a placement beforRelgeonal Court as often
as he sees fit.

The Court further considers it of relevance tha¢ trocedure of
obtaining a laissez-passer for the applicant heshdy been set in motion
pending the review proceedings before the RegiQaairt. It further takes
into account that the applicant’s placement inraiedetention was based
on, inter alia, the fact that he — having remained unlawfully thre
Netherlands after his asylum request had beentegj@wo years previously
— had no identity documents, no fixed abode ancadequate means of
subsistence, whereas it has not been argued drak ihot appeared that,
pending the proceedings on the applicant’s appsfak® the Regional Court
and the Administrative Jurisdiction Division, thes&cumstances had
undergone any change warranting a higher degrdeigénce on the part of
the domestic judicial authorities in reviewing thawfulness of the
applicant’s placement in aliens’ detention. In thescumstances, the Court
is of the opinion that the facts of the case dodistlose a violation of the
applicant’s rights under Article 5 § 4.

It follows that this part of the application muse¢ bejected as being
manifestly ill-founded, pursuant to Article 35 §&8d 4 of the Convention.

In view of the above, it is appropriate to discong the application of
Article 29 § 3 of the Convention and to reject épplication.

For these reasons, the Court unanimously

Declares the application inadmissible.

Santiago QESADA BosStjan M. ZUPANCIC
Registrar President



