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In the case of Joseph Grant v. the United Kingdom,
The European Court of Human Rights (Fourth Secti@itjing as a
Chamber composed of:
Lech Garlicki,President,
Nicolas Bratza,
Giovanni Bonello,
Ljiljana Mijovié¢,
Jan Sikuta,
Mihai Poalelungi,
Nebojsa Vdini¢, judges,
and Fate Aracl,Deputy Registrar
Having deliberated in private on 2 December 2008,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. BIBD) against the
United Kingdom of Great Britain and Northern Iredatodged with the
Court under Article 34 of the Convention for theotection of Human
Rights and Fundamental Freedoms (“the Conventidy)a Jamaican
national, Mr Joseph Nikita Grant (“the applicantii 5 March 2007.

2. The applicant, who had been granted legal \aa$ represented by
Mr Simon Purchas of Harrison Bundey, a lawyer psaaj in Leeds. The
United Kingdom Government (“the Government”) wegpnesented by their
Agent, Mr John Grainger, of the Foreign and Commexitir Office.

3. On 21 March 2007 the Acting President of therfo8ection decided
to give notice of the application to the Governméintvas also decided to
examine the merits of the application at the same s its admissibility
(Article 29 § 3).

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

4. The applicant was born in Jamaica on 15 Semem®60 and he is
currently living there again.

5. The facts of the case, as submitted by the il may be
summarised as follows.

6. The applicant and one of his two brothers adiwe the United
Kingdom in 1974 to join their mother who was alrgddere. His brother
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was granted British citizenship in 2004. A thirdotbrer was born in the
United Kingdom. His mother and two brothers congitai live in the United
Kingdom. He has no surviving relatives in Jamaica.

7. In 1983 the applicant had a son, Leon, by adBrihational. He has a
grandchild by this son. In 1984 the applicant haateond son, Ryan, by a
second British woman. Also in 1984 he began aicglahip with a third
British national which lasted twelve years. They e daughter, Naomi,
who has born in 1996 and is now twelve years of Bgeing this time the
applicant had a third son, Nathan, by another woniathan is now
eighteen years of age.

8. Although the applicant has never lived with aryhis children, he
claims that he is in regular contact with all oéttand in particular sees his
daughter on average three times a week. Althoughsshow married, the
applicant remains in contact with the mother ofdasighter.

9. The applicant was first convicted on 17 July3,98hen he was fined
GBP 15 for shoplifting. The following year he waseld a further GBP 25
after a second conviction for shoplifting, and 888 he was fined GBP 100
following convictions for criminal damage and adsag a police officer.
On 21 September 1989 the applicant was convictedsugfplying a
controlled drug. He was sentenced to 15 monthstismpment. Following
this sentence, the applicant was considered foortigon by the Secretary
of State for the Home Department. Following repnésions by the
applicant that the drug in question was cannabib w&ivalue of GBP 3
(equivalent to EUR 5), on 14 March 1990 the SecyethState wrote to the
applicant advising him that deportation action vdoubt be pursued and
warning him that if he came to the adverse notitdhe Immigration
Service in the future his deportation would agasrcbnsidered.

10. The applicant subsequently became addictedetoirh Between
30 December 1991 and 24 May 2006 he was convicktinges for 52
offences, including driving offences, assaultingoaice officer, assault
occasioning actual bodily harm, criminal damagessgssion of an
offensive weapon, possession and supply of coettalrugs and theft. The
applicant received sentences of fines, suspendeters@s, community
service orders and occasionally prison sentencéshvelt no time exceeded
twelve months. He maintains that these convictisese connected with his
drug abuse and, while they included convictionsther possession of crack
cocaine and heroin and theft in order to feed higydabit, he has never
sold drugs.

11. On 29 January 2003 he pleaded guilty to robla¢rieeds Crown
Court. In sentencing the applicant, the trial judgs#ed that the normal
sentence for robbery would have been three toyears' imprisonment but,
given the facts in the case and the applicant'tygpiea, he imposed a
sentence of twelve months' imprisonment. He madeecommendation
regarding the applicant's deportation from the &thkKingdom.
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12. On 24 April 2006, at Leeds Magistrates' Cotite applicant was
convicted of three counts of theft and breach obrditional discharge for
possessing a controlled drug.

13. On 30 May 2006 the Secretary of State for tloenel Department
made a deportation order against the applicanihgtaélbat, in view of his
conviction for robbery of 29 January 2003, it wasmducive to the public
good to do so.

14. The applicant appealed to the Asylum and Imatign Tribunal
(“the AIT"), relying, inter alia, on Article 8 of the Convention. He argued
that, in light of his extensive private and famlifg in the United Kingdom
and the length of his stay there, the decisiorefmodt him was a violation of
Article 8. In its determination of 19 October 20@b6e AIT dismissed the
applicant's appeal. It accepted that the applieajdyed family life in the
United Kingdom but held that the relevant judgmeitthe European Court
of Human Rights finding a violation of Article 8 oheportation cases could
be distinguished on the facts. The AIT concluded:

'‘We therefore consider that, although there wilbld@each of the Appellant's family
life if deported to Jamaica, this will not be digportionate in terms of being
conducive to the public good.'

15. The applicant applied for reconsideration & &IT's decision. On
6 November 2006, a Senior Immigration Judge refused application,
holding that the AIT had clearly considered thel@ppt's contact with all
his children and was well aware of the length wietithe applicant had been
living in the United Kingdom. She found the AlTsasons to be adequate,
proper and intelligible.

16. The applicant's application for statutory rewigas dismissed by the
High Court on 31 January 2007. On 12 November 28@7applicant was
deported to Jamaica.

[I. RELEVANT DOMESTIC LAW

17.Section 5(3)(a) of the Immigration Act 1971 (as aded by the
Immigration and Asylum Act 1999) provides that aso® who is not a
British citizen shall be liable to deportation frahe United Kingdom if the
Secretary of State deems his deportation to beumivel to the public good.
Sections 82(1) and 84 of the Nationality, Immigratand Asylum Act 2002
provide for a right of appeal against this decissonthe groundsnter alia,
that the decision is incompatible with the Convemti

18.Section 2 of the Human Rights Act 1998 providest,tha
determining any question that arises in conneatith a Convention right,
courts and tribunals must take into account ang-tas from this Court so
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far as, in the opinion of the court or tribunalisirelevant to the proceedings
in which that question has arisen.

19.The Rules relating to the revocation of a depamtatorder are
contained in paragraphs 390 to 392 of the ImmigraRules HC 395 (as
amended), supplemented by Chapter 13 of the ImtmgraDirectorates
Instructions (“IDIS”). There is no specific periadter which revocation will
be appropriate although Annex A to Chapter 13 ef liDls gives broad
guidelines on the length of time deportation ordgreuld remain in force
after removal. Cases which will normally be appraijgr for revocation 3
years after deportation include those of overstagad persons who failed
to observe a condition attached to their leaves@es who obtained leave
by deception, and family members deported undeticse8(5)(b) of the
Immigration Act 1971. With regard to criminal cootton cases, the normal
course of action will be to grant an applicatiom fevocation where the
decision to deport was founded on a criminal caimwic which is now
“spent” under section 7(3) of the Rehabilitation @ffenders Act 1974.
Paragraph 391 of the Rules, however, indicates ithahe case of an
applicant with a serious criminal record contingxdlusion for a long term
of years will normally be the proper course. Tligkpanded on in Annex
A to Chapter 13 of the IDIs, which indicates thatvacation would not
normally be appropriate until at least 10 year®rafteparture for those
convicted of serious offences such as violencenagahe person, sexual
offences, burglary, robbery or theft, and otheeonfles such as forgery and
drug trafficking.

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTI®I

20. The applicant complained that the decisiodeport him constituted
an unjustified interference with his right to respir his private and family
life as provided in Article 8 of the Convention, et reads as follows:

“1. Everyone has the right to respect for his pgevand family life, his home and his
correspondence.

2. There shall be no interference by a public aiihavith the exercise of this right
except such as is in accordance with the law amédgssary in a democratic society
in the interests of national security, public safet the economic well-being of the
country, for the prevention of disorder or crimay, the protection of health or morals,
or for the protection of the rights and freedomstbiers.”

21. The Government contested that argument.
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A. Admissibility

22. The Court notes that the application is nonifeatly ill-founded
within the meaning of Article 35 § 3 of the Convient It further notes that
it is not inadmissible on any other grounds. It mingerefore be declared
admissible.

B. Merits

1. The parties' submissions

23.The applicant argued that in deporting him to Jaméie respondent
Government had not struck a fair balance betweenitkerests of the
applicant and his family and the interests of thate&s resulting in a
violation of Article 8.

24.The applicant submitted that the decision to depart interfered
with the private and family life that he had esistieéd in the United
Kingdom. He had lawfully resided there for thirgdf years, having arrived
when he was thirteen years old. Four generatiortgsofamily were there,
namely his mother, his brothers, his four childaea his grandchild, and he
had no remaining ties to Jamaica. Although theiegpl had never lived
with any of his children, he submitted that he wasegular contact with all
of them and saw his youngest daughter on average times a week.

25. The applicant accepted that the interference wighpnivate and
family life was in accordance with the law and iarguit of a legitimate
aim, namely the prevention of disorder and crim#,adrgued that it was not
necessary in a democratic society. In view of émgth of his residence and
the strength of his connections to the United Komgd his deportation
could only be justified by exceptionally strong paknterest grounds, a
stringent test which was not met in this case. dltfh he had committed a
large number of criminal offences over the yeargstmof them could
properly be described as petty offences. The nmgjorfi the drug-related
offences were for possession, and the convictionghfe supply of drugs
concerned the supply of very small amounts of chisnd he theft offences
were all connected to his drug habit, and he hadensanumber of attempts
to stop using drugs. He was committed to dealiritp Wis addiction and at
the date of his deportation appeal, he had beeg-fdee for a number of
months.

26. The Government, on the other hand, did not acchpt the
applicant's deportation would interfere with highti to respect for his
family life. The family life limb of Article 8 waglainly not engaged in
relation to the applicant's mother, brothers, atdltasons. With regard to
his youngest child, there were no exceptional facserving to demonstrate
that the relationship had “sufficient constancytteatede factofamily ties.
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Naomi was not born as a result of a lawful marrisgher mother, she had
never lived with the applicant, and the applicaaswot involved in her day
to day care. While the applicant asserted thatleher two to three times a
week, the statement from Naomi's mother was sitenthe frequency of
contact. Moreover, the pattern of the applicamfseated criminal conduct,
his several periods of imprisonment and his reguke of drugs did not
suggest the element of constancy necessary tdigktaldamily tie.

27. Although the Government accepted that there wamtnference
with the applicant's private life, they submittéait the interference was not
disproportionate. Although individually the appints offences were not at
the most serious end of the spectrum of criminalidy, looked at as a
whole the nature, number and time-span of the offenwhich included
those of violence, dishonesty and the possessiahsapply of drugs,
demonstrated that the applicant had shown a pretbngnd flagrant
disregard for the criminal laws of the United Kimga, giving rise to a
compelling public interest in his deportation. Maver, it was likely that if
the applicant remained in the United Kingdom, heuldocontinue his
pattern of re-offending. In reality, there was molpnged period since 1985
during which the applicant had been out of prisoed bad not re-offended.

28. The Government further submitted that while theliappt had been
in the United Kingdom since 1974, he had spentfitisé thirteen years of
his life in Jamaica, where he must have establishisd first social
relationships. His mother had friends in Jamaica tere was no reason
why they could not help to provide a social netwak his return.
Furthermore, as the language spoken in Jamaic&ngissh, the applicant
would have no difficulty in establishing himself bgason of any language
barrier.

29. Finally, the Government drew the Court's attentiorthe fact that
the applicant had never attempted to obtain Britishenship.

2. The Court's assessment

(&) Was there an interference with the applicant'sright to respect for his
family and private life?

30. It was common ground between the parties that @pplicant's
deportation constituted an interference with hightito respect for his
private life, and the Court endorses this assessmime Court also
considers that the applicant had established alyfalifé in the United
Kingdom with his youngest daughter. It is cleamirthe Court's case-law
that children born either to a married couple oatoo-habiting couple are
ipso jurepart of that family from the moment of birth andattiamily life
exists between the children and their parents (kebbink v. the
Netherlands no. 45582/99, § 35, ECHR 2004-1V). Although cdpit@tion
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may be a requirement for such a relationship, hewesther factors may
also serve to demonstrate that a relationship bhégient constancy to
create de facto family ties Kroon and Others v. the Netherlands
27 October 1994, § 30, Series A no. 297-C). Suctofa include the nature
and duration of the parents' relationship, andartigular whether they had
planned to have a child; whether the father subesfyu recognised the
child as his; contributions made to the child'secand upbringing; and the
quality and regularity of contact (sé&oon, cited above, 830Keegan v.
Ireland, 26 May 1994, § 45, Series A no. 2%9aas v. the Netherlands
no. 36983/97, 842 ECHR 2004-1 an@amp and Bourimi v. the
Netherlandsno. 28369/95, § 36, ECHR 2000-X).

31. In the present case, the applicant had been in evdwear
relationship with Naomi's mother and they had p&hmo have a child
together. Although the relationship ended aroumdtitine of Naomi's birth,
the couple remained close friends and Naomi's matlated her daughter
to have a relationship with her biological fathas. a consequence, Naomi
knew the applicant as her father, and he has haidcowith her throughout
her life. During the domestic proceedings, he dsdethat he had contact
with Naomi on average three times a week, and, ed@mpossible, he
assisted her mother financially with her upbringifidnis evidence was
accepted by the AIT, which held that the appli@mjpyed family life in the
United Kingdom. In the absence of any evidenceefate the applicant's
assertion, or the AIT's findings, the Court alsoeguts that his relationship
with Naomi had sufficient constancy to amount toifg life.

32. The Court further recalls that, as Article 8 alsotects the right to
establish and develop relationships with other hubmeings and the outside
world and can sometimes embrace aspects of anidundits social identity,
it must be accepted that the totality of socias tetween settled migrants
and the community in which they are living condgtipart of the concept
of “private life” within the meaning of Article &kegardless of the existence
or otherwise of a “family life”, the expulsion ofsettled migrant therefore
constitutes an interference with his or her rightdaspect for private life. It
will depend on the circumstances of the particudase whether it is
appropriate for the Court to focus on the “familfe? rather than the
“private life” aspect (sedlaslov v. AustrigGC], no. 1638/03, ECHR 2008
8 63).

33. Accordingly, the measures complained of interfenath both the
applicant's “private life” and his “family life”. &h interference will be in
breach of Article 8 of the Convention unless it daam justified under
paragraph 2 of Article 8 as being “in accordancthhe law”, as pursuing
one or more of the legitimate aims listed theraimj as being “necessary in
a democratic society” in order to achieve the aimmims concerned.

34.Accordingly, the measures complained of interfevath both the
applicant's “family life” and “private life”.
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(b) “In accordance with the law”

35.1t is not in dispute that the impugned measuredhbdsis in domestic
law, namely section 5(3)(a) of the Immigration A&G71 (as amended by
the Immigration and Asylum Act 1999).

(c) Legitimate aim

36.1t is also not in dispute that the interferencesedra legitimate aim,
namely “the prevention of disorder and crime”.

(d) “Necessary in a democratic society”

37. The principal issue to be determined is whetie interference was
“necessary in a democratic society”. The relevaitera that the Court uses
to assess whether an expulsion measure is necessademocratic society
have recently been summarised as follows (3aer v. the Netherlands
[GC], no. 46410/99, 88 57 - 58, ECHR 2006-...):

“3. Even if Article 8 of the Convention does nbetefore contain an absolute right
for any category of alien not to be expelled, tlren€s case-law amply demonstrates
that there are circumstances where the expulsioanoflien will give rise to a
violation of that provision (see, for example, thelgments in Moustaquim v.
Belgium, Beldjoudi v. France and Boultif v. Switleerd, [cited above]; see also
Amrollahi v. Denmark, no.56811/00, 11 July 2002jim&z v. Germany, no.
52853/99, 17 April 2003; and Keles v. Germany, 3203, 27 October 2005). In the
case of Boultif the Court elaborated the relevaitéiga which it would use in order to
assess whether an expulsion measure was necessarydémocratic society and
proportionate to the legitimate aim pursued. The#eria, as reproduced in paragraph
40 of the Chamber judgment in the present casehar®llowing:

- the nature and seriousness of the offence cdeuirity the applicant;

- the length of the applicant's stay in the copritom which he or she is to be
expelled;

- the time elapsed since the offence was commited the applicant's conduct
during that period;

- the nationalities of the various persons conegrn

- the applicant's family situation, such as thegtd of the marriage, and other
factors expressing the effectiveness of a coufdey life;

- whether the spouse knew about the offence atrifeewhen he or she entered into
a family relationship;

- whether there are children of the marriage,ifad, their age; and

- the seriousness of the difficulties which thewse is likely to encounter in the
country to which the applicant is to be expelled.

4. The Court would wish to make explicit two crite which may already be
implicit in those identified in th8oultif judgment:

- the best interests and well-being of the childi@ particular the seriousness of
the difficulties which any children of the applitaare likely to encounter in the
country to which the applicant is to be expellet a
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- the solidity of social, cultural and family tiegth the host country and with the
country of destination.”

38. Although the applicant's criminal record includeffences of
dishonesty, violence, possession of a weapon imudigplace, and the
possession and supply of drugs, none of the indalidffences committed
by him as at the more serious end of the spectruaniminal activity. The
majority of offences were non-violent in nature amdse that involved
some violence attracted sentences of twelve momtiisonment or less
(the applicant was fined for assaulting a polickcef, he was sentenced to
nine months' imprisonment for assault occasionictga bodily harm, and
he was sentenced to twelve months' imprisonmentdioioery). Moreover,
the applicant's convictions for the supply of druglsite to small quantities
of a Class B drug, and as a consequence he cotiliernmnsidered to be a
“dealer”.

39.The Court cannot, however, ignore either the shaenber of
offences of which the applicant has been conviatedhe time span during
which the offences occurred. The applicant was aaiin 1990 that if he
again came to the adverse attention of the immayratuthorities, he would
be at risk of deportation. Nevertheless, he coetinlbabitually to re-offend.
With the exception of a four-year period betweef118nd 1995, there was
no prolonged period during which the applicant was of prison and did
not re-offend. Although the Court accepts thatrtiagority of the applicant's
convictions resulted from his drug addiction, thisreo evidence to suggest
that the applicant has addressed this underlyiagglem.

40. The time span during which the offences occlis@ne factor which
distinguishes this case froMaslov v. Austria(cited above), where the
Court found a violation of Article 8. InMasloy, the applicant had
convictions for burglary, extortion and assault,iskhhe had committed
during a fifteen-month period in order to finands tirug consumption. The
Court found that the decisive feature in that cass the young age at
which the applicant committed the offences (he stdsa minor) and the
non-violent nature of the offences (delasloy cited above, § 81). In the
present case, although the applicant's offencesnastly non-violent, he
has a much longer pattern of offending and thenofe he committed were
not “acts of juvenile delinquency”.

40. The Court accepts that the applicant has livedafaronsiderable
length of time in the United Kingdom, although @tutd not be said that he
spent the major part of his childhood or youth ¢hétis mother and two of
his brothers live in the United Kingdom, and he faikered four children,
all of whom are British citizens. His children &8, 24, 18 and 12 years
old. He also has a grandchild by his eldest sorthéncircumstances, the
Court considers that he has strong ties with thdtednKingdom.
Nevertheless, it cannot overlook the fact that dpelicant has never co-
habited with any of his children. Three of his dnén have now reached the
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age of majority, and although the applicant rema@mnsontact with them,

they are in no way dependent upon him. His youndasghter, with whom
the Court has found that he enjoyed family lifetie United Kingdom,

currently resides with her mother and her mothédsband. Without
underestimating the disruptive effect that the mpplt's deportation has
had, and will continue to have, on Naomi's lifasitinlikely to have had the
same impact as it would if the applicant and hisgtider had been living
together as a family. Contact by telephone and i-omld easily be

maintained from Jamaica, and there would be nottorgrevent Naomi, or
indeed any of the applicant's children or relatireshe United Kingdom,

from travelling to Jamaica to visit him.

41.The Court recognises that 34 years have passed siecapplicant
last lived in Jamaica. As a consequence, the Gaaepts that he does not
have strong social or family ties to Jamaica. Gadbher hand, it is clear
from statements that have been made that somesdaimily members in
the United Kingdom have maintained friends and actst there, and it is
unlikely that the applicant has found himself todmenpletely isolated. As
the language spoken in Jamaica is English, themoisanguage barrier
which would create difficulties for the applicamt @stablishing himself or
finding employment. The Court is therefore not paded that the applicant
has become so estranged from Jamaica that he woulohger be able to
settle there.

42. Finally, the Court has regard to the durationhef deportation order.
Although the Immigration Rules do not set a spedgtferiod after which
revocation would be appropriate, it would appeat #t the very latest the
applicant would be able to apply to have the depior order revoked ten
years after his deportation.

43. In light of the above, the Court finds that a faalance was struck
and that the applicant's deportation from the Uhit€¢ingdom was
proportionate to the legitimate aim pursued andetloee necessary in a
democratic society.

44.There has accordingly been no violation of Artidde of the
Convention.
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FOR THESE REASONS, THE COURT UNANIMOUSLY
1. Declaresthe application admissible;
2. Holdsthat there has been no violation of Article 8tadf Convention;

Done in English, and notified in writing on 8 Janu2009, pursuant to
Rule 77 88 2 and 3 of the Rules of Court.

Fata Aracl Lech Garlicki
Deputy Registrar President



