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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The applicant, who claims to be a citizen of Tugkayived in Australia on [date deleted
under s.431(2) of th®ligration Act 1958 as this information may identify the applicant]
April 2010 and applied to the Department of Immigna and Citizenship for the visa [in]
September 2010. The delegate decided to refusamd tipe visa [in] March 2011 and
notified the applicant of the decision.

The delegate refused the visa application on teeslhat the applicant is not a person to
whom Australia has protection obligations underRedugees Convention.

The applicant applied to the Tribunal [in] Marchl20for review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagsi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 Conventidatireg to the Status of Refugees as
amended by the 1967 Protocol relating to the SwittRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion, nationality,
membership of a particular social group or polltmginion, is outside the country of his
nationality and is unable or, owing to such feawynwilling to avail himself of the
protection of that country; or who, not having éiovaality and being outside the country
of his former habitual residence, is unable or,;gnb such fear, is unwilling to return to
it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s céyp&uisubsist: s.91R(2) of the Act The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aagmtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
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of Article 1A(2) is concerned with external or ddptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&aes made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

Background

The applicant is a [age deleted: s.431(2)] natiohdlurkey. He appears to have first arrived
in Australia as a seaman on a Turkish ship in 28@Bpugh there is no departmental
movement record of his arrival on that occasiory ofhhis departure [in] December 2009.
He returned to Australian [in] April 2010, and afteing immigration cleared as the holder
of a subclass 988 Maritime Crew visa, he failedepart with his vessel.

The applicant’s claims are set out in the protectisa application lodged [in] September
2010, and are summarised in the decision of thegdéd, a copy of which was attached to the
review application, as follows:

3. CLIENT HISTORY/MIGRATION HISTORY

The applicant was issued on [date].07.2009 wittkiBarpassport No. [number] that was valid
until [date].05.2010. On [date]..09.2009 the vajidiias extended until [date].05.2012.

On [date].08.2006 the applicant was issued witbadisser's book No. [number] by the Director
of Sea Affairs, Istanbul.

The applicant was granted a Maritime Crew (ZM 9883 on [date].12.2009. There is no record
of his initial arrival in Australia. He departed stralia on [date].12.2009 and re-entered on
[date].04.2010.

On [date].04.2010 the applicant deserted the vépsahe]" in the port of [Port 1], Queensland.

On [date].09.2010 he applied for a Protection wisd [date].10.2010 was granted a Bridging
(WA 030) visa which is in effect.

4. CLAIMS FOR PROTECTION

The applicant detailed his claims in his PV appila@a(5:1, ff40-51; 87-99), and they are
summarised as follows

The applicant claims that:

e In 1999 he worked as the personal driver for theagar of [Department 2] Istanbul
Council;

e In May 2006 he was arrested and detained at theePsihtion accused of involvement in
the theft of food associated with a food businessdnducted;

e On [date].12.2006 he ceased employment after riecedeath threats;

* In 2008 he unsuccessfully attempted to officiathaege his name and to sever any family
connection;



He bribed a government official to provide DNA esite that he was related to [name];

His intention was to relocate in Turkey under asuased identity and avoid harassment
from [Family A];

He started a real estate business and a tea housal@s operating a scrap metal business;

His real estate business closed 6 months afteinigdwrkey but the tea house still operates
under his partners' names:

Between 2001 and 2004 he lived in Germany withmgterary visa when his second wife
[Ms B] sponsored him as her husband;

After eventually breaking up with her he had taretto Turkey;
His claims are based on his circumstances relatbtstmarriage to two sisters;

Although he loved his neighbour [Ms B], he marriet younger sister [Ms C] following
her attempted suicide after she had realised kerftw him was unrequited;

The two women's parents had pressed him into thidaga,;

On [date].11.1995 he married [Ms C] and divorceddre[date].11.2001;

He has a daughter from that marriage and shethsher mother in Germany;
[Ms C] remarried but that relationship also failed,

[Ms C]'s father is a fruit and vegetable wholesaled has connections with the Turkish
mafia:

During this time, [Ms B] married her cousin andelivin Germany where she became a
citizen;

While still married, [Ms B] entered into a relatginip with him during her frequent visits to
Turkey on the pretext of visiting her family;

On [date].12.2001 he married [Ms B] and he returtae@ermany with her;

On learning of his marriage to [Ms B], [Ms C] carigreed against him and finally he
divorced [Ms B] on [date].11.2005;

[Ms BJ]'s family were very upset at the circumstasie®d on many occasions threatened to
kill them both;

Family friends or cousins made threatening phofie,ca made hand gestures from passing
cars threatening death;

He finally reported all the incidents to Police;

[Family A] has influential friends in the Policedalso the Turkish courts where he claims
someone arranged to have the matters disappear;

In 2007 when he reported to the Public Prosecutfiitse he was advised no record of his
complaint exists apart from information that h&igdish, a PKK supporter and was told
that he must not pursue the matter further; aswatréne no longer relies on Police for
protection;

Fearing his ex-wives' family he followed a friendtvice to leave Turkey by working as a
crewman:

In 2009 with a $AU 15,000 bond, he signed on texaes months contract with [company]
which excluded port visits to Turkey;

Around late 2009 he developed pneumonia but thasene doctor on board for medical
treatment and the master refused to arrange fonslinore doctor to attend,

He made a phone complaint about the Captain whereddhim to cancel it:
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e The "third in charge" officer had access to the igied box and provided him with pain-
killers;

e He made several complaints about his treatmentwued the vessel arrived in [Port 1]
Australia the Captain informed he would canceMnigk contract and he would be
repatriated back to Turkey;

e On [date].04.2010 he deserted the vessel in [R@nd flew to Brisbane where he met
another Turkish man [name], who drove him to Sydieyfollowing day;

e He moved around NSW and another Turkish friend laadvised him to seek
Immigration advice from the migration agent who hegresented him to DIAC.

The applicant was interviewed on [date] Januaryi20telation to his claims for protection. He was
asked about the reason for his travel to Austeadhabout details relating to his application sagki
protection in Australia.

The applicant presents several events regardingldiim of persecution:

+ He was arrested for involvement with a food thattket from his own kebab restaurant. The
charges were dropped when no evidence could bemiezs He was detained for three days.

«  The applicant's unusual marital circumstancesnighbour, [Ms C], had attempted
suicide after learning the applicant loved heresif¥ls B]. Family pressure from [Ms CJ's
parents influenced the applicant to marry [Ms G}éad of [Ms B], who married her cousin.
The applicant's marriage to [Ms C] was unsuccessfdlso was [Ms B]'s. Both parties
ultimately divorced their respective spouses aedpplicant finally married [Ms B],
however, this union also was unsuccessful. Thei@pylclaims bad will exists between
him and [Family A] who have Turkish Mafia connecisoand have turned the whole thing
to an honour dispute.

«  The applicant has made complaints to police andrigsted court action against threats
received from [Family A’s] relatives. He claims tlecuments were deliberately misplaced
through corrupt police and court officials who werBuenced by [Family A].

+  He was retrenched from his job as a driver forfBepartment 2] Manager following the
influence by [Family A].

«  He presents details of his adverse experiencesiEsvamember aboard a Turkish vessel.

The applicant’s statement of claim also raisegliberete Convention claim of an adverse
political opinion having been imputed to him.

In support of his protection claims, the applicardvided certified copies of the following
documents in Turkish, with authorised translations:

* Ministry of Defence Notice stating that the apptitaas discharged from military
service [in] September 1992 on the grounds of uability;

* Memo dated [in] December 2006 from the applicamtzmager at [Department 2] to the
Director of Human Resources, recommending the teatian of the applicant’s
employment on the basis that his performance has ineadequate due personal and
special reasons (family problems, overwork, stress and also owing a lot of money to

people).
* High Court Grounds of Appeal, lodged [in] April Z00n which the applicant sets out

his reasons for challenging the lower court’s deaiso reject his unfair dismissal claim
against [Department 2]. The applicant assertshibadtad provided medical evidence for
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his absence for 20 days, and that these documedthe evidence of his witnesses have
not been taken into account by the lower court;

e [Suburb 3] Family Court decision dated [in] Decem®@08 concerning an application
for the applicant to be removed from the familyarels of his step father [name deleted:
s.431(2)] and added to the record of his biologiatder [name deleted: s.431(2)], with
whom his mother was in a de facto relationship wipoduced the applicant before they
split acrimoniously, with the result that the appht’s father's name was not noted on
his birth records. The decision notes that DNAingshas proven the applicant to be
99.99% likely to be the son of his claimed fatlad that the various parties involved all
agree with the proposed course of action. The mecgates that the applicant’s two
records should be merged, and that he has evdnytadpe issued with a new Turkish ID
card, but concludes that it does not in fact hawvsgliction, and that the case should be
referred to the [Suburb 3] First Instance Coutbeédinalised there.

The applicant was interviewed in connection with ¢iaims [in] January 2011, and
essentially reiterated his written claims, and asted that he had been slapped by the police
during his brief detention in 2006.

It is apparent from departmental file notes thaitoress documents evidencing the applicant’s
identity, namely copies of his Turkish passportcddd and Seaman’s Book, had been lodged
with the Department, either when he arrived in Aal& or when he failed to rejoin his ship
before it departed. Copies of the applicant’s Tshipassport and Seaman’s Book appear on
the departmental file at folios 100-105, havingrbpeovided to Onshore Protection not by

the applicant but by the Seaports section of tipadment in Queensland.

The application was refused as the delegate wasatistied that the applicant’s claims
involved serious harm and systematic and discritaingaconduct. The delegate concluded
that the applicant did not have a genuine fearaofrty and that there was not a real chance of
persecution occurring.

Review Application

[In] March 2011 the Tribunal received an applicatfor review of the delegate’s decision,
accompanied by a copy of the primary decision.

[In] May 2011 the Tribunal invited the applicantdtiend a proposed hearing [in] May 2011,
an invitation which the applicant accepted by ta following day.

First Tribunal Hearing

Theapplicant appeared before the Tribunal [in] May 204 give evidence and present
arguments, via videolink from Sydney. The Tribunehring was conducted with the
assistance of an interpreter in the Turkish andigim¢ganguages. The applicant was
represented in relation to the review by his regedd migration agent.

After explaining its role, and the purpose of tleating, and the Convention definition of a
refugee, the Tribunal indicated that the matteissne were as follows:

» whether the applicant’s claims with respect to wieasays has happened in the past are
true;
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» whether there is a real chance he will experierc@ss harm capable of amounting to
persecution in the reasonably foreseeable future ieturns to Turkey;

» whether there is any Convention basis for the Heared; and

» whether he could reasonably relocate within Tuticegvoid the harm feared.

The applicant identified himself, providing hislfaeame, address and date of birth. He
confirmed that he is a national of Turkey, andestahat he has no other nationality.

Asked whether he had any preliminary commentsagipdicant indicated that he has studied
the possibility of living elsewhere in Turkey, atmed to relocate. He also took court
proceedings to change his name by having his ridaireer's name placed on his birth
certificate. In an attempt to save his own lifetdld the authorities that his father was not in
fact his natural father. Asked whether the basihaf claim was genuine or not, the applicant
explained that it was not, that the claimed fatlias not in fact his biological father. The
Tribunal indicated that it would come back to theestion of relocation.

The applicant was asked whether he had had angaosith family members since arriving
in Australia. He replied that he has limited cohtaith his daughter [name deleted: s.431(2)]
in Germany, and last spoke to her about one maguhAsked whether he is on speaking
terms with [his daughter]’s mother, the applicaqlied that he is not.

The applicant was asked where his four siblingBurkey reside. He initially replied

Istanbul, and then explained that he had initialgde up an address in Istanbul for the
purpose of the court case, but that they don’tadlstlive there. In any case, they have
ostracised because they believe the rumours aliowdrid actually see him as a traitor to his
own country. Asked how they had found out abousehalegations, the applicant replied that
they know what happened, and think he works folRK&.

The Tribunal observed that the applicant had madiews claims in support of his
application, and that it wished to clarify preciselhich of these are said to give rise to a risk
of persecution.

Asked whether he claims to fear any ongoing problasa result of his experiences as a
seaman, the applicant replied that he doesn’t know.

The Tribunal observed that the applicant claimelawe paid a deposit, and queried whether,
in light of what had happened, the deposit woulddokeited and that would be the end of the
matter. The applicant replied that he hadn’t thdwdfout the money; he just didn’t want to

go back to Turkey. He had to jump ship becauséfhigvas more important than the
problems he’d face as a result of doing so.

Asked whether he was saying that the only ongasigarising out of the voyage he took
was the risk of being returned home, the applicaplied in the affirmative.

With respect to the problems in Turkey the applicdaimed had been caused by [Family A],
the Tribunal noted that he had submitted variougidents about his discharge from military
service, dismissal from his job, and efforts toédnaltered the name of his father on his birth
records. However, he had produce no evidence lgnkim to the two sisters he claimed to
have married. The applicant was asked whether fi@ammadocuments to confirm this
connection, such as marriage or divorce papersappbcant replied that he can provide the
divorce papers, as they are here in Australia.
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The Tribunal sought confirmation that the applicaas saying that the family of his ex-
wives is at the root of all his problems. The aggolit confirmed that this was correct. Asked
whether they had ever harmed him physically, th@iegnt confirmed that from time to time
he had been pushed and shoved. On one occasioasheushed and fell down, but the some
neighbours came out, otherwise he could have beateih up.

Asked the last time he was actually threatenedafipdicant replied that it was in 2008, via
the telephone. They found out where he was woraimdjthen they threatened him.

The applicant was asked whether he believed tlzam{lly A] was behind the allegedly unfair
dismissal from his job as a driver at the IstarMuhicipal Office. The applicant confirmed
that he used to be a chauffeur. Part of his joblirad taking food to families in need. There
were some Kurdish families in need, and they weserithinated against. He took meals to
them regardless, and maybe he did the wrong thticguld be partly for this reason that he
was dismissed. However, he believes that his irshaere also involved in the decision.

Asked how he knows this, the applicant replied thaitissue with them was a family issue,
but they have many connections. They spread runtourg to influence the decision to sack
him. In reality his problem is a family problem,tlhus in-laws put him into conflict with the
government.

The Tribunal noted that in the applicant’s clainesstated that he had been working in this
job from 1999 to 2006, and yet he also stateditbatas living in Germany from January
2002 to May 2004. Asked to clarify this, the applitexplained that as he was a union
member, he was entitled to six months’ leave withpaly. The Tribunal pointed out that the
applicant had taken more than two years’ leaverdpgbed that on each occasion when it had
been about to expire, he had returned to Turkeyhaddhe leave extended. He has
documents to demonstrate this.

The Tribunal noted that applicant claimed to hawriad [Ms C] in November 1995 and
divorced her in November 2001, that he then mafixiB] 12 months later and returned
with her to Germany, and that this marriage brak@rdand he returned to Turkey in 2004
and were finally divorced in 11/2005. The applicamtfirmed that this was correct.

The Tribunal noted that the applicant had alsovadai that this had become an honour crime,
and led to [Family A] using its power to cause peats for him. The applicant confirmed
this, observing that it was [Family A] who madetttacision, and referred to it as an honour
crime.

Asked whether anything had happened to eitheroékiwives, the applicant replied that it
had not.

The Tribunal queried why the applicant believedvoelld face persecution now, given that
nothing serious appeared to have happened to hineifive years since his marriage to the
second sister broke down and he returned to Tuikag.applicant replied that after 2008,
when his court attempt to change his name failedost all hope. Putting aside the family
problems, he has been tarred with certain politreaks, as a result of which he will
experience problems wherever he goes in Turkeys iBhwvhat he lived through.

The Tribunal noted that the applicant claimed teehldeen running a business at the same
time as he had been working as a driver. He coefirthat this was the case. The business
was a kebab shop. Asked whether there were irafacthefts from that business, the
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applicant replied that there had not been, anddnibia it would make no sense for him to
steal from his own business. [Family A] had putploéce up to this.

The Tribunal observed that the applicant appeardtve been released after a few days. He
agreed that was the case, although he had bearatést while he was detained. The police
slapped him around a bit, but they also subjectedtt some other shameful treatment,
which he didn’t mention at the departmental intewwi The applicant was crying as he gave
this evidence.

When the applicant had composed himself, the Tabasked whether the police had said
anything which might suggest that [Family A] wasatved. The applicant said that they had
not, but they did accuse him of having helped thedish Association and betraying the
Turkish state.

The applicant was asked whether he was subjectagytongoing reporting conditions after
his release. He replied that he was not, howeeptiice did come to his home on one
occasion, about one week after he was release@jn2d@06, and then once to his work,
some time later. After this he lost his faith atart®d running.

Asked where he had run to, the applicant repliadl e didn’t have a registered address, and
couldn’t even open a telephone account. He stalyearsmus addresses at [suburbs deleted:
s.431(2)]. and [Suburb 3].

Asked what work he had done during this period aghyglicant replied that he had worked in
real estate, at a coffee shop, and had ownersdipsin business in other people’s names.
He also dealt in scrap metal. He worked under fadsres.

The applicant also noted that he had trouble oivigia passport. Asked what sort of
problems, he indicated that the authorities hadnsotted to issue him a passport. When he
asked why, he was told that they could not give thiendetails, but that he had been banned.
He consequently paid a bribe of €7000.

The Tribunal observed that this claim had not beentioned in the protection visa
application. The applicant replied that he coultinecall whether it had or not.

The applicant’s representative then advised ttspéaitner had assisted the applicant to
complete the form, and that although she is uswally thorough she may have overlooked
this. He reviews the completed forms, and this loe®scaped his attention.

The applicant was asked whether he had tried retgrautside of Istanbul. He replied that
he had, a few times, but that he had found that&mse was registered in the computers in
the police stations. The Tribunal noted that thaiapnt had not previously raised this claim,
and asked him to describe his efforts to relocatseide Istanbul. He then stated that he had
tried to go to Bursa, but that as his identity cae marked he couldn’t go there. That is the
reason he didn’t leave Istanbul.

The applicant was asked whether the threat agaimstvas not serious enough to at least
prompt him to try relocating. The applicant repltadt the threat was serious, but his
psychological state was very poor, and it stilHgs. couldn’t think very clearly.
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The Tribunal noted the documents submitted by gpdi@ant suggested that the court
accepted the basis for his claim to have his namaged in principle, but had found that it
did not have jurisdiction, and that the case shbeltransferred to a civil court,

The applicant indicated that the first court apgiien took 1%z years, and in the end the court
said it did not have jurisdiction He then wenthe {Suburb 3] first instance court, and was
told it would take another 1% years, and the appticlecided it was too risky to await the
outcome. He had to leave the country, and thatsnate went and joined the shipping
company.

Asked whether the matter is ongoing, the applicaplied that he has no idea, but he thinks
the case would have been dismissed in the meantilse, on reflection, he doesn’t think
that it would have made any difference. Even ihad been granted a new ID card, the old
details would have still been on the record. Henltakinking very healthily at that time.

The Tribunal noted that the court documents beaatiplicant's home address. He explained
that this was not his legal address, and neithee We addresses he listed as belonging to his
siblings. He used as postal address an addressdharéviously lived at a long time ago, and
arranged with a postman to have mail which was teehim at that address delivered to

where he was actually living.

The Tribunal observed that as the applicant had bagaged in two public court cases
during 2007 and 2008, it might be inferred thagebple wanted to find the applicant he

could have been found. The applicant agreed tbatdrhave been the case if there had been
some legal basis for the interest in him, but halldng about illegal threats and assaults.
The Tribunal responded that it was for this sanasea that it was not evident that the
applicant’s inlaws would be able to make problems for him thraugiTurkey. The

applicant replied that as this is an honour cdmefamily will pursue him wherever he goes.
He has two problems, namely that his in-laws ater &im and the government thinks that he
is a traitor.

With respect to the applicant’s fear of his in-late Tribunal noted that [Family A] did not
seem to have taken any serious action againspiiieeant, to which he replied that he knows
the problems he will face if he returns to Turkey.

With respect to the risk of harm from the authestthemselves, the Tribunal noted that in
this case too there appeared to have been a ftolda&e any further action against him. The
applicant replied that after he is dead this exggian will be of no assistance to him. He has
the right to live, and he wants to exercise thgittri

The applicant’s representative then noted that Wheyld be happy to produce any additional
documents which might assist the applicant’s case.

The Tribunal inquired whether there was any evidescnformation which might support
the inference that [Family A] is as powerful as @pplicant has claimed. The applicant
replied that there were some newspaper reporit may not be possible for him to find
them now. Asked what sort of issue has been refhatie applicant replied that he thinks
there is a wholesale fruit and vegetable marketiwis run by the Mafia, and that his ex-
wives’ father and nephews work there. There wasrdight, and one of the nephews was
mentioned in the papers. They have family connastlyy marriage to the mafia.
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Asked whether there was any evidence to demongtratamily’s ability to influence the
police or the courts, the applicant replied thathave very strong connections of this type,
and also exert political influence. Throughoutinigrriages they always tried to hide their
relationship to him, as his Kurdish background adagays on the table. He knows that the
family personally knows members of parliament.

The Tribunal suggested to the applicant that theerfeect of having a Kurdish mother does
not make him persona non grata in Turkey, obserthiagthere are some pro-state Kurds
who have close links to the Turkish government. apglicant replied that although he
wasn’t convicted, he was suspected (of having liokhe PKK).

The Tribunal observed that the applicant’s skiltand appear capable of securing him
employment were he to relocate within Turkey. Hdiegl that the problem was that all of his
businesses had to close because they wouldn’'t ldavalone. He doesn't believe that it was
possible to live outside Istanbul, or he would hted it. He didn’t want to leave his own
country, but he was forced to do so. Even in Alistltee cannot sleep at night.

Post-hearing

[In] June 2011, the Tribunal received a letter fribia applicant’s representative asserting that
the applicant risks persecution for a combinatibreasons involving his failed marriage into
[Family A] and his Kurdish ethnicity. The letter@oses two newspaper articles. The first is
in the Turkish language and accompanied by an as#tbtranslation. It is from the [date
deleted: s.431(2)] October 2010 edition of [pulilma and title deleted: s.431(2)]. The article
describes the arrest of police officer [Mr D], wihad been sacked from the police force
because of his connection with the mafia, havirtgdaas a money collector for underworld
figure [Mr E].

The second article is in English and is dated Qinober, although it does not give a year.
The title is given as [title deleted: s.431(2)]datescribes the arrest and transfer to Istanbul
of [Mr E] and some others, in an article which aisentions [Mr D]. This article appears to
be the product of an internet-generated translatidhe article [title deleted: s.431(2)],
which appears at [website deleted: s.431E2)pr! Hyperlink reference not valid. When

the Tribunal located the article @oogle and engaged thteandlate this page function, the
heading came up as [title deleted: s.431@9th English language versions of this article,
the one submitted by the applicant and the onesaedeby the Tribunal, are somewhat
incoherent, but tend to show, nevertheless, tlkehde@tween former policeman [Mr D] and
gangster [Mr E].

[In] June 2011 the Tribunal wrote to the applicariting him to a further hearing scheduled
[in] July 2010.

[In] July 20111, just prior to the hearing, thebitmal received a report by a registered
psychologist dated [in] July 2011. The report idr@dsed to the applicant’s general
practitioner, and indicates that the author hasdmedconsultation with the applicant. It
describes the applicant as presenting with symplmgyaconsistent with a major depressive
disorder with some anxiety. The symptoms , whichewdescribed as moderate to severe,
include: tearfulness, disturbed sleep, sadnessl@massion most of the time, social
withdrawal, hopelessness, concerns about the fldurself-esteem, lack of concentration
and low motivation. The report recommends furtleersultation with the general
practitioner, cognitive behavioural therapy andmarpive counselling, and pharmacological
treatment.
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Second Tribunal Hearing

The applicant was asked whether, apart from Istahlethad ever lived anywhere else in
Turkey, either temporarily or permanently. He reglthat he had not.

Asked once again whether he had ever attemptezldoate within Turkey to avoid the
problems he claims to have experienced in Istartbelapplicant replied that he had thought
about it, but had not actually tried, because itltdave been easy for the police to learn his
contact details wherever he went. He originallyuigiiat that changing his surname would
help with this, but [Family A] has contacts witletpolice, so they could easily learn his
contact details wherever he goes. If he sougtglazate outside Istanbul, he would not be
able to have any official registration or he wottik discovery. He fears that this situation
would continue as nothing has changed.

The Tribunal noted that the applicant had submétedvrticle in English entitled [title
deleted: s.431(2)]. The article does suggests letaeen the police, [Family A], and
organised crime, but also notes that the policeimauestion was sacked from the police
force and had been arrested, which challengespiplecant’s claim about the extent of the
family’s support within the police. The applicaeptied that the article just confirms the
claimed links between [Family A] and the police. &kserted that they have many other
contacts. He recalls that in the period 2006 — Zafiie of their relatives were arrested for
involvement in brawls and altercations, but weresgguently released, which shows the
influence they have.

The applicant was asked whether he had any diffigdtting his passport. He replied in the
affirmative, indicating that he had initially apgdi at [suburb deleted: s.431(2)], but was told
that there was a note on the system stating thebtlein’t leave the country. Then he
reapplied through a friend’s acquaintance, a palitieer, who had recommended lodging
the application in a different district, and iniaglce on this advice he reapplied in [suburb
deleted: s.431(2)].

Asked whether any other requirements had to bebefete the passport could be issued, the
applicant explained that he had to find someoneoluéd bribe, he had to find the policeman
in question at [suburb deleted: s.431(2)]. He knbevss not actually being pursued by the
police for any offence, and yet there is obviouwsilyadverse note about him on the system.
When he went to the airport to depart Turkey ineoitd travel to Korea to join the ship he
had been assigned to, he was fearful he wouldenpebmitted to leave.

The applicant was asked whether this was thedassport he had held, to which he replied
that there had been a previous one, but becausssiso old he had to renew it. Then when
he did renew his passport he lost it when he heftttoat.

The applicant’s representative then clarified thdact when the applicant arrived in
Australia his passport had been held by the capffdine ship. They tried to get it back, but
he understands that it is in the possession ad¢ipartment.

The Tribunal observed that there is only a pacigly on the departmental file, and asked the
applicant where the original was, to which he mgblihat it has in fact been returned to him
by DIAC.
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The passport was extended at the same locatiarg tle same policeman he had previously
bribed contacted through the same middle man.

The applicant was asked whether it was at this timthe first decided to seek work on a
ship. He replied that he can’t recall when it waaatly, but he remembers it was after a
cousin of his wife had warned him about the sitwratie faced. He had never worked on a
boat before that.

Asked whether he could recall when the seaman’& b@s issued, the applicant replied that
he could not. Asked whether he had any difficulbtyaining it, the applicant replied that he
did not have any specific difficulty with the seamgbook itself, but that he had experienced
difficulty with the process generally, because hd previously gained exemption from
military service for medical reasons, and the simggompany obtained these reports and
had reservations about employing him.

Asked where the original seaman’s book is, theieppl replied that the department had
returned it to him along with his passport.

The Tribunal noted that the dates in the seamast& Indicated that it had been issued in
2005 or 2006, and asked why, if the applicant waegencing problems in Turkey, he had
not moved sooner to make use of this means of egg#pse problems. The applicant
explained that his problems existed from 2001 @22@\fter he returned from Germany in
2004, he was fearful and thought he might havecdity escaping. It was then that he first
thought about joining the merchant navy. Howeveralso made other attempts to resolve
his problems. Even after getting his seaman’s mkomplained to the public prosecutor’s
office.

Section 424AA Invitation

The Tribunal then put certain information to thelagant for the purposes of s.424AA of the
Act.

The Tribunal noted that the applicant’'s seamantklstates shows dates in 2005 and 2006,
and indicates that his city is Bursa. This infonoiatwas said to be relevant because it
contradicts the claim made in the applicant’s orddjstatement to the effect that he first
sought to join the merchant navy in 2009 as a meaascaping the problems he claimed to
have been experiencing in Turkey, and also thenctait to have lived outside Istanbul.

The Tribunal also noted that the applicant’s padsgiates that it was issued [in] July 2009
and extended [in] September 2009. This informaivas said to be relevant because the fact
that the passport was renewed could underminepiplecant’s claim to have had difficulty
obtaining the passport and to be a person of adwetarest to the Turkish authorities.

The Tribunal also noted that the passport includesiotation “nufusa kayitli oldugu yer —
Bursa”, which the Tribunal understands to mean i&eation place — Bursa”, consistently
with the seaman’s book. This information was saillé¢ relevant because it also contradicted
the applicant’s claim not to have lived outsidadtul, because it shows his city to be Bursa.

The information about both the passport and thenaas book was also said to be relevant
because it cast doubt on the truth of the applisataims generally.
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The Tribunal indicated that as a consequence wihigebn this information it would, subject
to any response or comment by the applicant, réjegbrotection claims on credibility
grounds, and affirm the primary decision on thedtsat he is not a person to whom
Australia has protection obligations

The applicant was invited to respond to or comnoenthe information, and offered the
opportunity of an adjournment. After briefly confeg with his representative, the applicant
elected to respond immediately.

Section 424AA Response

With respect to the passport, the applicant reghedl the passport had been held by the
Shipping Ports Directorate. He asserted that tit@ufal had not actually asked when the
passport had been issued but when he had boarglstiifhy and he doesn’t remember the
date when he did so.

With respect to the date of issue of the seamard fthe applicant indicated that he knew
when this had occurred, but he also knew that titeimal would see the document, and
gueried why on that basis he would attempt to mpresent the situation. The Tribunal
observed that it was not clear that the applicadtknown that the seaman’s book would be
seen by the Tribunal, as it was not provided todigartment by the applicant but by the
ship’s captain.

The applicant then stated that Bursa was simplge@epvhere his birth had been registered,
but all of the addresses where his residence hexdl fgeorded were in Istanbul. It is not that
he has never been to Bursa; he has visited from tinime, such as when he was involved in
the legal proceedings to try to change his namehanl to go there to get documents issued,
However, he has never actually lived there.

The applicant’s representative then observed thiad asked the applicant about this a
number of times, and he had been instructed tleaapplicant had had the book since 2005,
but only first used it in 2009 when he boardedghip in Korea.

The applicant then added that there may have bk &f information or some
miscommunication, but he has not sought to mislel@chas been in a poor psychological
state, and has found it difficult to articulate bigims. He asked not to be sent back to
danger, as he has set up his life here, and hagraep here, but he has nothing to go back to
in Turkey.

The Tribunal reiterated the concerns expressdtkeatdmmencement of the first hearing, at
paragraph [30]. The applicant replied that wherdweresides in Turkey he will face these
problems. This has also affected his physical aydhplogical health, and his doctor has
told him that these problems are related to thesstand fear

If he relocates within Turkey he understands tleaviil still have to register with the district
registrar or Muhtar, notifying his new address.e Muhtar then has to forward this
information to the police.

Asked whether he is saying that this process \eidlessarily result in the information being
passed on to [Family A], the applicant confirmeal tthis is what will happen. The Tribunal
expressed doubt that this would occur if the appliavere to relocate to a different area of
Turkey, given that they would appear to have h&driaadvantage of opportunities to harm
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the applicant in Istanbul. The applicant replieat the was always in hiding in Istanbul, and
couldn’t live a normal life. If he returns he wilave to go into hiding again, as they will still
be looking for him. In fact the matters have nowrbaggravated.

Asked how this had happened, the applicant rephatthe government is now involved
because they have declared him to be a supportbe #fKK, and so the government is also
after him.

The Tribunal reiterated that it had concerns altltistclaim, given that the applicant had
managed to obtain a passport, and had departe@yrwikhout hindrance. The applicant
responded to this by asserting that the recenathngere quite serious, and had he not had
the money to pay for the passport, he would hadenleavhere to hide, and he would have
been killed by now. He is sure that he will beddllif he returns to Turkey. He has no doubts
about this.

Country Information

Turkey has a very poor human rights record. Theddnbtates Department of State’s 2010
Country Reports on Human Rights Practice$urkey, published on 8 April 2011, and
available athttp://www.state.gov/g/drl/rls/hrrpt/2010/eur/15848tm includes the following:

There were reports of a number of human rightslprov and abuses in the country. Security
forces committed unlawful killings; the number ofests and prosecutions in these cases was
low compared to the number of incidents, and cdions remained rare. During the year human
rights organizations reported cases of torturetimgs and abuse by security forces. Prison
conditions improved but remained poor, with ovenating and insufficient staff training...

During the year there were some positive developsn&n April 11, the political parties law
was amended to allow campaigning in languages thlaer Turkish, including Kurdish.

Approximate numbers based on reports from the ggdarces (military, Jandarma, and Turkish
National Police (TNP)) indicated that 25 civiliansre killed and 50 were injured in armed
clashes related to the struggle against the tetlBKK during the year. Approximately 108
members of the security forces were killed and\2é#e injured, and 149 terrorists were killed
and five were injured. Most of the clashes betwieemrists and security forces occurred in the
southeast. The number of civilian deaths and iefudecreased from 2009, while deaths of
security forces increased.

On several occasions throughout the year, the Jluiddvernment used military aircraft to attack
areas where the PKK, a terrorist organization, acive in northern Irag. According to press
reports, one civilian was killed and two others evigfjured in Iraqg by artillery fire on June 18.

The CPT visited PKK leader Abdullah Ocalan in Irhplson on January 26-27. Its report
published on July 9 stated that the conditionsmpfrisonment for Ocalan had improved
compared with 2007. It also noted improved acaes$ise prison for Ocalan's lawyers and family
members...

On October 10, the first session of a case agabissuspects, including several elected mayors,
political party officials, and human rights actigisbegan in Diyarbakir. The suspects were
charged in a 7,578-page indictment with disrupthmgintegrity of the state; being members
and/or administrators of the Kurdish Communitiesddr(KCK), the political branch of the
terrorist PKK; and assisting and sheltering a t&st@rganization, among other charges. Human
Rights Watch stated that the case raised concbms the right of individuals to participate in
political activities. The case continued at yeand...

The constitution provides for freedom of movemeithin the country, foreign travel,
emigration, and repatriation; however, at timesgbeernment limited these rights in practice.
The September 12 constitutional amendments statetily a judge may limit the freedom to
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travel and only in connection with a criminal intigation or prosecution. The government
reduced substantially the number of roadway chaokpm the southeast, where it maintained a
heavy security presence. The government generadigerated with the UNHCR and other
humanitarian organizations to provide protectiod assistance to internally displaced persons,
refugees (recognized as such with certain geograpliinitations on country of origin),

returning refugees, asylum seekers awaiting rese¢tht to third countries, stateless persons, and
other persons of concern.

The law provides criminal penalties for officialrogption; however, the government did not
implement the law effectively, and some officiatggaged in corrupt practices with impunity.

The law provides a single nationality designationdll citizens and does not recognize national,
racial, or ethnic minorities. In November the Ef¥sgress report observed the country's
approach to respecting and protecting minority eultral rights remained restrictive.

Citizens of Kurdish origin constituted a large ethand linguistic group. Millions of the
country's citizens identified themselves as Kumis spoke Kurdish dialects. Kurds who publicly
or politically asserted their Kurdish identity aiomoted using Kurdish in the public domain
risked censure, harassment, or prosecution. Inipeachildren whose first language is Kurdish
could not be taught in Kurdish in either privatepablic schools.

On April 11, the political parties law was amende@llow campaigning in languages other than
Turkish, including Kurdish. Several private telepisand radio stations were allowed to
broadcast in languages other than Turkish, incp#iardish, Arabic, and Armenian, and
newspapers published in Kurdish, Armenian, andiegee allowed to function without
administrative obstacles.

On October 11, Mardin Artuklu University began eetymonth Kurdish literature and culture
course for 50 graduate students under its "Liviagduages Institute."

The country's law is interpreted to recognize dhhge religious minorities--Armenian Orthodox
Christians, Jews, and Greek Orthodox Christiand-ramother ethnic and religious minorities,
such as Alevis, Yezidis, Assyrians, Catholics, &stants, Kurds, Jafaris, Circassians, Laz, or
Roma. These other groups were prohibited from feigrcising their linguistic, religious, and
cultural rights and continued to face intense prest assimilate.

FINDINGS AND REASONS
Nationality

The applicant claims to be a citizen of Turkey.dered Australia on an apparently valid
Turkish passport issued by declaring him to beiaeri of that country, and the Tribunal
finds on this basis that he is a national of Turiagl has assessed his claims accordingly.

Assessment of Protection Claims

The applicant claims that [Family A] family will a him for a combination of reasons
involving his failed marriage into that family ahes Kurdish ethnicity, and that the Turkish
authorities will not protect him from the harm fedr He also states that the Turkish
authorities have imputed him with an adverse galitopinion and racial profile.

At the hearing the applicant explained that althiohg had experienced ill-treatment while
employed as a seaman, this was unconnected todtilems in Turkey, and did not give rise
to a discrete protection claim. The Tribunal thereffinds that he does not have a subjective
fear of persecution on this basis, nor one whiabjectively well-founded.
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The Tribunal essentially found the applicant taab®edible witness. He gave evidence in a
forthright and convincing manner, and also dispieyhat appeared to be genuine
fearfulness about the prospect of returning to @urk'he applicant’s claims have been
presented in a reasonably consistent manner, anatésentation was also consistent with the
symptomology described in the psychological repalmitted prior to the second hearing,
which in turn appears consistent with the backgdoevents the applicant claims to have
experienced.

The applicant has submitted documentary evidendehwdorroborates or is consistent with
some of his claims, including having been dismidsah his government job and
commenced legal proceedings in an attempt to chiaisggame and thereby avoid the
problems he had been experiencing. At the heahi@gpplicant acknowledged that he had
eventually realised that this process was unlikeligave achieved its intended objective, a
conclusion which was perhaps apparent from thesgutsit which evidently only dawned on
him after much time and effort had been expended.

The applicant also tendered a newspaper reporinigia show links between [Family A],

the Turkish police and organised crime, althougbxgdained at the hearing, those reports do
not appear to the Tribunal to support the applisgrerceptions as to the extent of that
influence, given that they state that the poli@ently dismissed and then arrested a member
of the family for reason of his corrupt dealingshwan organised crime figure.

Subject to the qualifications set out below, thilinal accepts the applicant’s account of
what has happened to him in the past. Specificdily,Tribunal accepts that the applicant
was married to and divorced from the two sisterhencircumstances claimed, that this has
led to a vendetta against him by [Family A], whodéaubjected him to ongoing threats of
violence. The Tribunal finds on balance that it wasinfluence of this family which caused
him to be arrested on trumpeg embezzlement charges relating to his own busifdse
Tribunal accepts that the applicant was detainedag 2006 before being released without
charge, that he was seriously abused during he$ period in detention, and that on two
occasions soon afterwards the police visited hiséhand his workplace, causing the
applicant to change his address.

The Tribunal also accepts that the applicant wasdised from his employment at the
Istanbul municipal office at the end of 2006, altgb it does not accept that this occurred at
the instigation of [Family A]. The applicant himsatknowledged that he had been abusing
his position by making unauthorised food deliveteedisadvantaged Kurds, and the Tribunal
finds that this was the reason he was dismissed.

Finally, the Tribunal accepts that when the applichd seek to complain about this
behaviour to the police, nothing happened becdtemily A] was able to exert their
influence to make the complaint which he had lodggainst them disappear, and that a
record was placed on his files which appears t@ maade it difficult for the applicant to
obtain a passport in the normal manner. The Tribalsa accepts that this made it necessary
for the applicant to pay a bribe in order to beiegswith a passport

However, the Tribunal does not accept that theiegpui has been barred from departing
Turkey, given that once he did obtain a passportdmable to leave that country without
difficulty.

Similarly, the Tribunal does not accept the applisaclaims that the government is “after
him” and that he has been “declared to be a supipofthe PKK”; although it accepts that he
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wasaccused of supporting the PKK, he was subsequently retkasthout charge and had
various subsequent interactions with the governm#ith, in their totality, are not
consistent with the conclusion that the governneefefter him’.

In summary, the Tribunal accepts that the applibastexperienced serious harm caused
either directly or in directly by [Family A] in theast, and accepts that there is more than a
remote possibility that he will experience furtlserious harm from them in the reasonably
foreseeable future if he returns to Istanbul.

However, for the following reasons the Tribunal sloet accept that this threat brings him
within the scope of the Convention definition afefugee.

Firstly, the Tribunal does not accept that the higaned would be for a Convention reason.
The evidence does not support the propositiontttgaapplicant’s ethnicity or race was a
significant motivating factor in [Family A]’'s desito harm him in the past. The applicant’s
statement indicates that he married and divorcedsigters, that the second marriage was
secret, and that the first wife’s discovery of sleeond relationship caused her to turn her
family against him and begin threatening him. Thidnal considers that if the applicant’s
race had been an issue for the family, they wouoltchave agreed to the first marriage. In the
view of the Tribunal, the essential and significeeason for this threat of harm to the
applicant is personal vengeance, because the appigperceived to have insulted or
dishonoured [Family A], and not for any specificr@ention reason such as race or
membership of a particular social group. In theeaafsthe latter, no such group has been
identified or articulated, and in any case, astloéivation is personal, the requisite nexus of
the harm being fearddr reason of membership of a particular social group would be
lacking.

Where the harm feared is from non-state agentgléiv can nevertheless come within the
scope of the Convention where, for a Conventiosorathe state is unwilling or unable to
protect an applicant. In the present case, thaagmtls asserted that he no longer relies on
the police for protection because they have reabhilm as being a Kurd and a PKK
supporter. However, as explained in the followiagggraph the Tribunal does not accept
that the applicant has a significant Kurdish or-PKK profile with the State. To the extent
that the State detained and mistreated the applicdhne past, and subsequently failed to
process or act on complaints which the applicardenthe evidence indicates and the
Tribunal finds that essential and significant reafaw this was corruption and criminality on
the part of those involved. This is consistent vaitith the applicant’'s own claims as set out
in the original statutory declaration, at [58] 9]5that[ Family A] has some very influential
friends in the police force and the Turkish Courts. They managed to have the complaint that |
made to the police which was sent to the court for a hearing disappear, and with the news
report submitted by the applicant suggesting thraeember of that family was dismissed from
the police force and arrested in 2010 for corrup@iad links to organised crime. The
Tribunal is therefore does not accept on this exddehat that state protection against
[Family A] has been or will be discriminatorily wteld from the applicant for a Convention
reason.

It has also been argued by the applicant thatttte will harm him directly for reason of his
race and imputed political opinion, as he is halfdish and claims to have been falsely
attributed with the profile of being Kurdish anduaspected PKK supporter. Country
information indicates that even suspected PKK suppoas well aKurds who publicly or
politically asserted their Kurdish identity or promoted using Kurdish in the public domain
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risked censure, harassment, or prosecution The applicant gave evidence that he was accused
of having Kurdish separatist links while being hetdsuspicion of embezzlement in May
2006, and the Tribunal accepts that the applicast subjected to serious harm by the police
on this occasion. However, he was released witbloartge after three days. The applicant
claims that after the police came on two furtherastons to his home and his workplace, he
lost his nerve and moved, and yet he remainedeséime government job until the end of
2006, from which the Tribunal infers that the peliwo longer maintained any significant
interest in the applicant, because if they had surcimterest he could easily have been
located. The applicant states that in 2007 he wldsof an adverse record having been placed
on his file, and yet he nevertheless remained nkdwfor a further two years without
experiencing any significant problems from the Tshkauthorities. During this period he had
various interactions with those authorities, inahgdpursuing legal proceedings and

obtaining and extending a passport, albeit withpiimgment of bribes. He then departed
Turkey legally without hindrance. In light of thigstory, and despite the applicant’s claim
that even members of his own family have ostracmsedbecause they falsely think he
supports the PKK, the Tribunal finds that the aggoit does not have a significant Kurdish or
pro-PKK profile with the State, and finds thereftinat there is only a remote chance that he
applicant will face serious harm from the Turkishherities in the reasonably foreseeable
future, should he return to Turkey, and finds thatfear in this respect is not well-founded.

The Tribunal accepts that the applicant has a gtsobjective fear of serious harm in Turkey.
However, having carefully considered the eviderefere it, the Tribunal finds that there is
only a remote chance that he will encounter seri@us capable of amounting to
persecution for the purposes of s.9bRa Convention reason in the event that he returns to
Istanbul in the reasonably foreseeable future, dretom [Family A] or from the Turkish
authorities.

Furthermore, even if the applicant were at riskohvention persecution in Turkey, the
Tribunal is of the view that he could in fact avaidy such persecution by relocating within
that country, and that in all the circumstancegatild be reasonable to expect him to do so,
having regard to both the evidence of his physacal psychological state, but also his

evident preparedness and ability to relocate wiltizmbul in the past, and his history of
having worked in a number of different fields anchive established a number of businesses,
including a real estate business, a scrap metaidssand a tea house. Although he claimed
at the hearing that he was forced to close alhe$¢ down, this was at odds with the original
statutory declaration indicating that the tea houas still operating under his partner’s
names.

The Tribunal notes that the applicant has nevedliwutside of Istanbul. He gave equivocal
evidence about whether he had actually attempteeldocate elsewhere in Turkey away from
the source of his problems. At the first hearingshggested that he had tried to relocate but
found that his name was registered in computeBsiega, and his ID card was marked so that
he could not go there. He also stated that hishmdggical state was very poor. On the other
hand, at the second Tribunal hearing the appliaeknowledged having returned to Bursa
(his birthplace) from time to time, including inraeection with his court case to have his
name changed and to get documents issued, butdsmhtieat he had not actually tried to
relocate. The Tribunal therefore does not acdeitthe applicant has actually tried to
relocate outside Istanbul.

The applicant asserts that to attempt do so woelliditie, on the basis that [Family A] will
use its influence and police contacts to track down wherever he is in Turkey, and that he
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would have to live in hiding. However, the newspaggort relied on by the applicant
suggests that the influence of this family is rogeeat as the applicant believes, or else is
diminishing, as one family member who was a menolbéne police force was dismissed
from his position and arrested in later 2010.

Furthermore, despite making numerous threats agaspplicant in Istanbul, both over the
phone and in person, as indicated at paragraplh thie gtatement which accompanied the
Protection visa application, [Family A] evidentlgilied to carry out those threats. During this
time, the applicant had various interactions whi# Turkish authorities of a similar type to
those which he now asserts would expose him toiskeof discovery if he attempted to
relocate.

The Tribunal therefore finds that there is onlgmote possibility that if the applicant moved
to another part of Turkey his whereabouts would €donthe attention of [Family A] and

they would locate and harm him, even if he werlotmally register his new address with the
local authorities. It finds therefore that relooatwould be reasonable in all the
circumstances.

CONCLUSIONS

The Tribunal is not satisfied that the applicard {gerson to whom Australia has protection
obligations under the Refugees Convention. Theeefwe applicant does not satisfy the
criterion set out in s.36(2)(a) for a protectiopaui

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.



