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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Tugkayived in Australia on [date deleted
under s.431(2) of th®ligration Act 1958as this information may identify the applicant]
March 2005 and applied to the Department of Imntigneand Citizenship for the visa [in]
September 2010. The delegate decided to refusamd tipe visa [in] March 2011 and
notified the applicant of the decision.

The delegate refused the visa application on teeslbathe applicant is not a person to
whom Australia has protection obligations underifib1 Convention relating to the Status

of Refugees as amended by the 1967 Protocol rgladithe Status of Refugees (together, the
Refugees Convention, or the Convention).

The applicant applied to the Tribunal [in] April ZDfor review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged, although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the Convention.

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Convention gederally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Secondly, an applicant must fear persecution. UsddrR(1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial cha#pto earn a livelihood, if the hardship or
denial threatens the applicant’s capacity to stibsi@1R(2) of the Act. The High Court has
explained that persecution may be directed agaipstrson as an individual or as a member
of a group. The persecution must have an offiaiality, in the sense that it is official, or
officially tolerated or unable to be controlled timg authorities of the country of nationality.

Persecution also implies an element of motivationh@ part of those who persecute for the
infliction of harm. People are persecuted for sdmmet perceived about them or attributed to
them by their persecutors. However, the motivatiead not be one of enmity, malignity or
other antipathy towards the victim on the partha&f persecutor.

Thirdly, the persecution which the applicant fearsst be for one or more of the reasons
specified in the Convention definition - race, gedn, nationality, membership of a particular
social group or political opinion. The phrase “feasons of” serves to identify the motivation
for the infliction of the persecution. The persemutfeared need not ls®lelyattributable to a
Convention reason. However, persecution for mtmbtivations will not satisfy the
relevant test unless a Convention reason or reasnsitute at least the essential and
significant motivation for the persecution feare@1R(1)(a) of the Act.

Fourthly, an applicant’s fear of persecution f&€@vention reason must be a “well-
founded” fear. This adds an objective requiremertihé requirement that an applicant must
in fact hold such a fear. A person has a “well-iech fear” of persecution under the
Convention if he or she has genuine fear foundeah @o‘real chance” of persecution for a
Convention stipulated reason. A fear is well-foushdénen there is a real substantial basis for
it but not if it is merely assumed or based on nspeculation. A “real chance” is one that is
not remote or insubstantial or a far-fetched pakigibA person can have a well-founded fear
of persecution even though the possibility of teespcution occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence. The expression “thegmtain of that country” in the second limb
of Article 1A(2) is concerned with external or ddptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
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particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

Theapplicant appeared before the Tribunal [in] JunEl2@ give evidence and present
arguments. The Tribunal hearing was conducted thighassistance of an interpreter in the
Turkish and English languages.

The applicant was represented in relation to thieveby his registered migration agent.
Protection visa application

The applicant is [age deleted: s.431(2)] and iglsirtHe was born in Ankara, Turkey. His
father and brother are in Turkey. The applicantvad in Australia on a student visa [in]
March 2005. A further student visa was issued o ini Australia [in] April 2010.

He said in his protection visa application that:

. He and his family are in opposition to the Turkeyv&nment and are
blacklisted because of their political history, tgadarly, that of the
applicant’s father who was one of the founderdhefTurkish Revolutionary
Communist Party (TDKP) and later one of the fousddrthe Labour Party
(EMEP). The applicant was a member of EMEP.

. His father, is a lawyer who defended [Mr A], [agdeded: s.431(2)] who was
later executed by [execution deleted: s.431(2)].

. As a result of defending [Mr A], the applicant’sHar was also jailed. His
defence of [Mr A] also led to members of the fanfiing discriminated
against, eg, the applicant’s mother lost her tearhareer and the applicant
was discriminated against at [University 1] in Teylkwhere he was studying.

. Since being in Australia the applicant has appdiederal times to defer his
military service but his applications were refus€de result is that he is now
absent without leave and will be arrested if hamret to Turkey.

. The applicant’s father moved from Ankara to [praardeleted: s.431(2)] but
his legal practice has been subject to inspecaodsfines from Treasury
inspectors. All his bank accounts and propertie® lteeen frozen because of
the fines.



His father still speaks out against the Turkish &ament at international
conferences, including in [city deleted: s.431(R)] September 2010 and in
[country deleted: s.431(2)] [in] December 2010.

If the applicant returns to Turkey, he will be mestted by Turkish
Government departments and the Turkish courts.

Department interview

24. At the interview with the delegate [in] January 20the applicant said that:

He travelled to Australia to study. He did an Adeth Computing Diploma at
[institute deleted: s.431(2)] and is presentlyha last year of a [subject
deleted: s.431(2)] degree at [University 2].

He had problems at University in Turkey becausariteother students in the
EMEP mounted a campaign against the university adtnation concerning
the proposed location of a mobile phone tower anpss. He received letters
from the university administration as a result, miag him that he could be
expelled for his activities. He decided to leavekiy before the university
expelled him.

While in Australia he has sought through the TurkEsnbassy to continue the
deferral of his military service training pendingnepletion of his tertiary
studies. However, his application was refused. Aesalt, if he returns to
Turkey, he will be jailed and will still be requde¢o do his military service.
He will have no opportunity to get a job with gowerent.

What prompted him to apply for protection in Aust&ravere the elections in
Turkey on 12 September 2010, which led to changesgulations and the
justice system, making it harder for individualgyeon access to the European
Human Rights Court. Until then he was happy torreta Turkey.

Tribunal hearing

25. At the Tribunal hearing the applicant provided Tiounal with a large number of
documents, including the following:

Bundle of documents relating to the applicant’sraance and academic
progress at [University 1];

Material concerning [Mr A], including a press repior which [Mr B] refutes
an allegation by retired military judge, [nameeadet]: s.431(2)], who was
among the judges who ordered [Mr A]'s executioat {iMr A]'s lawyers
were responsible for his [execution deleted: s.2g3Xue to their alleged
failure to raise the issue of his age during treg;tr

A document in Turkish which appears to be datefdQictober 2005 and to be
a formal notification of the deferral of the amglnt’'s military service until [a
date in] October 2006;



Translations of certain provisions of Turkey’s naity laws relating to military
service;

A translation of a decision dated [in] 2003 of thekish First Civil Court,
Ankara, relating to a suit brought by the applidamt2002 against the
Ministry of Internal Affairs concerning injuries tas arm and threats received
by him [in] May 2002;

A translation of an undated interlocutory decisodrthe Turkish Fourth
Criminal Court, Ankara, made in relation to prodegd brought at the
instance of the applicant [in] 2004 concerningshibjection to physical
violence [in] May 2004 at the hands of certain pelofficers;

A report dated [in] May 2004 of a medical examioatof the applicant made
by [name deleted: s.431(2)] in relation to thosecpedings, being a report
which refers to a fracture of cranial bone and oihgries;

A translation of a decision dated [in] 2010 of Thekish [number deleted:
s.431(2)] High Criminal Court, Ankara relating tmpeedings brought by the
Ankara Chief Public Prosecution Office againstdpelicant relating to a
speech allegedly made by him at [University 1] ROP3; the decision
sentences the applicant to 18 months imprisonneerdréach of article 216
(inciting the population to enmity or hatred anahideation) of the Turkish
Penal Code and to 6 months imprisonment for bre&elnticle 301 (Insulting
Turkishness, the Republic, the organs and institgtof the State) of the
Turkish Penal Code;

A statement dated [in] May 2011 by [Mr B], writteénhis capacity as lawyer
for the applicant, in which he refers to the seogetine applicant has received
and states that the sentence will cause the applicget the maximum
sentence of 3 years for being a deserter fromarnyliservice; the statement
also refers to the two assaults on the applicamtpblitical reasons” and to
the fact that the criminal case in relation togkeond assault remains
undecided in the courts, despite the 7 years tha passed since its
commencement;

Photographs of body scars;

Photographs of the applicant and others at a gathekt the Tribunal hearing
the applicant explained that the photographs wakern at an EMEP congress
and he pointed out his father standing beside hione of the photographs;

Various photographs of the applicant and othesomal settings, including
photographs of the applicant and a female, whonapipéicant identified at
the Tribunal hearing as his former fiancé;

A lengthy report, apparently downloaded from thtennet, entitled “The
Terror Report of Turkey 1980-2000", written by agp called the TAYAD
Solidarity Committee.
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At the Tribunal hearing the applicant said thastated his studies in Australia at [institute
deleted: s.431(2)] where he completed a Diplom@ahputing. He is presently at
[University 2] where he is enrolled in a bachelegree in [subject deleted: s.431(2)] . He
expects to complete his course this year. He bediéns student visa may have expired.

The Tribunal commented that the applicant’s Turldaksport showed that its validity had
been extended by the Turkish Consulate in Austtalla date in] September 2010 but that it
showed no evidence of further extensions. The eapiisaid that the Consulate had told him
that it would not extend his passport further beeaue was now regarded as a military
service evader but that, if he went to the Consudaid showed the consular officials that he
had an airline ticket for return to Turkey, theywlebgrant him a travel document to enable
his return to Turkey.

The Tribunal asked the applicant about the purpbsiee trip evidenced by the entries in his
passport showing his departure from Australia (dajober 2005 and his return to Australia
[in] November 2005. He said that he went to Ankarsisit family and his then fiancé and
also because he had legal matters to attend toTTilkenal asked him what these matters
were. He replied that, in his interview with thdegdgte, he did not explain certain things
because he was afraid to do so out of concernsdiple harm to his father but he could now
lift the veil of secrecy. He went on to talk abthe cases referred to in the documents
mentioned above.

The Tribunal put to the applicant that it was hgwuiifficulty accepting the evidence the
applicant was now presenting about these casesTllingnal said that, if the matters had
been genuinely in issue when he made his proteeiganapplication, he would have
mentioned them in his claims or at least would haeationed them in his interview with the
delegate. However, he had not. The Tribunal sathls raising of these matters now
suggested that he may be seeking to make up redaaa protection visa as he went along.

The applicant said that he could explain. He daad his father had acted as his lawyer in all
his cases. His father was considering reopeningdbe in which he had acted for [Mr A]. If
the applicant’s handing up to the Tribunal of relsorelating to the cases were found out by
the Turkish Government, it would have an advergecebn his father’s career and would
cause any reopening of [Mr A’s] case to collapdeatiwas because the case brought against
the applicant which the applicant was now reveamthe Tribunal had been commenced in
the State Security Court and the proceedings hae tept secret.

The Tribunal asked the applicant about the natfiteeocharges brought against him. He
referred to what is set out above concerning hiwictions arising out of a speech he gave at
[University 1] [in] 2003. He said that there werther speakers on the rostrum also and that
his speech as recorded by the authorities washeavhole speech but selective parts of it.
The applicant explained to the Tribunal the histoirthe matter in the Turkish courts and
how the higher court had ultimately imposed a sergef imprisonment similar to that
imposed in the court below. The applicant said thatwhole proceedings against him had
occurred while he was in Australia. He said thah&é appealed the decision of the [number
deleted: s.431(2)] High Criminal Court and the mattas now before the Court of Appeal.
However, there was every possibility he would uétiely be jailed. The changes to judicial
structures made as a result of the September 20é@ndum meant that it would not be
practically possible for the applicant to go to Engopean Court of Human Rights (ECHR).
The changes meant that it would now take aboutésy®r the matter to be dealt with by the
ECHR, by which time the applicant would have sersdsentence.
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The Tribunal put to him that what he was sayingualtoe ECHR did not seem to be correct.
The Tribunal referred to the US Department of S(B©S) 2010 Human Rights Report for
Turkey which talked positively about the constibatl changes made by the referendum and
did not mention any restrictions on access to tGelE. The Tribunal said that DOS report
referred to the very large numbers of cases inaglViurkey which were before the ECHR,
16,100 in all. The Tribunal said that these numkeggested the probable reason why the
applicant’s ready access to the ECHR may be dlfficu

The applicant responded that the Turkish Governiadtmade arrangements such that
foreign media would look positively on the condinal changes that had been made.
However, the foreign media did not comprehend &a¢ content of the changes. The High
Council of Judges was appointed by the Governmmohjudges could now be controlled by
the Government. There was now no separation of powe

The Tribunal put to the applicant that it did naike sense that he was able to leave Turkey
given the offences he was charged with in 2003rdpgéed that, when he originally left
Turkey in March 2005, the Court had not sent tot@us any documents that might have
prevented the applicant’s departure. He did ntitattime have any criminal convictions
recorded against him. He also said that, whenfh@lekey in November 2005 after his
return trip, he did have problems with the polit€astoms but he managed to depart the
country by paying a US$200 bribe to the officer.

The Tribunal asked the applicant about the twosasehich he had initiated proceedings.
He said that the first case concerned a claimdarpensation he had brought against the
Department of Internal Affairs following an attask him in 2002 by certain unknown
persons. The Court rejected the claim. The secasd was still continuing and related to an
attack made on him in the street in 2004 by padifieers. The medical report of [name
deleted: s.431(2)] related to those proceedings.

In relation to the proceedings brought againsagy@icant, the Tribunal explained to him
that the enforcement against him of laws geneegiylying in Turkey would not constitute
persecution for the purposes of the Convention.afimicant said that, in relation to the
proceedings which led to his being sentenced toisopment, it was not known who made
the recordings of his speech and that the recoituiieigopeen done selectively so that his
words taken out of context might appear to breheHaw. In the course of the proceedings
the applicant had argued that, under the Constituthe recording in this form should not be
treated as evidence.

The applicant told the Tribunal that the proceedihgd been brought because of political
discrimination against him and that this was ab tiw his family’s politics. He is a member
of the EMEP and his father was a founder of théypand had been a founder of the TDKP
and THKO in his youth. The Tribunal asked him wieethe had his EMEP membership
card. He said that he did not know where it wasshi@ved the Tribunal the photographs
referred to above allegedly showing the applicawt lais father at an EMEP congress.

The Tribunal referred the applicant to his clairatthis father spoke out against the Turkish
Government at international conferences in 201@. Titbunal noted that the conference
programs would show the applicant’s father as alsgreand asked whether the applicant had
them. The applicant indicated that he could sugipgyn to the Tribunal.
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The Tribunal pointed out that his father, despigepnofile as an opponent of the
Government, appeared to have no difficulty leavingkey on his international engagements.
The applicant said that his father had no fearsiimself but his biggest fears were for his
family, especially in relation to his reopening[bfr A’s] case. It was now more common for
the authorities in Turkey to make life more diffictor members of the family rather than for
the applicant’s father himself.

The Tribunal asked the applicant when it was tlegfidst applied to postpone his military
service. He said that he first applied in Turkeyewlne was still a student. The postponement
had been granted until 2006. He had tried to oladinther postponement after he came to
Australia as a student but the authorities hadsezfuAt the same time friends of the
applicant in a similar position had been grantestponements. The position with the
applicant was that he was now considered a drafiey with a criminal record, and would

be subject to a penalty of 6 years imprisonmeng dpplicant did not know what he would

do because he was now unable to take his case ©GHR.

The Tribunal put to him that the Refugees Convendia not provide protection against the
ordinary application of Turkey law, including thenal relating to military service. The
applicant said that he had not been trying to esbapmilitary service obligations but he had
been victimised by the Turkish Consulate and hatedwmthing wrong. He did not think that
it was a mistake by the Consulate, given that hest&lof Turkish students in Australia had
managed to get their military service postponea Thbunal asked him whether he had a
copy of the application he had made to the Consditatdeferral of his military service. He
said that there was no application. He had simpggnted the deferral letter referred to
above and information from [University 2] about kisdent status. So far he had had no
reply from the Consulate. He said that he hadedsihe Consulate three times about this
matter; the first time was in September 2006, #eosd time was about six months after that
and the third time was in 2008.

The Tribunal referred to the fact that the applidaad said in his protection visa application
that he had been discriminated against at his wityan Turkey. The Tribunal asked him
what he meant by this. He said that he was involwid colleagues in a youth organisation
affiliated with the EMEP and he was one of the &zadf the organisation. In everything he
and his colleagues did at university, managemaneadown on them with disciplinary
action. One example was the petition they organigestiop the erection of a mobile phone
tower on the campus because of the danger it godeehlth. The university administration
took disciplinary action against him and suspertdedfrom classes. Eventually he was
expelled from the university.

The Tribunal asked him if he had the letter from timiversity informing him of his
expulsion. He said that he had never seen it. $t semt to his family home in Turkey after he
had come to Australia. His father read it out tm loiver the telephone.

The Tribunal put to the applicant that the delagahe five and a half years which occurred
between the date of his first arrival in Austraiad the date on which he made his protection
visa application suggested that he may not hadeTiekey because of persecution and that
he may not have real fears of persecution in retgrto Turkey. The applicant replied that he
had kept up his hopes to the last while he wasustralia that the criminal case against him
would result in a just decision, a decision thas wat made just because of his name but was
in accordance with the law. But those hopes had dashed by the latest decision of the
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court. His second hope was that he would be aligkihis case to the ECHR but that hope
too was dashed by the constitutional changes nma8eptember 2010.

The Tribunal put to the applicant under s.424AAh& Act the information he had given the
delegate in his interview with the delegate thaaingrompted him to apply for protection in
Australia were the September 2010 constitutionahgles bringing changes to the justice
system and making it harder for individuals to gateess to the ECHR and that, up until
these changes occurred, he had been happy to tetlitnkey. As required by the section,
the Tribunal advised the applicant that he coulkdfasfurther time to reply to this
information if he wished. When the applicant indezhthat he would like to respond on
another day, the Tribunal said that it would wtdehe applicant putting the information to
him, as there were other matters which might apjpaitedy be covered in a letter from the
Tribunal.

Letter under s.424A and s.424

After the hearing the Tribunal wrote to the appiicagain putting the information to the
applicant and inviting his response. The Tribunsd anvited the applicant to provide:

. information, which might include a party memberst@od, showing that he
was a member of the EMEP;

. information, which might include conference progsashowing that his
father gave speeches critical of the Turkish Gowvermt at international
conferences in [city deleted: s.431(2)] [in] Sepbem2010 and in [country
deleted: s.431(2)] [in] December 2010, as clainmetthé applicant’s written
statement accompanying his protection visa apjdicat

. information, which might include a copy of the &tfrom [University 1]
which he told the Tribunal was sent to his hom&urkey, showing that he
was expelled from the University.

The applicant sought an extension of time to red@ord an extension was granted until [a
date in] August 2011.

Applicant’s response

The applicant provided a response [in] August 2®e said that he had told the delegate that
he would have been happy to return to Turkey bexalisis friends and family were there.
On the other hand, there was currently a threhistéife in Turkey and there were set up

court cases against him which would have him septison.

The applicant provided with the response a lettanfthe Department of Student Affairs,
[University 1], dated [in] March 2006 informing hiof his expulsion from the university for,
amongst other things, disturbing the affairs ofuhéeversity and for disseminating material
for political purposes.

The applicant further provided an email which reddrto two functions at which his father is
mentioned as one of the speakers. One of theifunsctvas in [city deleted: s.431(2)] [in]
December 2010 to remember [Mr A]. The other wagnaposium organised by [group
deleted: s.431(2)], entitled “[title]” to take pkam [city deleted: s.431(2)] [in] September
2010.



Country of origin information
General country information

The US Department of Sta2©10 Human Rights Report: Turké/April 2011) includes the
following:

Turkey, with a population of approximately 74 nahi, is a constitutional republic
with a multiparty parliamentary system and a prasidvith limited powers. The
Justice and Development Party (AKP) formed a paiatary majority in 2007 under
Prime Minister Recep Tayyip Erdogan. Civilian autties generally maintained
effective control of the security forces.

There were reports of a number of human rightslprob and abuses in the country.
Security forces committed unlawful killings; thember of arrests and prosecutions
in these cases was low compared to the numbecioleints, and convictions
remained rare. During the year human rights orgdioias reported cases of torture,
beatings, and abuse by security forces. Prisonittonslimproved but remained
poor, with overcrowding and insufficient staff maig. Law enforcement officials did
not always provide detainees immediate accessdmays as required by law. There
were reports that some officials in the electedegoment and state bureaucracy at
times made statements that some observers beligfieehced the independence of
the judiciary. The overly close relationship betw@agdges and prosecutors continued
to hinder the right to a fair trial. Excessivelyptrials were a problem. The
government limited freedom of expression throughuke of constitutional
restrictions and numerous laws. Press freedomragtliuring the year. There were
limitations on Internet freedom. Courts and an pefelent board ordered
telecommunications providers to block access to $&ls on numerous occasions.
Violence against women, including honor killingslaape, remained a widespread
problem. Child marriage persisted, despite law#ipitng it.

During the year there were some positive developsn&n April 11, the political
parties law was amended to allow campaigning igdages other than Turkish,
including Kurdish. On July 25, the government anezhthe antiterror laws to
prohibit prosecution of minors under the laws, @punishments for illegal
demonstrations and meetings, and allow for thesel®f minors who had been
previously convicted under the laws, resultinghie telease of hundreds of children
from prison. On September 12, a package of cotistial reforms was passed by a
referendum; it included provisions that changedcthmposition of the Constitutional
Court and the Supreme Board of Judges and Prosscaliowed appeal of decisions
of the Supreme Military Council in civilian courtsstablished an ombudsman; and
allowed positive discrimination in favor of womaentildren, veterans, persons with
disabilities, and the elderly.

RESPECT FOR HUMAN RIGHTS

Section 1 Respect for the Integrity of the Persoeciuding Freedom From:

e. Denial of Fair Public Trial

The law provides for an independent judiciary; hegrethe judiciary was
occasionally subject to outside influence. The faahibits the government from
issuing orders or recommendations concerning teecese of judicial power. In



November the EC's progress report on the countigdniiiat senior members of the
armed forces in particular continued to make statemon judicial matters.

The High Council of Judges and Prosecutors (HS¥gas judges and prosecutors
for the country's courts and is responsible fortoversight. The constitution
provides tenure for judges, but the HSYK contrbks ¢areers of judges and
prosecutors through appointments, transfers, priomgtexpulsions, and reprimands.
The September 12 constitutional amendments expahdatlimber of permanent
members of the HSYK from seven to 22. The amendsresb called for 10
members to be directly elected by the approximat2|900 judges and prosecutors
throughout the country, while the 10 other memiagesappointed by the president,
the Court of Appeals, the Council of State, andliligtice Academy. The remaining
two members are the minister and under secretgust€e. Supporters of the
changes hailed the development as a step towdrdiependent judiciary.
Opponents, however, argued that the governmentduesé influence among judges
and prosecutors to ensure the election of handgickadidates to the HSYK and
contended that the president would be likely tectgbrogovernment candidates as
well The minister of justice presides over the HS¥Kd at least once in the past year
the minister prevented the HSYK from conveninguaitg the HSYK of attempting
to intervene in ongoing trials.

The close connection between public prosecutorguaiges gave the appearance of
impropriety and unfairness in criminal cases. Rros®s and judges study together
before being assigned by the HSYK. Once appoirtey, were often housed
together, frequently shared the same office sgaupften worked in the same
courtroom for more than five years.

According to several regional bar associationsgthernment devoted insufficient
resources to public defense. The associationshalsal that public defense attorneys
undergo less rigorous training than their prose@itoounterparts and are not
required to take an examination to demonstratenénmaim level of expertise.

Constitutional amendments adopted on Septembeltd& iadividuals to apply
directly to the Constitutional Court for redresse\Rously, only the lower courts, the
president, and members of parliament under cectaiditions could apply to the
court.

On January 21, the Constitutional Court declarembaostitutional the provision of the
law allowing military personnel to be tried in digh courts. However, the September
12 constitutional amendments contain a provisiorirfal of military personnel in
civilian courts if the crime is committed againse tstate, constitutional order, or the
functioning of constitutional order. The amendmeartsvide for civilian judicial

review of decisions of the Supreme Military CounTihe amendments also annulled
the constitutional provision that prevented thalsrof persons involved in the 1980
coup, including former military generals.

According to an Al report during the year, crimidafendants faced protracted and
unfair trials, especially for violations of antiter laws. The report also asserted that
convictions under antiterror laws were often basednsubstantiated or unreliable
evidence.

Trial Procedures

Defendants enjoy a presumption of innocence. Coumtrproceedings are public for
all cases except those involving minors as defetsd@ourt files, which contain



charging documents, case summaries, judgmentsthadcourt pleadings, are
closed to everyone other than the parties to a Gdse makes it difficult to obtain
information on the progress or results of couresasxcept through formal channels.
There is no jury system; a judge or a panel of @sddecides all cases. Defendants
have the right to be present at trial and to cdnsitih an attorney in a timely manner.
Defendants or their attorneys can question witrsekgethe prosecution and, within
limits, present withesses and evidence on theialhebefendants and their attorneys
have access to government-held evidence relevdheéitocases. Defendants enjoy
the right to appeal, although appeals generalllk s@veral years to conclude.

International human rights organizations and thesEdted that the courtroom
structure and rules of criminal procedure gaverd#fainadvantage to the prosecution.
During a trial, the prosecutor could call any wéselesired, whereas the defense had
to request that the judge call a witness. Judgeislelé whether to ask and how to
phrase defense counsel's questions but askedthi pfosecution's questions in the
exact form presented. Prosecutors entered therooartthrough the same door as the
judge; defense attorneys entered through a sepvateProsecutors sat at an
elevated desk at the same level as that of theejutlg defense sat at floor level.

Defendants sometimes wait several years for thalstto begin. Subsequently, trials
often last several years. Proceedings againstigeofficials often were delayed
because officials did not submit statements proyrgotiattend trials.

In 2009 the European Court of Human Rights (ECHRNfl 95 violations of the
European Convention on Human Rights by the countgiving length of
proceedings.

The law prohibits the use in court of evidence ivigtd by torture; however,
prosecutors in some instances failed to pursuertogtilegations, forcing defendants
to initiate a separate legal case to determinelveinehe exclusion of evidence was
lawful. Human rights organizations reported thatsuch instances, the primary case
frequently was concluded before the secondarywaselecided, leading to unjust
convictions.

Political Prisoners and Detainees

The HRA asserted that several thousand politidgabpers from all parts of the
political spectrum existed, although the governnugras not distinguish them as
such. The government claimed that alleged polificaioners were in fact charged
with being members of, or assisting, terrorist aigations.

According to the Ministry of Justice, from Januéwydune, 7,217 suspects were
detained on terrorism-related charges. During #imesperiod 1,553 terrorism cases
were opened against 3,333 suspects.

International humanitarian organizations were adidwccess to alleged political
prisoners, provided they could obtain permissiomfthe Ministry of Justice. In
practice, organizations rarely received permission.

Regional Human Rights Court Decisions

Article 90 of the constitution states that "in tese of a conflict between
international agreements in the area of fundameigfiads and freedoms...the
provisions of international agreements shall piéV@he country is signatory to the
European Convention on Human Rights. Due to thagipion, the country's courts



are subject to the jurisdiction of the ECHR. Damisi of the ECHR bear the force of
law in the country and take precedence over cassides from the Court of Appeals
or Constitutional Court.

As of November 30, there were 16,100 cases invgltlie country outstanding at the
ECHR. As of November 22, there were 330 ECHR degssinvolving the country.
According to the EU's November progress reportgh humber of alleged violations
continued to be submitted to the ECHR.

On September 14, the ECHR ruled in a high-profigecthat the country was liable
for failing to protect the life and freedom of egpsion of Armenian-Turkish
journalist Hrant Dink in 2007. The ECHR ruled tkia¢ government failed to prevent
the murder of the journalist after threats were enaglainst him and did not carry out
an effective investigation afterwards.

Civil Judicial Procedures and Remedies

There is an independent and impartial judiciargiiil matters. The law provides that
all citizens have the right to file a civil case tmmpensation for physical or
psychological harm suffered, including for allegeamnan rights violations. The
September 12 constitutional amendments allow iddiads to bring a case directly to
the Constitutional Court. The amendments also kskethe creation of an
independent human rights commission and an ombudsrotice. Neither institution
had been established by year's end.

f. Arbitrary Interference with Privacy, Family, Hamor Correspondence

The September 12 constitutional amendments prtitecisecrecy of private life."
The amendments state that persons have the rigientand protection and
correction of their personal information and data.

The law allows for telephone tapping with a coudes. Only the country's
telecommunication agency is authorized to tap tedaps, and only when presented
with a court order directed against alleged draéfitkers, organized crime members,
and terrorists. There were occasional complaintadiyiduals and public figures,
including higher court members and politicianst thair telephones were illegally
tapped without a court order.

Section 2 Respect for Civil Liberties, Including:
a. Freedom of Speech and Press

The law provides for freedom of speech and of tlesg however, the government
continued to limit these freedoms in significanmiers of cases. The EC stated in its
November progress report that the law does noicgerfitly guarantee freedom of
expression and noted as particular concerns therhimber of cases initiated against
journalists, undue political pressure on the mddgal uncertainties, and frequent
Web site bans.

Article 301 of the penal code criminalizes instittshe Turkish nation. The minister
of justice must give permission for a case conograrticle 301 to proceed. A
separate legal provision forbids insulting the dogie founder, Mustafa Kemal
Ataturk. Prosecutors continued to conduct ideolalfanotivated investigations
under both the constitution and the law. Other Jaush as antiterror laws and laws
governing the press and elections, also restrgpegch.



According to the Ministry of Justice, the ministeceived 352 complaints concerning
article 301 during the year and rejected 342 afnthEne minister gave permission
for the remaining 10 cases to proceed.

Individuals in many cases could not criticize thetes or government publicly without
risk of criminal suits or investigation, and thevgmment continued to restrict
expression by persons sympathetic to some religmalgical, and Kurdish

nationalist or cultural viewpoints. Active debatashuman rights and government
policies continued in the public sphere, partidylan problems relating to the role of
the military, Islam, political Islam, Kurds, Aleviand the history of the Turkish-
Armenian conflict at the end of the Ottoman Empitewever, many who wrote or
spoke on such topics, particularly those who ¢zi¢id the military, the Kurdish
problem, or the Armenian problem, risked investmatalbeit fewer than in previous
years. The Turkish Publishers' Association (TPApréad that serious restrictions on
freedom of expression continued despite legal nefaielated to the country's EU
candidacy.

During the year authorities continued to file numer cases against publications
under antiterror laws. The HRF reported that theslaontain an overly broad
definition of offenses that allows ideologicallydapolitically motivated prosecutions.
There were at least 550 cases against the pro#tudsiily newspapedzgur
Gundemunder antiterror laws. There were some convictibns most cases
remained open at year's end.

Elections and Political Parties

In October 2009 the law on the election of parliatagans was amended so that
parliamentary elections are to be held every faary instead of every five.

The 2007 parliamentary elections were held undsatieln laws that the Organization
for Security and Cooperation in Europe (OSCE) foestblished a framework for
democratic elections in line with internationalrgtards. The law requires a party
receive at least 10 percent of the valid votes masbnwide to enter parliament.
Some political parties and human rights groupscazéd the 10 percent threshold as
unduly high. Three parties of the 21 eligible ta arossed the threshold in the 2007
elections. Candidates who ran as independentsatdedo bypass the threshold.

In its observation report following the 2007 eleos, the OSCE noted that despite a
comprehensive legal framework for elections, a nema laws creating the potential
for uncertainty and arbitrary interpretation coasted political campaigning and
freedom of expression in a broader context. The ©&&o noted the positive efforts
made to enhance the participation of citizens afdkah origin in political life.

On April 11, the political parties law and the d¢leo law were amended to allow the
use of languages other than Turkish during anielecampaign. While Turkish is
still the primary language for election campaigstber languages, such as Kurdish,
may be used.

The military's political influence via formal angformal mechanisms declined
during the year. In December the military publishestatement on its Web site
reminding the country that the official languageswairkish as a reaction to
statements by some political leaders that they vasé Kurdish in parliament and
during official business. However, the presidertt ather government officials



immediately attempted to give official context ke tmilitary's statement by stating
that Turkish is the official language of the coyntr

Political parties and candidates could freely dectheir candidacy and run for
election. However, the chief prosecutor of the CofiAppeals could seek to close
political parties for unconstitutional activitieg bringing a case before the
Constitutional Court.

The September 12 constitutional amendments repéadecbnstitutional provision
that allowed removal of a person from parliamefheifor she was involved in acts
that caused a political party to be closed. Howegwdlovember the EC noted in its
progress report that a majority of the former Deratic Society Party and BDP
members of parliament had been taken to courtlaatdhe country "still needs to
align its legislation as regards procedure andmptedor closures of political parties
with European standards" on freedom of association.

During the year police raided dozens of BDP offjgesticularly in the southeast,
and detained more than 1,000 BDP officials and negmtProsecutors also opened
numerous investigations and trials against BDP negsbmostly for alleged
membership or support of the KCK. Jandarma ana@ekgularly harassed BDP
members through verbal threats, arbitrary detestanmallies, and detention at
checkpoints. Security forces also regularly hamhsdtagers they believed were
sympathetic to the BDP. Although security forcdeased some detainees within a
short period, many faced trials, usually for sugipgran illegal organization or
inciting separatism.

There were 48 women in the 550-seat parliamentwademale ministers in the 27-
member cabinet. More than 100 members of parliamediat least three ministers
were of Kurdish origin.

Section 5 Governmental Attitude Regarding Inteoral and Nongovernmental
Investigation of Alleged Violations of Human Rights

A number of domestic and international human rigieips operated in many
regions but faced government obstruction and otistei laws regarding their
operations, particularly in the southeast. Govemtrofficials were generally
uncooperative and unresponsive to their viewspatih cooperation increased during
the year. Human rights organizations and monitsiwell as lawyers and doctors
involved in documenting human rights violations thamed to face detention,
prosecution, intimidation, harassment, and closuders for their activities. Human
rights organizations reported that official humaghts mechanisms did not function
consistently and failed to address grave violatiGnging the year Al reported that
some human rights defenders were prosecuted foitonoig and reporting human
rights violations.

The HRA had 28 branches nationwide and claimedralmeeship of approximately
11,000. The independent HRF, established by the HiRArated torture
rehabilitation centers in Ankara, 1zmir, IstandDlyarbakir, and Adana, as well as a
"mobile office” in the southeastern region. It ad®oved as a clearinghouse for
human rights information. Other domestic NGOs idelti the Helsinki Citizens
Assembly, the Human Rights Research Associati@nT thrkish Medical
Association, the Civil Society Development Cengéerd human rights centers at a
number of universities, among others.



The first session of the trial against Muharremeyripresident of the HRA in
Diyarbakir and vice president of the national HR&gan on October 20 along with
the other suspects in the KCK trial in DiyarbaKine HRA and many international
human rights organizations continued to claim Eréey was arrested for his work at
the HRA and as a human rights lawyer. The triatiooed at year's end.

During the year the 2008 trial in an Adana coueiast HRA Adana secretary
general Ethem Acikalin continued; he faced two gaéamprison for making
propaganda of an illegal organization. Acikalin wasrged after chanting slogans
during a 2007 press meeting commemorating the dé&8 inmates during a
military operation in 2000. On October 9, in anotba&se, Acikalin was sentenced to
three years in prison for statements he made rigmpetlildren who had been tried
under antiterror laws. Numerous other court casee wutstanding against Acikalin
at year's end. Media reports indicated that Aaikedok refuge in Switzerland in
March and remained out of the country at year's end

On June 12, a court convicted four members of HRABakkale branch, including
its chairman, to 18 months' imprisonment each fganizing an unauthorized
"World Peace Day" gathering in 2007. An appeal ieethpending at year's end.

The government generally cooperated with intermadiorganizations such as the
CPT, UNHCR, and the International OrganizationNbgration; however, some
international human rights workers reported thatgbvernment purposefully
harassed them or raised artificial bureaucratitamiess to prevent their work during
the year.

The HRP was authorized to monitor the implementatiolegislation relating to
human rights and to coordinate the work of varigogernment agencies in the field
of human rights. Despite lacking a budget and cietffit resources, the HRP carried
out a number of projects with the EC and Counclofope.

During the year the HRP promoted human rights loyvig short films on topics
such as freedom of expression, discriminationdebil's rights, and torture. The HRP
maintained a no-cost emergency hotline for persmnsport information on human
rights violations for transmission to the approtaigovernment body. The HRP
reported increased awareness of its activitiesxguhie year.

There were provincial human rights councils untiertiRP in all 81 provinces and
their constituent subprovinces. These bodies sasedforum for human rights
consultations among NGOs, professional organizatiand the government. They
had the authority to investigate complaints andkfer them to the prosecutor's
office. However, many councils failed to hold reguineetings or effectively fulfill
their mandates. The HRA generally refused to pagte on the councils,
maintaining that they lacked authority and inde e,

The September 12 constitutional amendments cadiethé establishment of an
ombudsman's office and an independent human ragimsnission. At year's end,
parliament had taken no legal steps to establtblerinstitution.

The parliamentary HRIC received 3,200 petitions puolished 15 reports from
October 2009 to October 2010. These covered vadomgplaints, such as sexual
harassment in universities, the situation in stateerphanages, and conditions in
military and civilian prisons. For the first timéhe HRIC was allowed to visit and
evaluate military prisons during the year. The Bed in its November report that
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the HRIC focused on policymaking and the legiskfivocess during the year as
well.

Information concerning the applicant’s father, [MB]

[Informatison deleted: s.431(23][Information deleted: s.431(2j][Information deleted:
s.431(2)]

The 1983 Turkish Constitution included a bar onigiad action against those involved in the
1980 coup. However, this bar was overturned byeeftum in 2010.In June 2011Hurriyet
Daily Newsreported that the prosecution of the instigatorthef1980 coup, including coup
leader Kenan Evren has begun in Turk&ome commentators, including Human Rights
Watch have noted that Turkey’s interest in purstiaman rights violations associated with
the 1980 coup may be related to Turkey’s bid to jbie European Unich.

The UK Home Office lists the Turkish Revolution@@gmmunist Party (TDKPT Urkiye
Devrimci Komunist Partigias an illegal party founded in 1980 and statasttie legal wing
of the party is the EMEP (the Labourers Pafty).

A Google search of the website of the EMEP didlocate any references to [Mr B]
(http://www.emep.org+ Accessed 10 June 2011). The Immigration anddeefiBoard of
Canada 1998 repoffurkey: Emek Partisi (Labour Party), known alsothg acronym
EMEP, and treatment of its members by the goverharahthe security forceprovides the
following information:

Information on th&emek Partisi{Labour Party), known also by the acronym
EMEP, further to that provided iolitical Handbook of the World 1993
scarce. Althougtolitical Handbookdescribes the Labour Party as the
successor of the “pro-Albanian neo-stalinist” TerkRevolutionary
Communist Party led by lhsan Caralan, two repotésien this Response
describe the Labour Party as being led by DogwuBekiwho, according to
Political Handbookis the Leader of the Worker's Party.

According to a 4 March 1998 TRT TV report, Laboarty leader Dogu
Perincek was charged under the law on terroristeagiaratist propaganda”
and was sentenced to one year in prison and a 1B0AT urkish lira fine.

A 27 July 1997 Associated Press report statedftdtabour Party was a
small leftist organization led by Dogu Perincek anti3 July 1998 report from

! Information deleted: s.431(2)]

2 [Information deleted: s.431(2)]

3 [Information deleted: s.431(2)]

* ‘Prosecutor assigned to probe for Turkey’s 198@pt@011,Hurriyet Daily News7 April,
http://www.hurriyetdailynews.com/n.php?n=prosectassigned-to-the-probe-for-turkey8217s-1980-coup-
2011-04-07- Accessed 10 June 2011

® ‘Evren questioning sign of democractic shift iatst Turkish PM says’ 201Hurriyet Daily News 7 June,
http://www.hurriyetdailynews.com/n.php?n=evren-gagion-sign-of-transformation-of-state-pm-201 1 @6-
- Accessed 10 June 2011

® ‘Concrete Progress Should Be Measure of Eligibitays Rights Group’ 1998{uman Rights Watct®
December
http://www.hrw.org/en/news/1999/12/09/eu-membergiripcess-could-bring-human-rights-reform-turkey
Accessed 10 June 2011

" United Kingdom: Home OfficeCountry of Origin Information Report - Turkey August 2010, available at:
http://www.unhcr.org/refworld/docid/4c6135932.htrAccessed 10 June 2011
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Zaman(Internet version) established the number of EMBRypmembers at
3,268.

A 6 February MED TV report states that activistEMEP and two other
parties demonstrated in early February 1998 intfobthe United States
Embassy in Ankara to protest U.S. “imperialismthe Middle-East

National service obligations

Compulsory military service applies to all Turkistales between the ages of 19 and 40.
However, men who have not completed military serlig the age of 40 may still be called
up after the age of 40. According to War Resisteternational, students in Turkey may
postponsg compulsory military service until the afj@9, or the age of 35 for postgraduate
students.

Turkish citizens living abroad may apply for a gmmstement from military service for up to
three years at a time until the age of 38.

The Refugee Board of Canada reported in May 2040Tthrkish citizens who have been
living overseas as a student, or on a legal worknpiefor more than three years are eligible
to shorten their military service term to three Wgeaather than the standard fifteen months:

Turkish citizens who have been living abroad foniaimum of three years and have a legal
work permit in the country where they live, have tiption of paying 5,112 Euros to shorten
their compulsory military service to a term of thrseeks?

However, citizens living abroad who have not cortgaamilitary service and who fail to
apply for a postponement would be sent to a myliteaining centre upon their return to
Turkey and may face charges of draft evasion. Euntbre, they would be unable to renew
their passports whilst overseas and would onlydrenjited to travel back to Turkey.

A 2003 Economic Research Forum paper indicateghiadbility to postpone and reduce
compulsory military service is a major factor inrKigh males pursuing study and
employment opportunities overseas.

8 Turkey: Emek Partisi (Labour Party), known alsothg acronym EMEP, and treatment of its memberfiéy t
government and the security forcésJuly 1998, TUR29722.E, at:
http://www.unhcr.org/refworld/docid/3ae6acd054.htrAlccessed 9 June 2011

° War Resisters International 2008, ‘Country Repofurkey’, 23 October

19 Turkey: Emek Partisi (Labour Party), known alsotbg acronym EMEP, and treatment of its membersi®y t
government and the security force398, Immigration and Refugee Board of Canadajyl, JWR29722.E, at:
http://www.unhcr.org/refworld/docid/3ae6acd054.htrAlccessed 10 June 2011

" Immigration and Refugee Board of Canada 2010R103457.E — Compulsory military service for Tsrki
citizens living abroad26 May, European Country of Origin InformationtiWerk website
http://www.ecoi.net/local_link/141308/241855 en.htfrAccessed 13 December 2010 ; ‘Dutch Turkish
nationals and Turkish compulsory military servi2808, Nederlands Immigratie en Naturalisatiedieredtsite,

9 Julyhttp://www.ind.nl/en/inbedrijf/actueel/Nederland3eirken_en_Turkse_dienstplicht.aspAccessed 13
December 2010 ; ‘Conscription in Turkey’ (undated)ddle East Explorer website
http://www.middleeastexplorer.com/Turkey/Conscoptin-Turkey— Accessed 13 December 2010 ; UK Home
Office 2008,0Operational Guidance Note — Turked/October, p.12

2 Tansel, A. and Demet Gungor, N. 2003, “Brain Dtdiom Turkey: Survey Evidence of Student Non-ratu
Working Paper 0307, Economic Research Forum wehsit8http://www.erf.org.eg/CMS/getFile.php?id=165
— Accessed 13 December 2010
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FINDINGS AND REASONS

The applicant entered Australia on what appeamate been a valid Turkish passport. As
mentioned above, the passport has now expiredTiibanal finds that the applicant is a
citizen of Turkey and has assessed his claims sigduat country as his country of
nationality.

The applicant claims to fear persecution in Turkegause of his perceived political opinion.
However, for the reasons which follow, the Tribuisahot satisfied that the applicant is a
person to whom Australia has protection obligationder the Act and the Convention.

The Tribunal accepts that, as Beaumont J obsen@dndhawa v Minister for Immigration,
Local Government and Ethnic Affai{$994) 52 FCR 437 at 451, “in the proof of
refugeehood, a liberal attitude on the part ofdbeision maker is called for”. However, this
should not lead to “an uncritical acceptance of ang all allegations made by suppliants” As
the Full Court of the Federal Court observe@€hrand v Minister for Immigration and Ethnic
Affairs (unreported, 7 November 1997):

Where there is conflicting evidence from differentirces, questions of credit of
witnesses may have to be resolved. The RRT isegitied to attribute greater
weight to one piece of evidence as against anadimerfo act on its opinion that one
version of the facts is more probable than another.

As the Full Court noted in that case, this statdméprinciple is subject to the qualification
expressed by the High Courthfinister for Immigration and Ethnic Affairs v G{b997)
191 CLR 559 at 576 when it said:

...In determining whether there is a real chancedhatvent will occur, or will occur
for a particular reason, the degree of probahiligt similar events have or have not
occurred for particular reasons in the past isveglein determining the chance that
the event or the reason will occur in the future.

If, however, the Tribunal has “no real doubt” thfa claimed events did not occur, it will not
be necessary for it to consider the possibility ttsafindings might be wrongvlinister for
Immigration and Multicultural Affairs v Rajalingafd999) 93 FCR 220 at 241. Furthermore,
as the Full Court of the Federal Court saitKopalapillai v Minister for Immigration and
Multicultural Affairs (1998) 86 FCR 547 at 558-9, there is no rule thdg@sion maker
concerned to evaluate the testimony of a personaldims to be a refugee in Australia may
not reject an applicant’s testimony on credibiitpunds unless there are no possible
explanations for any delay in the making of clamn$or any evidentiary inconsistencies. Nor
is there a rule that a decision-maker must holdasitive state of disbelief” before making an
adverse credibility assessment in a refugee case.

Applicant’s political opinion

The applicant claims to be a member of the EMERINGy of origin information indicates
that the EMEP is a legal but very small politicaly. Although invited to do so, the
applicant provided the Tribunal with no evidencéisf membership of the party. He
provided no evidence of persecution specificallttmmbasis of his membership of EMEP.
Rather, his case for refugee status was put obahis that he has been persecuted in the past
because of his association with his father, apénmson who defended [Mr A], and because of
the applicant’s record as a political agitator whenwas at [University 1]. For the reasons
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that follow, the Tribunal finds that the applicalaes not have a well-founded fear of
persecution on this basis.

If the applicant had a well-founded fear of persecuwhen he first left Turkey, he would

not have delayed for some five and a half yearsreehaking a protection visa claim in
Australia. When at the hearing this matter wastpinim, the applicant said that he had been
hoping that the criminal case against him arisnognfhis speech at [University 1] [in] 2003
would result in a just decision but this hope hadrbdashed by the decision of the Criminal
Court at Ankara [in] 2010. The Tribunal does najaml this as a satisfactory answer to the
applicant’s delay in making his claim because thasion at first instance had been adverse.
If, as the applicant’s response suggested, this was the key factor going to his claimed
fear of persecution, he would not have delayedyapgifor protection in the hope that, on
appeal, the result at first instance would be avadd.

The applicant’s further claim that what promptesl t@fugee claim were the constitutional
changes in September 2010 which he asserted hadf¢loe of restricting his access to the
ECHR does not make sense. It defies common seasththapplicant, having been
convicted at first instance, would have refraineahf making a protection visa claim arising
from proceedings brought against him because gbadlssibility of ultimately overturning
any conviction in the ECHR, the more so when thentry information indicates that the
ECHR already has a queue before it of some 16,a8€scinvolving Turkey.

The applicant said that, when he left Turkey fa $slecond time in November 2005, he had
problems with the police at Customs and was onlyg &bleave after paying a bribe. These
circumstances too indicate the absence of a waltded fear of persecution. Even after this
event, the applicant did not make his protecti@awlaim in Australia until [a date in]
September 2010.

A further issue concerning the proceedings broaghinst the applicant is that they seem to
relate to the ordinary application of Turkey’s cim@ laws. The applicant has asserted that
the proceedings had been brought against him beadymolitical discrimination due to his
family’s politics but no evidence is offered to paypt this assertion and the record of the
court’s decision contains no indication that théedee raised any suggestion of this kind;
rather the defence seems to rest on the clainthbakecorded speech in question of the
applicant is a montage of different speeches mgdenb.

The Tribunal considers that a well-founded feap@&fsecution also does not arise out of the
circumstances of the applicant’s expulsion fromifdrsity 1]. Whatever the basis for the
expulsion, it did not involve serious harm to tipplicant and systematic and discriminatory
conduct, as required under s.91R of the Act. Itefege did not constitute persecution. Nor is
there any evidence that similar action by the uisitye would be taken against the applicant
in the reasonably foreseeable future.

Furthermore, no well-founded fear of persecutiasearout of the incidents which led to suits
being brought by the applicant. On the applicasiitsy, the first suit related to injuries he
received [in] May 2002. There is no evidence betbeeTribunal to suggest who the
perpetrators of the injuries were. No Conventioxusas suggested. The second related to an
alleged assault by the police [in] May 2004. Agaio,evidence of a Convention nexus has
been put before the Tribunal. Furthermore, theieapl is pursuing a remedy in relation to
this matter in the courts of Turkey and it remainsesolved. No failure of State protection is
suggested.
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The Tribunal considers that the court proceedinigehvthe applicant mentioned before the
Tribunal were mentioned merely in an attempt testavlhis claims for a protection visa.
While the Tribunal is prepared to accept that ghigliaant was involved in the proceedings as
he asserted, he did not refer to them in his aaigitaims or in his interview with the
delegate. When the Tribunal suggested to him ah¢laging that he had mentioned them
before the Tribunal only to seek to bolster hisnatg he responded that disclosing them
would have had an adverse effect on his fatherseraand caused problems for his father’s
reopening of [Mr A’s] case. This connection witls lféther’s activities is not logical and the
Tribunal does not accept it. If as the applicaseds there were security orders preventing
his talking about the case prior to the decisiothefCriminal Court at Ankara [in] 2010, he
certainly had the opportunity to mention the casth In his original claims made [in]
September 2010 and in his interview with the dekefa] January 2011.

Another reason why the Tribunal considers thatghy@icant does not have a well-founded
fear of persecution for reasons of his politicahogn relates to the position of the applicant’s
father. The applicant has put before the Tribunadence which suggests that his father is
able to freely move from Turkey to speak at intdoral gatherings where the Turkish
Government has been criticised on human rightsrgieulf his father is not persecuted for
his political opinion, the Tribunal considers thiagre is not a real chance of the applicant
being so persecuted.

The Tribunal has considered in this connectioraii@icant’s claim that the authorities in
Turkey are now more likely to target members offatier’s family rather than the
applicant’s father himself. Again, however, thes@othing to back up this assertion. The
applicant’s father has supplied a statement datg¢d/ay 2011 relating to the case in which
his son, as his client, was prosecuted. If theiegpl’s father could provide such a statement,
there is no reason why he could not have providetdteament about persecution of members
of the family unit for the Convention reason of ugd political opinion, if in fact such
persecution has occurred.

Compulsory military service

Part of the applicant’s claim that he will face gesaution should he return to Turkey relates to
the fact that he is now regarded as a militaryisergvader because he no longer is covered
by an authorised postponement of his military servihe Tribunal notes that the applicant’s
allegation that he has been unable to renew higppaisin Australia because of his
outstanding military service obligations is conmngtwith the country of origin information
referred to above that persons regarded as draflees are unable to renew their passports
while overseas and will only be given a travel doeuat enabling them to return to Turkey.

It is well established that enforcement of a gelheegpplicable law does not ordinarily
constitute persecution for the purposes of the @ntion’ for the reason that enforcement
of such a law does not ordinarily constitute disigniation** As Brennan CJ stated in
Applicant A

... the feared persecution must be discriminatonyjlt].must be “for reasons of” one
of [the prescribed] categories. This qualificatiarexcludes persecution which is no
more than punishment of a non-discriminatory kimddontravention of a criminal

13 Applicant A & Anor v MIEA & Ano(1997) 190 CLR 225 per McHugh J at 258 referrinyamg v Carroll
(1994) 852 F Supp 460 at 467.
14 Chen Shi Ha V MIMA2000) 201 CLR 293, at [20]
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law of general application. Such laws are not disicratory and punishment that is
non-discriminatory cannot stamp the contraveneh tie mark of “refugee’

Whether Turkish conscription laws are properly éoccharacterised as laws of general
application turns on identifying those membershef population to whom it applié§Laws

or policies that target or apply only to, or thapiact adversely upon, only a particular section
of the population are not properly described aslamnpolicies of general application. In

Chen Shi Hai v Minister for Immigration and Multltwral Affairs(2000) 201 CLR 293
Gleeson CJ, Gaudron, Gummow and Hayne JJ sai@3at 3

Whether the different treatment of different indiwals or groups is appropriate and
adapted to achieving some legitimate governmergobgpendson the different
treatment involved anditimately, whether it offends the standards off siecieties
which seek to meet the calls of common huma&ntinarily, denial of access to food,
shelter, medical treatment and, in the case ofldil, denial of an opportunity to
obtain an education involve such a significant deepa from the standards of the
civilised world as to constitute persecution. Ahdttis so even if the different
treatment involved is undertaken for the purposacbieving some legitimate
national objective.

The country information discloses that the obligatio perform military service rests upon
all Turkish citizen males aged between 19 and A@ {(a some cases those over the age of
40). Although the obligation may be deferred fiudy and the length of service may be able
to be reduced in certain circumstances, Turkey doesecognise any exemptions to the
requirement.

In the present case, notwithstanding that thertreat under scrutiny is meted out only to
males in a particular age range, the Tribunal fitlds the Turkish laws relating to
compulsory military service are legitimately adapte achieving the government objective
of protecting the state and are not such that wofi&hd the “standard of civil societies
which seek to meet the calls of common humani#ys. a result, the Tribunal finds that these
laws ought properly to be characterised as lavggengral applicability.

Under Australian law, enforcement of laws providfogcompulsory military service, and
for punishment for desertion or avoidance of swafise, will not ordinarily provide a basis
for a claim of persecution within the meaning af Refugees ConventioH. This is

primarily because such enforcement lacks the napgesslective quality® In the present
case, there is no evidence to suggest that thenldwrkey relating to compulsory military
service is selectively applied to persons on treesbaf a Convention ground.

The Tribunal finds that enforcement of Turkish tally service laws against the applicant
does not constitute persecution.

15 Applicant A & Anor v MIEA & Ano(1997) 190 CLR 225, at 233
16 SeeWeheliye v MIMA2001] FCA 1222 (Goldberg J, 31 August 2001) 58] [

7 See egvijoljevic v MIMA [1999] FCA 834 (Branson J, 25 June 1999) at [&Fkrring toMurillo-Nunez v
MIEA (1995) 63 FCR 150fFimic v MIMA[1998] FCA 1750 (Einfeld J, 23 December 1998); disthaway,
The Law of a Refugee Statug®mb.2].

18 For exampleMpelo v MIMA[2000] FCA 608 (Lindgren J, 8 May 2000) at [3B]IMA v Shaibd2000] FCA
600 (Lindgren J, 10 May 2000) at [28];peski v MIMA[2000] FCA (Mansfield J, 6 June 2000) at [27] and
Aksahin v MIMA2000] FCA 1570 (French J, 3 November 2000).



84. On the Tribunal’'s assessment of all the applicasiéisns, both individually and collectively,
the Tribunal concludes that he is not a personhtorwAustralia owes protection obligations.

CONCLUSIONS

85. The Tribunal is not satisfied that the applicard {gerson to whom Australia has protection
obligations under the Refugees Convention. Theeefwe applicant does not satisfy the
criterion set out irs.36(2)(a) for a protection visa.

DECISION

86. The Tribunal affirms the decision not to grant &pplicant a Protection (Class XA) visa.



