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Summary

The present report contains the findings and recommendations of the Special
Rapporteur on torture and other cruel, inhuman, and degrading treatment or punishment,
from his visits to the Republic of Tajikistan from 10 to 12 February 2014 and to Tunisia
from 4 to 6 June 2014. The purpose of these visits was to evaluate progress made by the
Government with respect to the implementation of recommendations from the Special
Rapporteur’s report (A/HRC/22/53/Add.1) following his May 2012 visit to Tajikistan, and
from his report (A/HRC/19/61/Add.1) following his May 2011 visit to Tunisia. The Special
Rapporteur expresses his appreciation to the Governments of the Republic of Tajikistan and
Tunisia for the invitations to conduct follow-up, and highlights that this constitutes a good
practice and an example for other States to follow in their cooperation with the United
Nations Special Procedures of the Human Rights Council.

In Tajikistan, the Special Rapporteur welcomes the fact that the Government has
made considerable efforts to improve the situation of torture and ill treatment and to
implement his recommendations in a systematic and comprehensive way, but notes that
substantial changes still need to take place to ensure that many of the legal measures and
policies adopted work effectively to prevent and eliminate torture and other ill-treatment.
While welcoming the adoption of new legislation bringing the definition of torture in line
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with international standards and decrees guaranteeing the availability of safeguards to
prevent torture from the moment of arrest, he urges the State to ensure that concrete
practical changes result from legislative and policy improvements.

Serious concern is expressed about allegations of reprisals against detainees who
have spoken or complained of mistreatment in detention, and about the fact that torture and
ill-treatment continue to take place under similar circumstances to those observed in 2012,
particularly during the first hours of detention and interrogation in police custody and in
some pre-trial detention facilities. In this context, the Special Rapporteur recommends that
Tajikistan ratify the Optional Protocol to the Convention against Torture (OPCAT) as a
matter of priority and ensure the implementation of an effective National Preventive
Mechanism (NPM), alongside independent monitoring by civil society

In Tunisia, the Special Rapporteur was encouraged to find that the spirit of reform
and human rights brought by the 2011 Revolution continues in Tunisia today, and
expressed his appreciation for the fact that his former report and recommendations were
well-received by the authorities. While congratulating the State for positive institutional
and legal reforms it has undertaken since his last visit, he urges the Government to continue
seizing the momentum generated by the State’s transition to democracy to achieve
accountability to end the cycle of impunity for gross violations of human rights, and ensure
access to justice, including redress to all victims of torture and their families. The State’s
commitment to eradicating torture must be accompanied by practical measures, including
the adoption of appropriate safeguards designed to prevent torture and ill-treatment, such as
shortening the legal period of garde a vue and guaranteeing access to a lawyer from the
moment of deprivation of liberty, in both law and practice.

The Special Rapporteur expresses concern about the fact that torture and ill-
treatment continue to take place in Tunisia today, particularly in the context of counter-
terrorism and as a means of conducting investigations and extracting confessions, and
about some notable shortcomings in the national definition of torture, which is not in line
with that of the Convention against Torture. He hopes that the Government will do more to
ensure prompt, independent, and impartial investigations into all allegations of torture and
ill-treatment, prosecutions and conventions in accordance with the severity of the crime,
and the provision of reparations, including as full rehabilitation as possible. The Special
Rapporteur welcomes Tunisia’s ratification of the OPCAT and its establishment of an NPM
and urges the Government to ensure that this body is adequate staffed and resourced.




A/HRC/28/68/Add.2

[English, French and Russian only]

Annex
Contents
I, Republic Of TaJiKiStan ......cccciiieieiceee e
Al INTOAUCTION L.eiiiiciecie et et
B. Legal and Institutional Framework to Combat and Prevent Torture
aNd H-TrEAIMENT ..o e
C. Assessment Of the SItUALTION.........cccveeriii i
D. Conditions in Places of Detention..........ccovvviireiierienene e
E. Conclusions and Recommendations ............ccooveviierieneneneneseeeeeee e
O V(0] T RS
) AN [ 10T [1Tod £ T KSR
B. Legal and Institutional Framework to Combat and Prevent Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment....................
C. Assessment of the SItUALIONS .........ccoeiiiiiiiir e
D. Conclusions and RecOmmEeNndations .............coovrerieiieneneneniseeee e
Appendix
Russian translation of TajiKistan report.........c.cooooieiiininee s
French translation of TUNISIa FEPOIt ..ot

Paragraphs
1-55
1-5

6-26
27-43
44-53
54-55

56-113
56-60

61-80
81-111
112-113

Page
4
4

10
14
17
60
18

18
24
32

34
52



A/HRC/28/68/Add.2

Republic of Tajikistan

Introduction

1. The Special Rapporteur on torture and other cruel, inhuman, and degrading
treatment or punishment, Juan E. Méndez, conducted a follow-up visit to the Republic of
Tajikistan from 10 to 12 February 2014, at the invitation of the Government, with the
support of the Anti-Torture Initiative of the American University Washington College of
Law Center for Human Rights & Humanitarian Law.

2. The purpose of the visit was to evaluate the progress made by the Government with
respect to the implementation of recommendations from the Special Rapporteur’s report
(A/HRC/22/53/Add.1) following his 10 to 18 May 2012 visit to Tajikistan. The Special
Rapporteur is grateful to the Government of Tajikistan for this invitation to conduct follow-
up and emphasizes that it constitutes a good practice and example for other States to follow.

3. During the three-day follow-up visit, the Special Rapporteur met with high-level
officials from different Government agencies, including the Minister for Foreign Affairs,
the Minister of Interior Affairs, the Prosecutor General, the Minister of Justice, the Head of
the Department of Execution of Criminal Sentences at the Ministry of Justice, the Chair of
the Supreme Court, representatives of the Constitutional Court, the Chair of Parliament and
the Chair of Parliamentarian Committee on Legislation and Human Rights, the Head of the
Department for Human Rights Guarantees of the Presidential Administration, the
Ombudsman, the Head of the State Committee for National Security, the Minister of
Health, the Head of the Republican Centre for Forensic-Medical Expertise under the
Ministry of Health, and the Minister of Defense. The Special Rapporteur also met with
representatives of United Nations agencies, other international organizations and of civil
society organizations, as well as with victims of torture and their relatives. Additionally, the
Special Rapporteur visited places of deprivation of liberty in Dushanbe.

4, The Special Rapporteur would like to thank the Government for its openness and
availability to meet and to participate with high-level representatives in the productive
roundtable discussion with civil society held on 12 February 2014. The Special Rapporteur
also expresses his gratitude to the Government for allowing him unimpeded access to
places of detention, in accordance with the terms of reference for fact-finding missions by
special rapporteurs. The Special Rapporteur thanks civil society representatives for their
participation in this event and for their extensive assistance in monitoring and assessing the
implementation of his recommendations.

5. The Special Rapporteur shared his preliminary findings with the Government at the
close of his mission. On 7 March 2014 he sent an advanced preliminary version of the
present report to the Government.

Legal and Institutional Framework to Combat and Prevent Torture
and Ill-Treatment

6. The Special Rapporteur is satisfied with the serious and systematic approach that the
Government has taken towards his recommendations. He congratulates the Government for
the development of a National Action Plan to implement the recommendations related to
the prohibition of torture and ill-treatment issued by the Special Rapporteur and by the
United Nation Committee Against Torture after its review of Tajikistan. The Special
Rapporteur found the National Action Plan satisfactory in that it attempts to identify
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practical steps to implement recommendations and involves different branches of the
Government in its execution. He regrets, however, that civil society was not consulted in
the development or implementation of the Action Plan, and encourages the Government to
ensure greater consultations with civil society in the development and implementation of
future measures designed to combat and prevent torture and ill-treatment. Cooperation with
civil society should be institutionalized through inclusion of representatives of independent
organizations as full-fledged members of the Commission on the Implementation of
International Obligations in the Field of Human Rights, which should play an active role in
coordinating and monitoring the progress of implementation of recommendations made by
United Nations human rights mechanisms. The Special Rapporteur notes that in some areas,
the Action Plan lacks specificity and measurable standards, making a proper assessment of
its implementation difficult.

7. The Special Rapporteur praises the Government for its stated commitment to
implementing the Action Plan and for taking action on some of his recommendations, for
instance by placing cameras in some temporary detention centers. He recognizes the
Government’s efforts to instruct law enforcement officials, including police officers, on the
absolute prohibition of torture and ill-treatment in international and domestic law, through
statements by high officials, seminars, and conferences held in 2012 and 2013. The Special
Rapporteur was pleased to hear that 60 seminars have been conducted in the last two years
on prohibition of torture, that the Police Academy has introduced a course on human rights
while combatting terrorism, and that professional capacity building initiatives for police
officers, including training sessions and seminars with civil society, have been undertaken.
He welcomes the Government’s new strategy for police reform for 2013 to 2020, which has
the objectives of encouraging transparency, building relationship with the public,
preventing repeated violations, and improving personnel welfare and working conditions,
and hopes that such institutional reforms will be effectively implemented in collaboration
with civil society.

8. The Special Rapporteur calls on the Government to continue pursuing the vigorous
and accelerated implementation of the Action Plan and its recommendations, and is
encouraged by the authorities’ stated intention to update the Action Plan. He urges the
Government to incorporate concrete measures and to designate timelines, authorities
responsible for oversight, as well as measurable standards for implementation and
accountability. In line with overall OHCHR policy, the Government may consider
incorporating the recommendations of the Special Rapporteur into one comprehensive
national human rights action plan that could ensure holistic implementation of the
recommendations of all United Nations human rights mechanisms, including those of the
future Universal Periodic Review scheduled for early 2016.

The prohibition of torture in national legislation

9. The Special Rapporteur remains concerned that although the Criminal Code was
amended in 2012 to incorporate a definition of torture in line with Article 1 of the
Convention against Torture (the “Convention”) in Article 143.1, the punishments imposed
for the crime of torture are not commensurate with the gravity of this crime. Although
Article 143.1 includes several aggravated instances of torture that can be punished by up to
fifteen years of imprisonment, in practice punishments of no more than 2 to 5 years of
imprisonment are imposed, and even these are frequently reduced and suspended. In order
to ensure that the criminalization of torture will dissuade its occurrence, the Special
Rapporteur urges the Government to establish a punishment in accordance with the severity
of the crime. The Special Rapporteur was also informed that amnesties continue to apply to
the crime of torture. He reminds the Government that torture is absolutely prohibited under
international law and that States have a fundamental obligation under the Convention to
investigate, prosecute, and punish all acts of torture. Although sentence commutation, as
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long as the reduced sentence still reflects the severity of the crime, may be admissible under
international law, amnesties and pardons for acts of torture create opportunities for
impunity in violation of Tajikistan’s international legal obligations. The Special Rapporteur
recommends that the Government amend its legislation to reflect the unavailability of
amnesties for the crime of torture.

2. Safeguards and prevention

10.  The Special Rapporteur welcomes the incorporation, through a June 2012 Supreme
Court Decree interpreting article 143.1 of the Criminal Code, of a clear interpretation of the
application of safeguards against torture and ill-treatment from the time of apprehension of
suspects, as well as of the concept of inadmissibility of evidence obtained through illegal
methods. Although the Special Rapporteur was able to acknowledge the adoption of this
Decree in his previous report, he is now able to appreciate that it has been well received by
civil society, and expanded through specific manuals aimed at training public officials in its
implementation.

11.  Nevertheless, as was the case in 2012, the Special Rapporteur remains concerned by
serious shortcomings in the implementation of effective procedural safeguards during the
first hours of arrest and detention, despite their availability in the Code of Criminal
Procedure (CCP) and relevant regulations or decrees. The practical denial of fundamental
guarantees including the prompt registration of detention upon arrival at a police station®
the right to a lawyer from the moment of deprivation of liberty, the right to independent
medical examinations in custody, and the right to be brought before a judge within 72 hours
of detention, make persons deprived of their liberty extremely vulnerable to torture and ill-
treatment.

12.  The Special Rapporteur welcomes reports that a Government Working Group is
considering proposing changes in legislation to reduce the current maximum 12-hour period
required for notifying detainees’ family of a person's detention and granting them access to
a lawyer, and that of 72 hours for bringing detainees before a judge. However, the Special
Rapporteur reminds the Government that any improvement in legislation must be
accompanied by meaningful practical implementation of guarantees. The Government must
additionally ensure that the failure to comply with and implement existing legal provisions
is considered a severe fault and accompanied by appropriate sanctions, and not mere
disciplinary measures.

Registration of arrest, family notification and the duration of pre-charge detention

13.  According to Article 94 of the Criminal Code, an arrest occurs when an individual is
brought to an investigative body and subjected to temporary detention in a special facility
defined by the Code. However, the moment of actual arrest is defined only in a Decision of
the Plenum of the Supreme Court, which does not have the force of a binding legal
obligation. The Special Rapporteur reminds the Government that deprivation of liberty
must be understood to begin at the moment of a suspect’s apprehension, regardless of
location, and that detainees must be entitled to procedural safeguards from the moment of
actual arrest, even before their registration, in both legislation and in practice

14.  The Special Rapporteur was pleased to learn that a Government instruction issued
after his May 2012 visit clarifies the State’s obligation to register detainees promptly at the

1 Code of Criminal Procedure, art. 94.1.
2 Code of Criminal Procedure, arts. 22.1 and 49.2
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time of detention and to record this information in one register.> However, he is concerned
by reports that this obligation is still not universally guaranteed in practice, despite the fact
that the falsification of dates and times of apprehension is now a criminal offense under
Articles 323, 358 and 359 of the Criminal Code, and despite reports that there has been a
reduction in cases of detainees not being properly registered. Proper registration should
include details regarding the names of all the officers involved in the detention, the
circumstances of the arrest, and the physical condition of the detainee.

15.  The Special Rapporteur regrets that he was unable to determine whether law
enforcement officers in practice notify detainees’ counsel or family members of their
transfer between facilities, including for purposes of interrogation, or whether the 12 hour
time frame within which family members must be informed of an arrest under Article 100
of the CCP is respected in practice.

16.  The Special Rapporteur urges the Government to reduce the period of lawful pre-
charge detention to 48 hours in line with acceptable international standards. He expresses
particular concern about authorities’ reported failure to adhere to the legal 72-hour limit for
releasing suspects or bringing them before a judge and transferring them to pre-trial
detention facilities. There have been reports that judges are able to extend the initial 72
hour period by an additional 72 hours, during which detainees may remain in police
custody, and that in exceptional cases suspects are detained for even longer periods of time.

Access to Lawyers

17.  The Special Rapporteur remains highly concerned about the lack of adequate access
to independent legal counsel in Tajikistan. Despite the fact that legislation provides for
immediate access to legal counsel, in practice lawyers face numerous obstacles when trying
to meet with their clients, particularly in the immediate aftermath of arrest and during pre-
charge and pre-trial detention. Some lawyers have reported only seeing their clients at
remand hearings, while others have been obliged to present specific permits that are not
required by law or to request permission from investigators, judges, or prosecutors, before
being allowed to meet with clients. Instances have also been reported in which lawyers
were not permitted to meet with their clients in private. Particular concern is expressed
about reports that access to lawyers varies regionally and frequently depends on whether
investigators choose to permit access to counsel, as well as about reports that some lawyers
have been subjected to threats or reprisals for their work.

18.  The situation appears to be even more complex once an individual is convicted as
legislation mandates that convicted detainees must request access to their lawyers in
writing. The Special Rapporteur was informed of several cases where lawyers were denied
permission to see their clients because of the lack of this formality, even when there were
allegations of mistreatment. In addition, he expresses concern regarding the weakness of
the system through which detainees are assigned a lawyer when they do not have legal
counsel of their own, including allegations that lawyers provided by the Government
sometimes lack the necessary independence, and that there is an absence of an oversight
mechanism to ensure they provide the best defense and representation to their clients. He
also urges the State to provide indigent defendants with pro bono legal service, when
necessary.

19.  The Special Rapporteur was informed about an ongoing initiative to reform the
provisions that govern the legal profession (“Ob Advokature”), and is troubled by reports

The Code of Criminal Procedure, art. 94, states that a report must be drawn up stating the grounds,
place, and time of detention within three hours of arrest, and the suspect must be informed of his or
her rights.
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that the draft law may undermine the independence of lawyers by placing the Ministry of
Justice in charge of the Qualification Commission tasked with issuing and withdrawing
licenses, and by requiring re-qualifications, which could make lawyers vulnerable to
administrative controls and arbitrary license revocations, as well as by mandatory
relicensing, which is foreseen in the draft law. The Special Rapporteur has heard that the
Lower House of Parliament voted for the adoption of the law on January 7, 2015, and that it
is now pending approval by the Upper House of Parliament and the President. He regrets
that despite consultations undertaken with lawyers and civil society, the law’s provisions
appear to fall short of international human rights standards relating to the independence of
the legal profession. The Special Rapporteur urges the Government to remove all legal and
practical obstacles to detainees’ unimpeded access to independent and adequate legal
representation. He recommends that measures to achieve these ends be included, in specific
detail, in the revised National Action Plan or a future comprehensive national human rights
action plan.

The right to undergo a medical examination and the right to forensic examinations in
accordance with the Manual on the Effective Investigation and Documentation of Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment” (Istanbul Protocol)

20.  The Special Rapporteur heard that a Government Instruction approved on October
24, 2012 by joint order of the Prosecutor General and heads of law enforcement agencies
guarantees the right to medical examinations for all detainees. While welcoming this
instruction, he is concerned that it is currently only for the internal use of law enforcement
bodies, and urges its implementation in legislation. The Special Rapporteur learned that
only one temporary detention facility in Dushanbe has a medical officer regularly on duty
to conduct medical examinations upon the reception and registration of detainees. In other
temporary detention centers, visual inspections are reportedly carried out by on-duty police
officers, or an external doctor is called in for an examination, if requested by the detainee.
However, the Special Rapporteur has received troubling reports that while suspect are
brought to trauma centers or other medical facilities for the purpose of ensuring that they do
not present signs of bodily trauma before being brought to temporary detention facilities, in
practice the employees of these facilities issue pre-signed documents confirming the
absence of signs of torture and other ill-treatment without conducting the requisite
examinations.

21.  In this context, the Special Rapporteur is concerned that medical examinations are
not routinely practiced on all detainees being admitted to police stations or temporary
detention facilities, and recalls his recommendation that authorities must ensure timely
access to independent medical examinations, including psychological evaluations, at the
time of arrest and upon transfer to and between places of detention, for all detainees. He is
also concerned that the number of qualified personnel in temporary and pre-trial detention
facilities has not increased, with reliable sources reporting a serious lack of qualified
medical professionals in places of detention. He urges the Government to ensure that
appropriate amounts of funding and resources are used to endow prison medical personnel
and facilities, and that a lack of resources cannot be used as a reason for failing to comply
with the relevant international and domestic legal obligations. The Special Rapporteur
thanks the Ministry of Health for the information that compulsory medical exams are
practiced on all persons entering prisons from pre-trial detention facilities.

22.  The Government has a further obligation to ensure that medical staff in all places of
detention are truly independent from law enforcement. The Special Rapporteur remains
concerned by reports that medical personnel, who serve under the Ministry of Justice, do
not always properly document and record detainees’ injuries due to pressure from
investigative authorities, and these are sometimes only recorded at the discretion of the
investigator. The Special Rapporteur has heard that prison medical professionals are
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supervised by the Ministry of Health and that prisoners alleging to have been subjected to
torture are referred to doctors affiliated with the Ministry of Health. However, he was also
told that these medical professionals also sign contracts with the Ministry of Justice and are
accordingly under its de facto supervision. He urges the Government to ensure that all
medical personnel are in practice under the authority of the Ministry of Health, rather than
the Ministry of Justice, and to further ensure that the law is amended so that non-State
medical experts are also permitted to provide expertise in court, which is currently not
provided for in legislation.

23.  The Special Rapporteur was able to visit the new premises of the Center for Forensic
Medicine under the Ministry of Health and learn about initiatives to familiarize forensic
experts with the Istanbul Protocol, as per his 2013 recommendation. The Special
Rapporteur thanks officials for the information that 60% of medical personnel associated
with the Center have been trained by international experts, but notes with concern
conflicting reports that only three physicians have received training on detecting signs of
torture and two forensic specialists have attended specific training on the Istanbul Protocol.
The Special Rapporteur has also learned that the Minister of Health and Social Healthcare
in December 2012 called for the establishment of a Working Group to develop guidelines,
manuals, and instructional materials on forensic examinations, including the documentation
of physical and psychological evidence of torture, in line with the Istanbul Protocol. He was
pleased to learn that civil society partners were included in the Working Group, and
followed up on the initiative by conducting three training sessions for more than eighty
participants, including forensic experts, medical personnel of closed institutions,
physicians, psychologists, judges, prosecutors, lawyers, and prison staff. The Special
Rapporteur congratulates the Government for such developments that will help improve the
detection, investigation, and prosecution of cases of torture and ill treatment, as well as
facilitate its prevention, and encourages authorities to continue efforts to improve the
availability and quality of medical and forensic services. The Government should develop,
in consultation with the civil society, appropriate Medical Clinical Protocols for the
identification of torture cases in line with Istanbul Protocol requirements, and ensure their
use by all relevant medical personnel, including those at primary healthcare facilities,
emergency doctors and medical personnel in all detention facilities.

Exclusionary Rule

24.  The Government needs to implement further safeguards to ensure that evidence
obtained from torture and ill treatment is not used for any purposes during any judicial or
administrative procedures. Although the exclusionary rule is guaranteed in domestic
legislation, the Special Rapporteur heard several complaints regarding the use of torture-
tainted evidence and he regrets that this important issue was not specifically included in the
Action Plan, despite relevant recommendations in his 2013 report. Article 88(3) of the CCP
outlaws the use in judicial proceedings of evidence obtained by illegal methods, such as
force, intimidation, torture, and inhumane treatment, and the June 2012 Supreme Court
Decree clarifies the inadmissibility of illegally obtained evidence.* However, the Special
Rapporteur has heard that, in practice, judges tend to admit evidence obtained by unlawful
means including torture, other ill-treatment, and psychological pressure. The Special
Rapporteur has not heard of any case in which courts have excluded unlawfully evidence,
despite numerous allegations by defendants of torture and ill-treatment. It has further been

Code of Criminal Procedure art. 171 prohibits the use of violence, threats, or other illegal means in
dealing with persons under investigations, while art. 10 states that individuals in criminal proceedings
may not be subjected to violence, including torture and other forms of ill-treatment.
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reported that serious inquiries into such allegations, including questioning and investigation
of officers, are rarely conducted.

25.  The Special Rapporteur reminds the Government that the exclusion of torture-
tainted evidence in any proceedings and in any form is a fundamental international
obligation under article 15 of the Convention against Torture, which aims to ensure the
inefficacy of the use of torture and ill treatment during investigations. To strengthen this
safeguard, he recommends that the Government act to exclude not only evidence obtained
from torture and ill treatment, but also evidence obtained in violation of due process
guarantees. Moreover, the Government should ensure that confessions are only admissible
when given in presence of a lawyer and ratified before a judge, and there should be a
presumption against evidence obtained in the absence of a lawyer or before a detainee is
brought to a judge. In fulfilling their responsibility to protect the integrity of the criminal
procedure, judges and prosecutors should take an active role in ensuring compliance with
this protection measure.

26.  In addition, it is reported that there is still no mechanism in place whereby evidence
obtained under duress is declared inadmissible, and no provisions enabling lawyers to seek
legal recourse for illegally obtained evidence. This is particularly troublesome given
allegations that torture and ill-treatment are often practiced for the specific purpose of
extracting confessions to be used in criminal proceedings, particularly during the first hours
of interrogation in police custody and in some temporary detention facilities. The Special
Rapporteur urges the Government to implement legislation prescribing measures to be
taken by Courts should evidence appear to have been obtained unlawfully, and insists that
formal complaints by victims should not be required for the necessary investigations.

Assessment of the situation

Allegations of Torture and Ill-Treatment

27.  Despite a noticeable improvement in the legal and institutional framework and a
well-intentioned eagerness to implement the recommendations and ultimately eradicate
torture and ill treatment, the Special Rapporteur observed that torture and ill-treatment
continues to be a problem in Tajikistan. Moreover, torture and ill-treatment continue to take
place under similar circumstances to those observed in 2012, particularly during the first
hours of detention and interrogation in police custody, in pre-trial detention facilities
(S1Z0), including those run by the State Committee of National Security and the
Department (GKNB), in a number of temporary detention centers (IVS), and in units of the
Department of Fight Against Organized Crime (UBOP), which operates under the Ministry
of Internal Affairs. Torture and mistreatment are usually associated with the purposes of
extracting self-incriminating evidence to be used in criminal proceedings, confessions, and
money. The Special Rapporteur received information from civil society organizations,
victims of torture and their relatives about specific cases of mistreatment consistent with
this observation. He also received credible testimonies from several prisoners who were
interviewed at random in the places of detention visited. He also heard complaints about
prison staff mistreating prisoners and, in some cases, requiring bribes in order to release
prisoners from isolation.

28.  As in his previous report, the Special Rapporteur continues to be concerned by
reports that juveniles in conflict with the law are mistreated during arrest and in various
stages of detention. He regrets that the Government has not provided information on the
implementation and results of the national plan of action for juvenile justice reform (2010 —
2015), and by the lack of juvenile courts and judges specialized in juvenile justice. He
remains troubled by reports that children younger than 14 (the age of criminal
responsibility) continue to be subjected to arrest and detention, and that youths aged 16 and
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over are still kept in closed institutions for minor offenses. He urges the Government to
make reforms in this area a priority.

29.  With regards to hazing in the military, representatives from the Ministry of Defense
told the Special Rapporteur that they continue to face challenges with this practice, which
was inherited from the former Soviet regime. He was told that officers have received
training in this area and that a mailbox and hotline for complaints has been set up for all
units. The Ministry of Defense reported that in the last two years there have been no
complaints, despite the fact that reliable sources from civil society have reported at least
three cases of individuals being subjected to ill-treatment in the context of conscription, as
well as two cases of intimidation against conscripts’ families, in 2014.

Investigation and Prosecution

30.  The Special Rapporteur is concerned by reports that authorities in Tajikistan do not
conduct prompt, thorough, and impartial investigations into all allegations of torture and ill-
treatment, regardless of whether formal complaints are lodged, and despite the fact that
Article 145.5 of the CCP requires prosecutors to reply in detail to all complaints within
three days. The Prosecutor General’s Office has issued orders to prosecutors calling on
them to provide detailed records and respond promptly to all complaints, as well as
guidelines for the identification, prevention and investigation of torture allegations.
Nevertheless, the Special Rapporteur has received credible reports that complaints are
frequently summarily dismissed and investigations are terminated or suspended before they
are concluded.

31.  Since 2012, there have been four convictions for the crime of torture, which does not
appear to reflect the number of instances of torture alleged in the relevant period. It was
also reported that in the case of one sentence of five years for torture, the convicted
individual was released after only one year. The Special Rapporteur has also received
troubling information that in the rare cases when law enforcement officials are prosecuted,
they are often charged with less serious crimes, such as abuse of power, coercion or
negligence.

32.  The Special Rapporteur has been unable to obtain exact data on the numbers of
completed investigations, prosecutions and convictions from the Government since his
previous visit. For instance, the Government reported to the Human Rights Council that in
2012, 22 complaints of torture were registered. It was reported that only seven criminal
investigations were concluded and submitted to courts; that one criminal case was
suspended, and that investigations were ongoing in another four cases. However, according
to statistics from the Ministry of Internal Affairs, 61 complaints were registered in relation
to torture and other ill-treatment in 2012, while the Human Rights Ombudsman reported
that in 2012 he received 11 complaints about torture and other ill treatment. The Prosecutor
General’s Office stated that 16 complaints were registered in 2013, and 7 in the first half of
2014.

33.  Other sources informed the Special Rapporteur that four criminal investigations in
total for complaints of mistreatment were underway at the time of his visit, with only two
cases being brought for torture and two for abuse of power. Civil society typically reports
higher number of complaints than the Government. For instance, NGOs and lawyers in
Tajikistan have registered 137 complaints about torture and other ill-treatment between
2011 and 2013 and 26 in 2014, but report that fewer than ten of these allegations of torture

11
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or other ill-treatment appear to have been properly investigated.® The Special Rapporteur
also heard that police officers and other law enforcement authorities are typically subjected
to disciplinary sanctions as a response to allegations of torture and ill-treatment, rather than
prosecution.

34.  Inthis context, the Special Rapporteur calls on the Government to increase efforts to
ensure that all complaints of torture and ill treatment are duly investigated. He reiterates the
obligation of authorities to initiative ex officio investigations whenever there are reasonable
grounds to believe that torture or ill-treatment have been committed, and to order an
independent medical examination if it is suspected that a detainee has been subjected to
torture or ill-treatment. Representatives of the Prosecutor General’s Office informed that
the Prosecutor General is briefed ex officio about all complaints of torture. Nevertheless,
the Special Rapporteur remains deeply concerned that torture and ill-treatment are not
effectively investigated, prosecuted and punished, perpetuating a cycle of impunity and
allowing for continued violations.

Complaint mechanisms

35.  The Special Rapporteur thanks the Government for information on its efforts to
establish independent and effective complaints mechanisms. The Ministry of Interior has
reported that it has set-up a website in three languages to receive complaints, and that 80
complaints were submitted electronically in 2013, including 29 complaints related to law
enforcement agents. It further reported that a telephone hotline has been established at the
Ministry’s central and regional offices, which received 634 calls in 2013, 327 of which
were related to Ministry personnel. The Ministry also reported that surveillance cameras
have been set up in its Dushanbe facility, and that security cameras have been installed in
other departments within the Ministry to monitor and control police actions during
detention and arrests.® While the Special Rapporteur welcomes these developments, as
well as information that the supervision of personnel and oversight have contributed to a
33% crime rate reduction by Ministry staff, he would welcome additional information
describing the specific results achieved by these innovations, including the outcomes of any
investigation into discovered instances of torture and ill-treatment.

36.  While the Special Rapporteur welcomes the Government’s information that
prisoners have direct access to prosecutors through complaint boxes in places of detention,
and that the Prosecutor’s Office conducts regular checks in temporary detention facilities,
he reminds the Government that each detainee must also be granted unimpeded and
unsupervised access to prosecutors upon request. He would welcome additional
information from the Government regarding the extent of accessible complaint
mechanisms, including telephone hotlines and confidential complaint boxes, in all places of
detention, and the results of actions taken by authorities on complaints.

Reprisals

37.  The Special Rapporteur expresses deep concern about allegations of reprisals that
took place after his visit in 2012 against people who spoke with him or complained about
mistreatment. Reprisals constitute an important issue of concern, not only for the Special

See Joint follow-up submission to the Concluding Observations of the United Nations
Committee against Torture. Amnesty International and the Coalition against Torture of
Tajikistan, April 2014, available at:
http://tbinternet.ohchr.org/Treaties/CAT/Shared%20Documents/TIK/INT_CAT_NGS_TJK
_17095_E.pdf.

® The Ministry of Interior is in charge of processing and analyzing this data.
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Rapporteur, but for all United Nations human rights mechanisms. The Special Rapporteur
reminds the Government that these actions are unacceptable and that serious efforts need to
be made to ensure that these allegations are properly investigated and punished. Only by
preventing reprisals will the Government ensure that more cases of torture are reported,
detected, and punished, as required by domestic and international law.

38.  Although the Special Rapporteur commends the Government for passing the "Law
On State Protection of Participants in Criminal Proceedings" and the "State Programme for
Protection of the Participants of Criminal Proceedings” in November 2012, which aim to
protect those who report allegations from reprisals, he remains deeply concerned by reliable
reports from civil society that victims of torture typically decide against seeking redress due
to fear of reprisals. The Special Rapporteur received credible testimonies about reprisals
taking place within detention facilities against persons who complained of mistreatment,
and heard reports that journalists investigating and reporting on detention conditions have
been detained for their work. He urges the Government to take urgent and immediate
measures to ensure that effective mechanisms are established and used in practice to protect
complainants form reprisals. The Special Rapporteur has also heard that witness protection
mechanisms are either not in place or ineffective. The Government regrettably did not
provide details about the measures taken in or results of a program designed for the
protection of participants in criminal proceedings for the years 2013 — 2016.

39.  Aside from expressing grave worries about a number of reported deaths in custody
since his last visit,” the Special Rapporteur conveyed his concern to the Government
regarding information received in relation to the torture and death in custody of Hamza
Ikromzoda and the mistreatment and reprisals against two other inmates who witnessed the
torture and death of Mr. Ikromzoda. It was reported that a prison guard has been convicted
for abuse of authority, rather than torture, in this case. The Special Rapporteur received
particularly troublesome information concerning the mistreatment and transfer to other
places of detention outside Dushanbe, following dubious criminal indictments and
convictions, of two other inmates who witnessed this event. He urges the Government to
conduct a thorough and independent investigation into these serious allegations of reprisals,
to adopt and ensure, in practice, all necessary mechanisms and measures to protect victims
of torture, their relatives, witnesses, and all other persons willing to testify or denounce acts
of mistreatment, from reprisals.

Non refoulement and Extradition

40.  The Special Rapporteur remains concerned about the lack of compliance with and
legal recognition of the non-refoulement provision of the Convention. He regrets the lack of
national legislation regulating the prohibition of extradition or deportation of persons to
countries where they would be at risk of torture and ill-treatment. The Special Rapporteur
was informed about several cases wherein individuals were extradited to places where they
were at risk of being subjected to torture and ill treatment, including a case where one
person reportedly died soon after being deported to Afghanistan. In addition, the Special
Rapporteur was informed about the non-existence of appropriate legal recourses for lawyers
to introduce the non-refoulement exception in an extradition proceeding and insufficient
time to conduct meaningful risk assessments.

41. The Special Rapporteur strongly recommends that the Government amend its
legislation to ensure that the obligation not to extradite or deport or expel a person to a
country where he or she faces a risk of torture or ill-treatment is duly recognized and that
appropriate legal recourse, including access to legal counsel, are guaranteed to ensure

" See supra, note 5.

13



A/HRC/28/68/Add.2

14

compliance with Tajikistan’s obligation under Article 3 of the Convention Against Torture.
In addition, the Special Rapporteur encourages the Government to benefit from
international cooperation and oversight in these important issues, not least by allowing the
United Nations High Commissioner for Refugees (UNCHR) to act as observers in the
Commission on Determination of Refugees. The Special Rapporteur was encouraged by
information from the Government that it is considering incorporating his recommendations
on non-refoulement into law and perhaps drafting a new law on refugees. He also urges the
Government to establish clear procedures in legislation for challenging the legality of
extradition and deportation proceedings and decisions in courts.

Reparations

42.  The Special Rapporteur remains concerned by widespread reports that victims of
torture and ill-treatment and their families do not receive adequate reparations, including
compensation and as full rehabilitation as possible. He reiterates his concern that a lack of
domestic legislation ensuring the right of victims of torture to fair and adequate
compensation, including the means for as full rehabilitation as possible, as required by
Article 14 of the Convention Against Torture, is a significant obstacle to victims’ ability to
obtain reparations.

43.  Some sources informed the Special Rapporteur that the Ministry of Finance has not
allocated any funds for reparations for victims of human rights violations, and that
claimants are typically referred between different Government departments to make claims.
It is further unclear whether the Ministry of Interior has budged funds for reparations. Some
reports indicate that courts have on occasion called consultative meetings between officers
and claimants, which result in informal guarantees of non-repetition, rather than in the
provision of reparations. The Special Rapporteur congratulates the authorities for enforcing
the three civil judgments providing compensation to the families of victims of torture, and
urges the Government to continue to ensure that appropriate enforcement mechanisms exist
in legislation -- and are used in practice -- to ensure that victims obtain redress and fair and
adequate compensation, including the means for the fullest rehabilitation possible.

Conditions in Places of Detention

44.  As with his previous visit, the Special Rapporteur found that conditions of detention
in the places he visited were, in general, acceptable, although prisoners informed him that
wall painting, mattresses, and warm clothes were provided shortly before his visit. He is
particularly concerned by reports of corruption at high levels of prison authorities, some of
whom reportedly appropriate funds allocated for the running of prisons.

45.  The Special Rapporteur recalls the concerns expressed by the United Nations
Committee against Torture in its 2012 review of Tajikistan over inadequate sanitary
conditions, poor ventilation, and a lack of hot water in detention facilities, as well as
inadequate food and healthcare. During his visit, the Special Rapporteur heard that
prisoners are often forced to rely on food brought by their families and other visitors for
adequate nutrition. He also recalls concerns expressed by the Human Rights Committee in
2013 about poor conditions in detention facilities and the widespread problem of
tuberculosis. He praises the Government for recent reports detailing successful efforts
implemented to prevent the spread of communicable diseases in prisons.

46.  The Special Rapporteur remains particularly concerned about the harsh conditions to
which persons sentenced to life, strict regimes, or isolation, are subjected. In all these
regimes, detainees are confined to their cells for approximately twenty-three hours per day
and face strict obstacles to contact with those outside the prison. In the case of prisoners
serving life sentences, who are now allowed to receive four rather than two parcels per
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year, and to receive visits twice, rather than only once a year, the Special Rapporteur
reiterates his finding that the regime imposes unnecessarily harsh conditions, as compared
with those in the general prison population. The small, unventilated and dark cells where
prisoners in isolation regimes are kept also troubled the Special Rapporteur. At the same
time, the Special Rapporteur continued to receive complaints about the poor quality of the
food and medical services, and absence of recreational opportunities.

Pre-trial and temporary detention

47.  The Special Rapporteur remains concerned about the excessive use of pre-trial
detention in Tajikistan and about reports of torture and ill-treatment during pre-trial
detention, including prolonged incommunicado detention. The Special Rapporteur has
learned that there are 66 temporary detention centers (IVS) in Tajikistan under the authority
of the Ministry of Internal Affairs, which are governed by the Ministry’s Order 1012 (No.
31-12-2012 On the work procedure of temporary detention cells and escort units).

48.  The Special Rapporteur expresses concern about Article 111.1 of the CCP, which
allows judges to authorize pre-trial detention and other preventive measures solely on the
basis of the gravity of the alleged crime committed. He has learned that under Article 112
of the CPC, pre-trial detention is set at 2 months, but may be extended for a maximum
permissible period of up to 18 months, while Article 289 of the CCP stipulates that once a
trial begins, the maximum period of detention is 12 months.2  However, he has also heard
that in practice, these maximum periods do not apply if a case is sent back for investigation.
It is further reported that the term of pre-trial detention and authorization for the extension
of pre-trial detention beyond 12 months is requested by the Prosecutor General’s Office and
approved by courts. In this context, the Special Rapporteur expresses concern about the
reported lack of independence exhibited by judges in authorizing such measures.

49.  The Special Rapporteur has also heard troubling reports of conditions in pre-trial
facilities (S1Z0), including inadequate food, sanitation, the denial of family visits and of
access to lawyers. Reports were given that pre-trial detention facilities permit only two
family visits a month and no telephone calls, and that detainees are only permitted to use
toilet facilities three times a day, and showers once a week. The Special Rapporteur has
heard reports about the use of prolonged solitary confinement in rare cases. He welcomes
the information that the facility of the Committee of National Security was renovated after
his first visit, and provided with lights, medical examination rooms, and renovated
bathrooms. He urges additional renovations in places of pre-trial and temporary detention
throughout the country. The Special Rapporteur reiterates his recommendation for all
detention facilities to be moved from the administration of the Ministry of the Interior to
the Ministry of Justice.

Monitoring of Places of Detention & Ratification of OPCAT

50.  The Special Rapporteur remains particularly concerned about the lack of access to
monitoring of places of detention. He was informed that general oversight continues to be
conducted mostly by the Office of the Prosecutor General, which the Special Rapporteur
believes cannot be a substitute for the need for independent judicial monitoring.
Additionally, such prosecutorial oversight does not focus on receiving or detecting cases of
torture, and there appears to be a relative lack of critical assessments or meaningful changes
pursuant to these reviews. Moreover, the Special Rapporteur was not persuaded by the
reasons given by the Government for denying access to the International Committee of the
Red Cross (ICRC) to detention facilities in Tajikistan. He encourages the Government to

8 Code of Criminal Procedure, art. 112.
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review this measure and to engage with the ICRC to better understand how Tajikistan can
benefit from their collaboration.

51.  The Special Rapporteur regrets that the Government has yet to ratify the Optional
Protocol to the Convention against Torture (OPCAT) and create a National Preventive
Mechanism (NPM) or similar institution. The Special Rapporteur reminds the Government
that the obligation to prevent torture and ill-treatment is an obligation in its own right and
appropriate preventive measures must be taken to ensure compliance with the Convention.
The Special Rapporteur strongly believes that Tajikistan would highly benefit from
ratifying OPCAT and from establishing and independent preventive monitoring institution.
He encourages the Government to engage with the United Nations Sub-Committee on the
Prevention of Torture (SPT), which has extensive experience with assisting Governments in
implementing their obligations to prevent torture, even prior to the ratification of OPCAT.
He insists that OPCAT can and must be ratified in spite of financial constraints and on the
basis of a limited investment by the Government, and that the conditions necessary to ratify
the Protocol, such as the Action Plan and an active civil society, already exist in the State.

52.  The Special Rapporteur was encouraged by the good work of the Ombudsperson’s
Office, the expansion of its mandate, and the creation of a Monitoring Group for
Penitentiary Institutions that is allowed to conduct pre-announced prison visits and ad hoc
visits in collaboration with civil society. The Special Rapporteur was pleased to learn that
the Monitoring Group visited nine closed institutions in 2014, including facilities for
juveniles, a women’s prison, and temporary detention centers. However, he is troubled by
reports that all visits were pre-planned, despite the fact that Monitoring Group’s
Regulations allow for unannounced visits,® and reminds the Government that monitoring
places of detention must include unannounced visits. In addition, it has been reported that
during the visits, members of the Group were unable to conduct confidential interviews
with detainees, and had no access to documents, such as registers or internal regulations, in
the majority of institutions visited. He is further concerned by reports that civil society was
denied access to a facility in a case where there had been allegations of torture and
mistreatment by State Department of Execution of Criminal Sentences (GUIN) staff. Civil
society representatives have also complained that they are not granted full access to
detention facilities for the purpose of following-up on urgent allegations of torture and ill-
treatment, and that civil society feels it does not have full access to prisons where the
Government does not wish to allow access. The Special Rapporteur is generally concerned
that the Ombudsperson’s Office has neither capacity nor resources necessary to conduct
regular monitoring and reporting, and that its activities focused on capacity building have
limited impact.

53.  The Government informed the Special Rapporteur about a number of initiatives to
enhance the work of this Monitoring Group to ensure that its functions and organization
comply with the requirements of an NPM or an "Ombudsman-Plus" model. The Special
Rapporteur supports this initiative and hopes it is followed through, regardless of the
ratification of OPCAT. The Special Rapporteur highlights the importance of the
independence of the mechanism to be created and the participation of civil society, both in
its creation and operation. In the case that the Governments opts for an Ombudsman-Plus
model, the Special Rapporteur recommends that the functions related to the monitoring of
places of detention be conducted by an entirely independent and qualified section of the
Ombudsperson's Office. In addition, civil society should also have unimpeded access to
make unannounced visits to places of detention, independently of an NPM or other

The Regulation on the Monitoring Group was approved by the Ombudsman Order on 31 December
2013.
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Government-sponsored monitoring group, as recommended by the SPT Guidelines on
NPMs.

Conclusions and Recommendations

54,  The Special Rapporteur was pleased to find Tajikistan has made considerable
efforts to improve the situation of torture and ill treatment and to implement the
recommendations in a systematic and comprehensive way. Although these steps are
clearly in the right direction, substantial changes still need to take place to ensure that
many of the legal measures and policies adopted work effectively to prevent and
eliminate torture and mistreatment. The Special Rapporteur finds that the majority of
the recommendations issued in 2012 continue to apply today. While the he is
encouraged by the adoption of new legislation that brings the definition of torture in
line with the Convention and by the Supreme Court decree that guarantees the
availability of safeguards to prevent torture from the time of arrest, he urges the
Government to continue working to ensure that improved laws and policies result in
concrete changes in practice. Furthermore, the punishment for torture and ill-
treatment must be increased in accordance with the severity of these acts, and
amnesty for these crimes must be specifically prohibited in the applicable legislation.

55.  The Special Rapporteur expresses serious concern about allegations of reprisals
against detainees who have spoken or complained of torture and mistreatment in
detention, as well as their families, lawyers, and journalists The Government must in
particular insist on the investigation, prosecution and punishment of all allegations of
torture and mistreatment. Tajikistan further needs to increase its efforts to develop an
effective and independent prevention apparatus, including ensuring independent
oversight of its places of detention and access by local and international civil society
groups. In terms of safeguards against torture and ill-treatment, the State must, in
legislation and practice, guarantee detainees’ access to independent legal counsel and
medical services and ensure the exclusion of evidence obtained through torture in all
proceedings and in any form. He further recommends that Tajikistan ratify the
OPCAT as a matter of priority and ensure the implementation of an NPM, as well as
independent monitoring by civil society alongside the NPM. He hopes that this will
assist the Government in these tasks and is taken into consideration in reviewing,
updating, and implementing the National Action Plan.
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A.

Tunisia

Introduction

56. The Special Rapporteur on torture and other cruel, inhuman, and degrading
treatment or punishment, Juan E. Méndez, undertook a follow-up visit to Tunisia from 4 to
6 June 2014, at the invitation of the Government, with the support of the Anti-Torture
Initiative of the American University Washington College of Law Center for Human Rights
& Humanitarian Law.

57.  The purpose of the visit was to evaluate the progress made by the Government with
respect to the implementation of recommendations from the Special Rapporteur’s report
(A/JHRC/19/61/Add.1) following his May 2011 visit to Tunisia. The Special Rapporteur is
grateful to the Government of Tunisia for the invitation to conduct follow-up, and
highlights that it constitutes a good practice and an example for other States to follow in
their cooperation with the Special Procedures Branches of the United Nations Human
Rights Council.

58.  During the three-day follow-up visit, the Special Rapporteur met with high-level
officials from the Government including the Minister of Interior, the Minister of Justice,
Human Rights and Transitional Justice, the Director General of Prisons and Rehabilitation,
the Speaker of the National Constituent Assembly, and the Chair of the National
Constituent Assembly’s Committee on Rights and Liberties. The Special Rapporteur visited
the prison in Mornaguia and the detention center in Bouchoucha, but was denied access to
the Judicial Police Center in El Gorjani in violation of the terms of reference for fact-
finding missions by Special Rapporteurs.

59.  However, the Special Rapporteur thanks the Government for its willingness to
engage in discussions at a high level and a constructive dialogue, and for displaying a
positive spirit of cooperation.

60.  The Special Rapporteur also met with representatives from United Nations agencies,
other international organizations, and civil society organizations, as well as with victims of
torture and their relatives. The Special Rapporteur convened a full-day Roundtable event
with civil society, including local and international NGOs working on the prevention of
torture in Tunisia. He thanks civil society representatives for their participation in this event
and for their extensive assistance in monitoring and assessing the implementation of his
recommendations.

Legal and Institutional Framework to Combat and Prevent Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment

61.  During his visit, the Special Rapporteur was encouraged to find that the spirit of
reform and human rights brought by the 2011 Revolution continues in Tunisia today, and
expresses his appreciation for the fact that his 2012 report and recommendations were well-
received by the authorities. He congratulates the State for holding parliamentary and
presidential elections in October and November-December 2014, respectively, as signals of
the State’s continued dedication to the pursuit of the rule of law and a full transition to
democracy.

62. The Special Rapporteur welcomes several positive developments in the legal and
institutional framework since 2011 that demonstrate a continued, encouraging high-level
consensus across the political spectrum to achieve substantial and durable progress with
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regards to the fight against torture and other ill-treatment. This year’s designation of May 8
as Tunisia’s National Day Against Torture by the Government and the apology issued by
the Interim President on behalf of the State to victims of torture and other ill-treatment and
their families are welcome signals of the State’s continued efforts to prevent and eradicate
torture and other ill-treatment in the future. However, the Special Rapporteur notes that the
Government’s political will, illustrated by reiterations of its commitment and orders by the
highest authorities not to inflict torture or other ill-treatment, are nevertheless insufficient to
ensure the effective eradication of such practices and to fight impunity, which still prevails
in the country. Tunisia must continue to both recognize the eradication of torture as a
priority and to implement further institutional, legal, and cultural reforms, with a view to
ending torture, other ill-treatment and impunity on the ground.

The prohibition of torture in national legislation

63.  Tunisia’s new Constitution of 26 January 2014 explicitly prohibits torture, stating
that “[t]he state protects human dignity and physical integrity, and prohibits all types of
moral and physical torture.”® While the Special Rapporteur is satisfied that Article 23
makes torture an imprescriptible offense not subject to a statute of limitations, he urges the
Government to bring national legislation in line with this Constitutional provision by
removing the current 15-year statute of limitations for the crime of torture found in the
Code of Criminal Procedure (CCP). In addition, the Special Rapporteur notes with concern
that the Constitution does not prohibit other cruel, inhuman, or degrading treatment or
punishment.

64.  The legislative amendments introduced by Decree 2011-106 of 22 October 2011
modifying Article 101bis of Tunisia’s Criminal Code, which outlaws torture, raise serious
concerns. First, the definition of torture contained therein remains incomplete and is not
fully in conformity with Article 1 of the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (the “Convention”). In particular, the
amendment removes the critical element of “punishment” as a specific prohibited purpose
for inflicting torture. Second, the changes also introduce an undesirable departure from the
internationally accepted definition of torture by improperly restricting the element of
“discrimination” to “racial discrimination.” The Special Rapporteur reminds the
Government that torture is frequently carried out for purposes other than obtaining
confessions or information (notably punishment), and pursuant to forms of discrimination
other than racial discrimination, and urges the Government to promptly remedy the
loopholes introduced into Article 101bis by Decree 2011-106.

65. The Special Rapporteur is satisfied that the new definition recognizes criminal
liability for commanders who instigate, consent or acquiesce to acts of torture committed
by another person acting in an official capacity, in line with his prior recommendation.
However, he urges the Government to further amend its Criminal Code to incorporate the
principle of command or superior responsibility for the crime of torture and other ill-
treatment, whereby superiors will be held criminally responsible for the conduct of
subordinates in cases “where they knew or should have known that such impermissible
conduct was occurring, or was likely to occur, and they failed to take reasonable and
necessary preventive measures.”*!

66.  Besides Article 101bis, which was introduced in 1999 and revised in 2011 (see
above para. 9) and criminalizes acts of torture, article 101 of the Criminal Code provides a
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Constitution, art. 23.
CAT, General Comment No. 2, Implementation of article 2 by States parties, CAT/C/GC/2, Jan. 24
2008, para. 26.
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five-year prison term for any public agent who “uses or causes to be used, without
legitimate purpose, violence against persons, while on duty.” This article was the only legal
provision criminalizing the use of violence by State agents prior to the introduction of
article 101bis, and is clearly insufficient as a legal basis to prosecute acts of torture that
happened before 1999, in particular during the Ben Ali regime. Therefore, the Special
Rapporteur calls on the Government to remove retroactivity barriers to torture prosecutions
in accordance with the Constitution, which provides for the inadmissibility of the
invocation of the non-retroactivity of laws, previous amnesties, the force of res judicata,
and the prescription of a crime or a punishment.*”> The Special Rapporteur also recalls the
United Nations Committee against Torture’s conclusion that the “prosecution of acts of
torture should not be constrained by the principle of legality of or the statute of limitations,”
in view of the status of torture as a jus cogens or peremptory norm of international law
from which no derogation is permitted.*®

Safeguards against torture and other ill-treatment during arrest and detention

67.  While the Constitution contains provisions guaranteeing fundamental safeguards for
persons deprived of their liberty,* the lack of effective legal and procedural safeguards
governing the arrest, interrogation, and pre-charge detention of suspects continue to make
arrestees extremely vulnerable to torture and other ill-treatment in practice. The risk of
abuse is particularly heightened during the first hours of deprivation of liberty, with ill-
treatment most frequently being reported prior to the registration of police arrest, and
during the period of detention in garde a vue (pre-charge detention in police custody) after
the registration. The Special Rapporteur urges the Government to promptly amend its
national legislation to ensure its harmonization with international standards governing the
length of pre-charge detention and detainees’ access to a lawyer from the moment of
apprehension.

68.  The Special Rapporteur welcomes the Ministry of Interior’s initiative whereby 1,200
posters enumerating the rights of detainees in garde a vue are being displayed in police
stations and centers of the National Guard throughout Tunisia. Nevertheless, gaps continue
to exist in the authorities” adherence to regulations that require them to ensure the prompt
registration of arrested persons; to promptly inform detainees of their rights; to immediately
notify family members of the measures taken against the detainee and the place of custody;
and to keep a register of data for each detainee including date and time of arrest and entry
into custody. The Government must work towards the prompt implementation of such
fundamental safeguards in law and practice, with a view to effectively preventing torture
and ill-treatment in line with Article 2 of the Convention.

Length of garde a vue detention

69.  The Constitution explicitly recognizes the need to legislate the period of arrest and
garde a vue detention, which currently stands at a maximum of six days — three days
renewable once in writing by the public prosecutor.”® The Special Rapporteur thanks the
Ministry of Interior for the information that draft law No. 2013-13 amending and
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supplementing Article 13bis of the CCP is currently under consideration, and would reduce
the period of garde a vue custody to 48 hours, renewable once, for a maximum of four
days. The Special Rapporteur appreciates that no exceptions are made to as the lawful
duration of garde a vue in the draft law but insists that the period of garde a vue detention
must not exceed 48 hours in its totality, and reiterates his prior recommendation that Article
13bis be amended to reduce the lawful duration of garde a vue to a 24-hour period,
renewable only once pursuant to a reasoned, in-writing decision by the public prosecutor.
The Special Rapporteur calls on the Government to make the amendment applicable to all
detainees, without any exceptions for certain categories of crimes.

70.  The Special Rapporteur heard reports about the practice of “commission rogatoire,”
whereby the length of garde a vue detention may reportedly be extended if the investigative
judge orders additional investigations in a case. He welcomes reports that in such cases,
detainees are typically transferred to pre-trial detention, rather than remanded to police
custody, but is troubled by reports that in a few instances garde a vue continues to exceed
six days.

Access to a lawyer

71.  Although Article 29 of Tunisia’s Constitution states that detainees have the right to
be represented by a lawyer, Tunisian legislation does not guarantee detainees’ access to
counsel during garde a vue detention. In its midterm report on the implementation of its
Universal Periodic Review (UPR) recommendations, the Government reported that
detainees are given the right to contact their lawyers “from the first hour of detention”?®,
The Special Rapporteur insists that to be of utmost effectiveness, this guarantee must be
legislated and steps must be taken to guarantee its implementation in practice. The Special
Rapporteur welcomes the Government’s statement that legislative reforms are currently
underway to guarantee the right of access to counsel during garde a vue, in line with his
prior recommendation. In this context, he urges the Government to ratify and implement
the Draft Law No. 2013-13, which contemplates the presence and assistance of a lawyer
from the moment of a detainee’s placement in custody, and intends to allow the lawyer to
be present during interrogations and have access to the case file (by request of detainee or
his or her family). He is satisfied that the draft does not make any distinctions between
“suspects” and “victims.” However, the Special Rapporteur is concerned that the draft
contemplates a half-hour limit on the time lawyers may spend interviewing clients, and
reminds the Government that the bill should not place any limitations on the length of time
lawyers are permitted to spend interviewing their clients. In addition, he is concerned that
the draft provides for an exception mandating that in cases where it is necessary to
safeguard the conduct of the investigation, the collection or preservation of evidence, or to
avoid the commission of other crimes, the prosecutor may refuse the requests by persons in
garde a vue or their families to assign a lawyer, and that no explanation has been given for
this inappropriate restriction. The Special Rapporteur also reiterates his call for the
development of a scheme to provide free legal assistance for those without financial means,
as required by Article 108 of the Constitution.

Tunisia’s Mid-term Report on the Progress in the Implementation of the Recommendations of the 2"
Cycle of the Universal Periodic Review, 27" Session of the Human Rights Council, Sept.
2014.
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The right to undergo a medical examination and the right to forensic examinations in
accordance with the Manual on the Effective Investigation and Documentation of Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment” (Istanbul Protocol)

72.  The law provides detainees with a right to be informed of the right to request and
undergo a medical examination during custody in garde a vue. However, the Special
Rapporteur learned that in practice detainees are sometimes not informed of this right.
Medical examinations are however mandatory upon arrival in detention centers. This is
generally respected but reports have been provided about cases where medical
examinations were delayed and performed only after physical signs of torture or other ill-
treatment disappear from detainees’ bodies.

73.  The Special Rapporteur is concerned that forensic medical examinations are not
always prompt, impartial, and independent, or conducted in compliance with the Istanbul
Protocol. He has heard that medical examinations as well as the resulting records are often
incomplete and inadequate, and that medical certificates and files are frequently not
transmitted to judges, victims, or their lawyers. It has further been reported that only three
experts have been trained in conducting forensic investigations in accordance with the
Istanbul Protocol in the country, and that detainees are sometimes examined by physicians
affiliated with or seconded to the Ministry of Interior or the place of detention where the
alleged mistreatment took place, thereby creating a stark conflict of interest and
compromising the independence of forensic services from law enforcement agencies.

74.  The Special Rapporteur reminds the Government of the obligation to ensure the
effective investigation and documentation of all allegations of torture and other ill-
treatment, in line with international legal obligations and the Istanbul Protocol. The State
should undertake to increase the capacity of forensic medical experts by capacity-building,
adequate resourcing, and conducting rigorous trainings in Istanbul Protocol standards and
evaluations, including psychological assessments. All detainees and their families must be
promptly informed of their right to request and undergo a medical examination during
police custody, and medical examinations of every detainee must be carried out as a matter
of routine upon admission to detention centers. The Special Rapporteur reminds the State
that it has an obligation to conduct prompt and independent medical examination of all
detainees ex officio, even in the absence of a detainee’s request.

Use of torture-tainted evidence

75.  Atrticle 155 of the CCP, amended by Decree Law No. 106 of 22 October 2011
renders confessions obtained under duress and torture null and void, while Article 152
stipulates that the validity and admissibility of confessions is left to the discretion of
presiding judges. The Special Rapporteur regrets the receipt of numerous reports that
confessions continue to be obtained under duress and torture, and are subsequently
admitted as evidence against the accused during trials. He has heard troubling reports of
detainees signing statements prepared by the police without reading them due to
mistreatment or fear of mistreatment, and has no knowledge of any sentence that has been
reversed as a result of the admission of evidence obtained under torture or other ill-
treatment. The Special Rapporteur reiterates his prior recommendation that State legislation
should provide for means whereby an individual could challenge the legality of any
evidence, in any proceeding, plausibly suspected of having been obtained by torture. He
reminds the Government that the exclusionary rule, which mandates an absolute prohibition
on the use of statements made as a result of torture or other ill-treatment in any
proceedings, is a norm of customary international law not subject to discretion by judges or
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any other authority, and that the burden of proof on the admissibility of evidence obtained
by torture or other ill-treatment should never lie with the defendant or victim.*

Establishment of National Preventive Mechanism (NPM)

76.  The Special Rapporteur congratulates Tunisia becoming the first state in North
Africa and the Middle East to establish a National Preventive Mechanism (NPM) under the
Optional Protocol to the Convention against Torture (OPCAT), in the form of the National
Authority for the Prevention of Torture (Law No. 2013-43 of 23 October 2013), in line with
his recommendations. The Special Rapporteur welcomes the law’s broad definition of
deprivation of liberty, and provisions giving the Authority the right to make unannounced
visits to places of detention, to interview detainees in private, and to issue concrete
recommendations to the Government. He is concerned by the fact that authorities may
refuse requests for access to a place of detention by invoking interests of national defense
and security, the existence of a natural disaster or “grave troubles” at the place of detention
in guestion® This clause must not be interpreted in such a way as to impede access to
places of detention and prevent the Authority from effectively carrying out its mandate. He
asks the Government to ensure that the Authority is adequately funded, staffed, and
resourced, so as to be able to carry out its mandate of making regular unannounced visits to
places of deprivation of liberty throughout the territory of the State.

77.  The Special Rapporteur is concerned by delays in the Authority’s commissioner
selection process, which has been re-opened six times for a lack of qualified candidates,
preventing the Authority from beginning to carry out its mandate. He urges the authorities
to expedite the process of appointing qualified and independent candidates, which will go a
long way in determining the Authority’s effectiveness. He understands that the delay has
been caused by a lack of qualified applicants specializing in child protection and by retired
judges, and appreciates that the selection process is ongoing, with the call for applications
having been extended and re-advertised.

78.  Whilst recognizing the importance of the Authority as a preventive mechanism, the
Special Rapporteur also encourages the Government to continue the good practice of
allowing civil society monitoring teams to conduct independent prison visits. He commends
the Ministry of Interior and Ministry of Justice for entering into agreements with and
granting various domestic and international NGOs access to places of detention since his
last visit. The Authority should furthermore not be taken as a substitute for the affirmative
obligation of the State to investigate, prosecute, and punish every instance of torture.

Transitional justice mechanisms

79.  The passage of transitional justice legislation and the establishment of the Truth and
Dignity Commission on 9 June 2014 were paramount steps on the road to achieving
accountability and ending the cycle of impunity for past human rights violations, including
torture and ill-treatment, in Tunisia. The transitional justice law provides for an integrated
process of mechanisms and means to identify and remedy past human rights violations,
with a mandate covering the period from 1 July 1955 until 24 December 2013.%° The
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Commission began to receive complaints — for a one year period and renewable for six
months if the Truth and Dignity Commission deems necessary, to a total of 18 months — on
15 December 2014. The Special Rapporteur commends the Government for engaging in an
inclusive participatory process in drafting the law and expects that the Commission will
effectively identify and compensate victims of serious human rights violations, by ensuring
access to justice and redress for victims of torture and ill-treatment in line with international
standards. He urges the Government and all relevant authorities to help facilitate the work
and effectiveness of the Commission, by allowing it to carry out its designated powers,
including the right to access state archives and judicial files, summon persons for
testimony, organize public hearings, request forensic examinations, take necessary
measures to protect witnesses and victims, and take appropriate sanctions against those who
fail to comply with summons or obstruct its work.

80.  The Truth and Dignity Commission is empowered to refer cases of gross human
rights violations to the judiciary, including Specialized Chambers decreed by Article 8 of
the law on transitional justice. The Chambers will be entrusted with adjudicating cases
related to gross violations of human rights as specified in international legal instruments
ratified by the State, including the Convention. The Special Rapporteur welcomes the
creation of the Chambers by Decree Law n° 2014-2887 of 8 August 2014 within the
transitional justice framework, at the courts of first instance within the appeal courts of
Tunis, Gafsa, Gabés, Sousse, Le Kef, Bizerte, Kasserine and Sidi Bouzid. He also
welcomes the provision that lawsuits undertaken by the chambers cannot be subject to
prescription under Article 8 of the transitional justice law, and encourages the chambers to
act on all cases referred to its jurisdiction, including any confidential information on
suspected perpetrators provided by the National Fact-Finding Commission into the
violations committed during the Revolution. He expects that the Specialized Chambers will
become operational soon and that authorities will ensure their independence, impartiality,
and compliance with international norms, including the provision of witness and victim
protection mechanisms, in trying cases of human rights violations, including torture and ill-
treatment.

Assessment of the Situation

Allegations of torture and ill-treatment

81.  Torture and ill-treatment by law enforcement officials reportedly continue to occur
regularly in Tunisia. During his visit, the Special Rapporteur heard multiple credible
accounts that detainees are subjected to torture and ill-treatment, particularly during arrest,
transfer, interrogation, and the first hours of garde a vue detention, particularly in police
stations. He expresses serious concern over reports that law enforcement officials use
torture and ill-treatment as a means of conducting investigations, extracting confessions,
and in the contexts of repression of demonstrations and counter-terrorism operations. The
Special Rapporteur was however encouraged to find that accounts of torture and ill-
treatment by guards in both garde a vue facilities and prisons are significantly fewer than
before the revolution.

82.  Some reports indicate that more than half of detainees in garde a vue centers
experienced physical mistreatment during arrest and interrogation, and that almost a quarter
report signing prefabricated statements. Torture and ill-treatment reportedly take the form
of physical violence, including beatings (including falaga, or beatings on the soles of the

Implementation of the Recommendations of the 2nd Cycle of the Universal Periodic
Review, 27th Session of the Human Rights Council, Sept. 2014.
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feet), the use of stress positions (“poulet roti”), cigarette burns, as well as threats, including
to the victims’ families, insults, and sexual violence and humiliation.20 The Special
Rapporteur is concerned by reports that some forms of torture and ill-treatment that leave
few physical traces, for instance forcing victims to kneel in front of a wall without moving
for long periods, are also being used. He has also heard troubling reports of suspicious
deaths in custody, and reiterates the obligation of the State to carry out thorough, prompt,
independent, and impartial investigations into all deaths in custody as a matter of urgency.?

83.  The Special Rapporteur is further concerned about multiple reports that members of
suspects’ families, including children and the elderly, are subjected to ill-treatment,
including use of force, arrest, threats of arrest, and, in rare cases, sexual assault, during
arrests and searches on the premises of suspects’ or their families’ homes. He has also
heard troubling reports that family members are occasionally unlawfully detained as a
means of exerting pressure on the suspect, particularly in the context of counter-terrorism
operations, and that arrests are often effectuated without warrants, in violation of Article 29
of the Constitution, and of the current Article 13bis of the Criminal Procedure Code.

Excessive use of force and counter-terrorism

84.  The Special Rapporteur has heard that tens or even hundreds of individuals have
been subjected to ill-treatment or even torture in the context of counter-terrorism operations
since his last visit. Counter-terrorism measures must always respect human rights and the
absolute prohibition against torture and ill-treatment in domestic and international law, and
the Special Rapporteur urges the Government to ensure that the draft amendment to the
2003 national counter-terrorism law takes into account the relevant international human
rights standards. He acknowledges the draft amendment’s inclusion of an exception to the
automatic refoulement of foreign nationals being tried and convicted for terrorist acts in
Tunisia at the end of their sentences, when there are real grounds to believe that the person
is at risk of facing torture, in accordance with Article 3 of the Convention. Authorities are
encouraged to further consult with civil society and to consider the relevant human rights
norms in revising and adopting amendments to the counter-terrorism law, including those
elucidated by the mandate of the Special Rapporteur on the promotion and protection of
human rights and fundamental freedoms while countering terrorism.? The Government is
encouraged to ensure, in law and practice, that terrorism suspects are entitled to fair trial
and due process guarantees that serve as fundamental safeguards against torture and ill-
treatment, including the exclusion of evidence obtained under torture from any proceedings,
and to ensure that there is no impunity for serious human rights violations in the name of
counter-terrorism measures, and that exceptions pertaining to terrorism are not introduced
into legislation so as to deny procedural guarantees or due process rights to suspects.

85.  The Special Rapporteur is concerned by several reports of the excessive use of force
against demonstrators since his last visit, including incidents in April 2012 in Tunis,
November 2012 in Siliana, and May 2013 in Tunis. While he welcomes the establishment
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of an investigative committee by the National Constituent Assembly (NCA) to examine the
repression of a demonstration in Tunis on 9 April 2012, he regrets the lack of progress by
the committee in making findings or releasing a report to date. He urges the Government to
follow-up on the thirty complaints that have reportedly been filed in connection with this
incident, and to carry out prompt, independent, and impartial investigations into all similar
incidents and related complaints.

86.  During his visit, the Special Rapporteur received conflicting accounts as to whether
an amendment to Law No. 1969-4 on the Regulation of Public Meetings, Marches, Rallies,
Demonstrations and Assemblies will be undertaken or whether regulations on the use of
force are in the process of being drawn-up by lawmakers. He noted a lack of clarity
regarding acceptable standards governing the use of force, and urges the authorities to
consider amending the legislation to ensure that domestic standards are in line with those
delineated in the United Nations Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials.?® The Special Rapporteur believes that such an amendment to the
current legislation, accompanied by proper training of law enforcement officials in
acceptable standards, will help bring actions by security forces and law enforcement in line
with the rule of law, facilitate the disassociation of the current standards from the unlawful
acts of the past regime, and help reduce mistreatment of demonstrators by law enforcement
officials. He welcomes the information that training sessions have been organized for
security forces, including trainings on international human rights standards and the
prohibition against torture.

Investigations and prosecutions

87.  The Government has a legal obligation to ensure prompt, independent, and impartial
investigations into all alleged acts of torture and ill-treatment, including those that took
place before, during, and after the Revolution, and to carry out effective prosecutions that
result in convictions and sentences in accordance with the severity of the crimes. The
Special Rapporteur is concerned by an apparent lack of progress in combating and breaking
the cycle of impunity, which in his opinion hampers efforts to eradicate and prevent torture
and ill-treatment in Tunisia today. While he welcomes the fact that there have been some
convictions in cases concerning human rights violations both before and during the
revolution, he expresses concern about the extremely low number of convictions and the
lack of severe penalties for cases of torture, despite the availability of legal, administrative,
and national redress mechanisms. He is especially troubled by the apparent lack of
prosecutions for torture under Article 101bis of the Criminal Code, having received
information that only one two-year sentence had been imposed for torture on the basis of
this provision, in case of Sami Belhadef on 25 March 2011, prior to his visit (concerning
acts that occurred in March 2004). The Special Rapporteur has heard, but has been unable
to confirm, that the case of Barraket Essahel resulted in a conviction for torture under
Article 101bis of the Criminal Code following an administrative court judgment in
December 2014, but expresses concern about reports that most convictions in the case
occurred for lesser offenses, and that the investigation did not meet standards required by
international law.
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88. The Special Rapporteur thanks the Government for providing him with some
statistics related to torture cases. The Government relayed the information that there are
230 registered cases of torture, including 91 in Tunis, pending before courts of first
instance. The Special Rapporteur regrets that the Government did not provide further
information regarding the investigations, charges brought, and determination of individual
cases. Separately, he has learned from the Government’s recent submission to the
Committee against Torture that 165 of these cases are in the investigation phase, while the
determination of a majority of the remaining cases is unknown. In this submission, the
Government reported that 20 cases were referred to military courts; six were dismissed for
lack of legal evidence; that in two cases the accused received suspended sentences of
imprisonment; and that three accused were sentenced with a fine or prison term in absentia.

89.  According to reliable non-Governmental sources, hundreds of complaints have been
filed by victims of torture and ill-treatment and their lawyers since the Special Rapporteur’s
last visit, which have not resulted in adequate investigations or satisfactory resolutions.
According to one estimate, more than 400 complaints alleging violence by state officials
were recorded between early 2011 and May 2014,more than two thirds (70%) of which
were closed without further action. The Special Rapporteur welcomes the information that
authorities are now registering cases more diligently than before, but continues to be
concerned by reports that many cases are not sent to the relevant authorities, are closed
without further action, or remain indefinitely pending.

90.  Under the CCP, the judicial police, which operates under the Ministry of Interior, is
responsible for “reporting violations, gathering evidence, searching for the perpetrators and
delivering them to justice until a judicial investigation is opened.”® The judicial police
conduct preliminary investigations under the supervision of the public prosecutor,? until the
case is referred to an investigative judge by the prosecutor. The Special Rapporteur has
learned that while the designation of an investigative judge is mandatory in cases of torture,
in the absence of a regulation prosecutors in practice exercise discretion to either first
conduct a preliminary investigation before referring the case to an investigate judge, or
designate a judge immediately.

91. The Special Rapporteur has received information that the Ministry of Interior
separates the investigative and custodial functions of the police. However, he expresses
serious concern about complaints that alleged perpetrators of torture and ill-treatment or
their supervisors within the judicial police are sometimes entrusted by prosecutors and
judges with investigating complaints in which they or their colleagues are named. The
Special Rapporteur urges the Ministry of Interior to strengthen the capacity and
independence of the “Inspection Générale de la Police,” which undertakes oversight
activities and receives complaints, with a view to ensuring that all complaints are dealt with
in an expedient, thorough, and fair manner.

92.  Under article 13 of the CCP, all judicial officers, including members of the judicial
police, prosecutors, and investigative judges, are required to report criminal offenses
brought to their attention to the public prosecutor. Investigative judges are in turn obliged
to inform the public prosecutors of all violations brought to their attention or that have been
committed in their presence,® and judicial police officers are required to forward all
complaints, denunciations, and affidavits without delay to the public prosecutors.?” Article
29 of the CCP further obliges all public servants to report known violations to the
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prosecutors. The Special Rapporteur urges the Government to ensure that public
prosecutors, given their important role in ensuring the proper investigation and judicial
pursuit of cases of torture and other ill-treatment, operate independently of the Ministry of
Justice.

93.  However, the Special Rapporteur has learned that in practice, the available legal and
administrative redress mechanisms are not being utilized on behalf of victims, with
investigative judges, directors of prisons, sentence enforcement judges, and physicians very
often not reporting allegations to prosecutors. The Special Rapporteur reminds all
competent authorities, and notably public prosecutors, that they have a legal obligation to
initiate ex officio investigations whenever there are reasonable grounds to believe that
torture or ill-treatment have occurred. He calls on judicial and administrative officials to
comply with their affirmative legal obligations under Tunisian and international law to
investigate every act and allegation of torture and ill-treatment, even in the absence of a
formal complaint.

94.  The Special Rapporteur learned that a Deputy Prosecutor General in the Tunis
region was charged with receiving complains of torture pursuant to an internal decision by
the Tunis First Instance Tribunal in 2011. However, he has heard that the Special
Prosecutor does not automatically register all complaints. Of particular concern are reports
of regular excessive delays in the opening of investigations. The Special Rapporteur
reminds the Government that such delays tend to impede access to justice and the
effectiveness of investigations, including the gathering of forensic evidence. He urges the
Government to take prompt and effective measures to ensure the proper registration and
investigation of all complaints of torture and ill-treatment, with a view to the prosecution
and punishment of those responsible, and calls on authorities to ensure more transparency
and more effective internal communication between authorities such as the judicial police,
prosecutors, and investigative judges. In this context, he welcomes the recent publication of
a Handbook for Judges on Combatting Torture in the Tunisian Law in the autumn of 2014,
with the intent of assisting judges and members of the Public Prosecutor’s Office, and
investigative judges in the Criminal Chambers, in carrying out their work, including
familiarization with international standards for investigation, interrogation, and
documentation procedures in cases of torture and other ill-treatment, as well as the
obligation to bring perpetrators to justice and to provide fair reparations to victims.
Additional training of judges, prosecutors, and lawyers in methods of carrying out prompt
and impartial investigations into all allegations of torture, ill-treatment, and deaths in
custody, as well as other serious human rights violations, are recommended.

95.  The Special Rapporteur is particularly concerned about credible reports of reprisals
against victims who complain of torture and, in some cases, against their families. Several
reports have indicated that some individuals who complained of torture and ill-treatment
were subsequently the victims of intimidation, pressure, and police harassment, and the
Special Rapporteur has heard that victims are often afraid to lodge complaints with the
authorities.

Impunity for torture and ill-treatment committed before and during the revolution

96.  The Special Rapporteur reiterates his call for the State to investigate, prosecute, and
punish cases of torture that occurred under the former regime, including the prosecution of
the highest authorities if the evidence warrants it. He recalls and reiterates the observation
of the Special Rapporteur on the promotion of truth, justice, reparation and guarantees of
non-recurrence that a deliberate and comprehensive prosecutorial strategy to deal with
alleged cases of gross human rights violations, including acts of torture and ill-treatment,
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prior to and during the uprising, has not yet been set in place.?® He welcomes the news that
the Ministry of Justice is working in conjunction with the Truth and Dignity Commission to
develop a strategy, and hopes that this will result in a serious practical effort to prosecute
and punish perpetrators of serious human rights violations during the former regime.

97.  The Special Rapporteur welcomes the fact that Tunisia has prosecuted and tried
some alleged perpetrators of gross human rights violations committed both before the
during the revolution. However, he notes with concern the dissatisfaction nevertheless
expressed by victims and their families, who cite a lack of access to justice, a dearth of
trials and prosecutions, and difficulties in obtaining information regarding the status of
complaints. The Special Rapporteur acknowledges the completion of the Tunis, Le Kef, and
Sfax trials, which brought 53 former officials before military tribunals and resulted in the
sentencing of a number of defendants for gross human rights violations committed during
the revolution, and appear to have been generally conducted in a way that respected the
rights of defendants. The Special Rapporteur echoes concerns by civil society and victims
and their families about the leniency of sentences, which do not appear to be commensurate
with the gravity of the crimes committed, in most of these cases. He is also concerned by
reports that sentences in these trials have been reduced on appeal and that some defendants
have been released after serving their mandatory minimum sentence, and reminds the
Government that punishments must be commensurate with the gravity of the crimes.

98.  The Special Rapporteur is alarmed by the use of military justice under Article 22 of
Law 1982-70 regulating the Basic Status of Internal Security (as amended by the Decree-
law No. 2011-69 of 29 July 2011, amending and supplementing the Military Justice Code),
which gives military courts competence over offences committed by members of the
security forces in the course of duty, regardless of the identity/civilian status of the victim..
The Special Rapporteur is concerned by the vagueness of this article and the legal
uncertainty regarding the application of military justice, which results in lawyers and
victims not knowing whether civilian or military courts are competent to try cases of torture
in many instances, and echoes widely held concerns about closed proceedings in military
courts and about the independence of military courts from the Ministry of Defense. Some
reports indicate that the use of military justice in the Tunis, Le Kef, and Sfax trials
undermined accountability in some significant ways, for instance by preventing victims’
families from having access to investigations or proceedings. He urges the Government to
effectuate reforms ensuring that the appearance of civilians before military courts is
minimized, and to ensure that human rights violations committed by security forces,
including torture and ill-treatment, are tried in the civilian justice system.

Independence of the judiciary

99. The Special Rapporteur remains concerned by complaints that judges and
prosecutors frequently do not act on evidence of torture and ill-treatment, and that the
judiciary remains influenced by the executive branches, and recalls the statement of the
Special Rapporteur on the independence of judges and lawyers in December 2014 that the
close ties between the judiciary and the executive power established under the previous
regime “still need[] to be severed so that judges can become independent in practice.”? He
is encouraged by the constitutional provisions providing for the independence of the
judiciary, judges, prosecutors, and lawyers,® and urges the Government to move forward
with effective proposals for vetting, reforms ensuring the independence and self-regulation
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of the judiciary, and initiatives designed to tackle corruption and combat the negative
public perceptions of the judiciary, with a view reducing the current backlog of pending
cases and ensuring that thorough, independent, and impartial investigations of a gross
human rights violations, including torture and ill-treatment, lead to perpetrators being
brought to justice.

100. The Special Rapporteur is concerned that public prosecutors lack the necessary
independence from the Ministry of Justice and that their discretionary power to assign files
to investigative judges of their choice lead to a lack of effective investigations into gross
human rights violations, including torture and ill-treatment.®® The Special Rapporteur
encourages further Government cooperation with international partners and civil society on
the question of judicial reform, such as a recent national consultation conducted with
support of UNDP, as well as the development of action plans for dealing with the backlog
of cases and reforming the judiciary more broadly.

Reparations and rehabilitation

101. The Special Rapporteur regrets that the Government has not enacted legislation
providing victims of torture with the right to obtain redress, including compensation and as
full rehabilitation as possible, in line with his prior recommendations. He congratulates the
Ministry of Health for opening the first rehabilitation center for victims of torture on 9
December 2014, which is intended to provide medical and psychological care to all victims
of torture, including former political prisoners. Other initiatives, such as a partnership
project between the Ministry of Social Affairs and the Danish Institute Against Torture
(DIGNITY), intended to provide administrative and technical support for the provision of
psychosocial rehabilitative care to victims of torture, are also welcome.

102. However, the Special Rapporteur is troubled by continuing reports that victims of
human rights violations committed before and during the revolution have not received
adequate redress and compensation, and continues to express the hope that redress through
appropriate legal process, notably through the newly implemented transitional justice
mechanisms, will be provided to victims. He reiterates his call on the Government to
provide specialized public services intended to provide medical, psychological, and social
rehabilitation for victims of torture.

Conditions in places of detention

103. Article 30 of the Constitution delineates every prisoner’s right to humane treatment
that preserves his or her dignity. Prisons in Tunisia are administered by the Ministry of
Justice, while garde a vue facilities are administered by the Ministry of Interior. The
Special Rapporteur commends the Government for allowing the OHCHR Office in Tunisia
to visit detention centers. He received reports that prisons remain extremely overcrowded,
with overcapacity rates reaching more than 150% in some cases, according to the General
Directorate of Prisons and Rehabilitation.®

104. During his visit to the Mornaguia prison, the Special Rapporteur observed first hand
that overcrowding appears to be more severe than it was during his last visit. The Special
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Rapporteur has learned that Tunisia’s average prison population stands at approximately
24,000, as compared to the 26,000 during his 2011 visit. The Government has reported
severe shortages of human resources that fall significantly short of acceptable international
standards, notably that there are 2,000 prison guards, 36 resident (or permanent) physicians,
28 psychologists, 14 dentists, and no permanent psychiatrists for Tunisia’s entire prison
population. The Special Rapporteur notes with concern that overcrowding in detention
facilities has a negative effect on the rights of prisoners and results in inhumane sanitary
conditions and the denial of essential services such as medical care, as well as
opportunities for visits, exercise, and work.

105. While most reports of torture and ill-treatment by authorities were reported during
arrest and interrogation, the Special Rapporteur received rare accounts of torture and ill-
treatment in prisons, and found that detainees in Tunisia experience inhumane conditions of
detention and treatment in prisons. During his visit to the Mornaguia prison, he learned that
the prison was operating at 16% overcapacity, with 6,300 prisoners (5,400 capacity). He
was told that the prison had eight resident physicians, as well as two resident and two
contract dentists. Other estimates provided by the Government indicate that the prison has
one physician for every 1,000 prisoners. In one instance, the Special Rapporteur found 62
detainees housed in a single cell with 30 beds. The Special Rapporteur heard some
complaints about the denial of medical, including psychiatric, care upon request by some
detainees. He also heard complaints about sanitary conditions, including the availability of
toilets, with some prisoners reporting the spread of skin diseases, and about the quality and
quantity of food, with meals reportedly being served twice a day. While authorities reported
that prisoners are allowed 90 minutes to two hours outside daily, some prisoners reported
only being allowed outside for 15 minutes per day. The Special Rapporteur has also heard
reports of prisoners being denied visitation rights and being placed in solitary confinement
for several weeks as punishment.

106. The Special Rapporteur observed that the 10 to 20 juveniles in the Mornaguia prison
were detained separately from adults in a separate wing in accordance with Article 10 of the
Law on the Organization of Prisons. This is in accordance with other reports that juveniles
and women are detained separately in detention facilities in Tunisia. However, the Special
Rapporteur notes with concern reports by the OHCHR in Tunisia that separation of
prisoners on grounds of charges and criminal records, as well as separation between
convicted and pre-trial prisoners, is not adhered to in most detention centers throughout the
country.

107. During his visit to the Bouchoucha garde a vue detention center, the Special
Rapporteur was informed by the authorities that the detainees were not permitted access to
a lawyer, visits, or telephone calls during their stay. The Special Rapporteur heard
complaints about the quality and quantity of food, insults by guards, and reports that
detainees are only allowed access to toilets once during the day and once at night.
Authorities insisted that the six-day limit for detention was respected, and that the
authorities contacted the police station responsible for bringing each detainee to the Center
after six days. Nevertheless, the Special Rapporteur has heard other reports that the duration
of garde a vue sometimes exceeded the maximum limit for up to 15% of pre-charge
detainees (“gardés a vue”) at any given time, and in rare cases exceeding one month. The
Special Rapporteur learned that the Bouchoucha detention center has a resident physician
and a nurse in the mornings, but that medical examinations are not routinely undertaken for
incoming detainees. He was informed that when detainees arriving at the detention center
display signs of illness or violence they are sent to a hospital, and only taken-in pursuant to
the presentation of a medical certificate. In addition, although detention center authorities
as such keep records of detainees’ medical conditions, they do not appear to report potential
cases of mistreatment to the prosecutor. The Special Rapporteur urges authorities to carry
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out routine medical examinations on all pre-charge detainees entering police stations and
garde a vue centers, despite the fact that this right is not guaranteed in legislation.

108. The Special Rapporteur has also received multiple reports of very poor conditions in
other garde a vue detention facilities, such as unhygienic and very poor sanitary conditions,
including inadequate access to running water, soap, and showers; structural deficiencies
leading to inadequate waste management; and a lack of beds and mattresses. He has also
heard accounts of inadequate nutrition, including the insufficient provision of food, and
reports that juveniles are not always separated from adults in garde a vue facilities.

109. The Special Rapporteur has learned that in October 2012 the ICRC and the Ministry
of Interior launched a project on improving the treatment of persons during pre-charge
detention, which aims at developing and implementing a strategy for improving the
conditions of pre-charge detainees in accordance with international standards. The project
will run until 2016 and entails proposals for new laws incorporating more guarantees and
greater safeguards against mistreatment of suspects during pre-charge detention, drafting a
code of conduct for law enforcement agents, and training more than 3,000 security forces
across Tunisia. The Special Rapporteur is concerned that enforcement judges, who are
entrusted with the task of judicial review of conditions of detention in prisons and of the
serving of custodial sentences, monitor the execution of sentences and detention conditions
of convicted prisoners, therefore serving only approximately 40% of the State’s detainees.
The Special Rapporteur accordingly urges the Government to ensure proper supervision of
garde a vue centers by public prosecutors, as is required by law.

110. The Special Rapporteur has learned that a project developed with the ICRC is
underway to transfer responsibility for the prison health system from the Ministry of Justice
(the Department of Prisons and Rehabilitation) to the Ministry of Health, and is being
tested in several prisons. The Special Rapporteur urges the Government to follow-through
on this initiative with a view to guaranteeing the full independence of prison medical staff.

111. The Special Rapporteur has learned that more than half, or approximately 13,000 of
Tunisia’s detainees, are in pretrial detention, and notes with concern the Government’s
overreliance on preventive custody and the imposition of prison sentences for offenses like
drug consumption. Although the maximum period of preventive custody is 14 months for
felonies and nine months for misdemeanors, the Special Rapporteur heard multiple reports
that these periods are occasionally, although not frequently, exceeded in practice, with
some prisoners reporting that they spent up to three years in pretrial detention. The Special
Rapporteur reiterates the fact that imprisonment must be made, both in legislation and in
practice, a measure of last resort, and calls on the Government to consider in particular the
use of non-custodial measures as punishment, such as fines and sentence suspension for
some offenses, including minor drug charges. He calls on the Government to consider
greater use of bail and alternative measures in place of detention, under appropriate
circumstances.

Conclusions and Recommendations

112. The Special Rapporteur welcomes Tunisia’s continued commitment to
eradicate torture, and the positive institutional and legal reforms it has undertaken
since the Revolution, including the adoption of a new Constitution, legislation on
transitional justice, and the establishment of the Truth and Dignity Commission,
which he hopes will ensure access to justice and redress for all victims of torture and
ill-treatment. The Special Rapporteur observes that many of his 2012
recommendations remain valid, and is hopeful that this follow-up report will provide
a new opportunity to gain traction on significant reforms in pursuit of the eradication
of torture and ill-treatment and of the cycle of impunity for serious violations of
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international human rights law. He urges the new Government to seize the
momentum generated by the State’s successful transition to democracy to achieve
accountability, ensure access to justice and reparations to victims and their families,
institutionalize appropriate safeguards against torture and other ill-treatment, and
improve conditions of detention throughout Tunisia.

113. The Government must in particular ensure prompt, independent, and
impartial investigations into all allegations of torture and ill-treatment, as well as
prosecutions and convictions in accordance with the severity of the crime. The
national definition of torture must be brought into accordance with the Convention,
and institutional and legal reforms must be vigorously pursued with the aim of
strengthening safeguards and prevention, particularly in terms of guaranteeing access
to a lawyer from the moment of deprivation of liberty, shortening the period of time
spent in detention under police custody to a maximum of one or two days for all
crimes, and ensuring a complete medical examination at the moment of arrival and
transfer from all detention facilities. The newly established NPM must be adequately
staffed and resourced with a view to enabling it to carry out its functions
independently and effectively, but should not be understood as a substitute for the
need to allow civil society to conduct visits to places of detention, or for the State’s
affirmative obligation to investigate, prosecute and punish every instance of torture In
this context, the Special Rapporteur urges the Government to continue adopting and
implementing substantive reforms to make Tunisia a model of democratic transition
and an example of how to effectively end a long lasting practice of torture.
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PecnyOuunka TagkukucTan

BBeaenue

1. CrenuanpHbld  JOKJIAOUYUK MO BONPOCY O TMBITKAX M JOPYIHX JKECTOKHX,
0eCcUeNIOBeYHBIX M YHIKAIONIUX JOCTOMHCTBO BHAAX OOpalleHUs WM Haka3aHusd, XyaH O.
Mennec, mocerun PecnyOmmky Tamkukuctan ¢ 10 mo 12 ¢espams 2014 roma c
HOCTICAYIOIIMM BH3UTOM, II0 IIPHIJIAIICHUIO IPAaBUTENIBCTBA, PH MOAJEPKKe VI HUIIMATHBEI
N0 NpeIyNpexIeHUI0 NBITOK lleHTpa Mo mpaBaM 4YenoBeKa M T'YMaHHTApHOTO MpaBa
IOpunuyeckoro koyuremka AMEPHKAHCKOTO YHUBEPCUTETa B BammHrrone.

2. Ienp BU3KTA - OIIEHKA MPOTPECcca, JOCTUTHYTOTO MPABUTEIECTBOM M0 OTHOIICHHIO K
BBITIOJIHEHHIO peKkoMeHaanuit noknaaa CrenuansHoro gokitaquuka (A/HRC /22/53/Add.1)
nocie ero nocemenns Tamkukucraga 10-18 mas 2012 roma. CriemuaibHBIA JOKIAAINK
BBIP2XKAET MPU3HATENHLHOCTh TMPABUTENbCTBY Ta/PKUKKCTaHA 3a TMPHUIVIANICHHUE JUIs
NPOJODKCHUST paHee Ha4yaTo paboThl M MOAYEPKHBACT, YTO ITO SIBISIETCS XOpOIIeh
MPAKTHKOM U MPUMEPOM TS APYTHUX TOCYAAPCTB.

3. B TeueHme Tpex mHEW CBOETO MOBTOPHOTO mocemeHus CrenuaibHbIA JTOKIIaT9nuK
BCTPETWJICSI C  BBICOKOIIOCTaBICHHBIMH  JOJDKHOCTHBIMH ~ JIMIJAMH  OT  Pa3HbIX
TOCYAAapCTBEHHBIX BEJIOMCTB, B TOM 4YHCJIE€ MUHHCTP HMHOCTPaHHBIX Jel, MHHHUCTp
BHYTPEHHUX €], ['eHepanbHblil npokypop, MuHucTp roctuuuu, HavaneHuk YmnpaBieHus
WCIIOJIHEHUsI YTOJIOBHBIX Haka3aHWW npu MuHHcTepcTBe IocTHnuM, llpencenarens
BepxoBHoro cyna, npencrasuresnn Koncrurynuonnoro cyana, Ilpencenarens Iapnamenta
u IIpencenatens IlapiamMeHTCKOTO KOMHTETa IO 3aKOHOJATENLCTBY M IIPaBaM YeJIOBEKa,
Havansauk Ortnena rapantuil npaB uyenoBeka McnonnutensHoro Anmnapara [Ipesuaenra,
YnosHOMOYEHHBIH 1O mpaBaMm 4enoBeka, [Ipeacemarens ['ocynmapcTBeHHOro KoMHTETa
HallMOHAJIbHOM Oe3omacHocTH, MUHHCTD 3IpaBOOXPAaHEHUS W COIMAIBHON 3aIlHTHI
HacesieHus, JJupexrop Pecry6mikanckoro neHTpa cyae0HO-MEeAUIIMHCKON 3KCIIEPTH3EI IIPH
MuHHCTEpCTBE 3/PaBOOXPAaHEHUS] M COUMAIBHOM 3amMThl HaceleHWs H  MHHHCTp
o6oponbl. CrienuanbHBI TOKJIAIYNK TaKKe BCTPETWIICS C IIPEJCTABUTENSIMH areHTCTB
Opraam3anmun  OObeqUHEHHBIX Hamuif, Apyrux MeXIyHapONHBIX OpraHM3aluil W
OpraHM3alMii TIpakJaHCKOro oOIIecTBa, a Takke C JKepTBaMHM IIBITOK M HX
poncrBeHHMKaMu. Kpome toro, CrenuanbHBIH JOKIaIYUK TOCETHI MeCTa JIMIICHMS
cBoOOTBI B TOpoe Jyman0e.

4, CrneunanbHblii  JTOKJIAIYUK XOTed Obl TOOJarofapuTh NPABUTEIBCTBO 32 €r0
OTKPBITOCTh U JOCTYNHOCTb JUIl BCTPEY, 32 y4acTHE €ro MHpEeACTaBUTENEeH BBICOKOTO
YPOBHS Ha IPOJYKTUBHOM KPYTJIOM CTOJIE C INPEJCTaBUTENISIMH I'PaKIaHCKOTO O0IIecTBa,
KoTophIii cocrosuics 12 ¢espans 2014 rona. CrienuanbHbBIi JOKJIAQAYUK TAaKXKe BbIpaskaeT
CBOIO IIPHU3HATEIBHOCTh IPABHUTENLCTBY 32 MNPEIOCTaBICHHE €My OECIHpErsITCTBEHHOTO
JIOCTyIa K MECTaM COAEPKaHUs MOJ CTpa)kel, B COOTBETCTBHM C TEXHUUECKUM 3aJaHHEM
MHCCHHA 110 YCTAHOBJIEHHMIO (AaKTOB CHEIMANbHBIMU JOKIaguuKaMu. CrienuaabHbINH
JOKJIaUUK MpPU3HATEJICH MPEACTaBUTESIM TPaXKJaHCKOro oOIIecTBa 3a HMX y4acTHe B
BBIIIIEHa3BAHHOM MEPONPHATHH, a TaKkKe 3a WX OOJBIIYI0 IOMOIIF B MOHUTOPUHIC WU
OLIEHKE BBIIOJIHEHHUS €70 PEKOMEH AU,

5. B konme cBoeit wmuccnmu CnenumaibHBIA  JOKJIAQUMAK —ITOJEJHJIICS CBOMMH
IpeBapUTEIbHBIMI BBIBOJAAMU C IPAaBUTENBCTBOM. 7 MapTta 2014 roma oH HampaBHI
IIpaBuTenbCTBY pa3sBEpHYTYIO IMPEABAPUTEILHYIO BEPCUIO HACTOSILETO JOKIAAA.
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IIpaBoBasi 1 HHCTUTYIIMOHAJILHASI OCHOBA /ISl PeAYNPeKIeHUs U
npeceyeHus NbITOK U )KeCTOKOr0 o0panieHus

6. CrneuvanbHbli  JOKJIAQMUYUK  YJOBJIETBOPEH CEPhE3HBIM M  CUCTEMaTHYECKUM
MOJAXO0J0M, KOTOPBIA MpUHAT [IpaBUTENHCTBOM B OTHOIIEHWH €ro pekoMeHpanmii. OH
BBIPAXKAET MPU3HATEIBHOCTh MPABUTEILCTBY 3a pa3paboTky HalpoHanbHOTO I1aHa
JIEUCTBUI MO BBHIMOJTHEHUIO PEKOMEHAALMN, CBS3aHHBIX C 3allpellleHueM TBITOK |
JKECTOKUM OOpaIieHHeM, KOTOpbIe OBUTH MOATrOTOBJICHBI CHEUalbHBIM JOKIaTIMKOM U
Komuterom mpotuB meiTok Opranmsamun OO0bequHeHHBIX Haruit mocnme ero o0030pa
Tamxukucrana. CreunuanbHbBIA JOKJIAMUUK Tpu3Hanl HanuoHanbHBIM TIaH JeicTBUiA
YAOBIETBOPUTENbHBIM, TaK KaK B IUIAHE CJIEJaHbl MOMBITKH ONPEJENIUTh MPAKTUYECKUE
[iard Mo BBHITIOJHEHUIO PEKOMEHIAlWH, W Uil UCIOJIHEHHs IUIaHa B HETO BKIJIIOUEHBI
pasznuunbie BeTBU BiracTH. OxHako CHeruanbHbIi JOKIAAUYMK BBIPAXKAET COXKAJICHUE, YTO
npu paszpaboTke U peanusanuu [lmaHa nelcTBUi He OBLIM TPOBEACHBI KOHCYIbTAIIUH C
yyacTHeM TpaxJaaHckoro obOmectBa. OH NPHU3BIBAET NPAaBUTEILCTBO OOECHEYUTH OoJjiee
IIMPOKHE KOHCYJBTAIMM C Yy4YyacTHEM TIpaxkJaHCKOro oobmiecTBa Ipu pa3paboTke |
peanuzaluy AaJbHEHUIINX MEp, HANPAaBICHHBIX Ha OOpPbOY M MPEAYNPEKICHHE MBITOK U
KecTokoro  ooOpauieHus, COTpYyITHHYECTBO C TPaXJAHCKUM OOIIECTBOM  JIOJDKHO
OCYIIECTBIIATECS WHCTUTYIIMOHAIBHO, MYTEM BKIIOUCHHUS NpEJCTaBUTENECH HE3aBUCHUMBIX
OopraHu3alii B KauyecTBE TOJHOMPABHBIX uiIeHOB KoOMHUCCHMH 10  BBITIOJHEHUIO
MEKIYHAPOIHBIX 0053aTEIbCTB PECIYOIUKH B 00JaCTH MPaB YeJI0BEKA, KOTOPBIC TOJIKHBI
WrpaTh aKTUBHYIO pOJIb B KOOPAMHALIMM WM KOHTPOJIE XOAa pealu3alud peKOMEHAalui,
CICTaHHBIX B PaMKax MEXaHHM3MOB MO IpaBaM yeimoBeka Opranmzanuu OObETUHEHHBIX
Hanwmii. CrienanbHbIi JOKJIQTYMK OTMEYAET, YTO B HEKOTOPBIX 00JACTIX IUIAHy JeHCTBHNA
HE XBAaTaeT OMNpPEAECICHHOCTH U M3MEPHUMBIX CTaHAAPTOB, YTO 3aTPYAHSET IMpPOBEACHUE
[IPABWIBHOM OLEHKU peajn3allui IUIaHa.

7. CrienanbHBI  TOKJIAQAYUK BBIPAKAET IPHU3HATENIBHOCTh IPABUTEIBCTBY  3a
BBIPAKEHHYIO [IPUBEPKEHHOCTDh peanusauuu Ilnana neiicTBuil U 3a NPUHATUE MEP B OTBET
Ha HEKOTOpBIE W3 €ro peKOMEeHMAAIWil, HampuMmep, IIyTeM YCTAHOBJIEHHA KaMmep
BUICOHAOIONICHHUSI B HEKOTOPBIX IIEHTPAaX BPEMEHHOTO coaepkaHus. OH Takxke MpHU3HAET
YCHUIIHSI TIPAaBUTENIBCTBA 110 MHCTPYKTAXy COTPYAHHUKOB IIPABOOXPAHUTEIHHBIX OPraHOB, B
TOM YHCJIE€ MHJIUIIMOHEPOB O IMIOJHOM 3amlpeTe MBITOK U JKECTOKOro oOpamieHus B
MEXTyHapOIHOM u BHYTPHUIOCYIapCTBEHHOM npase, gepe3 3asIBIICHUS
BBICOKOTIOCTABJICHHBIX JIOJDKHOCTHBIX JIMI] HA CEMUHApax M KOH(QEPEHIHX, MPOBEICHHBIX
B 2012 1 2013 romax. CreruanpHbI TOKIAIUUK OBUT paj yCIBIIATh O TOM, YTO B TEUEHUE
MOCTIETHUX JABYX JeT Obulo mpoBereHo 60 ceMHHApOB Ha TeMax 3alpeTa MBITOK; 4TO
Axkanemuss MBJI BBena Kypc JISKIMI 0 TpaBaM 4elioBeka B OOprOe ¢ TeppopU3MOM, H O
NPEANPUHATEIX HMHUIMATHBAX M0 CO3JaHHWI0 TPO(PECCHOHATFHOTO MOTCHIHANA Ut
COTPYAHMKOB MWJIHMINHK, BKIIOYass y4yeOHBIE 3aHATHA UM CEMHHApHl C y4acTHEM
rpaxxaanckoro obmectBa. CHerUanbHbIN JOKIAAUYMK TPUBETCTBYET HOBYIO CTpareruro
NpaBUTENILCTBA MO pedopMe opraHoB Muiuimu Ha nepuox 2013-2020 romoB, xoTopas
CTaBHUT TaKWe IENN KakK: MMOOIIPEHHEe MPO3PavyHOCTH, BHICTPAUBAHHUE B3aMMOOTHOIICHUH C
0OIIeCTBEHHOCTRIO,  TPEAOTBPAIICHNE MTOBTOPHBIX HApYIIEHHH W  TIOBBIIICHHE
651ar0COCTOSHISI TIEpCOHANIA W YIIy4YIIEHHE ero YCJIOBHI Tpynda, M HaJeeTcs, 4TO TaKue
MHCTUTYLHOHANBHBIE pedopMbl OymyT 3((EeKTHBHO NPOBEICHBI B COTPYAHHYECTBE C
TPKIAHCKUM OOIIECTBOM.

8. CHGHH&HBHBIﬁ JOKJIAAYMK IIPU3BIBACT MPABUTEIIBCTBO W BHPEAb OCYIICCTBJIATH
AaKTUBHYIO U YCKOpPEHHYI0 peanusauuio [lnana nelcTBUN M €ro peKOMEHJalui, TakKe OH
MOOMIpPSeTh 3asABICHHOC HaMepeHue BlacTel mo oOHoBieHHWIo [lnmana neiictBuit. OH
HACTOATEIbHO IPU3BIBAECT IPABUTEIILCTBO BKIKOYUTh KOHKPETHBIE MEpbl M Ha3HAYUTH
CPOKH, OpraHbl, OTBETCTBEHHBIE 33 HAJ30p, a TAKXKE YCTAHOBUTb TOYHBIE CTaHAAPTHI IS
peaNn3anyuy U OTYETHOCTH. B cooTBeTcTBHM ¢ 06miei monmutukorr Y BKITY, mpaBuTenbCcTBO
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MOXET PacCMOTPETh BOIIPOC O BKIIOYCHUH peKoMeHAannii CrennaabHOTO IOKJIaT4HKa B
OIIMH KOMIUICKCHBIN HAIlMOHAIBHBIHN TUIaH JeHCTBUI B 00JaCTH MIpaB YeIOBEKa, YTO MOTIIO
6b1 00ecHeynTh LENOCTHOEC BBIOJTHEHHE PEKOMEHIALUI B paMKaX BCEX MEXaHHU3MOB
Opraamannu OO0beqHEHHBIX Haruii mo mpaBaMm 4enoBeKa, B TOM YHCIE TE€X, KOTOPHIE
OyAyT BKITIOUEHBI B OyIymiuii YHHUBEpCaIbHBIN NEepHOINUECKUI 0030p, 3aIIaHIPOBAHHBIH
Ha Havayno 2016 rona.

3anpe1ue1me NbITOK B HAIIMOHAJBHOM 3aKOHOJAATEC/IBCTBE

9. CrienabHBIN TOKJIAAYUK MO-TIpEKHEMY OOECTOKOSH TeM, YTO, HeCMOTpS Ha TO,
yto B 2012 Tomy B YTONOBHBIM KOJAEKC OBLTH BHECEHBI ITONPABKH O BKIIOYCHHH B €rO
crateio 143.1 ompeneneHus «OBITKA» B COOTBETCTBHHU co cTatheil | KoHBeHIMHM mpoTuB
meiTok  ("KoHBeHmusa'"), Haka3aHWsA, Ha3HadYaeMble 3a TIPECTYIUICHHUS TIBITOK, HE
COM3MEPHMEI C TKECTBIO 3TOTO MPECTyIUICHHsA. XOTs cTaths 143.1 BkmodaeT B ceds
HECKOJIbKO OTATYaIOIINX OOCTOSTENBCTB IBITOK, 32 KOTOPHIE MOXKET OBITh Ha3HAYEHO
HaKa3aHUE CPOKOM IO MSATHAALATH JIET JIMIICHUS CBOOOMBI, HA MPAKTHKE NMPUMEHSIOTCS
HaKa3aHUs CPOKOM JIMIIECHHS CBOOOABI HE OOMbIIE YeM OT 2 JI0 5 JIET 3aKITIOUYCHUS, U Aaxe
MX 4acTO COKpAINAIOT a WX HCIIOJHEHHE OTKIaabsiBaeTcs. st Toro 4ro0sl rapaHTHPOBATh,
YTO KPUMHHAIM3ALMS MBITOK MM OOBABICHHE 3TUX ACSHUN NPECTYIUICHHEM IO 3aKOHY
CHEPXHUT WX BO3HHMKHOBEHHE, CHennanbHbIM [JOKIAJUUK HACTOSATEIBHO IPHU3bIBACT
NPaBUTEIBECTBO YCTAHOBHTh HAaKa3aHWE B COOTBETCTBHH C TSKECTHIO HPECTYIICHUS.
CrnennanbHbIi JOKNAAIMK OBUT TAaKKEe NMPOMH(GOPMUPOBAH O TOM, UYTO IO-TIPEKHEMY
NPUMEHSETCS. aMHHUCTHUS K NPECTYIUICHNIO NBITKA. OH HAallOMHUHAET NMPaBUTEIBCTBY, YTO
IBITKH a0COJIIOTHO 3alpelieHbl MEKAYHApPOAHBIM IPaBoOM, M 4YTO corjacHo KoHBeHIMn
rOCyAapcTBa MMEIOT OCHOBHOE 00513aTENbCTBO PACCIEIOBAHMS, CyJeOHOTO TpecieIOBaHNs
Y HaKa3aHWS BCEX aKTOB IBITOK. XOTS CMSTYEHHUS NPHUTOBOPA, TTOKAa COKPAIIEHHE CPOKa
HaKa3aHUs MO-TIPEKHEMY OTPaXKaeT TSDKECTh IPECTYIUICHHS, MOKET OBITh NPUEMIICMbIM B
COOTBETCTBHHM C MEXyHapOJHBIM ITPABOM, aMHHCTHUS ¥ TIOMWJIOBAHHE B OTHOLIEHHH aKTOB
IBITOK CO3/1aI0T BO3MOXKHOCTh O€3HAKa3aHHOCTH B HAPYIICHUN MEXIyHapOIHBIX ITPABOBBIX
obs3arenscTB Tamkukucrana. CrenyanbHBIN JAOKIAAYUK PEKOMEHIYET HpPaBUTEIBCTBY
BHECTH IIONIPAaBKHA B CBOE 3aKOHOMATEIBCTBO IUISI OTPAKCHHS B HEM HEJOILyCTUMOCTH
AMHHUCTHUH 32 TIPECTYIUICHHE TTBITKH.

I'apanTuu u npexynpexaeHne NbITOK

10. ChoeumanbHBIA JOKITATYMK TPHBETCTBYET WHKOPIOPAIHIO YETKOTO TOJKOBAHHUS
NPUMEHEHHsI TapaHTHUH 3allUThl OT MHITOK M JKECTOKOTO oOOpamieHus ¢ MOMEHTa
3aJiepKaHus TTOJA03PEBAEMBIX JIMI], & TAK)KE KOHIETIIHIO HEJIOMyCTUMOCTH HCIIOIB30BaHUS
JTOKa3aTeNbCTB, TONYICHHBIX B Pe3y/bTaTe IPUMECHEHUS HE3aKOHHBIX METOIOB Ha OCHOBE
ITocranoenenus Ilnenyma BepxoBHoro cyna ot urons 2012 ropa, TOIKYIOLIETO CTaThIO
143.1 YromoBHOro Kojekca,. Xors CHernuaibHBIA TOKIAJYUK OTMETHI NPHUHATHE 3TOTO
MMOCTAHOBJIEHHS B €r0 NpeAbIAYLIeM OT4ETEe, Teeph OH MPUHUMAET BO BHUMaHHUE ,4TO 3TO
MOCTAaHOBJICHUE OBLIO XOPOIIO MPUHSITO IPa)kTaHCKUM OOIIECTBOM, a TAKIKE PACIIUPEHO C
MOMOIIBI0 KOHKPETHBIX PYKOBOJICTB, HAINPABICHHBIX HAa OOYYCHHE TOCYNapCTBESHHBIX
CIIyXalllUX JIJIsl €r0 peanu3alui.

11. Tem He MeHee, kak 310 Obuto u B 2012 romy, CrnenuanbHBIA IOKIATIMK IIO-
NpeXHEMY OOECIIOKOEH Cepbe3HBIMH HeloCTaTKaMH B obOecrnedeHHH >(PQEeKTUBHBIX
IpolecCyaabHbIX TapaHTUI B TE€UEHUE MEPBBIX YACOB IOCJIE apecTa U COAEPIKAHUS IOJ
CTpakel, HECMOTpsl Ha WX Halu4yue B YTroJjoBHO-mponeccyansHoM konekce (YIIK) u B
COOTBETCTBYIOIIMX  MOJIOXKEHHUSX W  MHCTPYKIMsAX/pacnopsokeHusx. IIpakTnueckoe
OTpuIlaHue (QYHIAMEHTAJIBHBIX TapaHTWi, BKIIOYas ONEpaTHBHOE OQOpPMIIEHHE H
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3ajiepsKaHue Hocle JOCTaBleH s B MUIuLeiickuii yaacTok®, npaBo Ha afBokaTa ¢ MOMEHTa
JUIIeHHs cBOOOABIY!, NpaBO Ha HE3aBMCUMOE MeEIMIUHCKOE 00C/e]0BaHMe JIMII,
HaXOJIAIINXCS IO CTPakeH, a Takke MPaBo MPECTAaTh Nepes Cyabeil B TedeHue 72 9acoB ¢
MOMEHTA 3aJIepXKaHus, AeaeT JINLI, JINIIEHHBIX CBOOOBI, KpailHe ySI3BUMBIMH IS ITBITOK 1
JKECTOKOT'O OOpaIIeHuUSI.

12. CrenanbHBI  JOKIAMYMK  HPUBETCTBYET  COOOIIEHUS 0  TOM, 4910
[IpaBurenscTBeHHAsT pabodas TpyIma paccMaTPUBACT BO3MOXKHOCTH —IIPEIIOKEHHUS
M3MEHEHHH B 3aKOHOIATEIBCTBO C IENBI0 COKPAIICHUS CYMIECTBYIOIIEr0 MaKCHMAalbHOTO
12-gacoBoro cpoka, HEOOXOAMMOTO [UIS YBEIOMJICHHS CEMBH 3aJepKaHHOTO O €ro
3aepKaHuU W U TPEIOCTaBICHUS MM JOCTyNa K aJBOKaTy, M O 72 dacaX, 4TOOBI
3aepKaHHBIe Tpeactanu nepex cynséit. Tem He MeHee, CrenMaibHBIN JOKIIATIIK
HATIOMHHAET MPaBUTEIBCTBY, UTO JIFO00E YCOBEPIICHCTBOBAHUE 3aKOHOIATEIBCTBA TOTKHO
COTIPOBOXKIATHCS coZiepKaTeIbHOM MIPaKTHIECKOI peanm3armeit rapaHTHH.
[IpaBUTENBECTBO JOKHO JOMOIHHUTENEHO TapaHTHPOBATh, YTO HECIIOCOOHOCTH COOMIOIATH
1 BBHITIOJHATH CYIIECTBYIOIINE MIPABOBBIC MOJIOKEHUS SBISIETCSI CEPhE3HBIM HEJJOCTATKOM U
COTIPOBOXKIAETCS COOTBETCTBYIOIIMMH CAHKIUSAMH, a HE MPOCTO JUCHUIUTHHAPHBIMU
MepaMHu.

Ogopmaenue apecma, ygedomaeHue cembl U NPOOOIHCUMENLHOCHb COOEPIHCAHUSA NOO
cmpaoicell 00 Hauana cyoebHo20 npoyecca

13. B cooTBeTcTBUE €O cTaTheil 94 YTOIOBHO-TIPOLIECCYaNBHOTO KOACKCa, apecT UMEeT
MECTO, KOTJla YeJIOBEKa OCTABILIIOT B CICACTBEHHBIH OpraH M MOJBEPTAlOT BPEMEHHOMY
3aJiep’)KaHMI0 B CIELHUAIBHOM YUpekaAeHHH, ompenencHHoM Kopekcom. Tem He MmeHee,
MOMEHT (DaKTHYECKOTO 3aJiepKaHus ompenensercss Toibko B [locranosnennn [Inenyma
BepxoBHOro cyzaa, KOTOpoe HE MMEET CHIIBI 0053aTebHOTO MPABOBOTO 00S3aTENbCTBA.
CrnenmanbHbIA TOKJIaMYMK HAIOMHHACT IPaBUTEIBCTBY, YTO KaK B 3aKOHOJATENILCTBE, TaK
1 Ha IPaKTHKE JOJDKHO OBITh YETKOE MOHMMaHKE TOTO, YTO JIMIIEHUE CBOOObI HAaUNHACTCS
C MOMEHTA 3aJep)KaHus I110JI03PEBAEMOr0o, HE3aBUCHMO OT €r0 MECTOHAXOXICHHUS, U 4TO
3a7iep’kaHHbIe  JIOJDKHBI MMETh IIpaBO Ha IPOLECCyalbHBIE TapaHTHM C MOMEHTa
(bakTHYECKOTO0 3a/iepKaHus, elle 10 UX 0popMIICHHSI.

14, ChoeumanbHBIA JOKJIAMYMK OBUT pal y3HAaTh, 4TO MHCTPYKIMS TpPaBUTEIHCTBA,
W3JaHHas Tocie ero mocemeHus crpanbl B 2012 rony, pasbpscHsieT 00sS3aHHOCTH
rOCyIapcTBa PETUCTPUPOBATh 3aJCPKAHHBIX CPa3y B MOMEHT 3a/iep>KaHHs W BHOCHTBH ITY
uHdopMaLuIo B 0fuH KypHan/peectp.® Tem He MeHee, OH 00€CIIOKOEH COOOIIEHUAMH O
TOM, YTO 3TO 00S3aTEIECTBO IO CHUX TOp HE Be3Jle TapaHTHPYETCS Ha MPaKTHUKE, HECMOTPS
Ha TO, 4TO (panpcupuKausd JaThl M BPEMEHH 3aJep)KaHUS B HACTOSIICE BPEMs SBISIETCS
YrOJIOBHBIM IPECTYIJIEHUEM B COOTBETCTBUHU cO cTaThsimu 323, 358 u 359 VYromosHoro
KOJeKca, W, HECMOTPs Ha OTYEThI O TOM, YTO IPOM3OILIO COKPANICHHE KOJIMYCCTBA
ClIydaeB 3aJIepKaHHBIX, KOTOPhIe HE OBLIHM JOJKHBEIM 00pazoMm odopmiteHsl. [IpaBuimbHOE
odopMIIeHHE JODKHO BKIIFOYATH CBEACHWS, BKIIOYAIONIME (paMMIMK BCEX COTPYAHUKOB,
YYACTBYIOIIMX B 3aJICPKaHUM, a TaKKe HHPOpMANUIO 00 OOCTOSATENBCTBaX apecta U O
(PU3NIECKOM COCTOSTHHUH 331eP KaHHOTO.

15. CHGHHaJ’ILHLIfI JAOKJIaAYUK COXKAJICET, YTO HE CMOI" OIPCACIINTDb, YBEAOMIIAIOT JIM Ha
MPAKTUKE COTPYAHUKH TIPABOOXPAHUTCIIBHBIX OPraHOB aJIBOKaTa WJIM YICHOB CEMbU
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YrosoBHO-TIpoIiecCyaIbHbIi Kogeke, cT. 94.1.

VYro0BHO-TIpoLIeCcCYaIbHbINH KOJEKC, cT. 22.1 u 49.2

B VronoBHo-npoleccyaabHOM KoeKce, CT. 94, TOBOPHUTCS, YTO MPOTOKOJ JOIKEH OBITh COCTABJICH C
YKa3aHHEM OCHOBAaHHWI, MeCTa M BPEMCHH 3aJICpXKaHUs B TCUCHHE TPEX YaCOB C MOMCHTA

3aJiep KaHms, a MO0JJ03PEBACMBbIi JOJDKEH OBITh IPOUH(POPMUPOBAH O CBOUX TIPaBaXx.
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3aJep)KaHHBIX Ha JTalle MX MepeBOJa M3 ONHOTO YUYPESXKICHUS B JAPYroe, B TOM YHCIE B
LeNAX J0Mpoca, COONMIoAaeTCs I Ha MpakTHKe 12-gacoBoil mepmoj BpeMEHH, B TCUCHUE
KOTOPOrO HJICHBI CEMbH [OJDKHBI OBITh NPOMH(GOPMUPOBAHBL O 3amepixaHuu (B
cootBeTcTBUU co cTaTther 100 VIIK).

16. CrnenuanbpHBIA JOKIATYMK HACTOATEIBHO IPHU3BIBACT INPABHTEIBCTBO COKPATHThH
CPOK 3aKOHHOTO IPEABAPUTEIILHOTO COACPXKAHUS IOJ CTpaXked IO TNPeabsIBICHUS
oOBuHeHHS 110 48 YacoB B COOTBETCTBHH C TPHU3HAHHBIMH MEXIYHAPOIHBIMHU
craggaptamu. OH BeIpakaeT 0co0yr0 00eCIIOKOEHHOCTH 110 TIOBOTY COOOIICHUH O TOM, UTO
OpraHbI He MPUACPKUBAIOTCS 3aKOHHOTO IIPEIETFHOTO CPOKa 3aIepiKaHNs COCTABITIOIOMIMH
72 qaca, TIoCiie KOTOPOTO TI003pPEBAEMBIE JTHOO OCBOOOXKAAIOTCS JIMOO MPEACTAIOT Tepen
Cynb€ii M TepeBOIATCS B IpeNBAPHTEIBHBIC CICICTBEHHBIE H30JIATOPHL Takxke ObUIH
COOOLICHUS O TOM, YTO CYIbU HMEIOT BO3MOXKHOCTH HPOMJINTH IEPBOHAYAIBHBIA 72-
YacoOBOHM CpOK emie Ha 72 yaca, B T€UCHHE KOTOPBIX 3aJepiKaHHbIE MOTYT OCTaBaTHCS MOX
CTpaxkeil B MIJIMLIMK, M YTO B MCKIIOYUTENBHBIX CIydYasx IOJ03peBaeMble OCTAIOTCS MOX
cTpaxeil Ha emé OoJee JUTUTENILHOE BpEMSI.

Hocmyn k aosokamam

17. CpoeumanbHbIH [IOKIAI4YMK TO-TIPEKHEMY KpaiiHe OOECIIOKOEH OTCYTCTBHEM
a/IeKBAaTHOTO JIOCTYIA K yCIyraM HEe3aBHCHMOTO ajgBokaTa B Tamkukucrane. Hecmorps Ha
TO, YTO 3aKOHOJATEIBCTBO IPEIyCMAaTPHUBAECT HE3aMEITUTENbHBIN TOCTYI K aJ{BOKATy, Ha
MpPaKTHKE a/JBOKATHl CTAJIKHUBAIOTCA C MHOTOYHCICHHBIMU TPETATCTBUSMH IPH IOMBITKE
BCTPETUTHCS CO CBOMMH KIIMEHTAMH, B 9aCTHOCTH, Cpa3y II0CIIE apecTa  JI0 MPEAbsIBICHUS
OOBMHEHMSI W 3aKIIOUYCHHUS IO CTPaxy IO Hadasia cyaeOHoro mpomnecca. HekoTopsre
a/IBOKAaThl TOBOPHJIM O TOM, YTO CMOIJIM YBHIETh CBOMX KJIMEHTOB TOJIBKO Ha CyIeOHBIX
3acellaHusX 10 M30paHUIO MepHl IIPECeUeHus, B TO BpeMs KakK Jpyrue ObuIM 00s3aHBI
MPE/ICTaBUTh 0COOBIE pa3pelleHus, KOTOpble He TPeOYyIOTCS MO 3aKOHY, WM CHenaTh
3ampoc A OJTyYeHHs pa3pelleHus y cieioBaTele, cy el Wil MpoKypopoB, MPexXIe YeM
UX JOIYCKaJl, YTOOBI BCTPETHTHCS C KJIMEHTaMHU. TakyKe MPUBOMWINCH NPUMEPHI, KOTAA
a/IBOKaTOB HE JIOITyCKaINW Ha BCTpedy ¢ KiInMeHTamu HaenuHe. OcoOyro 03a004e€HHOCTH
BBI3BIBAIOT COOOIIEHHS O TOM, YTO JOCTYNl K a/BOKAaTaM BapbHUPYeTCsl IO peTHOHaM
pecIyONIMKY ¥ 9acTO 3aBUCHT OT CJIEOBATENIEH, KOTOPHIE AENAOT BBIOOD, pa3pemnTh HIN
HE pa3peliuTh JOCTYN 3aJepXKaHHbIX K aJBOKaTy, a TaKKe COOOIIEHHS O TOM, HTO
HEKOTOPBIE aJBOKATHI ITOJIBEPTAIOTCS YIPO3aM MM paclpaBaM 3a UX padoTy.

18.  Curyanus mpencraBiseTcs eme 0Oojiee CIO0XHOH, Kak TOJNBKO JIMIO CTAHOBUTCS
OCYK/ICHHBIM, TaK KaK 3aKOHOJATEeJIbCTBO JaeT IOJIHOMOYHE, 10 KOTOPOMY OCYXJICHHBIE
3aKITIOYCHHBIE JTOJDKHBI 00PaTHTHCS M0 OBOJY JI0CTYIIa K CBOUM aJBOKaTaM B IMMCbMEHHON
¢opme. CrienmanbHBI AOKIAAYMK ObUI NPOMH(OPMHPOBAH O psijie CIydaeB, KOrna
ajiBOKaTtaM OBUIO OTKa3aHO B BO3MOXHOCTH BCTPETHTbCS CO CBOMMH KIHEHTaMH H3-3a
OTCYTCTBUS 3TOH (DOPMAJIBHOCTH, JaXke KOT/A 3asiBJICHUS O KECTOKOM OOpaIleHHH MMENn
Mmecto. Kpome Toro, oH BbIpakaeT 00€CIIOKOEHHOCTh 110 TIOBOAY ClIa00CTH CHCTEMBI, Yyepe3
KOTOPYIO 3aKJIIOYEHHBIM HAa3HAYAETCs aJIBOKAT, KOTJa OHU HE UMEIOT CBOET0 COOCTBEHHOTO
a/IBOKaTa, B TOM YHCIIE YTBEPXKICHHMS, YTO aJBOKaTaM, IPEI0CTaBIIsIEMbIM T'OCYIapCTBOM,
MOpOil He XBaTaeT HEOOXOAMMOW HE3aBUCHMOCTH, W YTO OTCYTCTBYET MEXaHM3M HaJ30pa
JuIst 00ecreyeHus] TOCYAapCTBEHHBIMHM a/IBOKaTaMM NPEIOCTaBICHUS CBOMM KIMEHTaM
JydIIel 3aluThl U MpeAcTaBuTeNbeTBa. OH TakKe HACTOSTEIHHO IPHU3BIBAET FOCYAAPCTBO
NPEIOCTaBUTh I10JI03PEBAEMBIM, OOBHHSIEMBIM HJIM HOACYIUMBIM, HE MMEIOLUIMM CPEICTB
JUISL IOKPBITUST PACXOJIOB, CBA3aHHBIX C 3aIIUTOM X WHTEPECOB B CIydyae HEOOXOIUMOCTH,
6e3B03ME3/IHYIO FOPUINUECKYIO TIOMOILb.

19. CneumanbHbIH  JOKIAAYMK OBUT  NMPOMH(GOPMHUPOBAH O  MPOJOJDKAIOUIEHCs
WMHHLMATHBE MO peQOPMUPOBAHHUIO NOJIOKEHHUH, KOTOpPBIE PETYIUPYIOT MHPO(ECccHIo
anBokara ("OO amBokarype"), M BCTPEBOXEH COOOLIEHHSIMH O TOM, YTO IPOEKT 3aKOHA
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MOXET MOJOPBATh HE3aBHCHUMOCTH aJBOKAaTOB TE€M, 4TO MHHHCTEPCTBO IOCTHINH, OyaeT
oTBedaTh 3a KBanmmpuKanMOHHYI0 KOMHCCHIO, KOTOPOHW TOpPYYEHO BBIAa4a M OT3BIB
JWLEH3UH, U TEM, 4TO MOTpeOyeTcs MOBTOPHASA KBaIM(DUKAIMSA, KOTOpas MOXKET CIEeNaTh
IOPHCTOB YS3BHMBIMHU C TOYKH 3PEHHUS aAMUHHCTPATUBHOTO KOHTPOJS W NPOU3BOIBHOTO
AQHHYJIHPOBAaHWM JIUIEH3UH, a Takke 0043aTeIbHOTO0 MOBTOPHOTO JIMIIEH3UPOBAHUS,
KOTOpO€ TIpeJyCMaTpuUBaeTCsi B MpoekTe 3akoHa. CHenuambHBIH JOKJIAAIMK  OBLI
YBEJOMJICH, YTO HIKHAA nanara [lapmaMeHTa mporosocoBaia 3a NPHHATHE 3aKOHA 7
saBaps 2015 roma, M 4TO B HacTosAImlee BpeMs OXKUAaeTCs ONOOpeHHe MpoeKTa 3aKoHa
BepxHeil mnamatoit Ilapmamenta m Ilpesmpentom. OH cokaiieeT, 4YTO, HECMOTpS Ha
KOHCYJIbTalliM, INPOBEICHHBIC C IOPHCTAMH M TPAXKIAHCKAM OOIIECTBOM, MHOJOKCHUS
3aKOHA, MO-BUANMOMY, HE COOTBETCTBYIOT MEKIYHAPOAHBIM CTaHAApTaM B 0OJACTH MpaB
YeJIOBEKa, OTHOCSMIMMCS K HE3aBHCHMOCTH Iopuandeckod mpodeccun. CrennaabHbBIA
JOKJTaJUUK HACTOATENBHO MPU3BIBACT IPABUTEIHCTBO YCTPAHUTH BCE IOPHIMUYECKHE H
MPaKTHYIECKUE MPEISTCTBHS Ha ITyTH K OECIIPENsITCTBEHHOMY JOCTYITY 3aA€pKaHHBIX JIUII K
HE3aBUCHMOMY M HaJUIeXKaIIEeMy IOPUANIECKOMY IPEACTaBUTENBCTBY. OH pEKOMEHIYeET,
YTOOBI MEpHI ISl AOCTYDKEHHSA 3THX LeNieil ObUTM BKIIOYCHBI B KOHKPETHBIC JETAIN B
MepecMOTpeHHBI HannoHanpHEI IUTaH ACUCTBHA WM B OyAymHuid KOMIDICKCHBIH
HammonansHeIi 11aH qeiicTBUi B 00JaCTH TIpaB YeIOBEKa.

Ilpaso npoiimu meduyunckoe obcnedosarnue u NPaso Ha cy0eOHO-MeOUYUHCKVIO
aKkcnepmu3zy 6 coomsemcmeuu ¢ Pykosodcmeom no agpgpexmusromy paccnedosanuio u
OOKYMEHMUPOBAHUIO NBIMOK U OPYSUX HCECTOKUX, OeCUel08eUHbIX UL YHUNCAROUUX
docmouncmeo eudax oopaujenus uiu Hakasanus (CmamoOyibcKull npomoKor)

20. CrennanpHbIA JOKJIAMYMK ObIT WH(OPMHPOBaH, YTO corylacHO MHCTpyKIuw,
yTBepKIeHHOM 24 okTs0ps 2012 roa COBMECTHBIM MPHKa30M [ 'eHepaibHOTo MPOKypopa U
PYKOBOAUTEISIMU ITIPABOOXPAHUTENBHBIX OPTaHOB, BCEM 3aKIIOUEHHBIM TapaHTHUPYETCS
NpaBO Ha MEAWIIMHCKOE OCBHUJICTEIbCTBOBAHKHE. [IpUBETCTBYS 3Ty MHCTPYKIHIO, OH
00ECIIOKOeH TeM, YTO B HACTOSIIEE BPEMs 3Ta WHCTPYKIUSA-TOJBKO ISl BHYTPEHHETrO
WCIIONIb30BaHMSl MPABOOXPAHUTENIBHBIX OPraHOB, W HACTOSTENHFHO NPHU3BIBAET K €&
BHEJIPEHHIO B 3aKOHOAATENbCTBO. CliennallbHbIA JOKIAI9MK y3HAJ, YTO TOJBKO B OJHOM
M30JIITOpE BPEMEHHOTO cojepkaHusi B JlymranOe nmeercss MeIUIMHCKHHA paOOTHHK,
KOTOPBIH PeryJsipHO AEXKYPHUT JUIS MIPOBEICHUS MEJUIIMHCKUX OCMOTPOB BO BpeMsl IIpUeMa
u odopmieHHs 3aKiOvYeHHbIX. Kak cooOmaercs, B JApyrux LEHTPax BPEMEHHOTO
COJIeprKaHuUs BU3YaJIbHBIH OCMOTD, TIPOBOJUTCS JIEKYPHBIMU COTPYAHUKAMH MIJIHIIAH WIH
NpPUIJIAIEHHBIM M3BHE BpadoM, BBI3BIBAEMBIM Ul  OOCJIEOBaHUS IO HpockoOe
3agepkanHoro. Tem He MeHee, CrHenuanbHBIA JOKIAAUMK TOJYYHST TPEBOXKHBIC
cooOmeHnss O TOM, 4YTO B TO BpeMs Kak MOAO03PEBacMble JOCTABISAIOTCS B
TPABMAaTOJOIMYECKUE LIEHTPBl WK JPYTrue MEJULMHCKUE YUPEXIEHHs C LENIbI0 rapaHTUu
TOro, 4yroObl y HHMX HET NPU3HAKOB TEJIECHBIX TPaBM JO TOTO, KaK JIOCTaBUTh HX B
U30JIATOPBl BPEMEHHOTO COJEpXKaHUs, Ha MPAKTUKE COTPYOHUKH OTUX YUPEKICHHH
BBIJAIOT 3apaHee MOANKCAHHBIE JOKYMEHTHI, HMOATBEPXKJAIOIIUE OTCYTCTBHE INPHU3HAKOB
IBITOK ¥ APYTHX BUIOB XKECTOKOro oOpalieHus, 6e3 mpoBeeHNs] HEOOXOMMBIX IKCIIEPTH3.

21. B sTOoM KkoHTEkcTE CHCHI/I&J’IBHHﬁ JOKJIaaYuK 00ecIoKoeH TEM, UTO MCIAUIMHCKUC
OCMOTPbI MPAKTUKYIOTCA HE PEryjJdpHO B OTHOIICHUM BCEX 3aJCPKAHHBIX JIUII,
MOCTyHaromux B OTACJICHUSA MWIMIUKU WINW H30JIATOPbBI BPEMCEHHOI'O COJACPIKAHUA, U
BCIIOMUHAET CBOK PEKOMCHAALUIO, YTO BJIACTH HOOJIKHBI obecneunTh 14 BCEX
3aKJIFOYCHHBIX CBOGBpGMCHHLIﬁ JAO0CTYI K HE3aBUCUMOMY MEJUIITUHCKOMY O6CJ'ICHOBEIHI/IIO, B
TOM 4YHCJIE TICUXOJIOTMYECKHUE OICHKH, Ha MOMCHT apecTa U IIpU IIEPEBOJAC B MeECTa
3aKJIIOUYCHHA U MEKIAY MECTAMU COACPIKAHUA TTOJ CTpaxceﬁ. OH Takke 00eCIOKOEeH TEM,
YTO KOJIHUYECTBO KBaJ’II/I(i)I/IIII/IPOBaHHLIX KaZApoOB B U30JATOPAX BPEMEHHOI'O COACPIKAHUA U B
CJICACTBCHHBIX H30JIATOpAax HE YBCIMYUIOCH, U U3 JOCTOBCPHLIX MCTOYHUKOB IHOCTYIIACT
I/IH(l)OpMaI_lI/ISI (6] Cepb€3H0ﬁ HCXBATKC KBaJ’II/I(l)I/IIII/IpOBaHHLIX MCIUIUMHCKUX pa6OTHI/IKOB B
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MecTax cojepkaHuss oA crpaxed. OH HACTOATENBHO MPHU3BIBACT IMPABUTEIBCTBO
00eCTIeYnTh WCIIONF30BAaHME COOTBETCTBYIONINX O0BEMOB (DMHAHCHPOBAHHS W PECYpPCHI,
YTOOBI MaTEPUATLHO 00ECHICYNTh TFOPEMHBIN MEIMIMHCKUIT IEPCOHAN U YUPESIKACHHS BCEM
HEOOXOJMMBIM, U YTO HEXBAaTKa PECYpCOB HE MOXET OBITh HCIOJIb30BaHA B KauecTBE
OCHOBaHHsI 11 HECOONIIOACHUSI COOTBETCTBYIOI[MX MEXIYHAPOIHBIX W HAIMOHAIBHBIX
MpaBOBBIX  0o0s3arenbcTB.  CHeNUWanbHBIM  OKIAQAYUK — BBIpakaeT  OarogapHOCTh
MUHHCTEPCTBY 3/PaBOOXPAHEHUSI U COLMAIBHOM 3allUThl HACENeHHs 32 UH(OPMALUIO O
TOM, YTO 0O0s3aTeJbHbIE MEAMUIMHCKUE OCMOTpPHI MPAKTHKYIOTCA Uil BCEX JIHII,
MEePEBOAUMBIX M3 CIICJCTBEHHBIX H30JSITOPOB B TIOPHMBI.

22. [IpaBuTenscTBO Takke 00s3aHO OOeCIeYNBaTh, HE3aBUCHMOCTH  MEAHITITHCKOTO
MepCOHaa OT MPABOOXPAHUTEIBHBIX OPTaHOB BO BCEX MECTaX COIEPIKAHHS MO CTPAKE.
CrieunanpHplii  AOKJIAAYMK [O-TPEKHEMY OOCECIOKOCH COOOIICHUSIME O TOM, 4TO
MEIUIMHCKHUI TEPCOHAll, KOTOPbI paboTaeT mpu MUHHCTEPCTBE IOCTHILMH, HE BCerna
JOJDKHBIM 00pa3oM JIOKYMEHTHPYET W PErHCTPUPYET TPaBMbl 3aJEpXKaHHBIX H3-32
JIABJICHUS] CO CTOPOHBI CIEJCTBEHHBIX OPraHOB, U 3Ta WH(OpPMAIUSI WHOTA 3aMHChIBACTCS
TOJIBKO TI0 YCMOTpEHUIO clienoBatens. CrieluanbHbIil TOKIa 9uK ObLT HHOOPMHUPOBAH, YTO
paboraroiire B TIOPbMaxX MEIUIMHCKAE pPAOOTHUKH HAXOAATCS TOA KOHTPOJIEM
MHUHHCTEPCTBA  3IPAaBOOXPAHEHUS M  YTO 3AKIIOYCHHBIC, YTBEPXKIAIOLIHE, YTO
MOJIBEPTaiUCh MBITKAM, HANPABISIOTCS K BpadaM, OTHOCAIMUMCS K MUHHCTEPCTBY
31paBooxpaHeHus. TeM He MeHee, OH Takke ObUl IPOUH()OPMHUPOBAH O TOM, YTO JAHHBIC
MEIUINHCKHE CTICIHATUCTHI TAK)KE TTOAMUCHIBAIOT KOHTPAKTHI ¢ MUHUCTEPCTBOM FOCTUIMH
M, COOTBETCTBEHHO, HAXOMSATCS MOJ €ro PyKOBOACTBOM Je-(hakto. OH HACTOSTENBHO
MPU3BIBACT MPABUTEIBCTBO K TOMY, YTOOBI BCE MEIUIIMHCKHE PA0OTHUKH HA TPAKTHUKE
HAaXOJMJINCh B BeJicHMH MUHHCTEPCTBA 3[paBOOXpAaHEHUs], a He MHHUCTEPCTBA IOCTUIIHU.
Takke OH MPHU3BIBAET MPABHUTEIBCTBO K OOECIIEYMBAHHMIO TOTO, YTOOBI B 3aKOH ObLIH
BHECEHBI TONPABKH, C TEM, YTOOBI HErOCYAapPCTBEHHBIM MEIHIIMHCKAM JKCIIEPTaM TaKKe
ObUTO pas3pelleH0 MNPEeJOCTABISTh JKCIEPTU3y B Cyle, YTO B HACTOSIIEE BpeMs
3aKOHOJIATEILCTBOM HE MPEAYCMOTPEHO.

23. ChoeuuanbHbI JOKJIaAYUK HMEI BO3MOXKHOCTh IIOCETHTh HOBBIE IIOMEILCHHS
Hentpa cyneOHO-MEIUIIMHCKONH JKCIEPTH3Bl Tpu MUHHCTEPCTBE 3APAaBOOXPAHEHUS U
COLMANIFHOW 3alIUTHl HACEJICHUS M y3HATh 00 MHHUIMATHBAX IO 03HAKOMIJICHHIO CyIeOHO-
MEIUIIUHCKUX 3KCIepToB co CTaMOYJIbCKHM MPOTOKOJIOM, B COOTBETCTBHH C €rO
pexomenpamnueit 2013 roma. CrienuanbHBIA JOKIA YUK ONarogapuT OQHUIHAIBEHBIX JTUIT 32
HHPOPMALHIO 0 TOM, 4TO 60% METUIIMHCKOTO IepCcoHala, oTHocsmerocs K LleHTpy, Ob110
00y4eHO MEXAyHapOOHBIMH crenuanuctaMid. OH ¢ 03a0049EHHOCTBIO  OTMEYaeT
MPOTHBOPEYHBEIC COOOIIEHHS O TOM, YTO TOJBKO TPH Bpada NPONUTH OOydYeHHE IO
BBISIBIICHUIO MIPH3HAKOB TBITOK M TOJBKO JIBOE CHEIHAIHCTOB MO CYAeOHO-METUIIITHCKON
JKCIEPTU3e TMPHHSIN y4YacTHE B TPEHUHrax HUMEHHO Mo CTaMOyJIECKOMY IMPOTOKOINY.
CrneunanpHbli  JOKIAIUUK TaKkxke y3Hal1, 4ro B Jekadpe 2012 roma MunucTp
3[[PABOOXPAHCHUS W COLMANLHOW 3alllUThI HACCNICHHWS TPU3BAI K co3fgaHuio Paboueit
TPYIIIEI IO Pa3paboTKe METOAMYCCKUX PEKOMEHIANNH, TOCOOUI U Y4eOHO-METOAMIESCKIX
MaTepHaJiOB 1O CYACOHO-MEIUIIMHCKOW 3KCIIePTH3e, B TOM YHUCIC IO JOKYMEHTAIIHIO
(hM3MYECKHUX M TICUXOJIOTHYECKUX JOKA3aTEILCTB MPUMEHEHUS IBITOK, B COOTBETCTBHU CO
CramOyneckuM mpoTokonoM. OH ObUT paj y3HATH, YTO MAPTHEPHI OT TPa)KITaHCKOTO
oOrmrecTBa OBUTM BKIIFOYCHBI B cOCTaB Paboueil Tpymnmbl U clIeOBalll WHUIMATHBE ITyTEM
MPOBEICHUS TpPeX TPCHHHTOB Ui OoJiee, YeM BOCBMHJCCATH YYACTHHKOB, BKITIOYAs
CyIeOHO-MEIUIUHCKUX 3KCIIEPTOB, MEIUIIMHCKUX PaOOTHUKOB 3aKPBITBHIX YUPEKICHUH,
Bpaueil, MCUXOJIOTOB, Cylel, MPOKYpOPOB, IOPUCTOB U IMepcoHana TiopeM. CreunnanbHbIN
JIOKJIaTYUK BbIpaXaeT MPU3HATEIbHOCTh MPABUTEIBCTBY 32 TAKHE MEPOIPUSITHSI, KOTOPbIE
MOMOTYT YJIYYIINTh BBISBICHHE, pAacCleZiOBaHHE WM CyAcOHOE IMpecieOBaHUE CIIydacB
MBITOK U JKECTOKOro OOpPAaIICHHUs, a TAKXKE OOJCrYUT MX MPEAOTBPAINCHHUE, W MPU3BIBACT
BJIACTH MPOJOJDKATh YCHJIUS MO YIYYILIEHUIO NOCTYIMHOCTH M KauyecTBa MEAMLMHCKUX U
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CyAcOHO-MEIMIMHCKUX YCIyr. B  KOHCyJIbTaMM C TPaXKZAHCKHM  OOIECTBOM
[IpaBuTenscTBO AOMDKHO pas3paboTaTh, , HamJIeKampe MeAWOWHCKHEe KimHMueckue
NPOTOKOJIBI Ul  BBIABICHUSI CIydaeB IIBITOK B COOTBETCTBHM C TpeOOBAaHUSIMHU
CramMOyIIBCKOTO TIPOTOKONA, a Takke OOeCHeYWTbh WX WCIONB30BAHME CPEIOH BCETO
COOTBETCTBYIOIETO MEIAMIIHCOTOM IIEPCOHANA, B TOM YHCIIE B YUPEKACHHUAX NMEPBUIHOMN
MEIUKO-CAHUTAPHON MOMOILIY, Bpadyel CKOpPOM NOMOIIM U MEIULMHCKOIO IIEPCOHANa BO
BCEX MECTaX COAEPKaHUS MOJ] CTpaXKeil.

Hpaeuﬂo UCKIIIOYEeHUA OOKCISClmefleWlG, 000bIMBIX HE3AKOHHBIM nymem

24,  TlpaBUTEnbCTBO JOIKHO OOECTICUUTH BBHIIIOIHEHNE JOMOIHUTENBHBIX TapaHTHI IS
TOTO, YTOOBI JOKAa3aTENbCTBA, MOTyUCHHBIE B PE3YNbTAaTEe MBITOK U XKECTOKOTO OOpaIieHHs,
HE WCIIONB30BAINCH JUIl KaKMX-JIMOO Ieneil BO BpeMs JOOBIX CyAeOHBIX WIH
aJIMUHUCTPATUBHBIX NPOIEAyp. XOTS MPaBuao 00 MCKIIOUCHNH JI0KA3aTEIbCTB, JOOBITHIX
HE3aKOHHBIM IIyT€M TapaHTHpPyeTcsi B paMKaX BHYTPCHHETO 3aKOHOJATENIbCTBA.
CrnennanbHbIi TOKIATIMK OBUT YBEIOMJIEH O HECKOJBKHX JKallo0ax O J0Ka3aTelbCTBaX,
MOJTYYCHHBIX TIOA TBITKAMH, M OH COXKaJeeT, YTO 3TOT BAXKHBIH BONPOC HE OBLT OTJENBHO
BKJIIOUYeH B IImaH nefcTBHi, HECMOTpPS HA COOTBETCTBYIOIINE PEKOMEH/AIMN B €T0 OTYETE
or 2013 roma. Crates 88 (3) VYIIK oObsBIIsET BHE 3aKOHA HCIOIB30BAaHHE B XOJE
CyneOHOro pa30MpaTenbcTBa [OKA3aTENbCTB, IIOJYYCHHBIX HE3aKOHHBIMH METOJaMH,
TaKUMU Kak: NPHMEHEHWE CHJIbI, IaBJICHHE, NPUYMHEHHWE CTpaJaHuil, OecuenoBedHOE
obpamenne , a [locranoBnenue Ilnenyma BepxoBHoro cyma ot 25 wmrons 2012 ronma
Pa3bACHACT HEIOMYCTHMOCTh HE3aKOHHO MOJNYYEHHBIX NOKa3aTenbcTB>. Tem He MeHee,
CrnennanbHbIi JOKITAAUUK TTONYIHa MHPOPMAIMIO O TOM, YTO Ha NPAKTHKE CYIbH, Kak
MPaBIJIO, IPU3HAIOT JA0KA3aTeIbCTBA, IIOyUCHHBIC HE3aKOHHBIM ITyTEM, BKJIIOUAst MBITKUA U
JpyTHe BUIBI )KECTOKOTO OOpAIleHNs, a TaKKe IICUX0JI0ornieckoe aapieHne. CrenuanbHbId
JOKJIaIUUK HE CIBIIaJ HH 00 OJHOM ciydae, Korga Obl CyIbl HCKIIOYMIM HE3aKOHHO
MOJTyYCHHBIE J0Ka3aTeNbCTB, HECMOTPS Ha MHOTOYHCIICHHBIE 3asBJICHHS OOBHHSIEMBIX O
NPUMEHEHNH TIBITOK M JKeCTOKOro obpamenns. Kpome Toro, coodmmanocsk, 4To cepbe3Hble
CJIC/ICTBHS 110 TaKUM 3asBJICHHUSM, B TOM YHCJIE JONPOC COTPYIHHKOB M Pacciie/I0BaHMUE,
MPOBOASATCS PEAKO.

25. CroenuaipHBIA TOKJIAAYUK HAIIOMHHAST NPABUTEIBCTBY, YTO B XOJE JIFOOOTO
cyneOHOro pa3OupaTeNbCTBa HCKIIOUCHHE JOKA3aTEeNBCTB, MOJMYYCHHBIX O] ITBITKAMU
000 (hopMBr, SIBJISICTCS OCHOBOTIOJIATAOIIUM MEXTyHAPOTHO-TIPAaBOBBIM
00513aTETECTBOM B COOTBETCTBHH CO cTaThedl 15 KOHBEHIMM MPOTHB MBITOK, KOTOpas
npu3BaHa 00ecnednTh HedPPEKTHBHOCTH MPUMEHEHHS MTBITOK U KECTOKOTO OOpaIieHus, B
X0JIe pacciiefoBaHus. [ YKpemieHus 3TOW TapaHTHH OH PEKOMEHAYET IPaBUTEIHCTBY,
9TOOBI HCKITIOYMIN HE TOJIFKO JIOKAa3aTelbCTBa, IONyUYCHHBIE B PE3yJbTaTe IBITOK U
JKECTOKOTO  OOpamieHHs, HO U JIOKa3aTeNbCTBA, IOJIYYCHHBIE C  HapyIICHUEM
COOTBETCTBYIOIIMX MpPOLECCYaNbHBIX TapaHTHil. Kpome Toro, mpaBUTENbCTBO JOJKHO
o0ecrneunTh, JONYTUMOCTh TPHU3HAHHS  TOJHKO B TPUCYTCTBHM aJBOKaTa M €ro
MOATBEpKICHHE Tepea cynbed. JlomkHa OBITh NPE3yMIUsS IPOTHUB JOKA3aTENIbCTB,
MOJYYCHHBIX B OTCYTCTBHH a/IBOKATA WJIM MEPEl] TEM, KaK 3aepKaHHbBIH MPeICTaHeT Iepe]
cynpEit. BBIMONHSAS CBOIO OO0S3aHHOCTH IO 3alIUTE OECHPHUCTPACTHOCTH  YTOJIOBHOTO
mpoliecca, CyIbd M MPOKYPOPHI JODKHBI NPUHUMATh aKTHBHOE YyYacTHe B OoOecreueHHU
COOJIFOJICHHS ATOM MEpPHI 3aIUTHI.

Cr. 171 YronoBHo-npoleccyaabHOro Ko/ekca 3alpelaeT MPUMEeHeHHe HACHITHS, YTPO3 WM HHBIX
HE3aKOHHBIX MEP 06paLueHm{ C JIMaMy, B OTHOIICHHUU KOTOPBIX MPOBOAATCA pacCii€A0BaHuA, B TO
BpeMsI Kak B CT. 10 TOBOPHTCS, YTO yrOJIOBHO IIPECIielyeMble He MOTYT OBbITh ITOJBEPTHYTHI HACHIIHIO,
B TOM YHCJIE TIBITKaM M APYTUM (OpMaM >KECTOKOTO 0OpaIeHus.

41



A/HRC/28/68/Add.2

42

26. Kpome TOro, JOBOAWTCS IO CBEICHUS, YTO JO CHX IOp HET MEXaHU3Ma, MNpU
KOTOPOM  JIOKa3aTeNbCTBA, MONYyYCHHBIE MO MPUHYKACHHEM, O0O0bSBISIOTCS/TIPU3HAIOTCS
HETPUEMIIEMBIMH, U HET TTOJIOKCHHUIT, MO3BOJISIONIMX aJBOKATAM 00pAIlaThCsl B CYJ] B CBSA3U
C HE3aKOHHO MOJYYCHHBIMH JOKA3aTeNbCTBAMU. DTO BBI3BIBACT 0c000e OECIOKOHMCTBO,
YUUTBHIBAs YTBEPXKICHUS, YTO IBITKA M JKECTOKOE OOpaIleHHE 4YacTO MPAKTUKYIOTCS C
KOHKPETHOHM LENIbI0 MOMY4eHHs MPH3HAHHUS JAJsl €r0 HCIOJIb30BaHHS B XOJ€ YTOJIOBHOTO
CYAOTPOU3BOJICTBA, B YAaCTHOCTH, B TCUCHHE MEPBBIX YACOB [0MPOCa B MUIULCHCKOM
Yy4acTKE U B HEKOTOPBIX H30JSITOpAX BPEeMEHHOTO cojepxkanus. CrenuaibHblid JOKIaJIuK
HACTOSATEIHHO MPU3bIBACT MPaBUTENHCTBO BEITTIOJTHATE 3aKOHOIATEILCTBO,
MPEAMUCHIBAIOIICE MEPbI, KOTOPBIE IODKHBI IPUHUMATBCS CYAaMH, €CIIH JI0Ka3aTeNlbCTBa,
MO BCeil BHUAMMOCTH, OBUTH IMOJy4eHBbl He3akoHHO. OH HACTaWBaeT HA TOM, YTOOBI IS
NpPOBEICHUS] HEOOXOMUMBIX pAacCieOBaHUN O(UIHMATBEHBIX JKAlo0 OT JKEPTB MBITOK M
JKECTOKOTO O0pallieHust He TpeGoBau.

Ouenka curyauuu

3asiBJ1eHMS O NBITKAX M KeCTOKOM 00palieHun

27. HecmoTps Ha 3aMeTHOE YCOBEPIICHCTBOBAHWE IPABOBOM M HMHCTUTYIMOHAIHLHON
6a3bl 1 JOOpOXKENATENHHOE CTPEMIICHHE BBITIOJIHUTH PEKOMEHIAINH, W, B KOHEYHOM CUETe,
HCKOPEHHUTh IIBITKH M >KecTOKoe oOparieHue, CrenuanbHBIA JOKIaT9uK OTMETHI, YTO
IBITKH M JKECTOKOE OOpalleHHe MO-TIPeXHEMY OcTaroTcsi mpoOmemoii B TamkukucraHe.
Kpome Toro, mbITKH 1 XKecTOKOe 00paIieHne MPOI0IIKAI0T IMETh MECTO MPH aHAJIOTHYHBIX
oOcrosTenscTBaX, KoTophle Habmomamuck B 2012 romy, ocoOCHHO B HEpBBIE Yachl
3aJepykaHus M JI0NIPOca B MWJIMIINMM, B CIEeACTBEHHBIX m3omaTopax (CHU30), B ToMm umcie
TeX, KOTOpbIe HaxXoIATCd B BeJCHWH [ OCylapCTBEHHOTO KOMMTETa HAI[MOHAJIbHOU
oesomacaoct ('KHB), B psge wusomsatopoB BpeMeHHoro coxepxanus (MBC) wu
MoJpa3JieNieHIsIX  YTpaBiieHUs: OopsObI ¢ opraHu3oBaHHOW mpecTymHOCTRIO (YBOII),
KOTOpoe (YHKIMOHUpPYET NpH MHUHHCTEpCTBE BHYTPEHHHX Jes. IIBITKM M KecTokoe
obpainenne, Kak NpaBUiIo, aCCOIMUPYIOTCS C U3BJICUEHUEM J0Ka3aTeIbCTB IPOTHB CaAMOTO
ce0s;, KOTOpble OYyIyT HCIOJIb30BAaThCSI B YTOJIOBHOM CYJIONPOM3BOJICTBE, MONyYCHHE
Npu3HaHUK 1 jaeHer. CrienManbHBIN JTOKIaI9NK MOTYydm HHQOPMAILMIO OT OpraHu3alui
TPaXIaHCKOTO OOIECTBAa, XKEPTB IBITOK M HUX POJCTBEHHHKOB O KOHKPETHBIX CIIydasx
JKECTOKOTO OOpalieHus, COOTBETCTBYIOIIUX 3ToMYy HaOmroneHnio. OH TakKe MHOIydui
JIOCTOBEPHBIE CBUICTEIBCTBA OT HECKOJIBKUX 3aKIFOUCHHBIX, KOTOPBIE B X0/ BU3NUTA OBbLIN
OTIPOILCHBI B CIIy4alHOM TIOPSI/IKE B MECTaX COJEprKaHMs oA cTpaxke. OH Takxke HOoIydut
’KaJI00bI Ha TJI0X0€ 00pallleHHe TIOPEMHOTO IIEPCOHAIIA C 3aKIFOUYCHHBIMH , @ B HEKOTOPBIX
CITy4asx, )Kano0bl 0 TpeOOBaHUH B3STOK, YTOOBI OCBOOOANTH 3aKITIOUCHHBIX U3 H30JISIUN.

28.  Kak m B cBoeM mpeapiaymeM jaokiane, CrenuanbHBIA TOKIAIYUK MO-TIPEKHEMY
00ECIIOKOCH COOOLICHUSAMH O TOM, YTO HECOBEPIICHHOJICTHHE B KOH(JIUKTE C 3aKOHOM,
MOJIBEPTralOTCs JKECTOKOMY OOpAIEHHI0 BO BpeMs apecTa W Ha Pas3IHYHBIX dTarax
comepkanus moxa crpaxed. OH coxaneer, 4YTO NPABUTEILCTBO HE MPEICTABUIIO
HHPOPMALIMIO O pealu3alii W pe3yibraTax HalmoHaNmbHOTO TIaHa MJCWUCTBHHA IO
pedopmupoBaHuo F0BeHATBHOH focTrinu (2010 — 20151T.), a TakKe 00 OTCYTCTBHH CYIOB
O JIeNlaM HeCOBEPIICHHOIETHUX U CYACH, CIIeNUAN3UPYIOIIUXCS B 00JIaCTH IPABOCYAUS B
OTHOIIICHUY HECOBepIIeHHONETHHX. OH MO-TPEKHEMY 00ECIIOKOSH COOOMICHUSMH O TOM,
YTO JeTH MoJIoXke 14 (BO3pacT yroJOBHOW OTBETCTBEHHOCTH) MO-MIPEKHEMY HOIBEPTaOTCS
apecTy U 3aJepXaHHIo, U YTO MOJIOJbIE JIOAU B Bo3pacTe OT 16 JeT u cTapiue 10 CUX Hop
COZIEPXKATCSl B 3aKPBITHIX YUPESKICHUSX 3a MeEJKUE NpaBoHapyuieHHs. OH HACTOSITEIBHO
MPU3BIBACT MPABUTEIBCTBO IIPOBECTH PEPOPMEBI B 3TOW IIPUOPUTETHOM 00IacTH.

29. Yro kacaercs ACOOBIIMHBI B apMuHd, MPCACTAaBUTCIN MI/IHI/ICTepCTBa O60p0HI>I
COO6IIII/I.HI/I CHCHHaﬂLHOMy JAOKJIIaAYMKYy, 4YTO OHHU MO-INPECKHEMY CTAJIKUBAIOTCA C
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npobjaeMaMu 3TOH TPAaKTHKH, KOTopas OpLma yHaciemoBaHa OT ObIBIIero COBETCKOTO
pexnma. Cnemmoxkiaguuk ObDT MPOMH(GOPMHPOBAH O TOM, YTO OQUIEPHl IMPOILTH
MOATOTOBKY B 3TOH 0OJIACTH M, YTO AJSI BCEX MOAPA3AEICHUN OBUIM OTKPBHITHI MMOYTOBBII
AMIMK W TOpsYast JUHUA Ui Kano0. MuHHCTEpCTBO 0OOpPOHBI COOOMIMIIO, YTO B TEUECHHUE
MOCJIEIHNX JABYX JIET HE OBUIO HU ONHOW KajgoObl, HECMOTPS Ha TO, YTO HAaJEKHBIE
HCTOYHMKN TPAKJAHCKOTO OOIIECTBAa COOOMIAIOT, KAK MHUHUMYM, O TpEX CIIydasx, Korna
BOCHHOCIYKAaIlMEe TOABEPTIINCH JKECTOKOMY OOpAIICHHUIO BO BPEMs IIPHU3BIBA, a TAKXKE O
JIBYX CIy4asiX 3aIlyTMBaHUS ceMell Mpu3BIBHUKOB B 2014 roxy.

PacciieioBaHue U YroJI0BHOE Mpec/ieJ0BaHue

30. CrenmManbHbIA  JOKIAOYUK OOECIIOKOEH COOOIIEHUSIMH O TOM, YTO BJIACTH
TamkukucTaHa HE TPOBOIAT ONEPATUBHBIC, TIHIATCNBHBIE U OCCHPUCTPACTHBIC
pacciefoBaHUsl BCEX 3asBICHHH O TPHUMEHEHHHM IIBITOK M JKECTOKOTO OOpamieHus,
HE3aBHCHMO OT TOTO, OBUIM JH MOJaHbl O(QHINANIBHbBIC Kalo0bl, M, HECMOTpPS Ha TO, YTO
ctatbs 145.5 VIIK TpebyeT oT mpoKypopoB MOJpOOHOTO OTBETA HA BCE KaJOOBI B TCUCHUE
Tpex CyTOK. [ eHepanbHasi MPOKypaTypa U3aaia paciopshKEHUS MPOKypopaM, IPHU3bIBast HX
MPEIOCTaBIATh MOAPOOHBIE OTYETHl M ONIEPATHBHO PEarupoBaTh HA BCE HKAIOOBI, a TaKKe
PEKOMEHAAINH TI0 BBISIBICHHUIO, IPEAYIPEKACHHUIO U PACCIICAOBAHUIO 3asIBICHUI O MBITKAX.
Tem He MeHee, CrienuanbHBINA JOKIAIUUK HOTYYMII 3aCITyKUBAIOLINE JJOBEPHUS COOOICHNUS
0 TOM, YTO JKaJIOOBI YaCTO OTKJIOHSIOTCSA B YCKOPEHHOM TOPSIKE W HE JOBOJS JI0 KOHIA,
pacciieIoBaHusI MPEKPAIAIOTCS MITH MPHUOCTAHABIUBAIOTCS

31. C 2012 roma OBUIO OCYKACHO YeTHIpE YENOBEKAa 3a MPECTYIUICHUS KITBITKI,
KOTOpBIC, KaK Ka)KETCSA, HE OTPAXKAIOT KOJMYECTBO IPEIIOJIaracMbIX CIIy4aeB IBITOK B
COOTBEeTCTBYIOIIMI mepuoz. Taxke cooOImanoch, YTO B CIydae OJHOTO IIPHIOBOpA CO
CPOKOM 3aKJIIOUEHHsI Ha IISITh JIET 3a MBITKH, OCYXJICHHBIH OB OCBOOOKAEH IOCIIE BCETO
JWMIIb OJHOTO Toja TIOphMBI. CHenuanbHBIM MOKIaI4YMK TaKXKe IONYYHI TPEBOXKHYIO
uHGOpMALMIO O TOM, 4YTO B TEX PEIKUX CIydasX, KOrZJa IPOTHB COTPYAHHKOB
MPaBOOXPAHUTEIHHBIX OPraHOB BO30Y)KIAeTCsl yroJIOBHOE €0, OHH YacTO OOBHHSIOTCS B
MEHEE Cepbe3HBIX NPECTYIUICHHX, TaKMX KakK. IMPEBbIIICHNE JODKHOCTHBIX MOTHOMOYHH,
370ynoTpedIeHNe JOJKHOCTHBIMH TIOTHOMOYMSMHE, TIPHHYK/ICHHE WIH XaJIaTHOCTb.

32.  CrenuasbpHBIM JOKJIAQIYUK HE CMOT TOJyYHTh OT HPABUTENILCTBA TOYHbBIC AaHHBIE O
KOJIMYECTBE 3aBEPIICHHBIX pAcClIEOBAHUM, CIydasX YrOJIOBHOTO TIIPECIEAOBAHUS W
OCY’K/ICHHS 32 MEPUOJ] C MOMEHTAa €ro IpeabIayIIero nocenieHus peciryonmku. Hampumep,
MpaBUTENBCTBO coobmio CoBeTy HO TpaBaM deioBeka, uro B 2012 romy ObwIO
3apEeruCTpUpOBaHO 22 anoObl O NMPUMEHEHWH MBITOK. CooOmanoch, 4TO TOIBKO CEMb
YTOJIOBHBIX pacciie/IoBaHUN OBUTH 3aBEpIICHBl W HAIIPABJIEHBI B CYABI; OJHO YTOJOBHOE
JIe7I0 ObUIO MPUOCTAHOBJIEHO, U pacciefoBaHUs IPOJOIDKAIOTCS €Ile B YEThIpEX CIydasx.
Tem He MeHee, COTJIAaCHO CTaTHCTHKEe MUHMCTEpCTBa BHYTpeHHUX zei, B 2012 romy Obu10
3aperucTpupoBaHo 61 »kajgoObl B OTHOUIEHHMHM NBITOK M JIPYTMX BHJOB YECTOKOI'O
oOpamieHus, B TO BpeMs KaK YTIOJTHOMOYEHHBIH 110 IpaBaM YeoBeKa cooOmmt, 9To B 2012
rogy oH mosyynn 11 >kamo0 O WBITKAX W JPYrHX BHAAX HKECTOKOTO OOpaiieHus.
I'enepanbHas npokyparypa 3asBuia, uto B 2013 rogy O0buto 3apeructpupoBaHo 16 xano0
u 7 - B mepBoii nmonosuue 2014 roxa.

33.  Jpyrue uctouynuku coobmmm CrienuaibHOMy JTOKIaIYMKY, YTO TOJIBKO BO BpeMs
€ro TOCEUIeHHs pecryOIuKH MpPOBOAWINCH YETHIPE YroJOBHBIX pacCiefOBaHUS MO
KajobaM O KEeCTOKOM OOpalleHHH, M TOJBKO B JBYX CIIy4asX pedb IIa O IPHUMEHEHUH
IBITOK, a2 B JBYX APYIMX CiIydasX - O HPEBBINICHUH JOJDKHOCTHBIX ITIOJIHOMOYHMH H,
370ynoTpeOIeHNe JIOJDKHOCTHBIMHM — ITOJTHOMOYMSIMH. ['paknaHckoe oOIIecTBo, Kak
NpaBmiIo, coodmmaer o OomplieM uucie xanod, yeM mpasurenscTBo. Hampumep, HITO n
topuctbl B TajpkukucTane 3aperucTpiupoBain 137 xanod o NpUMEHEHUH IBITOK U JIPYrux
BHUJIOB XecTokoro obpamenust B neprona 2011-2013 romos u 26 xano6sl B 2014 rony, HO
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[PU 3TOM COOOMIAETCS, YTO MEHbIIE, YeM JECATh U3 ITHUX 3asABJICHUN O MBITKAX U JPYTHX
BHAAaX JKECTOKOro oOOpamieHrs, MO Bcel BHIANMOCTH, OBUIM HaJJIeKalluM o0pa3oM
paccne;nosaHH.37 CrneuuanbHbelii JAOKIAQAYMK TAKKE CIHBILAN, O TOM YTO COTPYIHHKH
MWJIHIAKE W APYTHX [PaBOOXPAHUTENbHBIX OPTraHOB, KaK MPAaBWIIO, MOJABEPraroTCs
JUCIUIUTMHAPHBIM CAHKIMSM B OTBET HA OOBHHEHHS B MMBITKAX U JKECTOKOM OOpalleHUH, a
HE yroJOBHOMY MPECIICA0BAHUIO WA OOBHHEHUIO.

34. B o3tom xoHTekcte CrHenmanbHBIA MOKJIAAYUK TPHU3BIBACT IIPABUTEIHCTBO
AKTHBU3UPOBATh YCHJIMS JJIsl OOECleueHHsl JOJDKHOTO pacCiefOBaHUs BceX Kamob o
MBITKAX U )KECTOKOM oOpaieHnd. OH NOATBEpXkKIaeT 00s3aHHOCTh BIACTEH MHUIMUPOBATH
npoBeneHust paccienoBanuii X officio, korma nMeroTest OCTaTOYHbIE OCHOBAHHUS [TOJIATATH,
YTO MBITKH HWIIM JKECTOKOE OOpallleHHe HMENIH MECTO, M Ha3HAyaeTcsl He3aBUCHMOE
MEIUIMHCKOE 00CIeIOBaHKE, €CIIH eCTh MOI03PEHHE, YTO 3a/ICPXKAHHBIA ObLT MOJBEPIHYT
MBITKAM WK JKECTOKOMY obparieHuto. [IpencraButenu ['eHIpoKypaTypsl COOOIIUIH, YTO
I'eHepalibHbIi TPOKYPOp HNPOMH(GOPMHUPOBAH B CHIIy 3aHUMAaeMOW JODKHOCTH 000 Bcex
kKanobax OTHOCHTENHHO MPUMEHEHUH MBITOK. TeM He MeHee, CrenuaIbHBIA TOKIATINK
MO-TIPe)KHEMY TJIyOOKO O0OECIOKOSH TeM, 4TO TBITKM M JKECTOKOe oOpalleHue
paccieyoTcsi, YroJIOBHO MPECICAYIOTCS M HakKa3blBarOTCsA HEd(D(DEKTHBHO, COXpaHss
MOPOYHbII KPYT O€3HAKA3aHHOCTH U JIe1asi BO3MOXKHBIM MTPOIODKEHUE HAPYIICHUH.

Mexanusmor nooauu scanod

35. CrnenuanpHbI JOKITaguuK Omaromaput IlpaBuTenbcTBO 3a uHpOpManuio o
NPEANPUHATHIX IIarax Mo CO3JaHHI0O MEXaHM3MOB HE3aBUCHMOW M 3(QEKTUBHON momadn
*as00. MUHHCTEpCTBO BHYTPEHHHX JIeJI COOOIIMIIO O CO3AaHNM BeO-caliTa Ha TPeX SI3bIKaX
U TIONTydeHus kajio0, u 4To B 2013 roxy B AIeKTpOHHOM BuAe ObUIO IpeacraBieHo 80
*ao0, B ToM unciie 29 xanod, Ha COTPYAHUKOB NPABOOXPAHUTENBHBIX OpraHoB. Kpome
Toro, CrennaabHOMY JIOKJIa YUKy COOOIIMIN 00 OTKPBITHH Topsiuei Tesle()OHHOH JIMHNH B
LEHTPaJbHBIX U PErMOHAIBHBIX YIPABICHUSAX MUHHUCTEPCTBA, 1Mo kotopod B 2013 romy
Oputo momydeHo 634 3BoHKA, 327 W3 KOTOPBIX OBUTH CBS3aHBI C COTPYJHHKAMH
MunncrepcTBa. MUHHCTEPCTBO TakKe COOOLIMIIO, YTO KaMephbl BHICOHAOIIOACHHS ObLIN
YCTaHOBJICHbI Ha COOTBETCTBYIOLIEM 0OBeKTe MUHHCTEpPCTBa BHYTPEHHHX €N B TOpoje
Jyman6e, n 4ro KaMepbsl 0e30MacCHOCTH OBUIM YCTAHOBJECHHI B JPYTHUX YNPaBICHUSX B
MuHHCTEpCTBE AJISI MOHUTOPHHTA M KOHTPOJISI NEWCTBUI MWIIMIIMN BO BPeMs 3aJiep KaHUN
u apectoB.® Xors CrenmanbHBI IOKTATYHK TPHBETCTBYET STH COOBITHS, @ TAKKE
nH(OpMALMIO O TOM, YTO KOHTPOJb M HaJI30p 3a COTPYIHHKAMH BHECIM CBOH BKJIAJ1 B
CHIDKEHHE IIPECTYIUICHUH, COBEPIICHHBIX COTpyJHUKaMu Munucrepcrsa Ha 33%, oH Oyzer
pall MOJYYHTh JOMOJHUTEIbHYI0O MH()OPMALHUIO C ONMMCAHHEM KOHKPETHBIX PE3YJbTaToB,
JOCTHTHYTBIX Onaromaps 3THM HOBOBBEACHHSAM, BKJIIOYas pe3yJbTaThl JIIOOBIX
pacciieioBaHui, Onaronapst KOTOPbIM OBUIM BBISBJIEHBI CIlydad HPUMEHEHHS! TBITOK U
JKECTOKOTO 00paIeHus..

36. Xors CneumanbHBIH JOKIAJUUK OJOOpSET MpPEACTaBICHHYIO IPAaBUTEIHCTBOM
MHQOpMAaLMIO O TOM, 4YTO 3aKIIOYEHHBIE MMEIOT NPSAMOH JOCTYIl K IIPOKypopam
MIOCPE/ICTBOM SIIIUKOB /IS XKaJloO B MEcTaxX COJEpKaHMs MO CTPaKel, U 4TO MpOKypaTypa
MPOBOJIUT PETYIISIPHBIE MPOBEPKU B U30JIATOPAX BPEMEHHOIO COJAEPKaHUsS, OH HAIOMUHAET
NPaBUTENILCTBY, YTO KaXJAOMY 33/IEpKAaHHOMY TakXe JIOJDKEH OBITh IpeJOCTaBIeH

37
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Joint follow-up submission to the Concluding Observations of the United Nations
Committee against Torture. Amnesty International and the Coalition against Torture of
Tajikistan, April 2014, available at:
http://tbinternet.ohchr.org/Treaties/CAT/Shared%20Documents/TIK/INT_CAT _NGS TJK

17095 E.pdf

MI/IHI/ICTepCTBO BHYTPCHHUX ACJ OTBCUACT 3a 06pa60TKy W aHAJIM3 5TUX JaHHBbIX.
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OecCIpeIATCTBEHHBI I HEKOHTPOJIMPYEMBIH JOCTYI K MpOKypopam 1o 3ampocy. O Oyzer
paz MOIYYUTh JONOJHHUTEIbHYI0 HHQOPMAIIHIO OT NMPaBUTEIBCTBA OTHOCHTENILHO CTETICHH
JOCTYITHOCTH MEXaHH3MOB IIOJaYd M PACCMOTPEHHMS XKajod, B TOM 4YHCIe TelleOHHBIX
JMHHHA ¥ SIIIMKOB KOH(DUACHIMANBHBIX jKaJI00, BO BCEX MECTAaX COIEPIKaHUS ITOJ] CTPaxKeil,
Y pe3yJIbTaThl JEUCTBUIA, MPEANPUHATHIX M0 KajJo0aM COOTBETCTBYIOLIMMH OpraHaMH.

Penpeccuu

37. CroernmanpHBIA MOKIATYHK BBIPAKACT TIYOOKYI0 OOECHOKOEHHOCTH IO IIOBOIY
3asiBIICHUH O pacmpaBaxX, KOTOPbIE UMEIN MECTO TIOCIe ero BH3WTa B pecmyOmmuky B 2012
rofy IO OTHOIICHHIO K JIIOASAM, KOTOpble TOBOPMIM C HHM WIH JKaJOBAJIHUCh €My
OTHOCHUTEJIFHO KECTOKOro oOpalleHus. Penpeccuu COCTaBIIIOT BaXKHYIO 4acTb BOIIPOCA,
KOTOPBIN BBI3BIBACT 00ECIIOKOCHHOCTh HE TONBKO Y CHEenUaIbHOTO JAOKIaI4hKa, HO M JUTS
BceX MexaHM3MoB Opranmsamnn OObenuHeHHBIX Hammii mo mpaBam  yenoBeka.
CrenuanpHblid TOKITAQTYMK HAIIOMHUHACT IIPABUTENBCTBY, YTO OTH HACHCTBHS SIBISIOTCS
HEeNPUEMJICMBIMH M, YTO JOJDKHBI OBITH HPWIOXKEHBI CEPhE3HBIC YCHIUS, YTOOBI
rapaHTUpPOBaTh, YTO STH 3asABICHUS OBUIM HaJUISKANIMM OOpa3oM  pacciemoBaHbl, H
BHHOBHbIC ObUIM HakazaHbl. TOJBKO MyTeM NPEIOTBPAILICHUS PEHPECCHi MPaBHTEIBCTBO
CMOJKET rapaHTHPOBAaTh, YTO PETHCTPHPYIOTCS OOJBILIE CITydYaeB IBITOK, 00 3THUX CIydasx
coo0IIaeTcsi, OHM BBIABIAIOTCSA, W 32 HUX HACTYNAeT HAKa3aHWE B COOTBETCTBUH C
TpeOOBaHUSIMHU BHYTPEHHET0 (HALIMOHABHOT0) U MEXIYHAPOJHOIO ITPaBa.

38. Xors CrnenuaibHBI MOKIAAYUK BBIPAKACT IMPH3HATEIBHOCTH IPABUTEIBCTBY 32
npuHATHE 3akoHa «O  TOCymapCTBEHHOM  3allWTe  yYaCTHHUKOB  YTOJOBHOTO
CYIOIIPOM3BOACTBA» H [ OCyZapCTBEHHOW TIpOrpaMMBI oOOecriedeHus 0e30macHOCTH
YYaCTHHKOB YTOJIOBHOTO CYIOTIPOM3BOJICTBA B HOsIOpe 2012 roxa, memb KOTOPHIX - 3alluTa
TeX, KTo oOpamaercs C 3asgBICHUSAMH O paclpaBaX, OH, IO-TIpeKHEMY, TIyOOKO
00EeCIIOKOCH JTOCTOBEPHBIMHU COOOMICHUSMH OT TPAXKTAHCKOTO OOIIECTBa O TOM, YTO T€
JHIa, KOTOpBIE CTaNd J>KEPTBaMHU IIBITOK, KaK MpPaBWIO, MPHHAMAIOT  pelIeHHEe He
oOpamatbcsi 3a KOMIIGHcallmeld u3-3a cTpaxa pemnpeccuil. CrenuanpHBIA JTOKIaTIUK
MONMYYHJI JOCTOBEPHBIE CBHICTEIBCTBA O PEIPECCHSIX, MPOUCXOIAIUX B MecTaxX
CONIEpXaHUs TIOJ CTpakei, B OTHOIICHHH JIHMI, KOTOpPhIE OOpAaTWIHCH C JKaloOamH IIo
MOBOAY IUIOXOTO OOpaIieHus, W 3aciymal HHOOPMAIMIO O TOM, YTO >KYPHAJHCTEHL,
paccienyronye W IMyONUKYIONINEe MaTepHaibl 00 YCIOBUSAX COICPXKAHUS TOJ CTpakeH,
ObpUTH 3azepikaHbl 32 UX padoTy. OH HACTOSTENHHO NPHU3BIBACT IPABUTEIHCTBO NPUHSTH
CPOYHBIC U HEOTJIOKHBIE MEPHI IT0 00CCIIEYeHUIO CO3/TaHMsI W UCTIOIB30BaHUS Ha MPAKTHKE
3((HeKTUBHBIX MEXaHU3MOB JUIS 3alIUTHI OT PENPECCHI TeX, KTO OOpaTHIICS C JKalIoOaMu.
CrienabHBIH TOKIAIIUK Takke ObLT HHOOPMUPOBAH, YTO MEXaHU3MBI 3allIUTHI CBUACTEIIS
00 OTCYTCTBYIOT MO0 SBISIOTCS Hed(PeKTHBHEIMU. [IpaBUTENBECTBO, K COKAICHUIO, HE
MPEeJCTaBIIIO TOAPOOHYI0 HHPOPMAIIHIO O MEpax, IMPUHATHIX B PaMKaxX MPOrpaMMbl WK IO
pe3ysibraTaM Nporpammbl, MNpPEAHA3HAUYEHHBIX JMJS 3alIUThl YYaCTHUKOB YTOJIOBHOTO
CyIIONPOU3BOACTBA, 3a nepuog 2013 - 2016 ronos.

39. IlomMuMo BBIpaXEHHS CEpPbE3HOH TPEBOIM O psAE CIIydyaeB CMEPTH B MecTax
3AKITIOUEHHS C MOMEHTA €ro IOC/IEIHEero BH3uTa ', CIeNHAIbHBIH OKIA[IMK BHIPAZHIT
NPaBUTENILCTBY CBOIO OOECIOKOCHHOCTH IPaBHTENILCTBY OTHOCHTENBHO HWH(OPMAIUH,
MOJIy4YEHHOW B CBSI3M C MIBITKAMU M CMEPThI0 Xam3bl IKpOM30/1bI 1 )KECTOKMM 0OpalieHueM
U PENpEeCcCUsIMH MPOTHB JIBYX APYTHX 3aKIIOYEHHBIX, KOTOPBIE OBUTH CBHJETEISIMH IIBITOK
n cmepru r-na HMxpomsona. Kak cooOmmmm CrennalbHOMY JOKIAIUUKY, TIOPEMHBINA
OXPaHHUK B 3TOM ClTy4ae ObIII OCY)K/ICH 32 IPEBbIIICHNE JIOPKHOCTHBIX ITOJTHOMOYMH, a He
3a MBITKH,. CHennanbHbIA AOKJIAIYMK MOTYy4msl MH(OpPMAIUIo, KOTOopas BbI3Baja y HEro

¥ Cw. BbllIe, IpuMedanue 5.
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CEphEe3HOE OECIIOKOMCTBO, KECTOKOrO OOpaIleHHs W MepeBoja B APYTHE MECTa JIMIICHUS
cBOOOABI 3a mpenenamMu ropoaa JlymanHOe AByX OpyrHX 3aKiIIOYEHHBIX, KOTOPBIC OBUIN
CBHICTEISAMH 3TOTO COOBITHSA, KOTOpPBIE HECYT YTOJOBHYIO OTBETCTBEHHOCTh IO
IPUTOBOpaM, BBI3BIBAIOIINM COMHEHHsA. OH HACTOSTEIBHO MPU3BIBACT IPABUTEIBCTBO
IPOBECTH TIIATENbHOE M HE3aBUCHMOE pAacCICOBaHHE 3THUX CEPHE3HBIX OOBHHEHHMH B
pernpeccusx, IPUHATh U 00ECTIeYNTh Ha MPAKTHKE BCE HEOOXOAMMBIE MEXaHU3MBI U MEPHI
0 3aIIUTE OT PETPECCHH KEPTB MBITOK, X POACTBCHHUKOB, CBHACTENECH M BCEX IPYTHX
JIVLL, XKETIAIOIINX JaBaTh MMOKA3aHHs WIH YBEJOMIIATH 00 aKTaxX )KECTOKOTO OOpaIIeHHS.

Otka3 ot BeicsutkH (NON refoulement) u sxerpagnuus

40. CrienanbHBIN TOKIAAIUK TO-TIPEKHEMY 00ECIOKOCH OTCYTCTBHEM COOIOACHUS U
IOPUINYECKOTO TpU3HAHWUS TOJ0KeHus KoHBeHIHH o He 6wicviike. OH COXKaleeT IIo
MOBOAY OTCYTCTBHUS HAIIOHAIBHOTO 3aKOHOIATENHCTBA, PETYIUPYIOIIETO 3alpeT BBIIAYU
WIA ACTOPTAlMU JIUI] B CTPAHBI, TIeé OHM MOTIH OBl MOIBEPTHYTHCS PHCKY MIBITOK H
JKECTOKOMY oOparieHnto. CrienuanbHBIH JOKIaT9uK OBUT MPOMH(POPMHPOBAH O psIe
ciIydaeB, KOT/la IO OBUTH BBICIIAHBI B T€ MECTA, I/Ie OHU IOJABEPTANHACH PUCKY IBITOK U
JKECTOKOMY OOpaIIeHUIO, BKIIFOYAsl CITydau, KOT/Ia OJMH YEIOBEK CKOHYAJICS BCKOpE MOCTE
menopranu B AdramucraH. Kpome Toro, CrHenmanbHBIA  JOKITaTIAK  OBLI
nponH(pOpMUpPOBaH 00 OTCYTCTBHH COOTBETCTBYIOIINX IPABOBEIX PECYPCOB LIS IOPHCTOB,
KOTOpBIC TPEACTABISIOT UCKIIIOUCHUS K Hego36palyeHuto B paMKaX IIPOU3BOACTBA 10 JEITy
00 JKCTpamuIwu, ¥ O HEIOCTATOYHOM BPEMEHH Ui TPOBEICHHS 3HAYNMBEIX OIICHOK
PHCKOB.

41. CrenuambHBIH JOKIAQAYUK HACTOATEIFHO PEKOMEHIYET NPAaBUTEIHCTBY BHECTH
TONIPaBKM B CBOE 3aKOHOJATEIhCTBO [UIA JOJDKHOTO TPU3HAHHUS 00s3aTENECTB HE
9KCTPaINPOBaTh, HE JETIOPTUPOBATH WM HE BBICHLIATH YEIIOBEKA B CTPaHY, IJIe OH MM OHA
CTalIKHBACTCS C YrpO30Hd MPHUMEHCHHS TIIHITOK WJIH JKECTOKOTO OOpalleHWs, W dYTO
COOTBETCTBYIOIIEE MTPABOBOE OOpaICHHE, B TOM YHUCIIE JOCTYII K aJBOKATY, TapaHTHPOBAHO
st obecrieueHus coOoIeH s 00s3aTenbeTBa TaKUKIUCTaHa B COOTBETCTBHH CO CTaThei
3 KouBenuun mnpotuB meITOK. Kpome Ttoro, CnenuajbHblil JOKJIAJUMK TPU3BIBAET
MIPaBUTEIBCTBO U3BIICKATh IOJIE3Y OT MEXKYHAPOIHOTO COTPYTHIMYESCTBA U HA/I30pa B 3TUX
Ba)KHBIX BOIPOCOB, HE B TIOCJICIHIOI0 OYepellb, MPEIOCTABIIAI BOZMOXKHOCTE BepxoBHOMY
komuccapy Opranmsanun OObenuHeHHBIX Hanmit mo gemam OexenneB (YBKB OOH)
JIecTBOBATh B KadecTBe HaOmromatens B KoMuccum mo ompeneneHuIo craryca OexeHIa.
CrienabHBIH TOKJIAAYUK OBLT yIOBICTBOPEH HHPOPMAIIUEH OT MIPABUTEIBECTBA O TOM, UTO
OHO pacCMaTpHWBaeT BKJIIOUCHHE €r0 PEKOMCHIAINH [0 Heg036palyjeHut0 B 3aKOH W,
BO3MOXKHO, pa3pabaThIBacT HOBHIH 3aKOH 0 OexxeHnax. OH TakKe HACTOSATEIBHO MPHU3BIBACT
MPaBUTEIECTBO YCTAHOBUTH YETKUE TMPOLEAYPHl B 3aKOHOAATEIHLCTBE UL OCHApUBAHHS
3aKOHHOCTH HPOIIEYP U PEUICHUH 00 SKCTPAJHUIINU U ACTIOPTALIAHU B CyIaX.

Penapanun

42.  CrenmanbHBIH JOKJIA UMK TTO-TIPEKHEMY 00ECIIOKOEH IHPOKUM pacipocTpaHeHHEM
OTYETOB O TOM, YTO >KEPTBBI MBITOK U KECTOKOT'O OOpAaIlEHHs W UX CEMbU HE IOJY4aloT
aJeKBAaTHOTO BO3MEULICHHUS, BKIIOYas KOMIEHCAMK0 U  MaKCUMalbHO MOJIHYIO
peabmwiutanmio. OH BHOBb IOATBEPKIAET CBOIO OOECIIOKOGHHOCTb TEM, YTO OTCYTCTBHE
BHYTPEHHETO  3aKOHOJATENIbCTBA, OOECHEUYMBAIONIErO IIPAaBO  JKEPTB NBITOK  HA
CIpaBeUIMBYIO M aJEKBATHYIO KOMIICHCAIIMIO, BKJIOYAs CPEJCTBA JJIsI BO3MOXHO OoJee
MOJIHOW peabMINTaluy, B COOTBETCTBUH ¢ TpeOoBaHMsAMH cTaThu 14 KoHBeHIMM mpoTHB
IBITOK, SBISIETCA CYLIECTBEHHBIM INPEMSITCTBUEM JJsI BO3MOXKHOCTU KEPTB IOJIYyYUTH
KOMIIEHCAIHIO.

43. HeKOTOpLIe HUCTOYHHUKH COO6IHI/IJ'II/I CHCI_II/IaJ'H)HOMy JAOKJIaAYHUKY, 4qTo
MI/IHI/ICTepCTBO (bPIHaHCOB HE BBIACIUIIO HUKAKUX CPEACTB AJid BO3MCUICHUSA KEPTBAM
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HapyIICHUH TpaB 4YeJOBEKa, W YTO 3asBHUTEINCH, KaK MPaBHUIIO, HANPABIAIOT B Pa3INIHbIC
MPaBUTEIECTBEHHBIE BEIOMCTBA IS IPEIBSBICHUS NCKOB WM mpeTeH3uid. Kpome Toro,
HESCHO, UMEET T MHUHHCTEPCTBO BHYTPEHHHUX €N CPEACTBa IJIsI BO3MEIIEHHA yIiepoa.
HexoTopble OTYETHI MMOKA3BIBAIOT, YTO CY/bI HHOTJA CO3BIBAIOT KOHCYIGTATUBHBIE BCTPEUH
MEKAYy COTPYAHHKAMH M HCTIAMH, pPE3YNbTaTOM KOTOPBIX SBISIFOTCS He(hOpMaIbHBIC
TapaHTHH HETOBTOPEHWS, a He Bo3MemieHHe ymep6a. CrhenuanbHBIA TOKIAAIHK
MO3JPABIACT BIACTH 3@ BBHINOJHEHHE TPEX pEMICHWH MO TpPakKTAHCKUM JIeJIaM,
00ECIeUNBAONINX BBIIUIATY KOMIIGHCAIMA CEMBSIM JKEPTB IIBITOK, M HACTOSTEIBHO
NpPU3BIBAET  TNPABUTENBCTBO  IPOJODKATh  TapaHTHPOBAaTh  CYIIECTBYIOIIME B
3aKOHOZATEIbCTBE COOTBETCTBYIOIINX MEXAaHMW3MOB IIPABONPHMEHEHUS, a TaKkKe UuX
UCIIONIb3YOBAaHNE Ha IPAKTHKE B IEISIX OOECHECUCHMS MONYyYCHHS JKEPTBAMH IBITOK U
JKECTOKOTO OOpamieHus] BO3MELICHUs ymiepba, a TakKe CIPaBEeAINBOM M aJaeKBaTHOH
KOMIICHCAIINH, B TOM YHCJIE CPEJICTB AT OoJiee MOTHON peadnInTaIuH.

Yci0BHsI COEPKAHUS MO/ CTPaXKei

44. Kak m B ciydae ero mpenplaymiero Bm3uTa, CHenHUaNbHBIA JOKITATIAK TPUIIET K
BEIBOAY O TOM, YTO YCJIOBHS COJCpXaHWSA B MeCTaxX JHIICHHUS CBOOOMBI, KOTOPHIE OH
TOCETHJI, B LIEJIOM, OBUTH TPUEMIIEMBIMH, XOTSI 3aKIIFOYCHHBIC PACCKa3ald €My O TOM, UTO
HACTEHHasl KUBOITUCh, MATPACHl U TEIUIbIC BEUIN OBLIM MPEIOCTaBIICHBI HETIOCPEACTBEHHO
mepes ero ImocemieHneM yupexnaeHus. OH 0coOeHHO 0O0EeCIOKOCH COOOUICHHSAMH O
KOpPPYIIIIMH Ha BEICOKOM YPOBHE: KaK COOOMIAeTCs] HEKOTOPBIE MPECTABUTEIN TIOPEMHBIX
BCJIACTEH MPHUCBAUBAIOT CPENICTBA, BBIACIAEMbIE [T () YHKIIMOHUPOBAHUS TIOPEM.

45.  CroenmanbHBI JOKITaAYMK BCIHOMHHAE€T Ty OOECIIOKOGHHOCTh, KOTOpas Obuia
BeIpakeHa Komurerom Opranuzamun O0bequHEHHBIX Haruii mpoTHB MEITOK B €T0 0030pe
cutyauuu B Tamxukucrane 2012 roga no moBojiy HEaJleKBaTHBIX CAHUTAPHBIX YCJIOBMIA,
TUIOXOH BEHTHJIIIUY, a TAKXKe M0 TOBOY OTCYTCTBHS ropsdeil BOAbI B MECTaxX COAEp KaHus
MO CTPasKeH, OTCYTCTBHS TaM HaJUIS)KaIero MUTaHUs M MEAMIIMHCKOHN moMonty. Bo Bpems
cBoero Bu3nTa CrienuasibHBIA JOKIaIuUK OblT HHPOPMHUPOBAH, UTO 3aKIIOUCHHBIE YTOOBI
HOPMAJIBHO TUTAThCS YacTO BBIHYXJICHBI MOJNAraTthCs Ha NMPOAYKTHI NMHUTAHHSA, KOTOpHIE
NPUHOCAT MX CEMBH M Apyrue mocerurenu, OH Takke BCIOMHHAET 00ECIOKOEHHOCTD,
BbIpakeHHYI0 Komurerom mo mpaBam uyenoBeka B 2013 ronmy, uM3-3a IUIOXHX YCIOBHMA
COJZICp)KaHUSI B CIJICACTBEHHBIX H30JSTOpaX W INHUPOKO PACHPOCTPAHEHHOW IPOOIEeMBI
TyOepkyie3a. OH He MOXET He MOXBaJWTh NPABUTEIBCTBO 3a IOCIEIHHE IOAPOOHBIE
oT4eTsl 00 YCHENIHbIX Mepax, IPEeINpHHUMAEMBbIX B IEIIX IPEAOTBpALICHHS
pacrnpocTpaHeHust THPEKIIMOHHbIX 3a001eBaHUI B TIOPbMaXx.

46.  CrenuanbHBIH JOKJIAMYUK IMO-TIPSKHEMY OOECIIOKOSH CYPOBBIMH YCIIOBHSIMH, B
KOTOPBIX COJIEPKATCsl JIMIA, MPUTOBOPEHHBIE K MOKU3HEHHOMY 3aKJIIOUYEHHIO: CTPOTrOMY
PeXKUMY MM W3OJSIUHM, KOTOPHIM OHHU MMOJABEpraroTcs. B paMkax BceX 3THX PEXHUMOB,
3aKJIIOUEHHBIE OTPaHUYEHBI IPOCTPAHCTBOM CBOMX KaMep B T€UEHHE NMPUMEPHO ABaALATU
TPEeX YacOB B JICHb U CTAJIKUBAIOTCS C JKCCTKHMHU IPEMATCTBUSIMHA B OOIICHUH C TEMH
JIOJIbMH, KOTOpbIE HAXOJATCsl 3a IpeaejamMu TIOpbMBL. B Hacrosiee BpeMms uLaM,
OTOBIBAIOIIMM TOXXHU3HCHHOE 3aKIIOYCHUE, ITO3BOJICTCS IONy4aTh 4YeThIpe, a HE JIBE
MOCBUIKU B TOJI, a TAKXKE UM pa3pellaeTcs Ba, a HE OJHO CBUAaHME B rof, CrnennaibHbIN
JIOKJIaTYMK BHOBb MPUXOAUT K BBIBOJY O TOM, UTO PEXUM HaKJa/bIBaeT U3JIHUILIHE CYypOBBIE
YCIIOBHSL COJCPKAHUS, [0 CPABHECHHUIO C TEMH, KOTOPBIC HAXOISTCS B KOJOHUSIX OOIIETro
pexuma. HeOonpmmme, HEBEHTWIUpYEMbIE H TEMHBIE KaMepbl, TIE COAEPIKATCS
3aKJIIOUEHHBIE, B OTHOIIEHWU KOTOPBIX MPUMEHSETCS PEKUM M30JSILUUH, TaKkKe SBISIOTCS
npeameroMm OecriokoiicTBa CrienualibHOTO NOKJIAAYuKa. B To ke Bpems, CrenuanbHbBIH
JIOKIIQJIYUK TMPOJOJDKAT TMOTyYaTh JKaloObl O IUIOXOM KAdecTBE MPOAYKTOB MUTAHUS U
MEIUIUHCKHX YCIIYyTaX, a TAKXKE 00 OTCYTCTBHUHM BO3MOXKHOCTEH ISl OT/bIXA.
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Locyodebnoe u 8pementnoe codepcarue noo cmpasicei

47.  CrenuaibHBIN TOKITAIUUK MO-TIPEKHEMY 00ECIIOKOSH Ipe3MEepHBIM IPUMEHEHHAEM B
TamkukucTaHe Takod Mepbl, KaKk M COJIEpXKAaHHE B CJICIACTBCHHBIX H30JIITOPaX, MU
COOOIIEHMAMH O TBITKAX M ’KECTOKOM OOpAaIeHHH BO BPEMS 3aKIIOUEHHS O] CTPAXy HO
Havaja cyneOHOro mporecca, B TOM 4HCIIE JUTUTEIHHOE COACP)KaHUE B YCIOBHAX M30ISLAN
(mEKOMMYHUKa10). CrenuanbHBIA JOKIAAYUK y3HAJI, 9TO B Ta/KUKHCTaHE ecTb 66
n301ATOPOB BpeMenHoro coxepkanms (MBC), Haxomsmmxcst B BeIeHWH MHHHCTEPCTBA
BHYTPEHHUX [€], AESITENbHOCTh KOTOpBIX peryaupyrorcs [Ipukazom Munuctpa Ne 1012
(Ne 31-12-2012 «O mopsiaxe pabOTHI KaMep BPEMEHHOTO COIEPKaHUS M IOIpa3leIeHuit
OXPaHBI»).

48. CrienanbHBIN TOKITaI9MK BBIpaKaeT 00ECIIOKOCHHOCTH IO MoBOAy crtarbu 111.1
VIIK, xoTopas MO3BOJSET CYyAbSIM BBIIABATh pa3pellecHHe Ha COAEpIKaHHE MOJ CTpakeit
WIA PyTHE MEpHl MPECEYCHUS HMCKIIOYHUTEIFHO Ha OCHOBE TSDKECTH IPEAIIONaraeMoro
COBEPIIEHHOIO MpecTyIuieHus. OH y3Hall O TOM, 4TO B COOTBETCTBUH co ctatbeil 112 VIIK,
3aKIIFOYCHNE TI0J CTPaXKy MO Hadaja CyIeOHOTO Ipollecca YCTaHABIMBACTCS CPOKOM Ha 2
MecsIa, HO MOXKeT OBITh mpomiieHo a0 18 mecsmes, B To BpeMms Kak ctatbsa 289 YIIK
npeIycMaTpuBaeT, 4YTo C Hadajla CyaeOHOro pa3OMpaTeNbCTBa, MaKCHMAIBHBIH CPOK
CONIEpXKaHUA TIOJ CTpaxked cocraBiser 12 mecsines. Tem He McHee, OH TakKe ObLI
nponH(GOPMHUPOBaH, YTO HA MPAKTUKE STH MAKCHMAIBHBIC CPOKH HE MPHUMEHSIOTCS, €CIH
JIEII0 HampaBJIeTCs 00paTHO Ui IPOBENCHHS paccieloBaHHA. Taroke cooOmaercs, 4To
CPOK IOCymeOHOTo CcoIep KaHUS MO CTpaked M paspelicHHe Ha MPOIJICHHE CpOKa
MPEIBAPUTEIHHOTO COACPIKAHUS IMON CTpaked CBBINIE 12 MecsIeB YCTaHABIHMBACTCS U
BBIIACTCS IO 3ampocy [ eHImpOKypaTypbl W yTBEp)KOAaeTCs CyIOM. B 3TOM KOHTEKCTe
CrienambHBINH TOKJIAAYUK BBIpaKaeT OOECHOKOCHHOCTh B CBS3H C COOOMICHUSMH 00
OTCYTCTBUH HE3aBUCHUMOCTH CYJCH MPH CAaHKIIMOHUPOBAHUH TaKUX Mep.

49.  CrenuanbHBIN JIOKIaJUUK TaKXKe MOIYYWJ TPEBOXKHBIE COOOLIEHUsI 00 YCIIOBHAX B
Mectax npexaBaputenbHoro conepxkanus (CHU30): mmoxoe mutaHue, IUIoXas CaHUTapHs,
OTKa3 B MOCEIIECHUAX CEMbU M B JIOCTYIIE K aJBOKaTtaM. B cooOmeHnsIX ykaspIBaeTcs, 4TO
JMLaM, HaXOAAIMINMCS B CJICIICTBEHHBIX M30JIATOPAX, IO3BOJIAIOT TOJBKO /B CBHIAHUS C
POACTBEHHHKAMHU B MECSII W HE pa3zpenialTcs Tele(oHHbIe 3BOHKH, M UTO 3ajep’KaHHBIM
paspemaercsi MoJIb30BaThCS TyalleTOM TOJBKO TPH pa3a B JIEHb, a JyNIEBBIMH - pa3 B
Henenmo. CrenuanbHeId JOKITAIUUK 3acylian JTOKIaasl 00 MCIOIb30BaHUN JUTUTEIEHOTO
OJIMHOYHOTO 3aKJIIOUCHHUS B PEIKUX ciydasx. OH ObII 04eHb paj MOIyduTh HH(OpManuio o
TOM, 4YTO CIEJICTBEHHBIH wu30ATOp KoMmnTera HanmoHambHOM Oe30macHOCTH ObuI
OTPEMOHTHPOBAH IIOCIIE €r0 MEPBOTO BH3UTA B PECIYONNKY, U TaM OBLIO YCTAHOBJICHO
OCBEIIEHHE, ¢ KOMHAaTaMH JJISi MEAMIMHCKOTO O0CIeJOBaHHA M OTPEMOHTHPOBAHHBIMU
BaHHBIMU KOMHaTaMu. OH HAacCTaMBaeT HA JIOTIOJHUTEIBHBIX PEMOHTHBIX PaboTax B MecTax
HOpeBapUTENbHOIO 3aKIIOUEHHMs] U BpPEMEHHOTO COJAEpKaHWs MO BCeill  cTpaHe.
CrneunalbHbIA JTOKJIaJYUK MOBTOPHO PEKOMEHIYET, YTOOBI BCE MECTa COJEpIKaHHs I0J
CTpakell ObUIM BBIBEJICHBI M3 YIPaBJICHHS MUHHCTEPCTBA BHYTPEHHUX JIEN U Nepe/laHbl B
BeZieHue MUHHCTEPCTBA FOCTULIUH.

MOHHMTOPHHT MeCT COfiep:KaHus MoJ cTpaked U partudukanna PakyJIbTATUBHOIO
nporoxoJa k Konpenuuu nporus nbitok (POII-KIIIT)

50. CrnenuasipHBIH AOKJIAJTYMK IIO-TIPEKHEMY OOECIIOKOEH OTCYTCTBHEM JOCTYIa JUIs
MOHHUTOPHHIa MECT COJIEpKaHusl oA cTpaxed. EMy cooOuimy o ToM, 4To oOuui Haxz3op
OCYILECTBIISIETCS, B OCHOBHOM, YNpaBieHUEM | eHepalbHOM NMpOKypaTypbl, KOTOpas, MO
MHeHHI0 CrenuanbHOro AOKIaadyuKa, HE MOXET 3aMEHUTh INPOBEACHUE HE3aBHCHUMOTO

0 YronosHo-nmpoleccyanbHbli Kojgekc, cT. 112.
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cynebHoro Ham3opa. Kpome TOro, Takoil mpoKypopckhii Hag30p HampaBleH He Ha
noxydeHne MH(GOpMAannu O CIydasX WM Ha BBIIBICHUE CIydaeB IBITOK, YTO OOBACHSIET
OTHOCHTEJIPHOE OTCYTCTBHE KPHUTHYECKHMX OLEHOK WJIM 3HAaYNMbIX HW3MCHCHHH B
COOTBETCTBHH C 3THMHU 0030pamu. Kpome Toro, CrienuanbHOTo JOKIamduKa He yOemumn
NPUYUHBI, yKa3aHHbBIE IPaBUTEILCTBOM 110 OTKa3y B focTyne MexayHaponHomy Komurety
Kpacnoro Kpecra (MKKK) B mecta numenust ceobozns! B Tamkukucrane. OH MpU3BIBaeT
MIPaBUTENBCTBO IepecMoTpeTh 3Ty Mepy u npuBieds MKKK, uTo6sl mydmie moHATh, Kak
TapKUKHCTaH MOXKET M3BJIEYb MOJIb3Y U3 TAKOTO COTPYIHHUYECTBA.

51. CrienanmbHBIN  JOKIATYMK COJKaJIeeT, YTO TIPABUTEIBCTBO OO CHX TIOp HE
parudurmposano ®akynbraTuBHEIA MpoTokod K Korsennnu mpotus nbiTok (OIT-KIII) u
He cosgano HarmmonaneHerd npeBeHTHBHBIN MexanmsM (HIIM) mnm mogoOHBIN MHCTUTYT.
CrienambHBIN  TOKJIAAYUK HATIOMHHAET TIPAaBUTEIBCTBY, UYTO 0O0s3aTENBECTBO IO
MPEIYIPEKICHUIO THITOK U JKECTOKOTO OOpaIeHHs SBIIETCA 005A3aTSIBCTBOM TI0 CBOEMY
COOCTBEHHOMY TpaBy, W miIsi oOecrmedeHus coOmoneHns KoHBEHIHMH [OJDKHBI OBITH
TPUHATHL COOTBETCTBYIOIUINE IPEBCHTUBHBIE Mephl. CICIMAaNbHBIN TOKIAAIUK TBEPIO
yOexmeH B TOM, 49TO Ta/KMKHCTAaH W3BICUET OONBOIYIO TONB3Y OT paTH(UKAIIUU
®DaKkyIpTaTUBHOTO MPOTOKOJIA M OT CO3JAHHS HE3aBUCHMOTO IMPEBEHTHBHOTO HHCTHUTYTA
MoHuTOpHHTa. CIIeIaIbHBIN JOKIa YK IPU3BIBACT MPABUTEIHCTBO B3aMMOICHCTBOBATH C
[onkomurerom Opranmzamuu OObeIUHEHHBIX Hamwii mo mpenynpexIeHUI0 IBITOK
(TIIIIT), xoTOpHIit IMeeT OOJNBIION OMBIT padOTH B OKa3aHWH MOMOIIM IIPAaBUTEIHCTBAM B
BBHIMOJIHEHAH WX OOS3aTENBCTB IO TPEIOTBPALICHUIO IBITOK €mle 10 pPaTU(UKAIHH
®daxynpTaTUBHOTO TpoToKoia. OH HacTamBaeT Ha TOM, 4T0 DaKyIbTATHBHBIN MPOTOKOI
MOXET W JOIDKCH OBITh paTU(UIMPOBAaH, HECMOTPS Ha (PUHAHCOBBICE TPYIHOCTH H
OTpaHHUYCHHBIC MHBECTHIIMU CO CTOPOHBI NPABHUTEIBCTBA, W YTO YCIOBUS, HEOOXOAUMBIC
it patuduranuu [IpoTokona, Takue kak [ImaH HeHCTBHIA W aKTHBHOE TPaKIaHCKOE
00IIIeCTBO, yXKE CYINIECTBYIOT B TOCYJapCTBE.

52.  ChenmaipHBIA AOKIATYAK C yIOBICTBOPCHHEM OTMETHII XOPOIIYIO paboTy odruca
OmOyncMeHa, pacmIMpeHHe ero MaHjara, a TakXKe CO3JaHue [pymmbel MOHHUTOPHHTA
HCTIPaBUTEIBHBIX YUPEXKICHUH, KOTOPOW pa3pelieHO MPOBOJHUTH 3apaHee OOBSBICHHBIC
TIOCEIICHUS TIOPEM, a TaK)Ke BHEIUIAHOBBIC IMOCEUICHUS B COTPYAHUYECTBE C IPakTaHCKUM
obmectBoM. CrenuanpHBIA JOKIAAYUK OBLT  pax y3HaTe, uyto B 2014 romy
MOHUTOpPHHTOBasT TPYIIa ITOCETHIA IEBATh 3aKPBITHIX YYPSKICHHH, B TOM dYHCIE
VApEeXKACHUS i HECOBEPIICHHOJECTHUX, JXCHCKYIO TIOPBMY ¥ IIEHTPHI BPEMEHHOTO
coliepkaHus oA cTpaxeir. TeM He MeHee, OH 00ECITIOKOCH COOOIICHUSIMH O TOM, YTO BCE
MoCeIIeHus ObLTH 3apaHee CIUTAHUPOBAHHBIMU, HECMOTPS Ha TO, uTo [lomoxenwue o ['pymre
MOHUTOPHHTA IIpPeIyCMaTpPUBacT BHE3AITHEIC nocemenms. OH HamoOMHHAET
MPaBUTENBCTBY, YTO MOHHTOPHUHT MECT COJEP)KaHHS IOJl CTPakeH MOJDKEH BKIIOYATH B
ce0s mocemneHus 0e3 IpeaBapuUTeIbHOTO yBeqoMiIeHus . KpoMe Toro, coo0Imanoch, 4To B
XOJI€ TIOCCICHHA, YWICHBI TPYIIIBI TAK U HE CMOTIH IPOBECTH KOH(HICHIIHAIBHEBIE Oece bl
C 3aJICPKAaHHBIMH, U B OOJIBIIMHCTBE YYPESIKIACHUH, KOTOPHIE OHU IMOCETHIM UM HE OBLI
MPEJOCTaBIICH JOCTYI K TaKUM JIOKyMEHTaM Kak O(HIMAIBHBIC CIUCKH/PEECTPhl WA
JKYpHAJIBI WIIM MIPaBUIa BHYTPEHHETO pacropsaka,. OH Takke 00eCIIOKOSH COOOIICHUIMU,
YTO TPAKIAAHCKOMY OOIIECTBY OBLIO OTKA3aHO B IOCTYIIC K YUPEKICHHUSIM B CIIydasx, KOraa
MOCTYTAIA COOOIICHUSI O TBITKAX U JKECTOKOM OOpPAlICHHH CO CTOPOHBI COTPYJHHKOB
TocynmapctBenHOro  YmpaBieHHs — WCIONHCHHS  yrolioBHbiX Hakasanmmd (I'YUH).
[IpencraBureny rpakJaHCKOTO OOIIECTBA TAKXKE JKAJTOBAIKCH HA TO, YTO OHU HE TONTYYHIH
MOJIHBIM IOCTYI K MECTaM COJAEP KaHUS O[] CTPAXKEH C 1eJIbI0 MPOBEACHUS MOCAEAYIOIUX
JEHCTBUH TIO CPOYHBIM 3aSBICHHUSM O TNPUMEHEHHH IBITOK U JKECTOKOTO OOpalleHUs.

41

IMonosxxenue o I'pymie o MOHUTOPHUHTY MECT JIMIIEHHS CBOOOBI ObUIO yTBepxkIeHo [Iprkazom
YToIHOMOYEHHOTO 1O IpaBaM yenoBeka oT 31 mexabpst 2013 rona.
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Taxxke 0OTMEYAIOCh YTO y IPa’KIAaHCKOTO OOIIECTBA €CTh OLIYIICHHE OTCYTCTBHS HIOJHOTO
JOocTynma K TIOpbMaM, KyZa IPaBUTENbCTBO HE JKEJTAaeT MPEeNOCTaBIATH JIOCTYIL
CrienaibHBIN JOKIAAINK oOecrokoeH TeM, 4To Oduc YIIOTHOMOYEHHOTO IO IpaBaM
YejloBeka HE HMEeT HM BO3MOXKHOCTH, HH DPECYpCOB, HEOOXOOMMBIX IJIS IPOBEACHHS
PEryisipHOr0 MOHHMTOPHHIA M OTYETHOCTH, M YTO €ro JIesATeNbHOCTb, HAIlENCHHAas Ha
YKpeIUICHHE OTEHIINAala, IMEeT OIpaHHYCHHOE BO3ICHCTBHE.

53. IlpaButensctBo mnpomHpopMupoBamo CremuamspHOTO AOKIAgIWKa O  psije
MHHIMATHB TI0 YIYYIICHUIO paboThI 3TOH [ pynIsl MOHUTOPHHTA, YTOOBI yOEIUTHCS, ITO €&
(hyHKIMH ¥ OpraHW3anusi COOTBETCTBYIOT TpeboBarmsaM HIIM mmm monenu "OmOyncmeH-
wiocy. CrnennanbHbIH JTOKIATIMK MOJACPKUBACT 3Ty MHUIMATHBY M HAJEETCs, YTO OHA
OyzmeT noBeneHa [0 KOHIA, HE3aBUCHMO OT parndukanuu PakylbTaTHBHOTO MPOTOKOJA
KIIII. CnenuanbHblil IOKIAIYUK MOJYEPKUBAET Ba)KHOCTh HE3ABUCUMOCTH MEXAaHM3MA,
KOTOpPBII OyZIeT co3maH, M y49acThsl TPaKAaHCKOTO OOIecTBa, Kak B €ro CO3JaHUM, TakK U B
ero (pyHKIMOHHPOBAaHWU. B ciydae BeIOOpa MpaBUTENHCTBOM Mojenu OMOyICMEH-ILTIOC,
CrnennanbHbIi JOKIATUMK PEKOMEHAYET, YTOOBI (YHKIMH, CBS3aHHbIE C MOHHUTOPHHIOM
MECT COJCp)KaHMS IOJ] CTPaXKeH, BBINOJHSINCH COBEPIICHHO  HE3aBUCHMBIM
KBIN(HUINPOBAHHBIM OTIEIOM odrca YIOIHOMOYEHHOTO IO IpaBaM denoBeka. Kpome
TOTO, TPAXKIAHCKOMY OOIIECTBY TAaKXK€ JOJDKHEH OBITh NMPEIOCTaBIICH OECTIPEnsATCTBCHHBIN
JOCTYII, B TOM YHCIIC TTOCEIIEHHS €ro MPEICTaBUTEISIMH MECT COACPXKAHUS II0J CTpa)ker
0e3 mpeaBapuUTEeIHLHOTO yBexoMIIeHus, He3aBucuMo oT HIIM wmnu npyroii ¢puHaHCHpYEeMOit
MPaBUTEIECTBOM TPYNIIBI MOHHUTOPHHTA, KaK 3TO OBIIO peKOMEHIoBaHO B PykoBojcTse
[T mo HIIM.

BbiBoabI 1 peKOMeH AT

54.  CrnennanpHbIM JOKIam4MK OBUT paj yBHIETh, 4TO Ta/KMKHCTaH MpPEATIPUHSII
3HAYUTENbHBIC INArd AJS YIYYIICHHWsS CUTYalldH 10 MCKOPEHEHMIO MBITOK U YKECTOKOI'O
oOpameHnss ¥ JUId BBIOJHEHHWS PEKOMEHAAIMi Ha CHCTEMaTHYeCKOH M KOMIIIEKCHOMN
ocHOBe. XOTS M SICHO, YTO CJIEAYsl NPaBUIBHOMY HaIlpaBJIEHHIO, CTpaHE IIO-TIPEXKHEMY
HEOOXOIMMBI CYIIECTBEHHbIC W3MEHEHHMsS MJsi TOro, YTOOBl MHOTHE U3 IIPHHATHIX
3aKOHOJATENIBHBIX M MOJUTHYECKHX MEp MO MPEAOTBPALICHUIO U UCKOPEHEHUIO NBITOK U
JKECTOKOro oOpameHus pabotanu >ddextuBHo. CrielHaNbHBIA JOKIAIYUK CUYUTACT, YTO
OONBIIMHCTBO pEKOMEHAAIi, caeraHHeix B 2012 romy, MO-TIpeXHEMY AaKTyalbHBl U
cerofgasa. B To Bpems kak CrenuanbHbBIA DOKIQAYUK TOAJICPXKUBAECT NMPHUHATHE HOBOTO
3aKOHOJIATENIECTBA, KOTOPOE MaéT OIpelesieHHe IBITKH B COOTBETCTBHE ¢ KoHBeHIMeH n
IocranoBnenns Ilnenyma BepxoBHOro cyma, uto oOecreynBaeT HAJIWYWE TapaHTHH
MPEOTBPAIIEHHS MBITOK C MOMEHTAa apecTa, OH HAaCTOATENIFHO MPHU3bIBAET NMPABUTEIHCTBO
NpoJOJKaTh paboTaTh,  YTOOBI YOEAWTHCSA, YTO YCOBEPIICHCTBOBAHHBIC 3aKOHBI M
MOJIUTHKA MPUBEAYT K KOHKPETHBIM U3MEHEHUSIM Ha IpakTuke. KpoMe Toro, Haka3aHue 3a
NPUMEHEHHE TBITOK U KECTOKOTO 0OpalleHust T0JDKHO OBITh YBEJINYEHO B COOTBETCTBHH C
TSDKECTBIO 3THX JESHUHM, ¥ aMHUCTHS 332 3TH NPECTYIUIEHUs JO0JDKHA OBITh KOHKPETHO
3alpelieHa B IeHCTBYIOIIEM 3aKOHOAATENIBCTBE.

55.  IIpaBuTensCcTBO AOJKHO, B YACTHOCTH, HACTaMBaTh Ha pacCiieOBaHUH, YTOJIOBHOM
IpecieOBaHMM W HaKa3aHUM B paMKax BCEX 3asBICHUI O NBITKAX W HKECTOKOM
obpamennn. Ta/UKMKHUCTaH HYyXKAaeTcs B aKTHBU3ALMM CBOMX YCHIHMH IO CO3JaHHUIO
3¢ PEeKTUBHOTO W HE3aBUCHMOTO arapara IMpeJOTBPAIleHus IBITOK, B TOM YHCIE B
obecrieueHNM HE3aBHCHMOTO HA/J30pa B MECTaxX COAEpKaHWs I0Jl CTpaked W JocTyra
MECTHBIX ¥ MEXIYHAPOAHBIX IPYII rpakaaHckoro odmectBa. C TOUKN 3peHHs TapaHTHH
3aIIUTHI OT TBITOK M KECTOKOro 0OpamieHusl, roCyJapcTBO JOJDKHO B 3aKOHOJIATEIbCTBE U
Ha TpaKTHKE TapaHTHPOBaTh JOCTYIl 3aKJIIOYCHHBIX K HE3aBHCUMOMY aJBOKaTy |
MEIUIMHCKMM YCIyraM M 00ecrne4MBaTh HCKIIOUEHHME JI0KAa3aTeNIbCTB, IMOJYYEHHBIX C
MOMOIIBIO TIBITOK, B XOJ€ BCEX CyIeOHBIX pa30oMpaTenbCTB M JIIOOBIX JApPYrux (Gopm
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mpoueccyanpHblx — AeiictBuil.  Kpome Toro, oH  pexkomenayer —TamkukuctanHy
patudurpoBath PaKyIbTaTUBHBIA MIPOTOKOJ, KaK BOINPOC IEPBOOUYECPETHOTO MOPSIIKA, U
obecrieunts peammzanuio HIIM, a Taxke HpoBeOeHHE HE3aBHCHMOTO MOHHTOPHHTA CO
CTOPOHBI TpaxkmaHckoro obmectBa Hapsay ¢ HIIM. OH Hageercs, 4TO 3TO IIOMOXET
MPaBUTENBCTBY B PEIICHWH 3TUX 3a7ad M Y4ECTh 3TO NPH PACCMOTPEHHH, OOHOBJICHUH U
peanuzaunu HanmoHnaneHOTo niaHa JeHCTBUI.
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Il. Tunisie

Introduction

56.  Le Rapporteur spécial sur la torture et autres peines ou traitements cruels, inhumains
et dégradants, Juan E. Méndez, a effectué, du 4 au 6 juin 2014, une visite de suivi en
Tunisie, sur invitation du Gouvernement et avec le soutien du « Anti-Torture Initiative of
the American University Washington College of Law Center for Human Rights &
Humanitarian Law ».

57.  Le but de la visite était d'évaluer les progrés réalisés par le Gouvernement dans la
mise en ceuvre des recommandations du rapport du Rapporteur spécial
(A/HRC/19/61/Add.1) faisant suite a sa visite effectuée en Tunisie en mai 2011. Le
Rapporteur spécial est reconnaissant au Gouvernement de la Tunisie de I’avoir invité a
effectuer un suivi, et souligne que ceci constitue une bonne pratique et un exemple a suivre
par les autres Etats dans le cadre de leur coopération avec la branche des procédures
spéciales du Conseil des droits de I'nomme des Nations Unies.

58.  Au cours de la visite de suivi qui a duré trois jours, le Rapporteur spécial a rencontré
des responsables de haut niveau du Gouvernement, y compris le Ministre de l'intérieur, le
Ministre de la justice, des droits de I'nomme et la justice transitionnelle, le Directeur
général des prisons et de la réhabilitation, le Président de I'Assemblée nationale
constituante et la Présidente de la Commission des droits et libertés. Le Rapporteur spécial
a visité la prison de Mornaguia et le Centre de détention de Bouchoucha, mais s'est vu
refuser I'acces au Centre de la police judiciaire a EI Gorjani et ce, en violation des termes
de référence pour les missions d'établissement des faits par les Rapporteurs spéciaux.

59.  Toutefois, le Rapporteur spécial remercie le Gouvernement pour sa volonté de
s'engager dans les discussions a un haut niveau, pour le dialogue constructif, et pour la
bonne coopération dont il a fait preuve.

60. Le Rapporteur spécial a également rencontré des représentants des agences des
Nations Unies, d'autres organisations internationales et les organisations de la société civile,
ainsi que des victimes de la torture et leurs proches. Le Rapporteur spécial a convoqué une
table ronde d'une journée entiére avec la société civile, y compris les ONG locales et
internationales travaillant sur la prévention de la torture en Tunisie. Il remercie les
représentants de la société civile pour leur participation a cet événement et pour leur aide
importante dans le suivi et I'évaluation de la mise en ceuvre de ses recommandations.

Cadre juridique et institutionnel pour combattre et prévenir la torture
et autres peines ou traitements cruels, inhumains ou dégradants

61. Lors de sa visite, le Rapporteur spécial a noté avec satisfaction que I'esprit de la
réforme et des droits de I'hnomme apporté par la Révolution 2011 continue aujourd'hui en
Tunisie, et exprime sa gratitude pour le fait que son rapport et ses recommandations de
2012 aient été bien regus par les autorités. 1l félicite I'Etat pour la tenue des élections
législatives et présidentielles du mois d'octobre, novembre et décembre 2014,
respectivement, qui sont significatives de son engagement visant a établir I'état de droit et &
réaliser une transition compléte vers la démocratie.

62.  Le Rapporteur spécial se félicite de plusieurs développements positifs dans le cadre
juridique et institutionnel depuis 2011 faisant preuve d'un grand consensus perpétuel dans
la scéne politique encourageant a accomplir des progrés substantiels et durables dans la
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lutte contre la torture et autres mauvais traitements. La désignation du 8 mai de cette année
comme la Journée nationale de lutte contre la torture en Tunisie par le Gouvernement et les
excuses formulées au nom de I'Etat par le Président intérimaire aux victimes de la torture et
d'autres mauvais traitements et de leurs familles sont des signes encourageants sur la
poursuite des efforts de I'Etat visant a prévenir et éradiquer, dans 1’avenir, la torture et les
autres mauvais traitements. Toutefois, le Rapporteur spécial note que la volonté politique
du Gouvernement, ayant réitéré I'engagement et les ordres des plus hautes autorités de ne
pas infliger de la torture ou d'autres mauvais traitements, ne suffit pas a assurer I'éradication
effective de ces pratiques et a lutter contre I'impunité prévalant encore dans le pays. La
Tunisie doit continuer a reconnaitre I'éradication de la torture comme une priorité et mettre
en ceuvre de nouvelles réformes institutionnelles, juridiques et culturelles, en vue de mettre
fin & la torture, les mauvais traitements et I'impunité sur le terrain.

Interdiction de la torture dans la Iégislation nationale

63.  La nouvelle Constitution tunisienne du 26 janvier 2014 interdit explicitement la
torture, affirmant que « 1’Etat protége la dignité de la personne et son intégrité physique, et
interdit toute forme de torture morale et physique »*2. Le Rapporteur spécial, étant
convaincu que larticle 23 fait de la torture une infraction imprescriptible, enjoint le
Gouvernement a mettre la législation nationale en conformité avec cette disposition
constitutionnelle abolissant le délai de prescription de quinze ans applicable au crime de
torture contenu dans le Code de procédure pénale (CPP). Par ailleurs, le Rapporteur spécial
note avec préoccupation que la Constitution n'interdit pas les autres peines ou traitements
cruels, inhumains ou dégradants.

64.  Les modifications législatives introduites par le Décret 2011-106 du 22 octobre 2011
modifiant l'article 101bis du Code pénal de la République tunisienne interdisant la torture,
soulevent de graves préoccupations. Premiérement, la définition de la torture incluse dans
ledit Décret reste incompléte et n'est pas entierement en conformité avec l'article 1 de la
Convention contre la torture et autres traitements cruels, inhumains ou dégradants (la
« Convention »). En particulier, l'amendement supprime I'élément critique de «la
punition » en tant qu’une fin interdite spécifique pour infliger la torture. Deuxiemement, les
modifications introduisent, également, une dérogation non souhaitable a la définition de la
torture telle qu’elle est admise internationalement et ce, en limitant indment I'élément de la
discrimination » a «la discrimination raciale ». Le Rapporteur spécial rappelle au
Gouvernement que la torture est fréqguemment pratiquée a des fins autres que I'obtention
d'aveux ou de renseignements (notamment la punition), et conformément aux formes de
discrimination autre que la discrimination raciale. Le Rapporteur spécial engage le
Gouvernement a remédier sans délai aux lacunes existantes dans l'article 101bis par le
Décret 2011-106.

65. Le Rapporteur spécial est convaincu que la nouvelle définition reconnait la
responsabilité pénale des commandants qui font subir des actes de torture, d'y consentir ou
encourager un tel traitement commis par une autre personne agissant a titre officiel,
conformément a sa recommandation antérieure. Toutefois, il enjoint le Gouvernement de
modifier a nouveau son Code pénal, d'intégrer le principe de commandement ou de la
responsabilité du supérieur pour le crime de torture et d'autres mauvais traitements, selon
lequel les supérieurs seront tenus pénalement responsables de la conduite de leurs
subordonnés et ce, « lorsqu'ils savaient ou auraient di savoir que ceux-ci commettaient, ou

42 Constitution, art. 23.
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étaient susceptibles de commettre, ces actes inadmissibles et qu'ils n'ont pas pris les
mesures de prévention raisonnables qui s'imposaient », 3

66. En plus de l'article 101bis, qui a été introduit en 1999 et révisé en 2011 (voir ci-
dessus par. 9) et qui criminalise les actes de torture, l'article 101 du Code pénal prévoit une
peine d'emprisonnement de cing ans pour tout fonctionnaire public « qui, dans I'exercice ou
a l'occasion de I'exercice de ses fonctions aura, sans motif Iégitime, usé ou fait user de
violences envers les personnes ». Cet article était la seule disposition juridique
criminalisant l'usage de la violence par des fonctionnaires de I'Etat avant l'introduction de
l'article 101bis, et est nettement insuffisante comme base juridique permettant de
poursuivre les actes de torture ayant eu lieu avant 1999, en particulier pendant le régime de
Ben Ali. Par conséquent, le Rapporteur spécial demande au Gouvernement de lever les
obstacles relatifs a la rétroactivité empéchant de poursuivre les auteurs d'actes de torture et
ce, en conformité avec la Constitution qui prévoit l'irrecevabilité de 1’évocation de la non-
rétroactivité des lois, de 1’existence d’une amnistie antérieure, de 1’autorité de la chose
jugée, ou de la prescription du crime ou de la peine.* Le Rapporteur spécial rappelle
également la conclusion formulée par le Comité des Nations Unies contre la torture que
« les poursuites pour faits de torture ne doivent pas étre limitées par le principe de légalité
ni par leffet de la prescription », eu égard au principe de la reconnaissance de
I’interdiction de la torture comme une norme impérative du droit international (jus cogens)
a laquelle aucune dérogation n'est permise. *°

Garanties contre la torture et autres mauvais traitements lors de |'arrestation et de la
détention

67.  Alors que la Constitution contient des dispositions garantissant la protection des
personnes privées de leur liberté,*® I'absence de garanties juridiques et procédurales
efficaces régissant l'arrestation, l'interrogatoire et la garde a vue des suspects continue a
rendre les personnes arrétées extrémement vulnérables a la torture et d'autres mauvais
traitements au niveau de la pratique. Le risque d'abus est particulierement accentuée au
cours des premiéres heures de privation de liberté; les mauvais traitements les plus
fréquemment signalés sont pratiqués avant I'enregistrement d'arrestation par la police et au
cours de la période de la garde a vue aprés l'enregistrement. Le Rapporteur spécial exhorte
le Gouvernement a réviser rapidement sa législation nationale afin de la rendre en harmonie
avec les normes internationales régissant la durée de la détention provisoire et I'accés des
détenus a un avocat des le moment de l'arrestation.

68. Le Rapporteur spécial se félicite de l'initiative du ministére de I’Intérieur selon
laquelle 1200 affiches énumérant les droits des détenus en garde a vue sont affichées dans
les postes de la Police et les centres de la Garde nationale a travers la Tunisie. Néanmoins,
des lacunes continuent d'exister par rapport au respect par les autorités des réglementations
qui les obligent a assurer I'enregistrement rapide des personnes arrétées; informer sans délai
les détenus de leurs droits; informer immédiatement les membres de la famille des mesures
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Observation générale n® 2 du Comité contre la torture, Application de article 2 par les Etats parties,
CAT/CIGC/2, 24 janvier 2008, para. 26.

Constitution, art. 148(9).

Observations finales du Comité contre la torture sur I’Examen des rapports soumis par I’Espagne,
CAT/C/ESP/CO/5, 9 décembre 2009, para 21.

Le droit a un traitement humain (art 30.); le droit & un procés équitable (art 108).; la présomption
d'innocence (art 27.); et les garanties essentielles d'une procédure réguliére, notamment la nécessité de
mandats judiciaires pour effectuer des arrestations, le droit d'étre immédiatement informé des droits et
des charges, le droit d'étre représentés par un avocat, et la nécessité de définir les périodes
d'arrestation et de la détention par la loi (art. 29).



A/HRC/28/68/Add.2

prises contre le détenu et le lieu de détention; et tenir un registre contenant les données pour
chaque détenu y compris la date et I'neure de l'arrestation et la mise en garde a vue. Le
Gouvernement doit s'efforcer de mettre en ceuvre rapidement ces garanties fondamentales
dans la loi et la pratique, en vue de prévenir efficacement la torture et les mauvais
traitements en conformité avec l'article 2 de la Convention.

Durée de la garde a vue

69. La Constitution reconnait explicitement la nécessité de définir par la loi la période
de l'arrestation et la garde a vue qui s'éléve actuellement a un maximum de six jours — trois
jours renouvelable une fois par écrit par le procureur de la République.*’ Le Rapporteur
spécial remercie le ministére de I’Intérieur de 1’avoir informé du projet de loi n° 2013-13
modifiant et complétant l'article 13bis du CCP qui est actuellement a I'étude, et qui
permettrait de réduire la période de garde a vue a 48 heures, renouvelable une fois, par un
maximum de quatre jours. Le Rapporteur spécial se félicite du fait que le projet de loi ne
contienne aucune exception quant a la durée Iégale de garde a vue. Il insiste, cependant sur
le fait que la période de garde a vue ne doit pas dépasser 48 heures dans sa totalité, et
réitére sa recommandation précédente quant a la modification nécessaire de l'article 13bis
afin de réduire la durée légale de garde a vue a une période de 24 heures, renouvelable une
seule fois, en vertu d'une décision motivée et rendue par écrit par le procureur de la
République. Le Rapporteur spécial demande au Gouvernement de rendre la modification
applicable a tous les détenus, sans exception pour certaines catégories de crimes.

70. On a rapporté au Rapporteur spécial que selon la pratique de la commission
rogatoire, la durée de garde a vue pourrait étre prolongée si le juge d'instruction ordonne
d'effectuer des enquétes supplémentaires dans une affaire. Il se félicite que, dans ces cas,
selon les rapports, les détenus sont généralement placés en détention préventive, plutét
gu'en détention provisoire de la police. Le Rapporteur spécial est, par contre, préoccupé par
les rapports que, dans quelques cas, la garde a vue continue a dépasser la période de six
jours.

Accés a un avocat

71.  Bien que l'article 29 de la Constitution de la République tunisienne prévoit que les
détenus ont le droit d'étre représentés par un avocat, la Iégislation tunisienne ne garantit pas
I'acces des détenus a un avocat pendant la garde a vue. Dans son Rapport a mi-parcours sur
la mise en ceuvre des recommandations de I'Examen périodique universel (EPU), le
Gouvernement a indiqué que les détenus ont le droit de contacter leurs avocats « des la
premiére heure de la détention »*® Le Rapporteur spécial rappelle que pour étre
extrémement efficace, cette garantie doit étre déterminée par la loi et des mesures doivent
étre prises pour garantir sa mise en ceuvre au niveau de la pratique. Le Rapporteur spécial
se félicite de la déclaration du Gouvernement sur les réformes Iégislatives qui sont en cours
et permettraient de garantir le droit d'accés a un avocat pendant la garde a vue, et ce,
conformément a sa recommandation antérieure. Dans ce contexte, il recommande vivement
au Gouvernement d’adopter et mettre en ceuvre le projet de loi n° 2013-13, qui prévoit la
présence et l'assistance d'un avocat dés le moment du placement d'un détenu en garde a vue
et entend permettre a I'avocat d'étre présent lors d’interrogatoires et d’avoir accés au dossier
de Il'affaire (a la demande du détenu ou de sa famille). Il est convaincu que le projet ne fait
pas de distinction entre « suspects » et « victimes ». Le Rapporteur spécial craint, toutefois,
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Code de procédure pénale, art. 57 et art. 13bis.

Rapport & mi-parcours de la Tunisie sur les progrés accomplis dans la mise en ceuvre des
recommandations du 2°™ cycle de I'Examen périodique universel, 27°™ session du Conseil des droits
de I'nomme, septembre 2014.
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que le projet de loi ne prévoit une limite de temps d'une demi-heure pendant laquelle les
avocats pourront interroger leurs clients, et rappelle au Gouvernement que le projet de loi
ne doit imposer aucune limitation de la durée de I'entrevue que les avocats sont autorisés a
avoir avec leurs clients. En outre, il craint que le projet de loi ne prévoit une exception
obligatoire qui serait exigée pour le bon déroulement de I'enquéte, pour assurer la collecte
ou la conservation des preuves, ou pour éviter la perpétration d'autres crimes. Dans ces cas,
le procureur pourra refuser la demande des personnes en garde a vue ou de leurs familles de
se voir attribuer un avocat. Aucune explication n'a été fournie concernant cette restriction
inappropriée. Le Rapporteur spécial réitére, également, son appel pour le développement
d'un systéme qui facilite 1’acces a la justice et assure 1’aide judiciaire aux plus démunis,
comme l'exige l'article 108 de la Constitution.

Le droit de subir un examen médical et des examens médico-légaux en conformité avec le
Manuel pour enquéter efficacement sur la torture et autres peines ou traitements cruels,
inhumains ou dégradants (Protocole d'Istanbul)

72.  La loi prévoit que les détenus jouissent du droit d'étre informés de leur droit de
demander et de subir un examen médical lors de la garde a vue. Toutefois, le Rapporteur
spécial a appris que dans la pratique, les détenus ne sont pas toujours informés de ce
droit. Les examens médicaux sont toutefois obligatoires a l'arrivée dans les centres de
détention. Ceci est généralement respecté. Nous avons, cependant, recu des rapports sur des
cas ou des examens médicaux ont été retardés et réalisés une fois les signes physiques de
torture ou d'autres mauvais traitements sont disparus des corps des détenus.

73.  Le Rapporteur spécial craint que les examens médico-légaux ne soient pas toujours
rapides, impartiaux et indépendants, ou entrepris dans le respect du Protocole
d'Istanbul. Des informations lui sont parvenues selon lesquelles les examens médicaux ainsi
que les documents y relatifs seraient souvent incomplets et inadéquats. et Il arrive souvent
que les certificats médicaux et les dossiers ne parviennent ni aux juges, ni aux victimes ni
aux avocats Il a en outre été signalé que seuls trois experts ont été formés pour mener des
enquétes médico-légales, conformément au Protocole d'Istanbul dans le pays, et que les
détenus sont parfois examinés par les médecins affiliés ou détachés au Ministére de
I’Intérieur ou au lieu de détention ou le maltraitance présumée a eu lieu, créant ainsi un
conflit d'intérét flagrant compromettant I'indépendance des services de médecine légale des
organismes d'application de la loi.

74.  Le Rapporteur spécial rappelle au Gouvernement l'obligation d'assurer I'efficacité
des enquétes et de la documentation de toutes les allégations de torture et autres mauvais
traitements, conformément aux obligations juridiques internationales et le Protocole
d'Istanbul. L'Etat doit s'engager a accroitre la capacité des médecins légistes par le
renforcement des capacités, des ressources adéquates, et organisant des formations
rigoureuses dans les normes et les évaluations dans le Protocole d'Istanbul, y compris les
évaluations psychologiques. Tous les détenus et leurs familles doivent étre rapidement
informés de leur droit de solliciter et subir un examen médical lors de la garde a vue par la
police, et les examens médicaux de chaque détenu doivent étre effectués en tant que
pratique établie a l'admission aux centres de détention. Le Rapporteur spécial rappelle a
I'Etat qu'il a lI'obligation de procéder & un examen médical rapide et indépendant de tous les
détenus d'office, méme en I'absence d'une demande de la part d'un détenu.

Utilisation de preuves entachées d'allégations de torture

75.  Larticle 155 du CPP, modifié par le Décret-loi n° 106 du 22 octobre 2011, rend les
aveux obtenus sous la contrainte et la torture nuls et non avenus, tandis que l'article 152
prévoit que la validité et la recevabilité des aveux sont laissées a la discrétion des juges au
siege. Le Rapporteur spécial regrette avoir recu des rapports selon lesquels les aveux
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continuent d'étre obtenus sous la contrainte et la torture, et sont ensuite admis comme
preuve contre l'accusé au cours des procés. Des informations troublantes lui sont parvenues
selon lesquelles des détenus ont signé des déclarations ayant été préparées par la police sans
les avoir lu au préalable a fin de s'épargner des actes de maltraitance ou par crainte d'en
subir. 1l n'a pas été apporté a la connaissance du Rapporteur spécial Il'existence d'un
jugement qui aurait déclaré nul et non avenu une preuve obtenue sous la torture ou sous
d'autres mauvais traitements. Le Rapporteur spécial réitére sa recommandation précédente
sur le fait que la Iégislation nationale doit prévoir des moyens par lesquels une personne
pourrait contester la Iégalité de tout élément de preuve, dans toute poursuite judiciaire,
vraisemblablement soupgonné d'avoir été obtenues par la torture. Il rappelle au
Gouvernement que la régle d'exclusion, qui impose une interdiction absolue de I'utilisation
de déclarations faites sous la torture ou d'autres mauvais traitements dans une poursuite
judiciaire quelconque, est une norme de droit international coutumier non soumis a la
discrétion des juges ou toute autre autorité, et que la responsabilité de la preuve ou la
recevabilité des preuves obtenues par la torture ou d'autres mauvais traitements ne doit
jamais incomber a I'accusé ou a la victime. %

Mise en place d'un mécanisme national de prévention (MNP)

76.  Le Rapporteur spécial félicite la Tunisie de devenir le premier Etat en Afrique du
Nord et Moyen-Orient créant un mécanisme national de prévention (MNP) en vertu du
Protocole facultatif a la Convention des Nations Unies contre la torture (I'OPCAT), sous la
forme de I'Instance nationale pour la prévention de la torture (Loi organique n° 2013-43 du
21 octobre 2013), en conformité avec ses recommandations. Le Rapporteur spécial se
félicite de la définition large, prévue par ladite loi, de la privation de liberté, et des
dispositions donnant a I’Instance le droit d'effectuer des visites inopinées dans les lieux de
détention, d'interroger les détenus en privé, et d'émettre des recommandations concrétes au
Gouvernement. Il craint toutefois le fait que les autorités puissent refuser les demandes
d'accés a un lieu de détention en invoquant les intéréts de la défense nationale et de la
sécurité, ou I'existence d'une catastrophe naturelle ou de « graves troubles » dans le lieu de
détention en question.” Cette clause ne doit pas étre interprétée de maniére & empécher
l'acces aux lieux de détention et prévenir I'Instance de s'acquitter efficacement de son
mandat. Il demande au Gouvernement de veiller a ce que I'Instance soit adéquatement
financée et dispose du personnel et des ressources nécessaires pour exécuter son mandat
d'effectuer des visites réguliéres inopinées aux lieux de privation de liberté a travers le
territoire de I'Etat.

77. Le Rapporteur spécial s'inquiete des retards dans le processus de sélection des
membres de I'Instance, qui a été ré-ouverte six fois par manque de candidats qualifiés, ce
qui a empéché I'Instance de commencer I'exécution de son mandat. Il exhorte les autorités a
accélérer le processus de nomination des candidats qualifiés et indépendants, qui
permettront de déterminer I'efficacité de I'Instance. 11 comprend que le retard a été causé par
un manque de candidats qualifiés spécialisés dans la protection des enfants et des juges
retraités, et apprécie que le processus de sélection soit en cours suite a la prolongation et
I'annonce répétée de I'appel a candidatures.

78.  Tout en reconnaissant l'importance de I'Instance en tant que mécanisme de
prévention, le Rapporteur spécial encourage également le Gouvernement de poursuivre la
bonne pratique de permettre aux équipes de monitoring appartenant a la société civile
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Voir Rapport du Rapporteur spécial sur la torture et autres traitements cruels, inhumains ou
dégradants sur la régle d'exclusion (A/HRC/25/60).

Loi n° 2013-42 du 23 octobre 2013 relative a I’Instance nationale de la prévention de la torture, art.
13.
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d'effectuer des visites indépendantes dans les prisons. 11 félicite le ministére de I’ Intérieur et
le ministére de la Justice pour avoir conclu des accords avec de diverses ONG nationales et
internationales leur permettant I'accés aux lieux de détention depuis sa derniére
visite. L'Instance d'ailleurs ne devrait pas se substituer a l'obligation positive de I'Etat
d'enquéter, de poursuivre et de punir tous les actes de torture.

Mécanismes de justice transitionnelle

79.  L'adoption de la loi sur la justice transitionnelle et la mise en place de I'Instance
Vérité et Dignité (IVD) le 9 juin 2014 ont été des étapes primordiales pour garantir la
responsabilité et mettre fin au cycle de I'impunité en ce qui concerne les violations passées
des droits de I'nomme, y compris la torture et les mauvais traitements, en Tunisie. La loi sur
la justice transitionnelle prévoit un processus intégré composé de mécanismes et de moyens
d'identifier et de remédier aux violations passées des droits de I'homme, avec un mandat
couvrant la période du 1° juillet 1955 jusqu'au 24 décembre 2013.%* L'IVD a commencé a
recevoir des plaintes — pour une période d'un an avec une prolongation de six mois si I''VD
le juge nécessaire, pour un total de 18 mois — le 15 décembre 2014.Le Rapporteur spécial
félicite le Gouvernement pour son engagement dans un processus participatif inclusif par
rapport a la rédaction de la loi et s'attend a ce que I'Instance va effectivement identifier et
indemniser les victimes de violations graves des droits de I'nomme, en garantissant l'accés a
la justice et a la réparation pour les victimes de torture et de mauvais traitements
conformément aux normes internationales. Il exhorte le Gouvernement et toutes les
autorités compétentes a faciliter le travail et I'efficacité de I'Instance, en lui permettant de
mener & bien ses pouvoirs désignés, y compris le droit d'accéder aux archives de I'Etat et
aux fichiers judiciaires, convoquer des personnes pour témoigner, organiser des audiences
publiques, demander des examens médico-légaux, prendre les mesures nécessaires pour
protéger les témoins et les victimes, et prendre des sanctions appropriées contre ceux qui ne
donnent pas suite a une convocation ou entravent son travail.

80.  L'Instance Vérité et Dignité est habilitée a renvoyer les cas de violations graves des
droits de I'nomme a la justice, y compris les chambres spécialisées édictées par l'article 8 de
la loi sur la justice transitionnelle. Les Chambres seront chargées de statuer sur les cas liés a
des violations graves des droits de I'homme tel que spécifié dans les instruments juridiques
internationaux ratifiés par I'Etat, y compris la Convention. Le Rapporteur spécial se félicite
de la création des Chambres par le Décret-loi n° 2014-2887 du 8 ao(it 2014 dans le cadre de
la justice transitionnelle, les tribunaux de premiére instance siégeant dans les cours d'appel
de Tunis, Gafsa, Gabes, Sousse, Le Kef, Bizerte, Kasserine et Sidi Bouzid. Il se félicite
également de la disposition que les poursuites entreprises par les Chambres ne puissent pas
étre soumises a la prescription en vertu de l'article 8 de la loi sur la justice transitionnelle, et
encourage les Chambres d'agir sur tous les cas soumis a sa juridiction, y compris les
informations confidentielles sur les auteurs présumés fournies par la Commission nationale
d'établissement des faits sur les dépassements commis durant la Révolution. Il s'attend a ce
que les Chambres spécialisées deviendront rapidement opérationnelles et que les autorités
assureront leur indépendance, impartialité et conformité avec les normes internationales, y
compris la mise en place de mécanismes de protection de témoins et de victimes, quant aux
proces de violations des droits de I'homme, y compris la torture et les mauvais traitements.
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Loi organique n°2013-53 du 24 Décembre 2013 relative & l'attribution et I'organisation de la justice
transitionnelle, I'art. 1. Voir aussi le Rapport a mi-parcours de la Tunisie sur les progrés accomplis
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session du Conseil des droits de I'nomme, septembre 2014.
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Evaluation de la situation

Allégations de torture et de mauvais traitements

81. La torture et les mauvais traitements infligés par des agents des forces de l'ordre
auraient continué de se produire réguliérement en Tunisie. Lors de sa visite, le Rapporteur
spécial a entendu plusieurs témoignages crédibles que les détenus sont soumis a la torture et
aux mauvais traitements, en particulier lors de l'arrestation, le transfert, l'interrogatoire, et
les premiéres heures de garde a vue, en particulier dans les postes de police. Il exprime sa
vive préoccupation face aux informations que lui sont parvenues selon lesquelles les
fonctionnaires chargés de I'application de la loi utilisent la torture et les mauvais traitements
comme un moyen de mener des enquétes, extorquer des aveux et dans les contextes de
répression des manifestations et des opérations de lutte contre le terrorisme. Le Rapporteur
spécial a cependant été satisfait d'observer que les récits faisant état de torture et de
mauvais traitements infligés par des gardiens dans les lieux de garde a vue et les prisons
sont nettement moins nombreux qu'avant la révolution.

82.  Certains rapports indiquent que plus de la moitié des détenus dans les centres et/ou
chambre de garde a vue ont connu des mauvais traitements physiques lors de l'arrestation et
de l'interrogatoire, et prés d'un quart ont rapporté avoir signé des déclarations préfabriqués.
La torture et les mauvais traitements auraient pris la forme de violence physique,
notamment les coups violents (y compris la falaga, ou les coups sur la plante des pieds),
I'utilisation des positions de stress (« le poulet réti »), les brilures de cigarettes, ainsi que
les menaces, y compris aux familles, les insultes, la violence et I'numiliation sexuelle des
victimes.*® Le Rapporteur spécial est préoccupé par les informations que certaines formes
de torture et de mauvais traitements qui laissent peu de traces physiques, par exemple forcer
les victimes a s'agenouiller devant un mur sans bouger pendant de longues périodes, soient
également utilisés. 1l a également entendu des rapports troublants de décés suspects de
détenus en en garde a vue, et réitere l'obligation de I'Etat de mener des enquétes
approfondies, promptes, indépendantes et impartiales sur tous les déces en garde a vue de
toute urgence.

83.  Le Rapporteur spécial est également préoccupé par de multiples rapports que les
membres des familles des suspects, y compris les enfants et les personnes agées, sont
soumis a des mauvais traitements, y compris l'utilisation de la force, les arrestations,
menaces d'arrestation, et, dans de rares cas, les agressions sexuelles, au cours des
arrestations et des perquisitions dans les locaux des suspects ou dans les maisons de leurs
familles. 1l a également entendu des rapports troublants que les membres de la famille sont
parfois détenus illégalement comme un moyen de pression sur le suspect, en particulier
dans le contexte des opérations de lutte contre le terrorisme, et que les arrestations sont
souvent effectuées sans mandat, en violation de I'article 29 de la Constitution et de I'actuel
article 13bis du Code de procédure pénale.
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En réponse aux allégations de 1’usage de dispositifs a décharge électrique dans trois centres de
détention, le Gouvernement a signalé l'ouverture d'une enquéte en constatant, selon I’investigation,
que « aucun abus n’a été commis par des agents travaillant dans les centres de détention, aucune
plainte n’a été soumise a n’importe quelle unité de sécurité ou tribunal ». Voir « Des failles dans le
systeme : La situation des personnes en garde a vue en Tunisie », 5 décembre 2013, disponible sur le
lien: http://www.hrw.org/sites/default/files/reports/tunisial113fr_sumandrecs_3.pdf

Voir, par exemple, Human Rights Watch, «Tunisie : Mort suspecte en détention », 13 octobre 2014
disponible sur le lien: http://www.hrw.org/fr/news/2014/10/13/tunisie-mort-suspecte-en-detention
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Usage excessif de la force et lutte contre le terrorisme

84.  Le Rapporteur spécial a appris que des dizaines voire des centaines de personnes ont
été soumises a de mauvais traitements, et méme a la torture dans le cadre des opérations
antiterroristes depuis sa derniére visite. Les mesures antiterroristes doivent toujours
respecter les droits de I'nomme et l'interdiction absolue de la torture et des mauvais
traitements dans le droit national et international. Le Rapporteur spécial exhorte le
Gouvernement a veiller a ce que le projet d'amendement de la loi nationale de lutte contre
le terrorisme de 2003 prenne en considération les normes internationales des droits de
I'nomme concernées. Il reconnait que le projet d'amendement comprend une exception au
refoulement automatique des ressortissants étrangers étant jugés et condamnés pour des
actes terroristes en Tunisie aprés avoir purgé leur peine, quand il y'a de réelles raisons de
croire que la personne concernée est a risque d'étre soumis a la torture, conformément a
l'article 3 de la Convention. Les autorités sont encouragées a continuer les consultations
avec la société civile et examiner les normes des droits de I'homme pertinents dans la
révision et lI'adoption d'amendements a la loi de lutte contre le terrorisme, y compris celles
élucidées par le mandat du Rapporteur spécial sur la promotion et la protection des droits de
I'nomme et des libertés fondamentales dans la lutte antiterroriste.** Le Gouvernement est
encouragé a s'assurer que, en droit et en pratique, les personnes accusées de terrorisme
jouissent de leur droit a un proces équitable et aux garanties d'une procédure réguliere qui
servent comme des garanties fondamentales contre la torture et les mauvais traitements, y
compris I'exclusion des preuves obtenues sous la torture de toute procédure judiciaire. Le
Gouvernement doit veiller a ce qu'il n'y ait pas d'impunité quant aux violations graves des
droits de I'homme commises au nom de mesures de lutte contre le terrorisme, et que les
exceptions liées au terrorisme ne soient pas introduites dans la Iégislation de maniére a ce
gue les suspects soient privés des garanties procédurales ou des droits a une procédure
réguliere.

85. Le Rapporteur spécial s'inquiete de l'usage excessif de la force contre les
manifestants depuis sa derniére visite, y compris les incidents en avril 2012 a Tunis,
novembre 2012 a Siliana et mai 2013 a Tunis, selon les informations que lui sont
parvenues. Alors qu'il se félicite de la mise en place d'une commission d'enquéte par
I'Assemblée nationale constituante (ANC) pour examiner les circonstances de la répression
d'une manifestation a Tunis le 9 avril 2012, il regrette qu'aucun progrés pour établir des
conclusions ou pour publier un rapport ne soit faita ce jour par ladite commission. Il
engage le Gouvernement a faire le suivi des trente plaintes qui auraient été déposées dans le
cadre de cet incident et a mener des enquétes rapides, indépendantes et impartiales sur tous
les incidents similaires et toutes les plaintes relatives.

86.  Au cours de sa visite, le Rapporteur spécial a recu des témoignages contradictoires
guant a savoir si un amendement a la Loi n° 1969-4 réglementant les réunions publiques,
corteges, défilés, manifestations et attroupements sera entrepris ou si le réglement sur
l'usage de la force est en cours d’élaboration. Il a noté un manque de clarté concernant les
normes acceptables régissant l'usage de la force et exhorte les autorités a envisager la
modification de la législation afin de garantir que les normes nationales sont en
concordance avec celles définies par les Principes de base des Nations Unies sur le recours
a la force et l'utilisation des armes a feu.®® Le Rapporteur spécial estime qu'une telle
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Voir Rapport du Rapporteur spécial Martin Scheinin sur sa mission en Tunisie, décembre 2010
(A/HRC/16/51/Add.2).

Selon le Principe n°® 9, « Les responsables de I'application des lois ne doivent pas faire usage d'armes
a feu contre des personnes, sauf en cas de légitime défense ou pour défendre des tiers contre une
menace imminente de mort ou de blessure grave, ou pour prévenir une infraction particuliérement
grave mettant sérieusement en danger des vies humaines, ou pour procéder a I'arrestation d'une
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modification de la législation en vigueur, accompagné par la bonne formation des
responsables de I'application de la loi sur les normes acceptables, aidera a aligner les
actions des forces de sécurité et application de la loi sur les principes de I'Etat de droit, &
faciliter la dissociation des normes actuelles des comportements illicites de I'ancien régime
et a réduire les mauvais traitements infligés aux manifestants par les forces de I'ordre. 1l se
félicite des informations que lui sont parvenues selon lesquelles des sessions de formation
ont été organisées au profit des forces de sécurité, y compris des formations sur les normes
internationales des droits de I'nomme et l'interdiction de la torture.

Enquétes et poursuites judiciaires

87. Le Gouvernement a une obligation légale de mener des enquétes rapides,
indépendantes et impartiales sur toutes les allégations d'actes de torture et de mauvais
traitements, y compris ceux qui ont eu lieu avant, pendant et aprés la Révolution, et de
procéder a des poursuites efficaces qui aboutissent a des condamnations et des peines en
fonction de la gravité des crimes. Le Rapporteur spécial s'inquiéte du manque apparent de
progrés dans la lutte contre I'impunité qui, a son avis, entrave les efforts pour éradiquer et
prévenir la torture et les mauvais traitements en Tunisie aujourd'hui. Alors qu'il se félicite
du fait qu'il y'a eu quelques condamnations dans des proces concernant des violations des
droits de I'nomme a la fois avant et pendant la révolution, il est préoccupé par le tres faible
nombre de condamnations et I'absence de sanctions sévéres pour les cas de torture, malgré
la disponibilité des mécanismes juridiques et administratifs nationaux de recours. Il est
particulierement troublé par le manque apparent de poursuites judiciaires quant aux actes de
torture au sens de l'article 101bis du Code pénal. Des informations lui sont parvenues selon
lesquelles un seul jugement de deux ans de prison a été rendu pour actes de torture au sens
de cette disposition dans le cas de Sami Belhadef le 25 mars 2011 (concernant les actes
survenus en mars 2004), et ce avant sa visite. Le Rapporteur spécial a entendu, mais a été
incapable de confirmer, que I'affaire de Barraket Essahel a abouti a une condamnation pour
torture en vertu de l'article 101bis du Code pénal a la suite d'un jugement de tribunal
administratif en décembre 2014, mais il se déclare préoccupé par les informations selon
lesquelles la plupart des condamnations dans l'affaire étaient pour des infractions moins
graves, et par le fait que l'enquéte ne répond pas aux normes requises par le droit
international.

88. Le Rapporteur spécial remercie le Gouvernement qui lui a fourni quelques
statistiques relatives a des cas de torture. Le Gouvernement a relayé I'information qu'il y'a
230 cas enregistrés de torture, y compris 91 a Tunis qui attendent le proces devant les
tribunaux de premiére instance. Le Rapporteur spécial regrette que le Gouvernement n’ait
pas fourni de plus amples informations concernant les enquétes, accusations portées et la
détermination des cas individuels. Par ailleurs, il a appris de la récente soumission de son
rapport national au Comité contre la torture que 165 de ces cas sont en phase d'enquéte,
alors que la détermination de la majorité des cas restants demeure inconnue. Dans cette
présentation, le Gouvernement a indiqué que 20 cas ont été renvoyés devant des tribunaux
militaires; six ont été rejetées pour manque d'éléments de preuves; dans deux cas, I'accusé a
recu des peines d'emprisonnement avec sursis; et trois accusés ont été condamnés a une
amende ou a une peine d'emprisonnement par contumace.

personne présentant un tel risque et résistant a leur autorité, ou I'empécher de s'échapper, et
seulement lorsque des mesures moins extrémes sont insuffisantes pour atteindre ces objectifs. Quoi
qu'il en soit, ils ne recourront intentionnellement a I'usage meurtrier d'armes a feu que si cela est
absolument inévitable pour protéger des vies humaines ».
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89.  Selon des sources non gouvernementales fiables, des centaines de plaintes ont été
déposées par les victimes de torture et de mauvais traitements et leurs avocats depuis la
derniére visite du Rapporteur spécial, mais sans mener a des enquétes adéquates ou
résolutions satisfaisantes. Selon une estimation, plus de 400 plaintes alléguant des violences
par des fonctionnaires de I'Etat ont été enregistrés entre le début 2011 et mai 2014 dont plus
que deux tiers (70%) ont été classées sans suite. Le Rapporteur spécial se félicite de
I'information faisant état du fait que les autorités aujourd'hui enregistrent des dossiers avec
plus de diligence qu'avant, mais il continue d'étre préoccupé par rapports aux nombreux cas
non soumis aux autorités compétentes, sont classées sans suite, ou restent indéfiniment en
attente de proces.

90. Dans le cadre du CPP, la police judiciaire, qui reléve du ministére de I’Intérieur, est
responsable de « constater les infractions, d'en rassembler les preuves, d'en rechercher les
auteurs et de livrer ces derniers aux tribunaux, tant qu'une information n'est pas ouverte ». %
La police judiciaire méne des enquétes préliminaires sous l'autorité du Procureur Général
de la République® jusqu'a ce que l'affaire soit renvoyée a un juge d'instruction par le
procureur. Le Rapporteur spécial a appris que, bien que la désignation d'un juge
d'instruction soit obligatoire dans les cas de torture, en l'absence de réglement, les
procureurs, dans la pratique, exercent leur pouvoir discrétionnaire soit, tout d'abord, de
mener une enquéte préliminaire avant de renvoyer l'affaire a un juge d'instruction ou de
désigner un juge immédiatement.

91.  Le Rapporteur spécial a recu des informations que le ministére de I'Intérieur sépare
les fonctions d'enquéte et cette de garde a vue de la police. Cependant, il se déclare
gravement préoccupé par les plaintes que les procureurs et les juges parfois confient aux
auteurs présumés d'actes de torture et de mauvais traitements ou leurs superviseurs au sein
de la police judiciaire ’investigation des plaintes dans lesquelles ils ou leurs collégues sont
nommeés. Le Rapporteur spécial engage le ministére de I'Intérieur a renforcer la capacité et
I'indépendance de la « Inspection générale de la police » qui méne des activités de
surveillance et recoit des plaintes en vue de s'assurer que toutes les plaintes soient traitées
de maniére expédiente, approfondie et équitable.

92.  Conformément a l'article 13 du CPP, tous les officiers de police judiciaire, y compris
les officiers de la police judiciaire, les procureurs et les juges d'instruction, sont tenus de
donner avis au procureur de la République de toute infraction dont ils acquiérent la
connaissance dans l'exercice de leurs fonctions. Les juges d'instruction sont a leur tour
tenus d'informer les procureurs de la République de toutes les violations portées a leur
attention ou qui ont été commises en leur présence,®® et les officiers de police judiciaire sont
tenus de transmettre toutes les plaintes, dénonciations et procés-verbaux, sans délai, aux
procureurs de la République.® Article 29 du CPP oblige en outre tous les fonctionnaires
publics de signaler les violations ont ils acquierent la connaissance aux procureurs. Le
Rapporteur spécial exhorte le Gouvernement a veiller a ce que les procureurs de la
République, compte tenu de leur rdle important en assurant l'enquéte appropriée et la
poursuite judiciaire des cas de torture et d'autres mauvais traitements, aient le pouvoir d'agir
indépendamment du ministere de la Justice.

93.  Toutefois, le Rapporteur spécial a appris que dans la pratique, les mécanismes
juridiques et administratifs de recours disponibles ne sont pas utilisés au nom des victimes,
surtout que les juges d'instruction, les directeurs de prisons, juges de de I'application des

Code de procédure pénale, art. 9.

Code de procédure pénale, art. 10.
Code de procédure pénale, art. 14.
Code de procédure pénale, art. 19.
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peines, et les médecins souvent ne signalent pas les allégations aux procureurs. Le
Rapporteur spécial rappelle a toutes les autorités compétentes, notamment les procureurs de
la République, qu'ils ont une obligation légale de lancer d'office des enquétes chaque fois
gu'il y'a des motifs raisonnables de croire que la torture ou de mauvais traitements ont eu
lieu. Il appelle les autorités judiciaires et administratives a se conformer a leurs obligations
légales en vertu du droit national et international d'enquéter sur tous les actes et allégations
de torture et de mauvais traitements, méme en I'absence d'une plainte formelle.

94.  Le Rapporteur spécial a appris que le Substitut du procureur de la République dans
la région de Tunis a été chargé de recevoir les plaintes de torture en vertu d'une décision
interne par le Tribunal de premiére instance de Tunis en 2011. Toutefois, et selon des
informations que lui sont parvenues, le Procureur spécialisé n'enregistre pas
automatiquement toutes les plaintes. Il est particulierement préoccupé par les retards
excessifs et réguliers liés a l'ouverture d'enquétes. Le Rapporteur spécial rappelle au
Gouvernement que ces retards ont tendance a entraver l'accés a la justice et I'efficacité des
enquétes, y compris la collecte de preuves médico-légales. Il presse le Gouvernement de
prendre des mesures rapides et efficaces pour assurer l'enregistrement et
I'investigation appropriée de toutes les plaintes de torture et de mauvais traitement, en vue
de poursuivre et punir les responsables, et appelle les autorités a assurer plus de
transparence et une communication interne plus efficace entre les autorités telles que la
police judiciaire, les procureurs et les juges d'instruction. Dans ce contexte, il se félicite de
la récente publication d'un Guide pour les juges sur la lutte contre la torture dans le droit
tunisien a l'automne de 2014, avec l'intention d'aider les juges et les membres du Ministere
public et les magistrats chargés de I’investigation dans les Chambres criminelles, a faire
leur travail, y compris la familiarisation avec les normes internationales d'enquéte,
d'interrogatoire, et des procédures de documentation dans les cas de torture et d'autres
mauvais traitements, ainsi que l'obligation de traduire les coupables en justice et d'accorder
des réparations justes aux victimes. Le Rapporteur spécial recommande qu'une formation
complémentaire sur les méthodes d'enquétes rapides et impartiales sur toutes les allégations
de torture, mauvais traitements, déces en détention, ainsi que d'autres violations graves des
droits de 'homme soit mise en ceuvre au profit des juges, procureurs et avocats.

95. Le Rapporteur spécial est particulierement préoccupé selon les informations
crédibles que lui sont parvenues par les représailles contre les victimes qui se plaignent de
la torture et, dans certains cas, contre leurs familles. Plusieurs rapports ont indiqué que
certaines personnes qui se plaignaient de la torture et de mauvais traitements ont ensuite été
victimes d'intimidation, de pression et d'harcélement de la police, et le Rapporteur spécial a
appris que les victimes ont souvent peur de porter plainte aupres des autorités.

Impunité pour les actes de torture et de mauvais traitements commis avant et pendant
la révolution

96.  Le Rapporteur spécial réitére son appel a I'Etat d'enquéter, de poursuivre et punir les
actes de torture survenus sous l'ancien régime, y compris la poursuite des plus hautes
autorités, si la preuve le justifie. Il rappelle et réitére I'observation faite par le Rapporteur
spécial sur la promotion de la vérité, la justice, la réparation et des garanties de non-
récurrence d'une stratégie de poursuite délibérée et globale pour faire face a des cas
présumés de violations graves des droits de I'homme, y compris les actes de torture et de
mauvais le traitement, avant et pendant le soulévement en Tunisie; cette stratégie n'a pas
encore été mise en place.® Il se félicite des nouvelles que le ministére de la Justice travaille
en collaboration avec I'Instance Vérité et Dignité sur une stratégie, et espére que cela se

80 A/HRC/24/42/Add.1, 30 Juillet 2013.
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traduira par un effort pratique et sérieux pour poursuivre et punir les auteurs de violations
graves des droits de I'hnomme commises sous l'ancien régime.

97.  Le Rapporteur spécial se félicite du fait que la Tunisie a poursuivi et jugé certains
auteurs présumés de violations graves des droits de I'nomme commises avant et au cours de
la révolution. Cependant, il note avec préoccupation l'insatisfaction néanmoins exprimée
par les victimes et leurs familles qui citent le manque d'acces a la justice, une pénurie de
proces et de poursuites, ainsi que les difficultés a obtenir des informations concernant I'état
d'avancement des plaintes. Le Rapporteur spécial reconnait que les procés de Tunis, Le Kef
et Sfax soient terminés tout en ayant trainé 53 anciens responsables de I'Etat devant les
tribunaux militaires et ayant débouché sur la condamnation d'un certain nombre d'accusés
pour des violations graves des droits de I'homme commises pendant la révolution; il semble
gue ces proces ont été généralement menés d'une maniére qui respecte les droits des
accusés. Le Rapporteur spécial se fait I'écho des préoccupations de la société civile et des
victimes et de leurs familles quant a la clémence des peines, qui ne semblent pas étre
proportionnelles a la gravité des crimes commis, dans la plupart de ces cas. Il est également
préoccupé par les rapports que les peines dans ces procés ont été réduites en appel et que
certains accusés ont été libérés apres avoir purgé leur peine minimale obligatoire, et
rappelle au Gouvernement que les peines doivent étre proportionnelles a la gravité des
crimes.

98.  Le Rapporteur spécial s'inquiete de l'utilisation de la justice militaire en vertu de
l'article 22 de la Loi n° 82-70 du 6 ao(t 1982 portant statut général des forces de sécurité
intérieure (tel que abrogé par le Décret-loi n° 2011-69 du 29 juillet 2011 modifiant et
complétant le code de justice militaire) qui donne la compétence aux tribunaux militaires
pour les infractions commises par des membres des forces de sécurité dans I'exercice de
leurs fonctions, indépendamment de l'identité/ état civile de la victime. Le Rapporteur
spécial est préoccupé par l'imprécision de cet article et I'incertitude juridique concernant
I'application de la justice militaire au point que les avocats et les victimes ne savent pas si
les tribunaux civils ou militaires sont compétents pour juger des cas de torture dans de
nombreux cas. Le Rapport spécial se fait I'écho aussi des préoccupations largement
répandues au sujet des proceés a huis clos devant des tribunaux militaires et I'indépendance
des tribunaux militaires du ministere de la Défense. Certains rapports indiquent que
I'utilisation de la justice militaire dans les procés de Tunis, Le Kef, et Sfax a compromis la
responsabilité sur certains points importants, par exemple en empéchant les familles des
victimes d'avoir accés aux enquétes ou procédures. Il exhorte le Gouvernement a effectuer
des réformes minimisant l'apparition de civils devant des tribunaux militaires, et a s'assurer
que les violations des droits de I'homme commises par les forces de sécurité, y compris la
torture et les mauvais traitements, soient jugées dans le systeme de justice civile.

Independence de la magistrature

99.  Le Rapporteur spécial reste préoccupé par les plaintes que les juges et les procureurs
souvent ne font pas de réaction quant aux preuves de torture et de mauvais traitements, et
que le pouvoir judiciaire reste influencé par les branches du pouvoir exécutif, et rappelle la
déclaration du Rapporteur spécial sur l'indépendance des juges et des avocats en décembre
2014 que les liens étroits entre le pouvoir judiciaire et le pouvoir exécutif mis en place sous
le régime précédent « ont encore besoin [...] d'étre rompus afin que les juges peuvent
devenir indépendants dans la pratique »% 1l est encouragé par les dispositions
constitutionnelles prévoyant I'indépendance de la magistrature, les juges, les procureurs et
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les avocats, ® et recommande vivement au Gouvernement d'aller de l'avant avec des
propositions efficaces d'effectuer le vetting, les réformes garantissant I'indépendance et
l'autorégulation du pouvoir judiciaire, et les initiatives visant a lutter contre la corruption et
a combattre les perceptions négatives entretenues par le public au sujet de systéme
judiciaire, en vue de réduire l'arriéré actuel concernant les affaires pendantes et s‘assurer
que des investigations approfondies, indépendantes et impartiales violations quant aux
violations graves de droits de I'nomme, y compris la torture et les mauvais traitements,
meénent vers la traduction en justice des auteurs.

100. Le Rapporteur spécial craint que les procureurs ne jouissent pas l'indépendance
nécessaire du ministére de la Justice et que leur pouvoir discrétionnaire d'attribuer des
dossiers a des juges d'instruction de leur choix engendre I'absence d'enquétes efficaces sur
les violations graves des droits de I'homme, y compris la torture et les mauvais
traitements.®® Le Rapporteur spécial encourage en outre la coopération du Gouvernement
avec les partenaires internationaux et la société civile sur la question de la réforme de la
justice, comme par exemple la consultation nationale organisée récemment avec le soutien
du PNUD, ainsi que I'élaboration de plans d'action pour faire face a l'arriéré judiciaire et
effectuer une réforme plus large du systéme judiciaire.

Réparations et réhabilitation

101. Le Rapporteur spécial regrette que le Gouvernement n’ait pas adopté une 1égislation
permettant aux victimes de la torture d'obtenir une réparation, y compris une indemnisation
et une réhabilitation aussi compléte que possible, conformément a ses recommandations
antérieures. Il félicite le Ministére de la santé pour l'ouverture du premier centre de
réhabilitation pour les victimes de la torture, le 9 décembre 2014, qui est destiné a fournir
des soins médicaux et psychologiques a toutes les victimes de la torture, y compris les
anciens prisonniers politiques. D'autres initiatives, comme le projet de partenariat entre le
ministére des Affaires sociales et de I'Institut danois contre la torture (Danish Institute
Against Torture ou DIGNITY), destiné a fournir un soutien administratif et technique quant
aux soins de réhabilitation psychosociale aux victimes de la torture, sont également les
bienvenus.

102. Toutefois, le Rapporteur spécial veut faire part de sa vive inquiétude concernant les
rapports constants, faisant état du fait que les victimes de violations des droits de I'nomme
commises avant et pendant la révolution n'ont pas regu une réparation et une indemnisation
adéquate, et continue d'exprimer l'espoir que les réparations a travers le processus juridique
approprié, notamment a travers les mécanismes de la justice transitionnelle nouvellement
mis en ceuvre, seront fournies aux victimes. Il réitére son appel au Gouvernement de fournir
des services publics spécialisés destinés a la réhabilitation médicale, psychologique et
sociale des victimes de la torture.

Conditions dans les lieux de détention

103. L'article 30 de la Constitution définit le droit de chaque détenu a un traitement
humain qui préserve sa dignité. Les prisons en Tunisie sont administrées par le ministére de
la Justice, tandis que les établissements de la garde a vue sont administrés par le ministére
de I'Intérieur. Le Rapporteur spécial félicite le Gouvernement pour permettre au Bureau du
HCDH en Tunisie pour visiter les centres de détention. Il a regu des rapports que les prisons
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restent extrémement surpeuplées, avec des taux de surcapacité atteignant plus de 150%
dans certains cas, selon la Direction générale des prisons et de la rééducation.®

104. Lors de sa visite a la prison de Mornaguia, le Rapporteur spécial a observé
directement que la surpopulation semble étre plus grave que lors de sa derniére visite. Le
Rapporteur spécial a appris que la population carcérale moyenne de la Tunisie s'éléve a
environ 24 000 comparée a 26 000 a l'occasion de sa visite en 2011. Le Gouvernement a
déclaré qu'il y'a un grand manque de ressources humaines qui sont inférieures aux normes
internationales acceptables, notamment qu'il y’a 2 000 gardiens de prison, 36 médecins
résidents (ou permanents), 28 psychologues, 14 dentistes, mais aucun psychiatre permanent
pour toute la population carcérale de la Tunisie. Le Rapporteur spécial note avec
préoccupation que la surpopulation carcérale engendre un effet négatif sur les droits des
détenus, des conditions sanitaires inhumaines et un déni des services essentiels comme les
soins médicaux, ainsi que des possibilités de visites, d'exercice physique et de travail.

105. Alors que la plupart des rapports de torture et de mauvais traitements infligés par les
autorités ont été signalés lors de l'arrestation et de l'interrogatoire, le Rapporteur spécial a
recu des rapports rares de torture et de mauvais traitements dans les prisons, et a constaté
gue les détenus en Tunisie connaissent des conditions de détention et des traitements
inhumains dans les prisons. Lors de sa visite a la prison de Mornaguia, il a appris que la
prison fonctionnait a 16% de surcapacité, avec 6 300 détenus (alors que sa capacité est de 5
400). 1l a été informé que la prison avait huit médecins résidents, ainsi que deux dentistes
résidents et deux contractuels. D'autres estimations fournies par le Gouvernement indiquent
que la prison dispose d’un médecin pour 1000 détenus. Dans un cas, le Rapporteur spécial a
constaté que 62 détenus étaient logés dans une seule cellule de 30 lits. Le Rapporteur
spécial a recu des informations selon lesquelles certains détenus se plaignaient du fait qu’on
leur a refusé des soins médicaux, y compris psychiatriques, réclamés. Des informations lui
sont également parvenues selon lesquelles certains détenus se plaignaient des conditions
sanitaires, y compris la disponibilité de toilettes, surtout que quelques détenus avaient
signalé la propagation des maladies de peau, et la qualité et la quantité de la nourriture,
avec des repas qui auraient été servis deux fois par jour. Alors que les autorités ont indiqué
que les détenus sont autorisés a une passer période de 90 minutes a deux heures par jour a
I'extérieure des cellules, certains détenus ont déclaré n'étant autorisés a sortir que pendant
15 minutes par jour. Le Rapporteur spécial a regu des informations selon lesquelles certains
détenus se voyaient privés de leurs droits a la visite et qu'ils étaient placés en isolement
pendant plusieurs semaines en guise de punition.

106. Le Rapporteur spécial a constaté que les 10 a 20 mineurs incarcérés dans la prison
de Mornaguia avaient été placés séparément des adultes dans un pavillon séparé
conformément a l'article 10 de la Loi relative a l'organisation des prisons. Ceci est en
accord avec d'autres rapports que les mineurs et les femmes sont incarcérés séparément en
Tunisie. Toutefois, le Rapporteur spécial note avec préoccupation les rapports du Bureau du
HCDH en Tunisie que la séparation des détenus selon les chefs d'accusation et les casiers
judiciaires, ainsi que la séparation entre détenus condamnés et détenus en attente de
jugement, n'est pas respecté dans la plupart des centres de détention a travers le pays.
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Voir les rapports publiés par le Bureau du Haut-commissaire aux droits de I'nomme des Nations Unies
sur I'état des prisons en Tunisie, le 25 avril 2014, disponible sur:
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installés deux ou trois niveaux, plutdt qu’en termes de superficie.
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107. Au cours de sa visite au centre de garde a vue de Bouchoucha, le Rapporteur spécial
a été informé par les autorités que les détenus n'étaient pas autorisés a consulter un avocat,
recevoir des visites ou appels téléphoniques pendant leur séjour. Le Rapporteur spécial a
recu des informations selon lesquelles certains détenus se plaignaient de la qualité et la
guantité de la nourriture et aux insultes par des gardiens, et des rapports que les détenus
n'étaient autorisés a accéder aux toilettes qu'une seule fois pendant la journée et une fois le
soir. Les autorités ont insisté que le délai de six jours de détention soit respecté, et que les
autorités contactaient le poste de police responsable de l'arrestation et le transfert de chaque
détenu au Centre apres six jours. Néanmoins, le Rapporteur spécial a recu des informations
selon lesquelles la durée de la garde a vue dépasse parfois la limite maximale pour atteindre
un maximum de 15% des personnes gardées a vue, a un moment donné, et dans de rares cas
dépasse un mois. Le Rapporteur spécial a appris que le centre de détention de Bouchoucha
avait un médecin résident et un infirmier le matin, mais que les examens médicaux ne sont
pas systématiquement entrepris pour les détenus transférés. 1l a été informé que lorsque les
détenus arrivant au centre de détention avaient des signes de maladie ou de violence, ils
sont envoyés a I'hdpital, et ne sont admis qu'avec un certificat médical. En outre, bien que
les autorités du centre de détention en tant que telles tiennent des registres des conditions
médicales des détenus, ils ne semblent pas avoir signalé les cas potentiels de mauvais
traitements au procureur. Le Rapporteur spécial exhorte les autorités a procéder a des
examens médicaux de routine sur tous les gardés a vue accédant aux postes de police et aux
centres de garde a vue, malgré le fait que ce droit n'est pas garanti dans la législation.

108. Le Rapporteur spécial a également recgu plusieurs rapports quant aux trés mauvaises
conditions dans d'autres centres de garde a vue, tels que les conditions sanitaires non
hygiéniques et déplorables, l'accés insuffisant a I'eau courante, au savon et aux douches; les
déficiences structurelles menant a une gestion inadéquate des déchets; et un manque de lits
et de matelas. Il a également entendu des récits quant a la nutrition inadéquate, y compris
I’insuffisance de la nourriture fournie, et des rapports que les mineurs ne sont pas toujours
séparés des adultes placés en garde a vue.

109. Le Rapporteur spécial a appris qu'en mois d'octobre 2012, le CICR et le ministére de
I'Intérieur ont lancé un projet sur I'amélioration du traitement des personnes en détention
provisoire, qui vise a développer et mettre en ceuvre une stratégie pour améliorer les
conditions des détenus en attente de jugement conformément aux normes internationales.
Le projet se poursuivra jusqu'en 2016 et comporte des propositions pour de nouvelles lois
incorporant plus de garanties et de meilleures garanties contre les mauvais traitements de
suspects en détention provisoire, la rédaction d'un code de conduite pour les agents
d'application de la loi, et la formation de plus de 3 000 membres des forces de sécurité dans
toute la Tunisie. Le Rapporteur spécial s'inquiete que les juges d'application des peines, qui
sont chargés d'assurer le contrdle judiciaire des conditions de détention dans les prisons et
I'exécution des peines privatives de liberté, surveillent I'exécution des peines et des
conditions de détention des détenus condamnés, contrlant donc qu'a peu prés 40% des
détenus en Tunisie. Le Rapporteur spécial recommande vivement au Gouvernement
d'assurer une surveillance adéquate des centres de garde a vue par les procureurs, comme
I'exige la loi.

110. Le Rapporteur spécial a appris qu'un projet développé avec le CICR est en cours
pour transférer la responsabilité du systéme de santé pénitentiaire du ministére de la Justice
(la Direction générale des prisons et de la rééducation) au Ministére de la santé. Le projet
est actuellement testé dans plusieurs prisons. Le Rapporteur spécial exhorte le
Gouvernement de poursuive jusqu'au bout cette initiative en vue de garantir la pleine
indépendance du personnel médical de la prison.

111. Le Rapporteur spécial a appris que plus de la moitié, soit environ 13000 des détenus
de la Tunisie, sont en détention provisoire, et note avec inquiétude la dépendance excessive
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du Gouvernement sur la détention préventive et la condamnation a une peine
d'emprisonnement pour des infractions comme la consommation de drogue. Bien que la
période maximale de la détention préventive est de 14 mois pour les délits graves et neuf
mois pour les crimes, le Rapporteur spécial a entendu plusieurs rapports que ces périodes
sont parfois, mais pas souvent, dépassées dans la pratique, avec quelques détenus ayant
signalé qu'ils avaient passé jusqu'a trois ans en détention provisoire. Le Rapporteur spécial
réitére I'obligation de rendre I'emprisonnement, dans la législation et dans la pratique, une
mesure de dernier recours, et invite le Gouvernement a envisager en particulier I'utilisation
de mesures non privatives de liberté a titre de sanction, telles que les amendes et la
suspension de peine pour certaines infractions, y compris les infractions mineures relatives
aux stupéfiants. Il appelle le Gouvernement a envisager une plus grande utilisation de la
caution et des mesures alternatives a la détention, dans des circonstances appropriées.

Conclusions et recommandations

112. Le Rapporteur spécial se réjouis de I'engagement continu de la Tunisie a
éradiquer la torture et les réformes institutionnelles et juridiques positives qu'elle a
menée depuis la Révolution, y compris I'adoption d'une nouvelle Constitution, la
législation sur la justice transitionnelle, et la création de I'Instance Vérité et Dignité,
qu'il espére seront en mesure d'assurer l'accés a la justice et a la réparation a toutes
les victimes de torture et de mauvais traitements. Le Rapporteur spécial observe
qu'un bon nombre de ses recommandations de 2012 restent valables, et espére que ce
rapport de suivi permettra de gagner du terrain quant aux réformes importantes dans
la poursuite de I'éradication de la torture et des mauvais traitements et du cycle de
I'impunité liée aux violations graves de la Loi internationale des droits de I'homme. 1l
exhorte le nouveau Gouvernement a maintenir I'élan créé par la transition réussie de
I'Etat vers la démocratie pour atteindre les objectifs de la responsabilisation, assurer
I'accés a la justice et aux réparations aux victimes et a leurs familles, institutionnaliser
les garanties appropriées contre la torture et autres mauvais traitements, et améliorer
les conditions de détention a travers la Tunisie.

113. Le Gouvernement doit en particulier assurer des enquétes rapides,
indépendantes et impartiales sur toutes les allégations de torture et de mauvais
traitements, ainsi que les poursuites et les condamnations conformément a la gravité
du crime. La définition nationale de la torture doit étre mis en conformité avec la
Convention, et les réformes institutionnelles et juridiques doivent étre poursuivies
vigoureusement avec le but de renforcer les garanties et la prévention, en particulier
en termes de garantir I'accés a un avocat dés le moment de la privation de liberté,
raccourcir la période de temps passée en garde a vue jusqu'a un maximum d'un ou de
deux jours pour tous les crimes, et assurer un examen médical complet au moment de
I'arrivée et de transfert a partir de tous les centres de détention. Le MNP
nouvellement créé doit disposer du personnel et des ressources nécessaires en vu de lui
permettre de s'acquitter de ses fonctions de maniére indépendante et efficace, mais ne
devrait pas étre comprise comme un substitut a la nécessité de permettre a la société
civile d'effectuer des visites aux lieux de détention, ou a I'obligation positive de I'Etat
d'enquéter, de poursuivre et de punir tous les actes de torture. Dans ce contexte, le
Rapporteur spécial exhorte le Gouvernement a continuer d‘adopter et mettre en
ccuvre des réformes de fond pour faire de la Tunisie un modéle de transition
démocratique et un exemple de la facon de mettre effectivement fin a une longue
pratique de la torture.




