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| nt r oducti on

1. In accordance with the mandate entrusted to himby the Commi ssion on
Human Rights in its resolution S-3/1 of 25 May 1994 and extended for the
second time by resolution 1996/ 76 of 23 April 1996, the Special Rapporteur
visited Rwanda from 18 to 21 COctober 1996, as part of the followup to his
m ssion, and, from6 to 10 Decenber 1996, to investigate the human rights
situation followi ng the mass return of refugees fromthe exodus.

2. The Speci al Rapporteur feels conpelled at this point to draw attention
to the difficulties he is experiencing with the Centre for Human R ghts,
particularly the Special Procedures Branch, in carrying out his mssion. As
will be noted, the last field visit in 1995 took place at the begi nning of
Decenber 1995 and the first visit in 1996, follow ng the extension of his
mandate in March 1996, did not take place until the second half of Cctober,
practically a 10-nonth interval between field visits. Several planned visits
did not conme to fruition. To nention only two cases, a first visit, schedul ed
for 13 to 18 May 1996, did not take place, although everything had al ready
been approved, and it was only three days to the departure date. Two reasons
were given. Firstly, the Special Rapporteur was asked to postpone his visit
until the return of the head of the Field Operation, who was to travel to
Burundi. Then, when the Special Rapporteur rightly refused, as he was
unavail abl e at the suggested time, he was told that not only would he have to
bring his departure forward, but also that he would have to change his
itinerary. Because of other conmtnents, the visit could not be carried out.
The second visit, scheduled from11l to 14 August 1996, had to be cancelled for
| ack of resources. The Special Rapporteur was given an advance of $450 for
subsi st ence expenses, which actually anpbunted to $1,050, leaving himto

pay $600 hinsel f.

3. Two points should be made clear: (a) at a tine when the Human Ri ghts
Operation in Rwanda was advising staff not to travel on Cameroon Airlines
aircraft and to be careful in their choice of airlines, the Special Rapporteur
was forced to travel by Canmeroon Airlines; this is particularly regrettable in
that experts and special rapporteurs have no insurance coverage; (b) the
Speci al Rapporteur's budget of $69,770 for the current financial year had not
yet been touched, although the year was drawing to a close. |If the

United Nations financial criteria were to be fornulated and applied in this
way, they would preclude third-world experts, particularly those from Africa,
fromworking for the Organization, especially since the position of

speci al rapporteur is purely honorary.

4, The two field visits actually carried out were therefore hard won. The
zeal displayed by staff suggests conpetition between the Hi gh Comr ssioner for
Human Ri ghts and the Special Rapporteur. For exanple, in an attenpt to
prevent the Special Rapporteur from making his last visit, CGeneva first

pl eaded | ack of funding, then clainmed that it would be “Il ése-ngnjesté” to nake
atrip at the sane time as the Hi gh Conm ssi oner

5. It is interesting to note that, whereas it has traditionally been States
whi ch have placed obstacles in the way of special rapporteurs, in Rvanda it is
actually various United Nations services that are preventing the

Speci al Rapporteur fromcarrying out his mandate. It is to be hoped that the
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H gh Comm ssi oner, whom the Special Rapporteur has approached nore than once,
will finally put an end to this situation, which has gone on too | ong.

6. In the course of his two visits, the Special Rapporteur net the
foll owi ng prom nent figures:

(a) Prom nent national and local figures: M. Pierre-Célestin
Rwi gema, Prime Mnister; M. Anastase Gasana, Mnister for Foreign Affairs and
Cooperation; M. lgnace Karuhije, Prefect of Ruhengeri; and the burgonmasters
of the conmunes of Kicukiro (Kigali-City prefecture), Cyunba (Byunba
prefecture) and |Isunp (Ki bungo prefecture);

(b) Prom nent non- Rwandan figures: Mr. Juliusz Janusz and
Mgr. Nguyén Van Toét, Apostolic Nuncio and Deputy Apostolic Nuncio in Rwanda,
respectively; representatives of the International Comrttee of the Red Cross
and of the Hi gh Conmi ssioner for Refugees; Judge Honoré Rakot omanana, Deputy
Prosecutor of the International Crimnal Tribunal for Rwanda and his cl osest
col | eagues.

7. During his visit to Rwanda, the Special Rapporteur also held working
meetings with M. Javier Zuiiga, the new head of the Human Rights Field
Operation in Rwmanda, with human rights observers in charge of the Operation's
various units and sub-units (nonitoring; admnistration of justice and

| egislative reform prisons and detention centres; education and devel opnent;
situation of women, children and Twas; and return and reintegration of
refugees). During his first visit, the Special Rapporteur visited the teans
of observers in the field in G senyi and Ruhengeri prefectures, as well as in
Ki bungo and Byunba prefectures. On that occasion, he also visited the G senyi
Court of First Instance, where he spoke with two judges who had recently been
assigned there, as well as the Zairian refugee canp in G senyi and the transit
centres for Rwandan returnees in Nkamra (G senyi prefecture) and G henbe
(Byunba prefecture). During his second visit, the Special Rapporteur visited
the Gtagata Rehabilitation and Production Centre in Bugesera, Rural-Kigal
prefecture, and the returnees' resettlement site in the conmmune of Kicukiro on
the sane day, as well as the Bukora ranch in Kibungo prefecture, the G henbe
and Kivuye transit centres in Byunba prefecture and the Nyakaranbi transit
centre in Kibungo prefecture.

8. During his first visit, the Special Rapporteur also net Judge Dam en
Vander neersch, of the Brussels Crown Prosecutor's Ofice (24 Cctober), to ask
about progress in proceedings instituted by the Bel gian authorities agai nst
presunmed perpetrators of the genocide.

9. The Speci al Rapporteur would like to express his sincere thanks to al
the prom nent persons who received and supported himin carrying out his

m ssion. The talks he held and the visits he nade in the field enabled himto
assess the situation regarding the genocide, current human rights violations
and the return of refugees to Rwanda.

I.  GENCCI DE

10. Genoci de and other crines against hunmanity comritted in Rwanda since
April 1994 will continue to be of concern to the international community for
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sonme time. For this reason, they are again the central focus of this report.
There are two separate aspects to this question: the progress made in

i nvestigating these crines and the proceedi ngs agai nst the presuned
perpetrators.

A. Inquiry into the genocide

11. The inquiry into the genocide is taking its course. As in the preceding
report (E/CN. 4/1996/68), the progress nade can be assessed fromtwo
standpoints: the general human rights situation, particularly the underlying
causes of human rights violations in Rwanda, and the special situation of

vul nerabl e groups.

1. GCeneral situation: the causes of the genocide

12. Two years after it occurred, the genocide as a phenonenon in the
etynol ogi cal sense, continues to generate numerous works and studi es and much
research suppl enenting the reports of human rights observers. All in all

t hese investigations tend to confirmthe original hypothesis contained in the
prelimnary report (E/CN. 4/1995/7), particularly regarding the underlying
causes of human rights violations, which represent the main focus of this
report.

13. These causes are many, varied and conplex. For the sake of sinplicity,
they are divided here, without any scientific pretensions, into three nmain
categories: politico-historical, econom c and soci o-cul tural

(a) The politico-historical causes

14. Al though it is not possible to establish any genui ne order of precedence
among the various causes, the politico-historical dinension seens to be the
nost important because of its conditioning and determ ning effect on the
others. It is both political and historical in that the basis of the conflict
between the two groups, Hutu and Tutsi is political - i.e. power - and is
rooted in the history of this people. Responsibility lies less with the
ancestors of past centuries than with the authorities of nore recent periods,
firstly colonization and then the African regines.

15. Al t hough pre-col onial Rmvanda was inhabited by the same peoples as are
found there today, nanely, the Hutus (of Bantu origin), the Tutsi (of Hamtic
descent) and the Twas (pynoid type), these three peoples, organized in nmore or
| ess aut ononous ki ngdons, did not constitute opposing dom nant and dom nated
“ethnic groups”. These kingdons were bound to the Mvam (king) within a
feudal monarchic system by a contract of patronage known as “ubuhake”

Mor eover, the division of |abour whereby Hutus were farmers and Tutsis
herders, which placed econonmic power in the hands of the latter, did not
become established as a fixed and cl osed systemlike the caste system It was
al so possible to move fromone category to the other, as in the case of a
Tutsi who has lost his cattle, i.e. his wealth, and becones a Hutu, or a Hutu
who, having acquired enough cattle, becones a nmenber of the Tutsi group. It
is reported that, during an inpronptu census, the son of a king (Tutsi) who
was one cow short of the ten-head of cattle required woul d have been cl assed
as a Hutu if he had not been made a gift of the m ssing aninmal
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16. It was the colonizers, first the Germans then the Bel gi ans, who as part
of their policy of divide and rule, depended on the Tutsi group to govern the
conquered territory under a systemof indirect rule, thus upsetting the

exi sting social equilibrium The resulting inbal ance gradually becanme nore
mar ked, marginalizing the Hutus. Mreover, in order to give an ideol ogical
flavour to their concoction and thus consolidate it, they created the nyth of
the superiority of the Tutsis over the two other ethnic groups, thus
institutionalizing the ethnic division. This ideology of discrimnation was
not only reflected in the indication of ethnic group on identity cards, but
al so reinforced in the schools. The Belgian colonialists supported the Hutu
social revolution only because they felt betrayed by their Tutsi allies
demands for independence.

17. Wt h independence, the political dinension became nore closely |inked
with the ethnic dinmension, so that the conflict becane essentially one of
opposi tion between Hutus/republicans and Tutsis/feudal -nonarchists. The
new regi ne, presided over successively by G égoire Kayi banda and

Juvénal Habyarimana, regardl ess of the official line on national unity,

conpl eted the work of the colonialists by exacerbating ethnic rivalries and
using themas a basis for its own survival. This policy of ethnic
discrimnation was ainmed nmainly at the Tutsi group. It manifested itself, in

particul ar, through the introduction of quotas in schools, the civil service
and governnent and exclusion fromthe army, the police and information
services. However, although the Tutsis were the main target of this

di scrimnatory policy, the other groups were not spared. The Twas, and even
some Hutus, also suffered, as the Habyarimana regi me adopted a policy of

regi onalism favouring the northern Hutu (G senyi and Ruhengeri) - the
Banduga - at the expense of those in the south and the centre - the Bakiga; it
was in these regions that the opposition parties enmerged in 1990-1991

18. The Rwandan conflict is thus seen as a political conflict with a strong
ethnic flavour. But the political dinmension was based on econom c factors.

(b) The econom ¢ causes

19. The econom ¢ causes, which can be reduced to the interaction between
under devel opnent - an inherent defect in African countries - and viol ence, do
not call for any special analysis. Suffice it to say that the situation in
Rwanda i s exacerbated in particular by two major handicaps: it is a country
which is both | and-1ocked and overpopul ated. As a |land-locked country, it has
| ong been dependent on the aid of donor States and is one of the |east

devel oped countries. Poverty in general, and food insecurity in particular
have been heavily exploited by those in power, who have dazzl ed the
executioners with prom ses of a better world through the acquisition of the
property and wealth of the victins, as evidenced by the systematic |ooting
whi ch acconpani ed the massacres.

20. Over popul ation, which should be enphasized here, is a fact beyond
guestion. At the outbreak of hostilities, a popul ation of 7,700,000 was
living in atiny area of 26,338 knf - a popul ation density of 300 per knft.
Rwanda has the highest popul ation density in the world after Bangl adesh. This
over popul ation gives rise to frequent disputes over land and its use.
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21. These di sputes are exacerbated by the country's agricultural and
pastoral tradition: the Hutu are mainly agriculturalists, the Tutsi herders
and the Twa hunters. The situation is further conplicated by the system of

| and use, where properties are laid out, not in villages as everywhere else in
Africa, but around hills. For its inhabitants, each hill is both a working
and a living area, so that any land dispute inevitably becones personalized.
Any attenpt to occupy a neighbour's field is imrediately seen as an attack on
his person. The nmany disputes which arise may even pit fam |y nmenbers agai nst
one another and result in loss of life, particularly when Hutu farnmers are
ranged agai nst Tutsi herders in search of nore grazing | and.

22. The small size of the country was actually used as a pretext by the
Rwandan authorities in refusing to permt former refugees to return. The
return of forner refugees was not unrelated to the 1990 crisis. The former
refugees, many of whom had been born in exile, had repeatedly, through

associ ations fornmed abroad, expressed the desire to return to Rwanda. Wile
acknow edging the legitimcy of this desire, those in power at the time had
neither the political will nor the courage to give them satisfaction. It was
these refugees who provided the recruits for the units which forned the
backbone of the Rwanda Patriotic Army (RPA), the armed wi ng of the Rwanda
Patriotic Front (RPF), which began attacki ng government troops in

Cct ober 1990. This problem had not been sol ved when the nmassacres occurred in
1994, despite the Agreenent concluded in Arusha on 9 June 1993 between the
Rwandan Government and the RPF on the repatriation of Rwmandan refugees and the
resettl enment of displaced persons. To this extent, the war waged by the
former refugees and the failure to inplenment the Arusha Peace Agreenent are
also at the root of the Rwandan crisis, of which the socio-cultural dinmension
was the essential ideological catalyst.

(c) The socio-cultural causes

23. For their own political ends, successive regimes and systens gradual ly
condi tioned the popul ati on to psychol ogi cal and soci al acceptance of ethnic
discrimnation. This conditioning took place in particular in the famly and,
above all, in the schools.

24. Fam |y education played a not insignificant role, in that it is the
fam |y that has the heavy responsibility of moulding the child s attitudes
froman early age and making himreceptive to ethnic discrimnation. Mny

Wi t nesses report that parents teach their children very early on that nenbers
of the other ethnic group are their enemes. One group denoni zed the other
The Hutu, for exanple, identified the Tutsi with “snakes”. In addition

i ndi vidual s who dared to enter into m xed narriages were excluded fromthe
famly.

25. The schools, for their part, took it upon thenselves to devel op actua
theories of ethnic differences, based on a nunber of allegedly scientific data
whi ch were essentially norphol ogi cal and historiographical. 1In the first

case, the two main groups can be differentiated by appearance, as the Tuts
are “long”, whereas the Hutu are “short”; the Tutsi are handsome, genuine

“bl ack- ski nned Europeans”, while the Hutu are “ugly”, genuine “Negroes”. The
fact that the Hutu occupied the country before the Tutsi makes them

i ndi genous, whereas the Tutsi, as descendants of Europeans, are invaders.
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These purportedly scientific data inevitably created a psychosis of fear and
m strust which gradually became a veritable culture of mutual fear and led to
anot her theory, that of pre-enptive self-defence based on the “kill or be
killed” principle. This theory was a nmajor factor in the 1994 genoci de which
claimed many victins, including vul nerable groups.

2. Special situation: vulnerable groups

26. VWhile it is true that vul nerable groups, whether forced to do so or not,
participated to varying degrees in the genocide and other crines agai nst
humanity, the mgjority of them- wonen, children and Twas - were actually
victims.

(a) Wonen

27. The situation of Rwandan wonen as victins is deplorable and continues to
be so, despite the renedial neasures taken

28. Worren seemto have been, and continue to be, the main victins, given the
outrages to which they were subjected and the continuing after-effects.
Firstly, many wonen have found thensel ves al one or wi dowed as a result of the
genoci de and hostilities. They have becone de facto heads of famlies,
conpelled to mnister to the needs of their famlies. According to the review
Di al ogue (COctober 1996), 70 per cent of the heads of families in Rwanda are
wonen, half of whom are w dows. Most of themare destitute and, try as they
m ght, are unable to provide for their famlies. 1In his preceding report, the
Speci al Rapporteur stated that rape had been used as a weapon of war and its
consequences, particularly sexually transm ssible di seases and unwant ed
children, were a mgjor social concern

29. Last but not |east, rape as a weapon of war, has given rise to serious
psychol ogi cal and social problenms. This diagnosis presented in the preceding
report (E/CN. 4/1996/68) was confirned in a recent in-depth survey by three

i nternational human rights organi zations: Human Rights Watch/ Africa, Human
Ri ghts Watch Wonen's Rights Project and the International Federation of Human
Ri ghts Leagues. The report published follow ng this survey shows that raped
wonen are ostracized and isolated. They are too enbarrassed or ashaned to
seek nedi cal assistance. This has led to the wi despread practice of illega
abortion. In the circunstances, it is difficult to determ ne accurately the
nunber of wonen raped and infected with the AIDS virus. However, according to
the report, this nunber can be assuned to be high, given the situation
prevailing before the hostilities. A study conducted by the Mnistry of
Health estimated that 25 per cent of the population was infected and up to

35 per cent of fornmer FAR nenbers, who played a leading role in acts of sexua
abuse. In the case of wonen who have given birth after being raped and their
babi es, the situation is even nore tragic. The above-nentioned report
describes it as follows:

“Often, wonen refused to register thenselves by nanme at the
hospital, preferring to remain anonynous. Sone then abandoned their
babi es at the hospital two or three days after delivering. Mny asked
for a doctor of the sane ethnicity as thenselves. One woman handed over
her baby to the Mnistry of Family and the Pronotion of Wnen, saying
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"this is a child of the State'. Health professionals assume that a
nunber of women gave birth in secret and later commtted infanticide.
They al so believe that a nunber of wonen who gave birth in the hospita
allowed their babies to die after returning hone.

O her wonen decided to accept their child. 1In sone famlies, the
not her's decision to keep the child has caused deep divisions in the
famly. In others, the child is being raised normally within the
comunity.” (Shattered Lives: Sexual violence during the Rwandan
genocide and its aftermath, New York/Boston/London/Brussel s, Human
Ri ghts Watch, Septenber 1996.)

30. A nunber of measures have been taken by the State and non-governnenta
organi zations to remedy the serious harm suffered by Rvandan wonen as a result
of the hostilities. The Conference on genocide, inpunity and responsibility,

held in Kigali in Novenber 1995, for exanple, reconmended giving specia
priority to wonmen in carrying out the rehabilitation programe. Two types of
assistance - material and social - would be provided. Material assistance

woul d i nvol ve providing the basic necessities (food, housing, clothing, etc.)
and soci al assistance would involve setting up inconme-generating projects,
housi ng rehabilitation, treatment of physical nutilation and psychol ogi ca
trauma, the creation of a specialized nedical unit for the treatnent of
conplicated cases and the revision of legislation to provide for better
protection. Unfortunately, |lack of resources prevented anything nore than
very limted inplementation of all these programes.

31. However, in view of the scale of their needs and the linmted resources
of the State, Rwandan wonen decided to | ook after thenmselves. Accordingly,
they set up a nunber of wonen's associations with various ainms. These

i ncl uded, for exanple: Pro-Femres/ Twese Hamwe; Association de solidarité des
femres rwandai ses (ASOFERWA) ; Beni mpuhwe; Associ ation des volontaires de la
pai x (AVP); Association des veuves du génocide d' avril; Isangano; G oup
Kamal i za; Benishyaka. All these associations are involved in socio-economc
devel opnent, the socio-cultural devel opnment of wonmen, or pacification and
reconciliation activities. Mst of themformed a collective and, in
Novenber 1994, | aunched an “Action for Peace Canpaign”. O her action by
womren' s associ ations invol ved assistance to children, another vul nerable
category of genocide victins.

(b) Children

32. As already stated in the preceding report (E/ CN. 4/1996/68), children

i ncludi ng nursing infants, were not spared by the nassacres. They were doubly
victimzed, either as perpetrators used by the belligerents as an instrunent
to commt crimes against humanity, killing as civilians or soldiers, or as

i nnocent victinms witnessing atrocities against their parents and/or suffering
atrocities thensel ves.

33. The survivors face two problens: famly reunification and soci al
reintegration. To deal with them the Rwandan Government has set up a
nati onal commi ssion on children in difficult circunstances. The conm ssion's
task is apparently being facilitated by the ongoing traumati smrehabilitation
programe. In its August 1996 report on children in difficult circunstances,
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the Mnistry of Labour and Social Affairs (M N TRASO states that the
programe had trained 8,000 persons to work with children, of whom nore than
200, 000 had been provided with assistance. This assistance is particularly

i mportant for the comm ssion, which has the heavy responsibility of caring not
only for unacconpani ed children in centres, but also street children, child
sol diers and child prisoners.

34. A foster famly programme has been set up by M N TRASO, which has
reduced the number of unacconpani ed children in centres and orphanages
appreciably. [In Decenmber 1994, for exanple, there were 10, 381 unacconpani ed
chil dren; by Decenber 1995, this nunber had fallen to 8,303 and by August 1996
to 6,620 (Enfants: avenir du Rwanda, report by the Mnistry of Labour and
Social Affairs, in cooperation with UNICEF, No. 6, 15 August 1996).

35. A speci al assistance progranme for street children has been set up by
the Mnistries for Planning and Youth and comunity groups. This progranme is
part of a larger project entitled: “Support for the social integration of
young people in difficult circunstances”. The project covers a nunber of

devel opnent activities, including: functional literacy, educationa
reintegration, vocational training, involvenment of young people in

m cro-enterprises, recreational and cultural activities and soci o-econom c

rei ntegration.

36. M NI TRASO, in cooperation with UNICEF, has adopted a programme for

denobi lizing child soldiers and returning themto civilian life. Up to

August 1996, nore than 700 denobilized child soldiers who had been re-educated
in the Butare denobilization school had been transferred to a number of
secondary schools in Rwanda. This progranme is due to be strengthened, nmainly
with the assistance of the World Bank, the International Organization for

M gration, Handicap International and African Humanitarian Action. The aimis
to denobilize 10,000 child soldiers.

37. At the end of October 1996, the nunber of child prisoners stood

at 1,353. Some of themare in prison with their nothers, who are accused of
participating in the genocide. Oher children are thensel ves accused of
having comrmitted acts of genocide. This group includes children |ess than

14 years ol d, sonme of whom now aged 9, were 7 years old at the time when the
acts were conmtted. Mst of those who were | ess than 14 years ol d when they
participated in the genocide have been transferred to the Gtagata
re-education and production centre in Bugesera (Rural Kigali prefecture).
They nunbered al nost 200 on 7 Decenber 1996. This nunber is expected to be

i ncreased to 440 shortly, when the construction of dormitories, refectories
and cl assroons has been conpleted. The aimof the Centre, which is currently
staffed by 14 social workers, is the re-education and social reintegration of
these children. Many of them now attend normal classes with children from
nei ghbouring villages. The intention is to return these children to their
respective famlies on conpletion of the re-education process. However, the
Governnment and ot her non-governnental organizations involved in aid to child
victinms of the genocide lack the resources to carry out all their projects.
The sane is true for the Twas.
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(c) The Twas

38. As stated in the preceding report (E/ CN. 4/1996/68), the Twas were not
spared by the nmassacres. They were targeted by the RPA the fornmer FAR and
the mlitias.

39. Their present situation shows little inprovement. A vul nerable group
wi th innunmerabl e needs, the Twas have thus far not benefited from any specia
assi stance programme. They are confronted with political and adm nistrative
obstacles in their attenpts to benefit from “positive discrimnation”
measures. Despite these obstacles, they have organi zed thenselves into the
Comunity of Indi genous Peoples of Rwanda (CAURWA). From 13 Apri

to 10 May 1996, this association, with the assistance of the Human Ri ghts
Field Operation in Rwmanda, carried out an in-depth survey of the genera
situation of the Twas after the genocide and nassacres of 1994. 1In its
report, CAURWA drew the foll ow ng concl usions:

“As a result of the recent bl oodshed, Batwa have been massacred, have
di sappeared and have taken refuge in neighbouring countries. Sonme of
the survivors have been arbitrarily arrested and inprisoned, so that
only the elderly and children renain active ... The discrimnation
practised against themfromtinme i menorial has not yet been totally
elimnated.”

40. The report recommends that the Rwandan Government, inter alia, “should
carefully and inpartially study the cases of Batwa detai nees” being prosecuted
for participating in the genocide

B. Proceedi ngs agai nst persons suspected of genocide

41. The backlog in the courts with jurisdiction to institute proceedi ngs
agai nst persons suspected of genocide and other crines against humanity is

i ncreasi ng everyday, and this is a matter of concern to the internationa
comunity in general and to the victins in particular. However, it nust be
recogni zed that sone significant progress was was nade during the period
covered by this report. The International Tribunal has only just started to
operate and the national courts have been maki ng sonme efforts.

1. The first steps of the International Tribuna

42. Since the International Tribunal for Rwanda began to operate and adopted
its rules of evidence and procedure, it has held several sessions, whose

pur pose has been twofold: to adopt additional rules and procedures and to
begin trials.

(a) The adoption of additional rules and procedures

43. During the past year, the International Tribunal spent two of its
sessions conpleting its regulations relating to evidence and procedures.
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44, At its first session, held in January 1996, as indicated in the fifth
report (E/CN. 4/1996/68), it adopted directives on the exercise of the rights
of the defence and | egal assistance, as well as the rules on the detention of
persons arrested.

45, At its third plenary session held at The Hague on 5 July 1996, the
Tribunal conpleted its rules of procedure and evi dence and adopted the
directive on the assignnent of defence counsel and the rules governing the
detention of persons awaiting trial or appeal before the Tribunal or detained
on its orders.

(b) The beginning of the trials

46. The International Tribunal began its first trials, the investigation
phase of which takes place in several stages and involves a number of
obst acl es.

47. The procedural phases of the investigation of the records of the persons
suspected of genocide and other crines against humanity are relatively

| engthy. According to the statements nmade by the Prosecutor, there are
schematically nine stages: preparation of indictnents by the Prosecutor
confirmation of indictnents by the judges; issuing of arrest warrants; arrest
and transfer to the Arusha prison; initial appearance; exchange of evidence;
proceedings relating to prelimnary issues and wi tness protection measures;
proceedi ngs on the nerits; and separate hearing for sentencing if the accused
is found guilty.

48. On 1 Decenber 1996, the Tribunal had issued 14 indictnents

agai nst 21 persons suspected of genocide; had issued 21 international arrest
warrants; had had 13 accused arrested; and had obtained the transfer of 6 of
them who are now detained in Arusha, while the 7 others who have not yet been
transferred are inprisoned in Canmeroon (4), Cbte d'Ivoire (1), the

United States (1) and Switzerland (1), which is about to extradite the person
arrested and detained there. The trials, which were set for the first quarter
of 1996, finally began on 26 Septenmber 1996. As the accused persons' counsels
obt ai ned postponenents, the cases will be heard only in the first quarter

of 1997, on the follow ng dates: 9 January (ICTR-96-4-1, J.-P. Akayezu

former burgomaster of G taramm); 20 February (ICTR-95-1-1, d . Kayishens,
former prefect of Kibuye; and O__Ruzi ndana, shopkeeper in Kibuye); 6 Mrch
(ICTR-96-3-1, G A.N. Rutaganda, second vice-president of the Interahamwe);

8 April (I1CTR-96-15-1, J. Kanyabashi, forner burgomaster of Butare); 8 My
(ICTR-96-10-1, G _Ntakirutimna, Kibuye village doctor; and O.__Ruzi ndana);

20 May (I CTR-96-8-1, E. Ndaj anbaje, former burgomaster of Butare); and

12 August (ICTR-96-17-1, G _Ntakirutinmna).

49. As may be seen, the Tribunal is not only at the beginning of the
proceedi ngs agai nst the persons suspected of the massacres and other acts that
constitute serious and | arge-scale human rights violations, but it is far
bel ow the figure of 400 suspects mentioned in the report by the
Secretary-Ceneral of the United Nations to the Security Council, dated

4 June 1995 (S/1995/457), and in the Special Rapporteur's preceding report
(E/CN. 4/ 1996/ 68, para. 55). Only seven, or about 1/60 of the total nunber,
are at its disposal at present. O the seven persons who have already
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appeared, the trials of only three have begun. The npbst inmportant of the
three accused is M. C énment Kayhi shema, the former prefect of Kibuye.
Twenty-five charges have been brought against him including that of having
ordered and organi zed:

“1. The massacres conmitted in the Catholic Church and in Saint Jean
home in the town of Kibuye, where thousands of nmen, wonmen and chil dren
were killed and many other people were injured, on 17 April 1994,

2. The massacres conmitted at the sports ground in Kibuye, where
t housands of nen, wonmen and children were killed and many others were
injured, on 18 and 19 April 1994;

3. The massacres conmitted in the church in Mibuga, where thousands
of men, wonen and children were killed and many ot her persons were
beaten up, between 14 and 17 April 1994,

4, The massacres conmitted in the Bisesero region, in which thousands
of men, wonen and children were killed and many ot her persons were
injured, on 18 and 30 June 1994 ...” (Case No. ICTR-95-11: The

Prosecutor of the Tribunal v. d énent Kayhi shema).”

50. The obstacles that the International Tribunal has encountered are
essentially of three different types: the |lack of resources, cautious
cooperation by States and the fact that the Tribunal is conposed of so few
menbers.

51. Despite the progress nade, the International Tribunal still |acks basic
resources, in particular human and material resources. This was enphasized by
its President in his first report to the Ceneral Assenmbly and the

Security Council on 24 Septenber 1996. The Tribunal's |eading officia
describes the situation in the follow ng terns:

“Al t hough the Tribunal has made great progress during its first year of
exi stence, it still faces many challenges. The Ofice of the Prosecutor
needs greater human and material resources if it is to continue and
speed up its work. Between now and the beginning of the first trials,
schedul ed for the autunm, a great deal of material and | egal preparatory
work remains to be done: for exanple, the construction work rnust be
finished, transport organi zed and arrangenments made for the
accommodation of victinms and witnesses. |If the Tribunal is to cope with
such problenms, it nust be given sufficient neans and receive the support
of the international conmunity”. (A/51/399-S/1996/778, para. 77.)

52. Secondly, there is still a lack of cooperation, which is none the |ess
essential, between the International Tribunal and States, particularly those
whose territory provides shelter for persons who are suspected of crines and
who are wanted by the Tribunal. Non-cooperation seens to be the rule and
cooperation the exception in this regard. Cooperation is forthcom ng froma
few States which have instituted proceedi ngs against the alleged crimnals.

It nust, however, be recognized that the circle of such States is w dening, as
shown by the nmeasures they have taken to amend their legislation to assune
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jurisdiction over cases and, if appropriate, excercise universal jurisdiction
and/ or cooperate with the International Tribunal. There is, however, still a
great deal to be done.

53. A third type of difficulty which is of a procedural nature, has arisen
as a result of the increase in the nunber of cases. Under rule 15 (c) of the
rul es of procedure and evidence of the International Tribunal, the judges, who
have confirmed the indictnents, may serve in the same cases only when such
cases conme before the Trial Chanbers. As this inconpatibility may affect
several judges, particularly in conbined cases, it is inpossible to provide
the Chamber in charge of the prosecution with the conposition required by the
Statute and the rules of procedure, i.e. three judges. The situation should
be renedi ed by anmending the rules of procedure in accordance with article 14
of the Tribunal's Statute.

Il. Efforts by national courts

54. Signi ficant progress has been made at the national level. In order to
appreciate it, it is essential to distinguish between proceedings instituted
in foreign courts and in Rwandan courts.

(a) Foreign courts

55. In his preceding report (E/ CN 4/1996/68), the Special Rapporteur
referred to the judicial proceedings instituted in some countries against the
persons suspected of genocide. Reference will be nmade mainly to Bel gi um
Canada and Switzerland, not to nention the arrests made in Kenya, Cbdte

d lvoire, the United States of Anmerica and, above all, Zanbia. For exanple,
the investigation proceedi ngs agai nst the four persons arrested and det ai ned
i n Bel gi um have al ready been conpleted and the judicial authorities have

al ready transferred two of the persons being prosecuted to the Internationa
Tri bunal , which has, noreover, requested the extradition of the person
arrested and detained in Switzerland.

56. Attention is drawn to two new devel opnents, which are not equally
significant and relate to national proceedings.

57. The first is the arrest, in Caneroon in March 1996, of 12 nenbers of the
former Rwandan regi ne who are accused of having instigated the genocide. They
i ncl ude Col onel Théoneste Bagosora, a fornmer high-ranking FAR officer, and
Fer di nand Nahi mana, reputedly one of the “ideol ogists” of the genocide.

Bel gi um had requested the extradition of the fornmer in connection with the
investigation into the nurder of 10 Bel gi an Bl ue Hel nets, but abandoned the
proceedi ngs follow ng a decision by the Bel gian Suprenme Court. Rwanda al so
appl i ed unsuccessfully to the Caneroonian authorities for the extradition of
the persons arrested. In June 1996, the International Tribunal itself
officially requested Cameroon to authorize the transfer of four persons
arrested and detained in Yaoundé Central Prison: Théoneste Bagosora,
Fer di nand Nahi mana, Anatol e Nsengi yunmva and André Tagerura. The Governnent of
Cameroon agreed to the request. However, the decision to transfer themtook
sonme time and was inplenented only in January 1996.
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58. The second devel opnent is, as has already been nentioned, the decision
of a nunber of States to anmend their legislation in order to cooperate with
the International Tribunal and, as appropriate, assume jurisdiction over

cases, thereby exercising universal jurisdiction. This is the case of
Australia, Denmark, New Zeal and and Switzerland, which have adopted

| egislation relating to cooperation with the International Tribunal. It is

al so the case of Bel gium whose Parlianment adopted an act on 22 March 1996 on
recognition of the International Crimnal Tribunal for the Former Yugosl avia
and the International Crimnal Tribunal for Rwanda and on cooperation with
those tribunals (Dam en Vanderneersch, “La loi du 22 mars 1996 relative a la
reconnai ssance du Tribunal international pour |'ex-Yougoslavie et du Tribuna
international pour le Rnmanda et a |la coopération avec ces tribunaux”, Revue de
droit pénal et de crimnologie, No. 7-8, 1996, pp. 855-888). The sane is true
of France, which adopted Act No. 96-432 on 22 May 1996; it brings French
legislation into line with the provisions of Security Council resolution 955,
whi ch established the International Tribunal for Rwanda, and it was

suppl enented by a circular of 22 July 1996. Rwanda has taken steps along the
same |ines.

(b) The Rwandan courts

59. Unli ke the International Tribunal, the Rwandan courts have barely begun
trials of the persons suspected of genocide. They are still at the
preparatory stage, which has undergone significant changes as a result of

two maj or devel opnents: the reconstitution of the judicial system and the
adoption of special legislation relating to proceedi ngs:

(i) The reconstitution of the judicial system

60. The reconstitution of the judicial system has conpelled the Rwandan
authorities to deal with those obstacles which, as already nentioned, prevent
or delay the rehabilitation of the Rwandan judicial system The progress made
has led to the gradual renpval of these three-fold obstacles: institutional
human and materi al

(a) At the institutional |evel

61. The bodies that are essential for the organization and operation of the
judicial system have been reconstituted.

62. The hi gher courts have not only been established, but have begun
functioning. The Suprene Council of the Judiciary (CSM, in particular, began
functioning on 15 April 1996. It gradually appointed judges and assigned them
to the various courts, fromthe Suprene Court of Justice down to the district
courts. At its May 1996 session, for exanple, the Council appointed

89 judges; at its session held from 14 to 16 Septenber, it appointed

283 judges, 2 of whom were assigned to the Court of Appeal in Kigali and 1 to
the Court of Appeal in Nyabinsindu; 116 judges were assigned to the various
courts of first instance and 177 to the district courts.

63. The courts were functioning as follows at the end of Septenber 1996:
(a) of 147 district courts, only 20 or so were not functioning, as opposed
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to 100 in January 1996; (b) of 12 courts of first instance, 11 were
operational, or 5 nore than in January 1996; and (c) of the 4 courts of
appeal, 3 were functioning, or 3 nore than in January 1996.

(b) Human resources

64. Consi derabl e progress has al so been achieved with regard to judicial
personnel, thanks to the continual training provided. The Mnistry of Justice
has continued to provide accelerated training for the staff of the Public
Prosecutor's O fice, courts and registrar's offices.

65. Since this training began, 310 |lay nmagi strates have been trained, 6 of
whom are mlitary personnel now assigned to the mlitary courts. These judges
were trained by the Canadi an Vol untary Service Overseas (110), the Bel gian

Vol untary Service Overseas (110) and the “Reseau des Citoyens” (100).

66. Concerning the representatives of the |law, 218 judicial police

i nspectors were trained in md-March 1996 and 76 of them were selected to
follow a training progranme for prosecutors, while others are continuing their
| egal studies at the University of Butare. The Canadi an Vol untary Service
Overseas is training 150 nore judicial police inspectors, with assistance from
UNICEF. In addition, 900 gendarmes have followed a four-nmonth training
programme at the National Gendarnerie School at Ruhengeri and, in

m d- March 1996, 750 comunal police officers conpleted a four-nonth
proficiency course at the G shari Comrunal Police training centre. The
followi ng played a role in carrying out all these training progranmres:

several United Nations agencies (UNDP, Human Rights Field Operation in Rwanda,
UNHCR and UNI CEF), the European Union, several countries (Germany, Bel gi um
Canada, United States of Anerica, Netherlands, Uganda, Sweden and Switzerl and
and sonme non-governnental organizations (Réseau des Citoyens and Jurists

wi t hout Borders).

67. The progress achieved takes the formof an increase in personnel. From
Decenber 1995 to Decenber 1996: (a) the nunmber of judges rose from 387 to
448, or 61 nore; (b) the nunber of prosecutors rose from20 to 120, or

100 nmore; and (c) The nunber of registrars rose from 110 to 288, or 188 nore.

68. There has, however, been a considerable drop in the nunber of judicia
police inspectors, from 312 to 223. The reason for this 89-person decrease is
that some judicial police inspectors have been assigned as officials of the
Public Prosecutor's O fice and others have been sent for training at the

Uni versity of Butare Law Faculty.

69. The inprovenent in human resources nust, however, be put into
perspective and considered carefully, for two very sinple reasons:

(a) quantitatively, these figures are far short of needs, which are estimted,
according to the revised plan of the Mnistry of Justice, at 694 judges for
“start-up” purposes alone, i.e. 151 too few, to have a general idea, one need
only conpare this figure with that of the 800 judges practising before the
events of April 1994; and it must especially be borne in mnd that these
judges are being called on to try an astonishing nunber of prisoners (there
were over 90,000 persons in the detention centres at 31 Decenber 1996);

(b) qualitatively, it is unfortunate that practically none of these judges are
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jurists; of the 89 judges appointed in May 1996, only 20 or so, or |less than
one fourth, had received adequate | egal training;, over 75 per cent of the
judges were trained on the job and, what is nore, to hear cases of genocide,
which is a serious and conplex offence that carries the death penalty. This
is illustrated by the first judgenments handed down, especially by the court in
Ki bungo, whi ch has al ready handed down two death sentences in proceedi ngs that
violated international standards by depriving the defendants of their right to
be assisted by counsel

70. As indicated in the preceding report (E/CN.4/1996/68, para. 51), the
foreign judicial personnel aid project was not accepted by the CGovernnent of
Rwanda for reasons relating to national sovereignty. The funds made avail abl e
to UNDP under the assistance project for the rehabilitation of the |ega
system were thus used to pay bonuses ranging from$58 to $211 to 1,100 nenbers
of the Rwandan judiciary. Only six foreign jurists are currently working in
the Mnistry of Justice foreign personnel assistance progranme. They were
assigned to the courts of first instance in Butare, Cyangugu, G kongoro,

G taranma, Kibungo and Kibuye, with the task of advising the presidents of the
respective courts, the nenbers of their prosecution departnments and the
judicial police inspectors assigned to them It is now thought that their
nunber should be increased to 10, rather than 50 as originally planned. The
central administration of the Mnistry of Justice, for its part, receives
techni cal assistance fromforeign consultants in the preparation

i npl enentation and foll owup of projects, the coordination of internationa
assi stance and the translation of |egislative texts. Anong the countries
represented are CGernany, Bel gium Canada and the Netherlands and the donor
agenci es include UNDP, the European Union and the United Nations Centre for
Human Ri ghts.

(c) Mat eri al aspects

71. Wth assistance fromthe international community, the Governnent of
Rwanda has proceeded to reconstruct buildi ngs housing various courts and
tribunals, provide the staff with nmeans of transport (vehicles, mni-vans and
nmot or cycl es), purchase basic supplies (typewiters, photocopy machi nes,
printers, office furniture, |oose-leaf files, folders, canmeras, etc.), publish
copi es of Rwandan codes and | aws and set up judicial archives. |In addition to
efforts to rehabilitate the judicial system Rwanda has enacted a special |aw
relating to proceedi ngs.

(ii) Act organizing proceedings against persons suspected of genocide

72. In his preceding report (E/ CN. 4/1996/68), the Special Rapporteur

di scussed two conpeting proposals nade by the participants in the Conference
on Genocide and Inpunity, held at Kigali from1l to 5 Novenber 1995. The first
proposal concerned the establishment of a special court, independent of the
existing judicial system to try the persons suspected of genocide, and the
second the introduction within the existing courts of specialized chambers to
try such cases. The second fornula was the one retained by Act No. 8/96,
adopted on 30 August 1996 by the Rwandan Parlianment and decl ared
constitutional by the Constitutional Court. Article 1 of the new Act
stipulates, “there shall be established, within the courts of first instance
and mlitary courts, specialized chanbers with exclusive conpetence to try the
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of fences referred to in article 1. This provision establishes the Rwandan
courts' three areas of conmpetence: Conpetence ratione nmateriae, ratione
tenporis and ratione personae.

(a) Conpet ence rati one materiae

73. Rati one materiae, the specialized chanbers are conpetent to try:

(a) crines of genocide or crimes against humanity as defined in the 1948
Convention on the Prevention and Punishnment of the Crime of CGenocide, the
CGeneva Convention relative to the Protection of Civilian Persons in Tinme of
War, of 12 August 1949, and its Additional Protocols, and the Convention on
the Non-applicability of Statutory Limtations to War Crinmes and Crines
agai nst Hurmanity of 26 Novenber 1968, all three of which have been ratified by
Rwanda; and (b) offences covered in the Penal Code, which the Public
Prosecutor's O fice alleges, or the defendant adnmits, were comritted in
connection with the events surroundi ng the genoci de and crines agai nst
humani ty.

(b) Conpet ence ratione tenporis

74. Rati one tenporis, the Rwandan courts are conpetent to try puni shable
acts which, pursuant to Act No. 8/96, were comritted between 1 Cctober 1990
and 31 Decenber 1994. Whiile nmaintaining the sane dies ad quem as the one
established in article 1 of Security Council resolution 955 (1994) of

8 Novenber 1994, adopting the Statute of the International Crimnal Tribuna
for Rwanda, nanely, the end of Decenber 1994, this Act differs as to its dies
a _quo, the day fromwhich the reprehensible acts fall within its scope. The
dies a quo is set, not on 1 January 1994, but on 1 Cctober 1990, the date of
the outbreak of civil war in Rwanda. It should be noted that the CGovernnent
of Rwanda had unsuccessfully attenpted to persuade the Security Council to
adopt that solution. The choice of the 1 October date, although preferred by
the authorities because of its connection with the |aunching of the civil war
by the RPF, has the advantage of better delinmiting the acts in preparation of
t he genoci de and ot her crinmes against humanity conmtted in Ravanda from

April 1994 onwards.

(c) Conpet ence rati one personae

75. Rati one personae, the law covers, in principle, all alleged perpetrators
of serious violations of human rights and international humanitarian | aw.
Article 2 of the Act adapts this general principle to the punishment system by
di stinguishing four categories of perpetrators of reprehensible acts. In
descendi ng order, the first includes (but does not define): (a) the planners,
organi zers, instigators, supervisors and ringleaders of the crine of genocide
and crines against humanity; (b) persons who have committed, or encouraged
others to conmt, the above-nentioned crines, in their capacity as national
prefectoral, conmmunal, penitentiary, mlitary, paramlitary (mlitia) or
religious authorities; (c) persons who have systematically comrtted hei nous
acts of homicide; and (d) persons responsible for sexual abuse. The second
category includes persons who have perpetrated or been acconplices to

i ntentional hom cides or serious assaults having caused the death of their
victinms. The third category includes persons who have committed crimnal acts




E/ CN. 4/ 1997/ 61
page 19

or acts of crimnal participation as part of other serious attacks agai nst
human bei ngs. Lastly, the fourth category includes persons who have commtted
of f ences agai nst property.

76. This classification has been used to establish a graduated scal e of
penal ti es, both principal penalties and accessory penalties. Persons in the
first category are liable to the death penalty (art. 14). They cannot be
granted the reduced penalties provided for under article 6, in the event of
convi cti ons handed down on the basis of a confession and guilty plea nade
before (art. 15) or after (art. 16) the proceedings. Under articles 6 and 14
toget her, persons in the second category are liable to life inprisonnent,
those in the third, to the prison terns established by the Penal Code and
those in the fourth have only to pay civil danages in an out-of-court
settlenent or following civil or crimnal judicial proceedings. However,
persons in the second category, if they have confessed and pl eaded guilty
before the trial, are liable to 7 to 11 years' inprisonment and those in the
third category, to a third of the sentence that would have normally been
handed down by the court and, if they have confessed and pl eaded guilty before
the trial, to prison terms of 12 to 15 years and half of the penalty which the
court should normally order, respectively. Were accessory penalties are
concerned, persons in the first category are liable to perpetual and tota
civic dishonour, (obviously in cases where the death penalty is comuted to
anot her penalty) and those in the second category to perpetual civic

di shonour, as provided for in article 66, paragraphs 2, 3 and 5, of the
Rwandan Penal Code, which stipulates, “Civic dishonour consists of the
following: [...] 2. Renmpval of the right to vote, be elected or run for
office, all civic and political rights in general, and the right to wear
decorations; 3. Inability to testify as an expert witness or to testify in a
court of law other than for the purpose of providing basic information; [...]
5. Renmoval of the right to bear firearnms, the right to serve in the arned
forces, to be a nenber of the police, to run a school, teach or be enployed in
any educational establishnent as a teacher, instructor or supervisor”.

77. Wth regard to conpensation for damages, the Act provides that “The
crimnal responsibility of persons in category 1 as defined in article 2
entails joint and nutual civil responsibility for all damages caused in the
country as a result of their acts of crimnal participation, whatever the

pl ace where the offences were committed. Persons in categories 2, 3 and 4 are
civilly liable for the crimnal acts they have conmtted” (art. 30). Lastly,
it should be nentioned that article 32 establishes a Conpensation Fund for the
genoci de victinms who have not yet been identified.

78. Begi nning in Cctober 1996, the Act has been the subject of an energetic
expl anat ory and awar eness-rai sing canpaign directed at all sectors of the
Rwandan popul ation: the adnmnistration and the public, urban and rura
sectors, judicial and prison personnel and detainees. It had even been

pl anned to conduct the canpaign in the refugee canps. On 25 Novenber 1996,
the Attorney-General of the Republic issued a provisional list of

1,946 persons suspected of genocide, all in the first category. The specia
courts, such as the one in Kibungo, have begun operating, |ike the ordinary
courts, which had al ready been functioning for several nmonths and trying
ordinary civil and crimnal cases, including current violations of human
rights.
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I1. CURRENT VI OLATI ONS OF HUMAN RI GATS

79. Bet ween the publication of the |ast report (E/ CN. 4/1996/68) and the
fifty-second session of the Conm ssion on Human Rights in March-April 1996,
there was a slight inprovenent in the human rights situation, which was
unfortunately offset by a fresh outbreak of violations in June, July and
August, owing to the prevailing insecurity in the country during that period.
The situation varies, however, according to whether the right to own property,
the right to personal security, the right to freedom of expression, the right
to physical integrity or the right to life is involved.

A. Violations of property rights

80. Vi ol ati ons of property rights, which are likely to worsen, have led the
authorities to take a nunber of neasures.

1. Risk that the situation will worsen

81. As indicated in the preceding reports, violations of property rights
take the formof illegal occupation of property and lead to arbitrary arrests
and detentions as a result of nalicious accusations and to |and disputes
endi ng in nurder.

82. It is true that there was a lull in such violations during the period
covered by this report. Rwandan authorities currently estimte that

10 per cent of vacant property is the subject of disputes between old and new
returnees. This downward trend was confirned by the human rights observers,
based on the | ow nunber of cases submitted to themor brought to their
attention.

83. The problem m ght well worsen, however, and becone conplicated with the
| arge-scale return of refugees. There is a severe |ack of housing and arable
land in the country and of the financial nmeans to neet these needs. This
situation is obviously due to the destruction caused by the hostilities of
1994, or even 1990, and consequently does not require any particular conments.
Suffice it to say, by way of exanple, that two types of regions may have to
bear a di sproportionate burden of the | arge-scale return of refugees.

84. The first type consists of regions already having problens with | and

di sputes. These are the mmjor urban centres, such as Kigali, G senyi and
Butare, but also a few rural areas, particularly Kibungo prefecture.
According to the statistical data for housing reconstruction established by
UNHCR in April 1996, there were 32,958 occupied houses in this prefecture and
45,872 hectares of occupied fields.

85. The second type of situation concerns regions which are not now affected
by the problem of the illegal occupation of property, for lack of housing but
are being called on to build or restore dwellings. |In this case the problem
is not solved, but sinply displaced. A typical illustration is Byunba
prefecture, where the houses were destroyed at the beginning of the
hostilities in 1990. The commune of Cyunba al one, which already had 11,913

i nhabitants for a surface area of nearly 73 knf, received an influx of nearly
20,000 returnees in Novenber-Decenber 1996. The resulting overcrowdi ng
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contains the seeds of |and disputes. It is easy to see why the authorities
are anxious to take i medi ate neasures to deal with the nost urgent matters.

2. Measures by the governnent authorities

86. The neasures taken or planned by the governnent authorities to put an
end to the illegal occupation of property come down mainly to evicting illega
occupants and buil ding dwel lings for old refugees.

(a) Evicting the illegal occupants of property

87. To combat the illegal occupation of property nore effectively, the
Government has decided to entrust the nmanagenent of vacant property to the
burgomasters, who can rent it to the old returnees. Wen the latter occupy
property, they are placed under an obligation to |leave within 15 days fromthe
date of the owners' return. But this is not an absolute rule. The parties
concerned may derogate fromit, either by reaching agreenment on a |onger tine
period or by drawing up a | ease. Experience has shown that am cable solutions
between parties are nore effective than coercion by the authorities. Coercion
woul d have only entail ed drawbacks, of which we will nention only two:

(a) The first is the ineffectiveness of the use of force against
“recalcitrants” who were either APR officials or supported by them as the
failure of the land dispute commttee anply attests; (b) the second drawback
is that evicting the occupants, on the assunption that this will break down
their resistance, does not solve the problem but nmerely displaces it. The
State itself is under the obligation to provide housing to the people evicted,
whom it cannot |eave honeless in the street. It is for this reason that the
authorities give priority to construction of dwellings.

(b) Construction of dwellings for old casel oad returnees

88. The action undertaken by the Rwandan authorities is in fact quite
conplex. It ainms not only at housing all returnees w thout exception, but
also at providing themwi th arable land. It covers both the old and the new
refugees, those of the diaspora fromthe 1994 genocide. It involves the
restorati on of danaged houses and property, the construction of dwellings and
even maki ng construction sites available. Al State and |ocal authorities are
i nvol ved. In sone cases, they act alone. 1In others, they are assisted by

i nternational governnmental or non-governmental organizations. The Specia
Rapporteur visited two pilot projects, one in an urban area in Kicukiro
(Kigali City) and another in a rural area, in Kibungo prefecture.

(1) Experience in the urban commune of kicukiro

89. The popul ation of this conmune was estinmated at 85,000 inhabitants
before the Novenber 1996 repatriations. It has since increased to 90, 000.
This population lives in a territory of 34 k% for a density of 3,000

i nhabi tants per square kilonmetre. The burgomaster of Kicukiro reports that

the problem of the illegal occupation of property has beconme a serious one in
certain urbani zed sectors of the commune, such as G kondo and Ki cukiro. The
situation is different in outlying sectors such as Kagarama. It is true that

African solidarity, strengthened by the awareness-raising canpaign, initially
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sol ved the problem of accommopdati on for many returnees. But this is only a
tenporary solution for many of them who are waiting to recover what is
rightfully theirs. Thus, the authorities in Kicukiro are planning to build
3,000 houses for the old refugees, provided that they nove out of the
dwel | i ngs they are now occupying. Oher dwellings are also being planned for
vul nerabl e people and for genocide victinms. Six thousand dwellings are
needed, which will require the purchase of nearly 300,000 sheets of corrugated
iron, which is far beyond the capacity of the local, and even central
authorities. Despite the difficulties, the central authorities have already
opened a site at Kaciru, where the construction of 2,500 dwellings is planned.
The M nistry of Public Works is providing the returnees with building plots,
whil e the commune is hel ping to produce the bricks which the beneficiaries are
responsi bl e for maki ng.

(ii) Experience in Kibungo prefecture

90. Ki bungo prefecture is nore severely affected by the illegal occupation
of property, with 27,000 cases. Land and real estate disputes are rare as yet
because there was a very small nunber of refugees (4,000) until m d-Decemnber.
Conflicts are likely to break out and to increase with the expected

| arge-scale return of refugees fromthe United Republic of Tanzania. For this
reason, efforts are focusing on the construction of new dwellings. Thirty-six
sites have been chosen for this purpose. They have been attributed to

non- gover nnent al organi zati ons whi ch have been put in charge of building
“villages” with assistance fromthe Ofice of the United Nations High

Commi ssioner for Refugees (UNHCR). The Lutheran World Federation has been
assigned the task of resettling the returnees in certain conmunes in Ki bungo
and G tarama prefectures.

91. The Federation's building programme began on 16 Septenber 1996; its
strategy consists of training groups of 20 people at the rate of one
representative per famly. These people will be divided into sub-groups of
five and put in charge of building six houses, five for thenselves and one for
a vul nerabl e person designated by them Each person receives a 600 nt pl ot
and, not far fromhis “village”, 2 hectares for crop-raising. Thus, 500
houses are expected to be built on the Bukara ranch under this progranme, at a
rate of 125 per sector. The 410 people building the houses are not paid, but
they receive food fromthe Lutheran Wrld Federation and the Wrld Food
Programme. UNHCR is financing the project and supplying material such as

l unmber and corrugated iron and is neeting the costs of the carpenters and

ot her technicians, as well as those of the other infrastructures (schools,

mar ket s, di spensaries, etc.). These dwellings are intended solely for the old
refugees, to encourage themto | eave the “new’ refugees' hones which they are
occupying. This solution is no doubt a useful one for settling the problem of
illegal occupation of property, but it does involve the risk of establishing
“Tutsilands” inside the areas in question

B. Violations of freedom of expression

92. Vi ol ati ons of freedom of expression take the form of censure,
intimdation and even violations of physical integrity (beatings with clubs,
aggravated assault, etc.), kidnappings and murders of individuals who bel ong
to professional categories with the common feature of being able to express
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their opinions orally or in witing and who take the risk of practising their
prof ession with conplete i ndependence. These violations are ainmed in
particular at journalists, the religious comunity, judges and human rights
wor kers.

1. Journalists

93. Because they express thenselves freely and provide objective information
that departs fromthe Governnment's guidelines, several journalists have been
call ed enem es of the people and subjected to intimdation and threats. Sone
have been arrested, others, fearing for their lives, have gone into exile and
still others have been abducted or reported di sappeared. The Specia
Rapporteur’'s | ast report (E/CN. 4/1996/68) nentioned the attack on journali st
Edouard Mutsinzi and the di sappearance of M. Manasse Miugabe of UNAMR radio

94. Ref erence shoul d al so be nade to the arrest on 29 March 1996 of

M. Joseph Ruyenzi of Radio Rwanda and the ill-treatnment to which he was
subjected. He was arrested on charges of raping and nmutilating a wonan
Consistent and reliable testinony gathered by the observers indicates that the
charges were merely a pretext for the arrest. The journalist, who had been
wor ki ng for the national radio station for one and a half years, was known for
providing information on violations of human rights in Rwanda.

2. Judges

95. The freedom of expression of sone judges has been violated and such
violations particularly inpede their ability to performtheir functions
i ndependent|y.

96. Some judges and prosecutors have been suspended, apparently for failing
to obey orders by the authorities or for taking decisions that were not to the
authorities' liking. One such case was the suspension by the Council of

M ni sters, on 27 February 1996, of the President of the Court of First
Instance in Kigali, M. Jean-C audien Gatera. M. Gatera was denoted to

ordi nary judge by the Supreme Council of the Judiciary on 28 May. A simlar
case was the suspension of M. Fidele Makonbe, the Kibuye prosecutor. The
measure was taken as a result of a disagreement between M. Makonbe and the
civil and mlitary authorities of the prefecture about the distribution of
their respective areas of conpetence. The fact that Radi o France
International interviewed M. Mkonbe and then covered the event was probably
an aggravating circunstance.

97. O her judges have been arrested on charges that they participated in
genoci de, whereas they had obviously not done anything of the kind and the
real grievance against themwas their decision to rel ease detai nees. An
exanple is the arrest on 2 May 1995 of the Butare prosecutor

M. Célestin Kayi banda.

98. Still other judges have been nmurdered. The npst recent case is that of
t he assistant prosecutor in Rushashi, who was killed on 7 July together with
t he burgomaster of the conmune of Rushashi, the director of a primary schoo
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and several other persons, including wonen and children. The authorities
bl amed the events on infiltrators, but testinmony gathered by human rights
observers tends to attribute responsibility to APR nenbers.

3. The religious comunity

99. As indicated earlier (E/ CN. 4/1996/68), relations between the new Rwandan
authorities and certain religious denom nations are not |ooking rosy. This is
particularly true of the Catholic Church, in view of the privileged rel ations

of sone nenbers of its hierarchy with dignitaries of the former CGovernnent.

100. The current clash between State and Church relates to the fact that
several buil dings where massacres occurred are being turned into genocide
menori al nmuseuns. Fifty churches have thus been chosen by the State to be
comenorative nmonunents and regul ar services have been prohibited. Such a
decision is obviously contrary to the religious aspect of freedom of
expression, i.e. freedom of worship.

101. This conflict appears to have been settled successfully, thanks to
efforts by the Joint Catholic Church-State Comm ssion, whose nmenbers were able
to reach an agreenent. Under the agreenment, the churches schedul ed to becone
conmenor ati ve monunments in the first category “will keep their cultura
function for the congregation's sake and in order to teach our Christians the
val ue of menory” (letter fromthe Episcopal Conference of Rwanda to the
Rwandan Gover nment).

4. Human rights workers

102. Human rights activists continue to be harassed by certain authorities,
the official nmedia and APR soldiers. They are accused of being in | eague with
the mlitia nenbers, just as the former Covernnent accused them of being

i nside acconmplices of the RPF. Referring to them one journalist did not
hesitate to say: “Those who were not in favour of the Governnment's action
were enem es of the nation”.

103. Some human rights activists belonging to the Collective of Human Ri ghts
Leagues and Associ ations (CLADHO have been threatened, mainly by tel ephone,
in connection with their activities for the pronotion and protection of human
rights. Ohers have been arrested for no reason, as was the case of

M . Jean-Baptiste Baranbirwa, Present of CLADHO. M. Baranbirwa was arrested
i n Decenber 1995, after declaring the closure of “Justice week in Rwanda” at
the Hotel Diplomate in Kigali. More recently, it was the turn of

M. Jean-Pi erre Bi chanunpaka, treasurer of the independent newspaper

Ki nyamat eka, edited by a human rights activist, to be arrested on

16 July 1996. He was first taken to the gendarnerie in Kacyiru and then noved
to Remera police headquarters, where he is allegedly still being held. He is
charged with participating in the massacres of the Bagogwe in 1992. But there
is every indication that he is being harassed because of his work for this
newspaper, which is known for its efforts on behalf of the protection of human
rights.
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C. Violations of the right to personal security

104. Despite a period of relative calm violations of the right to persona
security continue to be disturbing, given the Governnment's determ nation to
enact energency neasures at all costs. After the failure of the attenpt to
suspend the right to personal security through the Act of 9 June 1995,

whi ch was censured by the Constitutional Council on 26 July 1995, on

8 Septenber 1996 the Rwandan Parlianment adopted Act No. 9/96, containing
provi si onal anendnents to the Code of Crimnal Procedure. The Act suspends
the fundamental guarantees granted to convicted prisoners, thereby confirmng
the practice of arbitrary arrests and detentions.

1. Suspension of fundanental guarantees through
Act No. 9/96 of 8 Septenber 1996

105. Act No. 9/96 of 8 Septenmber 1996, which was decl ared constitutional by
the Constitutional Court, contains emergency neasures that are not consistent
with international standards.

(a) Enmer gency measures

106. The emergency neasures enacted consist of the retroactive application of
the Iaw, through the extension of detention periods and, in some cases, the
elimnation of the right of appeal

(1) Retroactivity of the Act

107. The Act's exploratory statenent in fine reads as foll ows:

“Pursuant to these principles, the Act establishes the
i ndi spensabl e provi sional neasures to be taken with regard to arrest,
pre-trial detention and mai ntenance of pre-trial detention. These
nmeasures shall enter into force on 6 April 1994.~

108. This provision derogates fromthe principle of the non-retroactivity of

the law in that it nakes the new Act effective as of 6 April 1994, i.e. the
begi nning of the nassacres. It thus tends to legalize the practice of
arbitrary arrests and detentions. |In the operative part of the Act,

retroactivity applies to detention periods.

(ii) Extension of detention periods and absence of the right of appea

109. The Code of Criminal Procedure in application before the amendments cane
into force provided that a report was to be issued whenever a person was
arrested. The report was valid for 48 hours (art. 4). Under articles 37

and 38, it was for the official of the Public Prosecutor's Ofice to issue an
arrest warrant on arrest or on transfer of the file by the judicial police

i nspector. Wthin five days after the Public Prosecutor's O fice had drawn up
and issued the arrest warrant, the judge had to issue a pre-trail detention or
rel ease order (art. 38). |In the event of detention, the order was valid for a
period of 30 days (art. 41). A person arrested after having been rel eased had
the right to appeal the decision (art. 44). He or she also had the right to
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appeal a detention order (art. 46) and to appeal the pre-trial detention
deci si on handed down by the court in a formal hearing (arts. 55 and 56).

110. Articles 1, 2 and 3 of the new Act establish three categories of persons
arrested or detai ned:

“1. The first consists of persons who are already in prison when the
new Act is published and brought into operation. Considering that the
judicial systemis gradually being reorganized, but that much remains to
be done, sufficient time should be allowed for drawi ng up an arrest
report and issuing an arrest warrant and a pre-trial detention order for
all detainees. A period of over 18 nonths, to expire at the end of next
year, is a reasonable deadline. The duration of the validity of the
pre-trial detention order is raised from30 days to 6 nonths. The right
of appeal is elimnated (art. 6).

2. The second category includes persons who will be arrested after

t he publication of the |aw and before the end of next year. Wthout
going so far as to extend detention periods as in paragraph 1 above, the
situation nmakes it necessary to |l engthen them as foll ows:

The arrest report nust be drawn up within one nonth follow ng the
arrest (as opposed to 48 hours);

The official of the Public Prosecutor's Ofice nay take up to
four nonths following the arrest to issue an arrest warrant;

The pre-trial detention order nust be issued within three nonths
following the arrest order (as opposed to five days);

The duration of the validity of the order is increased from
30 days to 6 nonths.

As in the preceding category, the possibility of appeal is elimn nated.

3. Lastly, as from1 January 1998, it will be possible to shorten the
detention periods set in paragraph 2, but without reverting to those
provided for in the Code of Crim nal Procedure. A new period has been
set, to end with the transition period on 16 July 1999, during which the
detention periods will be as follows:

The judicial police inspector must draw up the arrest report
within five days;

The arrest report nust be issued within two nonths follow ng the
arrest;

The pre-trial detention order nust be handed down within
two nonths after the arrest warrant is issued;

The pre-trial detention order will be valid for three nonths.

The Act al so contains certain procedural provisions:
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The judge ruling on pre-trial detention is not necessarily the
Presi dent of the Court, but a judge designated by him

The period within which the judge nmust hand down his decision is
rai sed from 24 hours to 15 days;

The right of appeal is elimnated.”

(b) Failure to neet international standards

111. The Rwandan CGovernnent invokes article 4 of the International Covenant
on Civil and Political Rights to establish a |egal basis for these energency
measures. The reference to the Covenant is quite explicit. The explanatory
statement to the Act reads as follows: “Considering that, since 6 April 1994,
t he Rwandese Republic has been experiencing a public enmergency which threatens
the life of the nation, within the neaning of article 4, paragraph 1, of the

I nternational Covenant on Civil and Political Rights ...”. This situation, it
is explained, is primarily one of overcrowding in prisons, the powerl|essness
of the judicial systemand the perpetuation of the inmpunity caused by the
absence or slowness of crimnal proceedi ngs agai nst the persons suspected of
genoci de.

112. The interpretation of article 4 of the Covenant is not accurate because
a partial approach has been taken. Recourse to the derogation clause in
article 4 is authorized only “In tinme of public energency which threatens the
life of the nation” and “the existence of which is officially proclaimed”. In
addition, the neasures in question nust be taken only “to the extent strictly
requi red by the exigencies of the situation” and nust be consistent w th other
i nternational obligations. The above-nentioned conditions do not appear to
have been net in the case under consideration. It is of course true that the
power| essness of the judicial systemto cope with overcrowding in prisons is a
publi c emergency which required the Rnvandan Governnent to enact emergency
legislation to renedy the situation. That solution m ght have been necessary
until early 1995, but, at present, it is not materially inpossible to respect
certain forns and procedures of crimnal legislation to the point of
endangering the fundamental rights of individuals, particularly detainees.

The derogation clause cannot, in these conditions be applied. Moreover, a
fairly restrictive interpretation is found in international case |aw and
doctrine, which cite as exanples of danger a situation of war or interna

di sturbance officially proclained by a state of siege or state of emergency.
They require that the neasures taken should be tenporary, that the other
States parties to the Convention should be infornmed and that the neasures
shoul d not inpair fundanental human rights (see Judgenent of the European
Court of Human Rights in the Greek Case of 1967). One author, witing on
article 15 of the European Convention for the Protection of Human Ri ghts and
Fundanent al Freedons, whose wording is simlar to that of article 4 of the
Covenant, says the follow ng:

“The right of derogation authorizes only certain clauses of the
Convention to be suspended and | eaves intact the fundanental principles
of rule of law. the suspension of certain |liberties does not nean that
the rule of law is put on stand-by. The spirit, if not the letter, of
article 15 excludes the total suspension of certain rights, such as
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i ndi vidual freedomor the right to a fair trial, whatever the pressure
of circunmstances. The inportance of the obligation to respect the other
obl i gations under international |aw cannot be underestinmated in this
regard” (R Ergec, Les droits de |'homme a |'épreuve des circonstances
exceptionnelles, study on article 15 of the European Conventi on on Human
Ri ghts, Brussels, Bruylant, 1987, pp. 391 and 393).

113. The new Act is thus prejudicial to several fundamental rights granted to
persons who have been arrested or detained. First of all, it violates the
principle of the non-retroactivity of crimnal |law (and crim nal procedure),
according to which no one may be arrested, detained, prosecuted or convicted
except in the cases and according to the fornms specified by a | aw which
entered into force before the conmi ssion of the offence. Article 15,
paragraph 1, of the Covenant establishes this principle as follows: “No one
shall be held guilty of any crimnal offence on account of any act or om ssion
which did not constitute a crimnal offence, under national or internationa
law, at the time when it was conmtted”

114. The new Act al so introduces discrimnation in the treatnment of persons
bei ng prosecuted for the same acts. It thus violates the principle of
equality before the courts, enbodied in and guaranteed by article 14 of the
Covenant, and its corollary, the principle of non-discrimnation

115. Lastly, the Act elinm nates a fundanental guarantee of judicial
procedure, nanely, the right of appeal, whereas article 2, paragraph 3 (b), of
the Covenant stipulates that “Each State party to the present Covenant
undertakes: [...] To ensure that any person clainmng such a remedy shal

have his right thereto determ ned by conpetent judicial, adm nistrative or

| egi slative authorities, or by any other conpetent authority provided for by
the I egal systemof the State, and to develop the possibilities of judicia
remedy” .

116. The extension of the tinme limts for the various procedures and,
consequently, the |l engthening of detention periods are also contrary to the
right to a fair trial, which entails, inter alia, the right to be tried

wi t hout undue delay. Article 9, paragraph 3, of the Covenant stipul ates:
“Anyone arrested or detained on a crimnal charge shall be brought pronptly
before a judge or other officer authorized by law to exercise judicial power
and shall be entitled to trial within a reasonable tine or to rel ease”

Par agraph 4 states: “Anyone who is deprived of his |iberty by arrest or
detention shall be entitled to take proceedi ngs before a court, in order that
that court may decide without delay on the | awful ness of his detention and
order his release if the detention is not [awful”.

117. The reasons underlying this reform (prison overcrowding), material

i mpossibility of dealing with cases according to the normal procedure, etc.)
cannot justify the questioning of principles and rights so fundanental as
those that have just been anal ysed. They also tend to encourage arbitrary
arrests and detentions.
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2. Continuing arbitrary arrests and detentions

118. As indicated earlier, there has been a period of relative calmin
violations of the right to personal security, which take the formof arbitrary
arrests and detentions. Nevertheless, two periods of political tension have
caused a fresh upsurge of arrests. The first was the April-My 1996 census
peri od, which ended in a veritable w tchhunt for the perpetrators of the
genoci de, and the second, the searches to find and arrest infiltrators in July
and August .

119. This situation has worsened the deplorable conditions of detention
whi ch are characterized by prison overcrowdi ng and i nhuman treatnent.

(a) Overcrowding in prisons

120. In the preceding report (E/ CN. 4/1996/68), the Special Rapporteur drew
attention to a relative inprovenent in conditions of detention in some prisons
as a result of the construction of the Nsinda centre, the expansion of the

G tarama prison, the renovation of other centres and the transfer of detainees
from overcrowded centres to | ess crowded ones. Efforts were also nade to
separate juveniles fromadults.

121. Despite the authorities' efforts to relieve congestion, Rwandan
detention centres are still overcrowded and conditions in some centres
continue to worsen. The prison popul ation has kept increasing. On

31 May 1996, it was estinmated at 51,006 detainees in the 14 main prisons.
This figure rose on 31 Cctober 1996 to 56,876, to which nust be added persons
detained in comunal jails and gendarnerie stations, thus bringing the tota
prison popul ati on of Rwanda to 86, 819 detai nees on 30 Novenber 1996. The

i ncreases that have been recorded may be expl ai ned by the above-nenti oned
political tensions and the |arge-scale return of refugees. The increase

is even greater fromone year to the next. From 31 Decenber 1995

to 31 Decenber 1996, the prison popul ation rose from 49,185 detai nees to
over 90,000 i.e. nearly twi ce as many.

122. The numnber of detainees in 1996 was, however, not as great as in 1995.

It went from 49,185, with an average of 4,098 per nonth, to 90, 000, or

nearly 40,000 nore, with an average of nearly 3,400 per nonth. The relative
slowdown in arrests is the result of overcrowding in existing centres, which

made the authorities realize that other detainees could not be crowded in and
led themto recommend the suspension of |arge-scale arrests.

123. Rwandan prisons and detention centres are all nore or |less equally
overcrowded. The difference thus lies not in the type, but in the degree, of
overcrowding. Prisons are not differentiated according to whether they are
nmore or | ess popul ated, but, rather, according to whether or not they are nore
overcrowded or, nore accurately, according to whether their numbers have
remai ned stable or increased sharply. 1In the first case of relative
stability, reference may be nmade, by way of exanple, to the Ruhenger

prison, with 2,319 detainees on 31 Novenber 1996, as agai nst 1,550

on 31 Novenber 1995, or 30 per cent nore, and the Kigali City prison, with
14,478 det ai nees on 30 Novenber 1996, as agai nst 10,683 on 31 December 1995,
or 30 per cent nore. |In the second case, which includes already overcrowded
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centres that have received new detai nees, the Butare prison, with a capacity
of 1,200 detainees, housed 9,346 on 30 Novenber 1995 and 17,537 on

30 Novenber 1996, i.e. nore than twi ce as many; the G kongoro prison, which
had 1,439 detai nees on 30 Decenber 1995 and 3, 356 on 30 November 1996, or
twice as many; and the Kibuye prison, where 2,431 persons were detai ned on
30 Novenber 1995 and 7,022 were being held on 30 Novenber 1996, i.e. three
times as many. Such conditions of detention are in thenselves inhuman
treatment.

(b) | nhuman treat ment

124. Prison overcrowding is the cause of nmany illnesses, which may result in
death. The July 1996 Monthly Situation Report by the United Nations
Department of Humanitarian Affairs describes the health situation as foll ows:

“The nost common reported illnesses continued to be malaria, dysentery
and respiratory diseases, often linked to HV infection. Overcrowding
and | ack of water for washing caused skin diseases, particularly
reported in local detention centres of Kigali Rural and Ki bungo
Prefectures. The dry season exacerbated the problem of water shortages.
The central prison of Kibungo was w thout water for three days unti

| CRC trucks began deliveries. Conmunal detention centres also suffered
fromwater shortages. Thirty-one detainees died of illnesses including
tubercul osis, dysentery and malaria in July. Eight wonen died in the
Juru sectoral detention centre, Gashora Commune, Kigali Rural
Prefecture, on 20-21 July, reportedly from poisoning by unknown
perpetrators” (Departnent of Humanitarian Affairs, Rwanda. Humanitarian

Situation Report, 26 August 1996).

125. In addition to these deplorable conditions of detention, many cases of
ill-treatnment have been reported in nost detention centres. The new fornms of
cruel, inhuman and degrading treatment described in the preceding report

(E/CN. 4/ 1996/ 68, para. 93) are spreading. This is particularly true of the
rape of detainees, denial of food and detention in the “am gos”, which are
cranped, unwhol esone and dark. In several cases, such treatnment has led to
the death of the victins. Detainees in the prisons of Butare, Byunba,

G kondo, G kongoro, G tarama, Kigali and Nsinda thus conpl ai ned of receiving
i nadequate food rations. The persons responsible for such ill-treatnment are
mai nly soldiers and prison guards. Sone of these detention centres stand out
because of the atrociousness of the acts committed in them One exanple is
the Nyam rambo station, where juveniles were tortured

126. Such ill-treatnment has probably been the reason for many attenpts by
det ai nees to escape, nost of which have ended in death. The npbst spectacul ar
and tragic case was the attack by infiltrators to “rel ease” the persons
detained in the Bugarama communal prison in May 1996, in which 47 persons

di ed.

D. Violations of the rights to physical integrity and to life

127. Violations of the rights to physical integrity and |life, which had
sl owed down sonewhat during 1996, started up again in June 1996, and were
commtted both by infiltrators and by APR el enents.
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128. Persons who have infiltrated from nei ghbouring States, particularly
Zaire, have conmitted reprehensible acts, such as sabotage and murders in
prefectures located in western Rwanda, as well as mine |aying, which makes it
dangerous to nove about in sone places.

129. The APR response was just as brutal. It even assumed al arm ng
proportions, involving searches followed by raids, kidnappings, sunmary
executions and even nassacres. For exanple, in July 1996, APR el ements
carried out several search operations which, according to human rights
observers, resulted in the massacre of 182 persons. These nassacres were
carried out mainly in G senyi, Ruhengeri and Ki buye prefectures. Five

| ar ge- scal e search operations were conducted in the foll owi ng comunes:
Rushashi in Rural Kigali prefecture (2 July); Karago in G senyi prefecture
(9 and 10 July); Gciye, in the same prefecture, and Nyamutera i n Ruhenger
prefecture, on the sane dates; Ramba, in G senyi prefecture, on 13 July;

G ciye, CGaseke and Karago again on 23, 24 and 25 July; and Rutsiro in Kibuye
prefecture on 25 July.

130. The incidents which took place on 9 July 1996 may gi ve sone idea of how
these operations were carried out and the extent of the massacres. The
above-nentioned sectors were cordoned off by soldiers. APR elenents rounded
up adult nmen and took themto Jonba marketpl ace, after they spent sone tine
on the Vunga football pitch. According to witnesses, they assenbl ed

about 3,000 persons. They asked themto denounce the infiltrators, pretended
to rel ease them and, as they were returning honme, killed or abducted many of
them The human rights observers who reported the incidents estimte

that 99 persons were killed and 50 abduct ed.

131. The number was even higher in August 1996, when the Rwanda human rights
operation reported that 130 persons had been killed in G senyi prefecture and
over 100 had been killed in Ruhengeri prefecture. These nassacres were
commtted by way of reprisals against the infiltrators, to whomthe sumary
executions of 40 persons in that prefecture were attributed, according to the
G senyi observer team

132. The conflict between the APR and the infiltrators, which created a
situation of insecurity along the borders with Zaire, noved over into that
country, thus changi ng the basic conmponents of the problem of the return of
r ef ugees.

1. THE PROBLEM OF THE RETURN OF REFUGEES

133. A durable solution to the problemof the return of Rwandan refugees, an
ongoi ng concern of the international conmunity, has eluded UNHCR, the OAU and
the States of the Great Lakes region, despite the considerable efforts that

t hey have made. The Rwandan refugee crisis has become increasingly nore
conplicated and has degenerated into an arnmed conflict that threatens the
security and stability of the Geat Lakes region and involves the risk of
causi ng an “inpl osion”.

134. The truth is that the continued presence of Rwandan refugees in
nei ghbouring countries has put all of UNHCR s strategies to the test and has
created what is called the “eastern Zaire crisis”
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A. Consequences of the continued presence of Rwandan refugees in
nei ghbouring countries

135. The continued presence of Rwandan refugees in neighbouring countries has
had a number of serious, closely |Iinked consequences of several kinds:

humani tarian (suffering endured), econom c (depleted humanitarian assistance),
political and strategic (interests of States), ecological (destruction of host
States' ecosystens) and security (military and paramlitary activities of
former FAR and mlitia menbers, as well as border insecurity). Security, in
its subregional dinmension, seens to be taking the | ead over the other
consequences. It primarily takes the form of worsening trans-border
inter-ethnic conflicts, as reflected in interference by the presence of
refugees in local inter-ethnic conflicts and their incursions into Rwanda.

1. Interference of the Rwandan refugee presence in | ocal
inter-ethnic conflicts

136. Because they have the sane ethnic background as the popul ations of the
host territories, the Rwandan refugees are involved in local inter-ethnic
conflicts whether they like it or not. They are the victinms of inter-ethnic
conflicts in Burundi and both actors and victinms in Zaire.

(a) Rwandan refugee victins of the conflicts in Burund

137. Followi ng the renewed outbreak of fighting between Hutus and Tutsis in
Burundi, the Rwandan refugee canps have been the target of attacks by
government troops and Tutsi militias. In his last report (E CN. 4/1996/68),

t he Speci al Rapporteur had already drawn attention to the attack by the latter
agai nst the Miugano refugee canp in northern Burundi, which |led to the exodus
of 17,000 refugees to the United Republic of Tanzania in January 1995. Since
Tanzani a had al ready decided to close its borders, UNHCR nanaged to set up
anot her canp. On the basis of a decision by the Governnent of Burund

in July 1996, however, the Rwandan refugee canps were closed and the refugees
were forced to | eave the host country. Those expul sions were followed by the
spont aneous return of thousands of other refugees, who were probably afraid
that they would face the sane fate.

138. Between 19 and 23 July, over 15,000 refugees were thus expelled from
the canps in Ngozi province. Most of the persons expelled were taken

to their honme comunes in Butare prefecture on 26 July. According to

UNHCR, 61, 744 refugees subsequently voluntarily left the canps located in
Ngozi and Kirundo provinces, as did over 50,000 fromthe Magara canp in Ngoz
provi nce and nore than 9,800 from Rukurangabo canp. By |ate August 1996, al
t he Rwandan refugee canps in Burundi had been cl osed.

139. When the returnees arrived in the transit canps, they were received by
APR sol diers and subjected to “searches” and “screening” in an attenpt to find
persons suspected of genocide and infiltrators. The searches led to the

arrest of 366 refugees returning fromBurundi. The ratio between the nunber
of returnees and the nunber of persons arrested is as follows: nearly
15,000 entries and 366 arrests, i.e. 0.5 per cent of the total. It should be

noted that, anong the persons arrested, there were nore voluntary returnees



E/ CN. 4/ 1997/ 61
page 33

t han persons who had been expelled. O the 366 persons, 98 had been expelled
and 268 were voluntary returnees, i.e. nearly 70 per cent of the total. It
shoul d al so be noted that fornmer local authorities were arrested, including
three burgomasters and two police officers. All were accused of having taken
part in the genocide.

(b) Rwandan refugees as actors in or victinms of the conflicts in Zaire

140. Unlike Burundi, where Rwandan refugees are victinms, since they are being
forced to | eave the country of asylum sone persons believe that, in Zaire,
they are actors or, nore specifically, that they are involved in the conflict
(case of mlitia and former FAR nenbers), while others, particularly many
genui ne refugees, regard them as hostages and victins of the crisis that has
recently developed in Zaire. The situation in the Kivu region was very
alarmng at the tinme because it had been greatly conplicated by a conbination
of three basic factors.

141. The first factor is the exacerbation of inter-ethnic rivalries dating
frombefore the 1993 Burundi and 1994 Rwandan conflicts. Kivu had al ready
been the scene of very conplex inter-ethnic fighting between, on the one hand,
the so-call ed indi genous popul ati ons (Nyanga, Hunde, Benbe, Shi, etc.) and the
so-call ed alien popul ations, commnly known as Banyarwanda, who arrived as a
result of successive migratory flows, and, on the other hand, between Tutsis
and Hutus, ethnic groups which both belong to the Banyarwanda. The events

whi ch took place in Burundi in 1993 and in Rwanda in 1994 thus sharpened the
inter-ethnic rivalries between the two eneny brothers and nmade them fi ght even
harder in their struggle for power.

142. A second factor is that the Rmandan conflict noved over into Zaire
following the | arge-scale arrival of Hutu refugees in that country, first in
Northern Kivu and then in Southern Kivu. The no |ess |arge-scale return of
Tutsis to Rmanda nmade it clear not only that new inter-ethnic rivalries took

precedence over old ones, but also that the newconers, i.e. the forner nmasters
of Kigali and their subordinates, particularly the Interahamve and former FAR
menbers, “dominated”. They in fact had the benefit of an entire mlitary

arsenal and the collaboration of the Virunga Farmers and Herders Associ ati on
(MAGRIVI). The militias thus sowed terror both inside the canps and outsi de,
especially against the |local Zairian population. This is why the Specia
Rapporteur on the situation of human rights in Zaire attributes responsibility
for the violence to them stating that: “The Hutu militia known as the

I nt erahamwe have been the main instigators of violence” (E/ CN 4/1997/Add. 1,
para. 38).

143. The third factor is that the inter-ethnic Hutu-Tutsi conflict spread to
ot her ethnic groups, thus conplicating and further aggravating the situation
The Speci al Rapporteur on the situation of human rights in Zaire goes into
great detail in giving exanples of the acts of violence committed in 1995

and 1996 by the Interahamme and MAGRI VI against the Zairian Tutsis and ot her

| ocal popul ations, with large |losses of human Iife (E/ CN. 4/1997/6/ Add. 1,

para. 40, and Human Ri ghts Watch/ Africa and International Federation of Human
Ri ghts Leagues, Zaire: forcés de fuir. Violences contre les Tutsis au Zaire,
New York/Paris, July 1996). The author places so nuch enphasis on this matter
that we have to refer to it. It will, however, sinply be pointed out that the
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situation is further conplicated by the barely concealed wish of the |oca
authorities to expel Zairians, particularly indigenous or Rwandan-| anguage
Tutsis. The only alternative they appear to have is “the choice between
expul sion and death” (E/CN. 4/1997/6/Add.1, para. 68). Those who opted for
expul sion or who were refoul és - which canme down to the sanme thing - were in
an unusual position simlar to statelessness: for the Zairians, they were
“Rwandans returning hone” and, for the Rwandans, “Zairian refugees in Rwanda”
This solution suited the Hutu extrem sts who had hel ped achieve it, probably
for fear that the Tutsis mght bring in outside support for the Rwandan
Governnment or betray themin the event of an attack agai nst Rwanda.

2. lncursions by refugees against the Rwandan Gover nnent

144. The continuing presence of Rwandan refugees near Rwandan borders is

a constant source of insecurity and tension. The incursions are a matter of
concern both because of the forns they take and because of the reactions to
whi ch they give rise

(a) Forms of the incursion

145. The incursions by former FAR and militia nenbers into Rwandan territory
fromZaire take two forms: infiltrations and mne | aying.

(1) Infiltrations

146. Starting in June 1996, several attacks by infiltrators were commtted in
prefectures in western Rwanda, causing | arge nunmbers of victims. O

53 persons killed in June, 49 died during 3 | arge-scal e operati ons conducted
jointly by former FAR and nmilitia nenbers in G senyi, Kibuye and Rural Kigal
prefectures. The first took place in the conmune of Rwamatamu, in Kibuye
prefecture, during the night of 18 to 19 June, when a group of 40 to 50
infiltrators fromljw Island in Zaire attacked a village |located in
Bunyamanza di strict in southern Kibuye prefecture, near Lake Kivu. This
attack killed 14 persons, including an APR soldier. On 24 June, another group
of about 10 unidentified persons attacked 3 houses in Nyabitare district in

t he commune of Rwamatanu (Rural Kigali prefecture), killing about 10 persons,
including 2 elderly persons and 2 children. On 27 June, still another group
of 30 arnmed persons carried out attacks lasting nearly two hours in the
districts of Kiruma, Muremure and Kinihira in G senyi prefecture

killing 28 persons with machetes and grenades.

147. In July, the observers received information on other attacks resulting
frominfiltrations. On 17 July, for exanple, 6 mlitiamen attacked a dwelling
in Gatyazo district in Cyangugu prefecture, killing 1 person, the 6 other
occupants having nmanaged to flee. In the night of 18 to 19 July, 10 persons
were killed by a group of 30 to 40 infiltrators in Butare district in

sout h-western G senyi prefecture. On 16 July, a group of seven unidentified
persons murdered the sectoral adviser, together with his wife and his
sister-in-law, in Kibuye prefecture. On 19 July, an Electrogaz official and
his wife were shot in Marebe district in Cyangugu prefecture by infiltrators
apparently belonging to the Interahamve mlitias. Oher nore or |ess

| arge-scal e attacks were also reported in G kongoro, Kibungo, Ruhengeri,
Byunmba, Rural Kigali and Gtarama prefectures. In addition to these
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infiltrations in July, others took place in August, with the nost significant
occurring in G senyi and Ruhengeri prefectures, as stated above. The
infiltrations were also used for mne |aying.

(ii) Mmne laying

148. Mne laying increased as of April 1996 and has taken place mainly in the
prefectures bordering on Zaire. The npst serious incidents, involving m ne
expl osions, occurred in Cyangugu prefecture, specifically in the Mibano sector

on 14 April and in Cynmbogo on 20 April. During these incidents, two APR
vehicl es blew up on contact with mnes, killing two persons and woundi ng
several. In Bugerama on 20 April, a mni-bus hit an anti-personnel m ne
killing five persons. Oher nmine-related incidents were reported in G senyi
prefecture. On 15 April, a vehicle belonging to a non-governnental

organi zation hit and set off a mne in the Kora sector in the comune of
Mutura. In Ruhengeri prefecture, two simlar incidents also took place

on 8 March in Cyabingo and on 14 March in Kinigi

(b) Consequences

149. As a result of these incidents, there has been a cut-back in the
activities of humanitarian organi zations and United Nations agenci es,

i ncluding the Human Rights Field Operation in Rwanda, which took security
measures prohibiting its observers fromdriving on unpaved roads, which are

particularly well suited to mine laying. |Incidents involving mne explosions
neverthel ess dropped off as of June, probably because of the strengthening of
security measures by the APR.  In June, it increased the number of patrols and

began to conduct searches in the hills and communes to find infiltrators, as
not ed above. The conflict between the APR and the infiltrators conmpletely
called into question UNHCR s strategies.

B. Failure of the strategies of the Ofice of the
United Nations Hi gh Commi ssioner for Refugees

150. After the failure of two diplomatic attenpts to settle the Rwandan
refugee crisis at the Cairo (29-30 Novenmber 1995) and Tunis (18-19 March 1996)
Conf erences, organi zed under the auspices of the Carter Center in Atlanta,
UNHCR adopted two sets of strategies. The first, which was to be selective,
ended in failure and the second, which was new and was based on a
conprehensi ve approach, also did not survive the crisis in Zaire.

1. The “selective” strategies

151. In order to deal with the obstruction of the Rwandan refugees' return
whi ch was caused primarily by acts of intimdation in the canps, UNHCR adopted
measures at the end of 1995, in cooperation with the host countries concerned,
that turned out to be inadequate. Sone were ained directly at the
intimdators, while others were designed to pronpote repatriation
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(a) Measures ainmed at the intimdators

152. These nmeasures were designed to separate the intimdators fromthe other
refugees in order to enable the latter to decide freely whether or not they
wanted to return to Rwanda

153. Intimdators are refugees in the canps who spread propaganda for the
non-return of refugees and/or exert physical or psychol ogi cal pressure on them
to force themto give up the idea of returning to Rwanda. The intim dators
conme mainly fromthe ranks of forner FAR and nmilitia nmenbers and persons
linked to the forner reginme. According to an Amesty International report
(AFR/ EFAI / 2 January 1996), the intim dators operate mainly by nmeans of tracts.
One tract, distributed in the Mugunga canp in Septenber 1995 and transl ated
from Ki nyarwanda, stated

“OfF all those that UNHCR repatriated, not one is still alive ... The
Tutsi have taken over the Hutus' bel ongi ngs and those who dare speak out
are massacred nercilessly ... UNHCR wants to repatriate the refugees as
it usually does, illegally, knowing full well that they will be kill ed.
Dear brother, we know you have probl enms, but suicide is no solution
Candi dates for death can go hone. They have been warned.”

154. At the Regional Conference on Assistance to Refugees, Returnees and

Di spl aced Persons in the Geat Lakes Region held in Nairobi on 7 January 1995,
it was decided that persons suspected of genocide and intimdators should be
separated from genui ne refugees. That strategy was integrated into the Plan
of Action adopted by the Bujunbura Regi onal Conference on Refugees and

Di spl aced Persons in the G eat Lakes Region, held in February 1995. On the
spot, however, it turned out to be difficult, if not inpossible, to identify
the persons covered by these categories. Moreover, even if it had been
possible to identify them their separation or renoval fromthe canps woul d
have been dangerous. Thus, when the Zairian authorities arrested 12 refugees
regarded as intimdators in the Migunga canp on the basis of a |ist drawn up
and provided by UNHCR, the refugees in the canp became aggressive towards
UNHCR of ficials, going as far as to threaten them during the attenpted census
they had wanted to conduct.

155. The pl anned nmeasures against the intimdators generally did not yield
the expected results. Only a few dozen intimdators were arrested out of the
tens of thousands operating in the canps. From m d-Decenmber 1995, when the

i mpl enment ati on of these neasures began in Zaire, until My 1996, UNHCR
reported the arrests of 34 intimdators. The nunber was hardly nore than 41
in September 1996, according to the |latest report of the Special Rapporteur
for Zaire (E/CN. 4/1997/6/Add.1). The failure of the strategy of renoving the
intimdators fromthe canps forced UNHCR to consi der other neasures to
encourage the repatriati on of Rwmandan refugees.

(b) Measure to encourage repatriation

156. These neasures, which relate mainly to information canpaigns for
repatriation, are either incentives or deterrents.
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(i) I ncentives

157. As part of its policy to encourage the voluntary repatriati on of Rwandan
refugees, UNHCR set up video information centres in March 1996 cont ai ni ng
informati on on possibilities of assistance for returning to Rwanda. A
docunent prepared by the UNHCR Public Information Section goes into

consi derabl e detail about the possibilities available to the refugees: *“Five
centres - naned Ogata, Mandela, Nyerere, Martin Luther King and Gandhi - were
i naugur ated at Ki bunba canp in the Goma region. Each of the centres -
tarpaulin over wooden franes built for 300-400 people - is equipped with

tel evi deos, radi os and public address systens. The project involves plans for
16 such centres in the Goma canps and others in the Bukavu and Uvira regions.
On the whole, the films shown about life in several prefectures in Rwanda have
been well received by the refugees, who cone fromthese prefectures”.

158. It nust, however, be recognized that the strategy of visits organized by
UNHCR in and to the canps has not yielded the expected results. M stakes have
someti nes been made that have not nmade UNHCR s task any easier. For exanple
one of the two refugees taken to Rwanda by UNHCR to check out the situation
was arrested in May 1996, as soon as he arrived in his home conmmune, on
charges of having taken part in the genocide. Such an incident could only
have had a negative inpact on the programre of incentives to return

Foll owi ng this new failure, UNHCR undertook to inplenment deterrent measures.

(ii) Deterrent neasures

159. These nmeasures are intended to set up obstacles to the ongoing presence
of refugees in the canps. As is known, npbst of the refugees have set up
survival structures which are both comercial (restaurants, shops, transport,
etc.) and social (schools, dispensaries, etc.). Sonme of these activities

of fer obvious advantages, if only because they reduce food and financia
dependence and elimnate idleness, which |leads to crine. However, as these
activities prosper, they encourage the refugees to stay in the canps instead

of returning to Rwanda. In order to renedy this situation, UNHCR undertook to
di smantl e these structures and decided to close the schools and shops
operating in the canps. It also decided to reduce the daily food ration given

to each refugee, lowering it from2,000 to 1,500 calories.

160. These nmeasures were not well received by the refugees and by a nunber of
humani tari an organi zations. The forner denounced them particularly through
the Rassenbl ement pour le retour des réfugiés et la dénpncratie au Rwanda
(Union for the Return of Refugees and Denbcracy to Rwanda) (RDR), calling them
“di sgui sed forced repatriation”. The latter considered that these measures
were serious violations of sone fundanental human rights, particularly the
right of children, including refugee children, to education. Moreover, these
deterrent neasures, |ike the above-nenti oned persuasive or incentive measures,
have not brought about a significant return of refugees to Rwanda. According
to UNHCR, in 1995 and 1996, only 362,000 refugees were repatriated, including
196, 000 “new’ and 166, 000 “ol d” refugees. There were still 1,970,000 Rwanda
refugees in Zaire and 535,000 in the United Republic of Tanzania. A new
repatriation strategy thus had to be adopted.
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2. The conprehensive strateqy

161. The new strategy, intended to be both conprehensive and integrated, was
adopted at a neeting of the UNHCR Executive Conmittee on 11 Cctober 1996. It
proposes four sets of neasures: concerted neasures ainmed at dealing with the
present situation; neasures applicable to each individual country; neasures to
be taken jointly with the International Tribunal for Rwanda; and neasures to
be applied by the international conmunity.

(a) Measures to be applied in an integrated nanner

162. These nmeasures conprise four nmain elenments:

(a) UNHCR encour ages the selective and progressive closure of the
canps for the Rwandan refugees and active assistance in their repatriation
These neasures nust be inplenmented in conjunction with the exclusion clause
applicable to intimdators and other |eaders in the canps;

(b) UNHCR is to assist the Governnments of the host States in
determi ning on a case-by-case basis the status of persons not wishing to
return to Rwanda. 1In doing so, they will automatically exclude asylum for
persons sought by the International Tribunal against whomthere is sufficient
evi dence of participation in the genocide. Such persons will have to be
transferred to other locations for interrogation

(c) Those persons |losing their refugee status will cease to enjoy the
i nternational protection of UNHCR,

(d) In accordance with the Bujunbura Integrated Plan of Action, the
above neasures shoul d be applied through cl ose cooperati on between the country
of origin, the host countries and the international community.

(b) Measures to be applied in each of the countries concerned

163. These measures concern the country of origin, Rwanda, and the two host
countries, the United Republic of Tanzania and Zaire.

(i) Rwanda

164. The Rwandan CGovernnent is to: (a) continue to pronmpte the repatriation
and resettlenent of the refugees, in particular through an appropriate

i nformati on canpai gn and the inplenentati on of neasures to reassure the
refugees, in conformty with the Arusha Accord; (b) ensure the prosecution of
persons suspected of genocide, under the CGenocide Act, in order to break with
the tradition of inpunity; and (c) continue to cooperate with the Human Ri ghts
Operation in Rvmanda, whose presence nust be reinforced.

165. For the large-scale return of the refugees, food stocks will have to be
constituted with UNHCR assi stance. Furthernmore, UNHCR will have to: (a) draw
the attention of the authorities to real-estate and | and ownershi p di sputes;
and (b) in agreenment with the donor conmunity, give enphasis to aid for the
returnees, including specific projects for vulnerable groups. This will apply
particularly to wonen, for whom a conprehensive progranme entitled “Initiative
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for Rwandan wonen” is due to start in 1997. This progranme ains at pronoting
the econom c power of wonen, strengthening social structures in the
post - genoci de society and facilitating the process of national reconciliation
within the country.

(ii) United Republic of Tanzania

166. The Tanzani an Governnent is requested to: (a) initiate, with UNHCR

assi stance, the process of case-by-case consideration of requests from

candi dates for asylum excluding those persons agai nst who there is sufficient
evi dence of participation in genocide. A recently created separation canp
will be available for this purpose; (b) tighten security around the canps
because of the risks involved in such an exercise; and (c) afford protection
to i nnocent persons with good reasons for not returning to Rwanda, not with a
view to their integration, but for their eventual repatriation

167. UNHCR, for its part, is comritted to acting in concert with the

i nternational comunity to assist the United Republic of Tanzania in the
rehabilitation of the environnment and infrastructure destroyed by the presence
of refugees in the part of its territory concerned.

(iii) Zaire
168. The Governnment of Zaire and UNHCR are requested to:

(a) Proceed with the selective and gradual closure of the canps.
Those persons wi shing to return to Rwanda will be given |ogistical support for
their return and reintegration; the others will have to be separated from them
by a screening process, after which those eligible for internationa
protection will continue to be protected by the Government, without this in
any way entailing their local integration

(b) Consi dering the dangers involved in inplenenting this strategy,
provi si on has been nade for a nunber of acconpanying neasures: the Government
of Zaire is to increase and strengthen the Zairian contingent, initially set
at a maxi mum of 2,500 soldiers, for security in the canps. |International aid
will be provided to expand the contingent and ensure its training and
supervision. There will have to be a proportional number of internationa
security advisers, with specific commtnents fromthe Governnments concerned

(c) Interested Governnents - with UNHCR assi stance - should agree with
the Zairian authorities on specific nmeasures to deal with cases of the
mani pul ati on of the refugees by intimdators (for exanple, violent sabotage of
census operations) and to ensure that aid is not diverted to former FAR
menbers still mlitarily active in North Kivu and South Kivu. Wth the
assi stance of the international conmunity, the Governnent of Zaire must be
call ed upon to dissolve the so-called “banana plantati on” headquarters of the
former FAR nenbers and dismantle its mlitary facilities. Zaire wll
cooperate fully with the International Tribunal

(d) UNHCR must i mmedi ately informthe refugees in the canps located in
Zaire that violent sabotage of its recent attenpt to count the refugee
popul ation is an intolerable affront to its nandate, confirm ng the bad faith
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of the canp |leaders. A broad information canpaign will have to be directed
towards maki ng the refugees aware of the fact that the bl ockage created by
those | eaders had led to a situation where food aid would be strictly
controlled and reduced, especially to prevent it frombeing diverted. This
measure will be linked stepwi se to the gradual closure of the canmps. UNHCR
with strong support from Governnents, nust seek the full cooperation of the
Zairian Governnent in this regard;

(e) In order to respect the fundanental right of all children to
education and to solve the problem of repatriation, the Government of Zaire
wi Il have to reopen primary schools for the refugee children and provide the

means to protect them against mani pul ati on and del i nquency.

169. The Tripartite Conmm ssion (Rwanda/Zaire/ UNHCR) will have to ensure
greater coordination in the operation to close the canps. Lastly, in
cooperation with donors and partners, UNHCR must endeavour to increase the
assi stance now being provided for the rehabilitation of the environnent and
infrastructure destroyed by the presence of the refugees in Zaire.

(c) Measures to be applied in cooperation with the International Tribuna

170. Together with the procedures to identify persons subject to the

excl usion clause, every effort will have to be nade to secure full support for
reinforcing the activities of the International Tribunal to investigate and
search for suspects.

171. In agreement with the Tribunal, UNHCR will determ ne the nodalities for
strengthening their cooperation. Governnments have a central role to play in
i mpl enmenting the procedures ainmed at separating and excl udi ng persons
suspected of genocide frominternational protection and bringing them before
the Tri bunal

(d) Measures to be taken by the international conmunity

172. The close link between the refugee crisis and peace in the G eat Lakes
region neans that its problens have to be solved through the adoption of an

i ntegrated strategy enconpassing the security, judicial, political and

humani tari an di nensions. UNHCR intends to continue its close cooperation with
the United Nations and the Organi zation of African Unity in this area. 1In
addition to the financial aid expected fromthem Governnments nust be
requested to increase their assistance to Rmanda with a view to creating
conditions of security there (for exanple, assistance in the adm nistration of
justice) and to provide incentives for the refugees to return. Governments
will have to maintain a balance between the aid granted to refugees and

assi stance for the survivors of the genocide. They will have to bear in m nd
the maj or objective of national reconciliation

173. Governments will also have to be requested to extend their full support
to Rwanda, the United Republic of Tanzania and Zaire in the inplenentation of
the neasures described above and to take all necessary steps to deal with
present tensions. They are invited to take care of the damage caused by the
refugees to the environnent and infrastructures in those three countries.
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174. UNHCR had not yet begun inplementing that anbitious programe when the
crisis erupted in eastern Zaire.

C. The crisis in eastern Zaire

175. The Zaire crisis has jeopardized the UNHCR strategy that was begi nning
to give the international conmmunity hope. The fornms of the crisis and
especially its consequences in terns of the large-scale return of refugees
therefore need to be considered.

1. Forns of the crisis

176. The Zaire crisis has two main forms, both closely linked with the
probl em of Rwandan refugees. It is at once a politico-mlitary and a
humani tarian crisis.

177. The politico-military dinmension relates quite obviously to the arned

cl ashes between the Banyamul engue Tutsi rebels, supported by the APR and the
Zairian arned forces. The conflict has its origin, as indicated above, in the
massi ve and continued presence of Rwandan refugees in Zairian territory: the
mlitary and paranilitary activities of the fornmer FAR nenbers and the

I nterahammve are not irrelevant in this, having served as a powerful catalyst
for a latent internal crisis in the host country.

178. The second di nension - a consequence of the first - is the nassive
outfl ow of refugees heading first towards regions that were inhospitable and
i naccessi bl e to humani tarian organi zati ons, to be confronted wi th hunger
thirst and di seases of all kinds, and then the departure of some of themfor
Rwanda. After |long hesitation, the international conmunity managed to agree
in principle on the creation of a nultinational humanitarian force, but
unfortunately it could not be depl oyed because of the lack of political wll
and consensus anong the parties involved and the main actors in the conflict.
This explains the |arge-scale return of refugees.

2. Consequences of the crisis: the large-scale return of refugees

179. A distinction should be made between the refugees who returned from
Zaire and those repatriated fromthe United Republic of Tanzania follow ng the
situation created in Zaire.

(a) The return from Zaire

180. The large-scale return of refugees from Zaire began on 15 November 1996.
In the space of one week, nearly 600,000 refugees returned to Rwmanda. They
were generally accommodated in people's hones, some of themfirst passing
briefly through transit canps.

(1) Reception in transit centres

181. The transit centres call for no particular coment, having been used
very little for the repatriation of refugees from Zaire. Wen they were in
operation, it was for less than 24 hours and at bel ow their intake capacity.



E/ CN. 4/ 1997/ 61
page 42

To give just one exanple, the number of returnees received at the G kondo
centre (Kicukiro commune in the Kigali City prefecture) was 200 to 300 a day,
whereas the centre can acconmopdate 1, 000 peopl e.

182. Instead of taking in all returnees, sone of the transit centres
specialized in catering for children and their reintegration into their famly
environnent. At the G henbe centre in the Byunmba prefecture, the children
were | ooked after by ICRC and Wrld Vision. Between 18 Novenber and

8 Decenber 1996, for exanple, care was given to 784 children aged 1 to 16,
many being in a critical condition due to nmalnutrition and dehydration
Oficials reported one child death at the centre. By 8 Decenber, of the 784
children received at G henbe, only 67 had not yet rejoined their famlies.

(ii) Reception in people's hones

183. Most of the refugees returning to Zaire have been | ooked after by
relatives, friends or neighbours who had stayed in Rwanda. UNHCR, in
cooperation with the Governnment authorities and non-governnental

organi zations, distributed food and seeds to each conmune in turn. In many
cases, the hosts of the returnees shared their neagre resources with them
while waiting for provisions to be distributed. 1In addition, the |oca

authorities and non-governmental organizations worked together in operations
to register and identify the children and arrange for famlies to be reunited.
They al so found accommopdation for returnees without famlies. Generally
speaki ng, the reception and reintegration proceeded snoothly, despite the |ack
of equi prrent and especially food.

184. Few cases of deaths or killings were reported during repatriation

By 6 Decenber 1996, the Human Ri ghts Operation in Rwanda had received
confirmation of 12 deaths. Those deaths are, of course, to be deplored, but
the nunber, relative to the total of 600,000 returnees, was |ower than had
been feared. |In addition, however, there were a nunber of abductions and

di sappearances, in particular the abduction of the Bishop of Ruhenger

di ocese, Mgr. Phocas N kw gi za, who di sappeared on 30 Novenber 1996 on
returning from Gona.

185. There have, on the other hand, been nunerous arrests of returnees.

Al t hough rare at the begi nning, these gradually increased in nunber, from 162
at the end of Novenber 1996 to 700 by 15 Decenber. The prefectures nost
concerned are those of G senyi, Rural Kigali and Ruhengeri, which together
account for nearly 565 arrests. Most of the persons arrested are forner FAR
menbers. The others are individuals recognized as having clearly taken an
active part in the genocide and other crinmes against humanity. The persons
detai ned thus include a fornmer vice-president of the National Assenbly, a
former deputy prefect, six former mayors and a former district officer. In
all, there are 14 politicians, anong whom 6 appear on the list of alleged
perpetrators of genocide belonging to the first category.

186. It is inportant to enphasize that, in sone cases, freedomis the rule
and arrest the exception, formal arrests taking place only where the returnee
is at risk and needs to be protected fromreprisals. Thus, many persons
identified as forner FAR nenbers have been neither threatened nor arrested.
In some conmunes, however, they have been given special identity cards and
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must report once a week to the local gendarnmerie. This is the case in the
conmunes of Saké and Mugesera, in Kibungo prefecture. Neverthel ess,
considerably nore arrests can be expected in the weeks to come, according to a
statement by the authorities as reported by human rights observers.

(b) The return of refugees fromthe United Republic of Tanzania

187. Followi ng the announcenent by the Tanzani an authorities that the canps
woul d be closed by 31 Decenber at the latest, tens of thousands of refugees
left them heading further into the interior of the United Republic of
Tanzania. They were inmediately turned back by the arny and took the road for
Rwanda, |ike the refugees fromZaire a nonth earlier

188. Between 14 and 21 Decenber 1996, nore than 300, 000 refugees thus
returned on foot or in trucks, which were nade available in insufficient
nunbers and could transport only the nost vul nerable refugees, including old
peopl e, the sick and children, who were directed towards transit centres such

as the one at Nyakarambi. Most of the returnees went to Ki bungo and Mutara
prefectures. 1In all, Kibungo prefecture was to receive nearly 300, 000
refugees and Mutara prefecture about 135,000, i.e. 95 per cent of those

expected to be returning fromthe United Republic of Tanzania. The comrune of
Rusurmo al one was to receive nore than 100, 000 returnees, while Rukira conmune
was to receive 50, 000.

189. During the repatriation, the authorities refused to allow sone

non- gover nnent al organi zati ons and vehicles to be on the roads, arguing that
the massive presence of notor vehicles had caused traffic jans and prevented
t he harnmoni ous repatriation of refugees fromZaire in Novenber. The Human

Ri ghts Operation in Rwanda therefore had only partial access to the areas

t hrough which nost of the returnees were passing and the observers had great
difficulty in evaluating the human rights situation during this forced
repatriation. It seens from pieceneal reports that, unlike the repatriation
fromZaire in Novenber, the repatriation fromthe United Republic of Tanzania
took place in generally bad conditions, giving rise to several incidents

bet ween | ocal people and returnees. 1|In a report dated 23 Decenber, the Human
Ri ghts Operation provides several exanples of physical assaults resulting in
injuries or deaths and one attenpted |ynching by the | ocal popul ati on which
was prevented by the official responsible for the area.

V. RECOMVENDATI ONS
190. The recomendati ons made here duly reflect the nmeasures to be taken in
the short and nediumterm The nmeasures relate primarily to the prosecution
of persons suspected of genocide, the cessation of human rights violations,
social rehabilitation and a political settlenent of the G eat Lakes crisis.

A. Prosecution of persons suspected of genocide

191. The United Nati ons shoul d:

(a) Provi de the International Tribunal with sufficient human and
material resources for it to be able to carry out its mssion as effectively
as possi bl e;
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(b) In cooperation with other relevant organi zations, increase its
assi stance to the Rwandan Governnent for the purpose of reactivating and
reconstituting the entire judicial system

(c) Urge States hosting persons sought by the International Tribuna
to hand them over for trial

192. The United Nations should, as recomended in the preceding report
(E/ CN. 4/ 1996/ 68, paras. 141 and 142):

(a) Est abl i sh an appropriate |l egal framework to ensure the protection
of wi dows, wonen raped during the genocide, orphans and unacconpani ed chil dren
and to guarantee their fundanental rights. 1In this connection, it would be
appropriate to provide the neans for themto be conpensated by establishing a
speci al fund;

(b) Provi de nmore substantial assistance to the Rwandan CGovernnent for
programmes ai ned at the social and psychol ogical rehabilitation of the
above-nentioned vul nerabl e groups of people by supplying it with the
equi prent, funds and expertise needed for the full inplementation of such
progr anmes;

(c) Recommend that the Rwandan Governnent shoul d take appropriate
measures, in particular discrimnating in favour of wonen, children and the
Twas, to ensure their social rehabilitation and well-being while respecting
the equality of citizens before the |aw.

B. Cessation of human rights violations

193. The United Nati ons shoul d:

(a) Call on the Rwandan Governnent to take appropriate steps to ensure
full respect for human rights and fundanental freedonms. It should in
particul ar urge the Rwandan authorities to take appropriate measures to
ensure:

(i) Observance of the forms and procedures provided for by the
i nternational rules governing the arrest and detention of
suspected crimnals

(ii) observance of freedom of expression and, in particular, the
i ndependence of the judiciary, two fundanental principles which
are essential for the establishnent of denocracy and the rule of
I aw,

(iii) Puni shment of all human rights violations in order to break with
the tradition of inpunity;

(b) Provi de appropriate and adequate funding for the Human Ri ghts
Operation in Rwvanda with a view to increasing the nunber of observers, as
al ready recomended in the preceding report, from 147 (the figure initially
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pl anned, but never achieved) to 300, enabling them sinmultaneously and
satisfactorily to ensure the supervision, reception and repatriation of
refugees and especially to deal with their massive return

C. Social reintegration

194. The United Nati ons should recomrend that:

(a) The Rwandan Governnent, as recomrended in the preceding report,
shoul d continue to conduct and intensify canpaigns to rai se awareness anong
the popul ati on and thus avoid the perpetration of reprisals against returnees.
Admi ni strative neasures acconpani ed by effective sanctions should be adopted
to that end

(b) The school and acadenic infrastructure should be revitalized
t hrough the input of human and material resources. Special assistance should
be allocated for the re-establishnment of the National University of Rwanda,
and especially its law faculty, which will have the task of training | awers
to strengthen the judiciary;

(c) Menmber States should effectively nmake avail able to the Rwandan
Governnent all funds promnmi sed at the Geneva Round Tabl e Conference and provide
further assistance to enable it to inplement progranmes for rebuil ding
econom ¢ and social infrastructures.

D. Conprehensive settlenent of the Geat Lakes crisis

195. The United Nati ons shoul d:

(a) Urgently convene, in agreenent with the Organization of African
Unity, an international conference on the G eat Lakes with a view to solving
the problens of the region as a whole and, if necessary, arrange for a specia
session of the Conm ssion on Human Rights to consider the specific dinmension
of the protection and pronotion of human rights;

(b) Adopt a conprehensive strategy based on an integrated approach to
the problenms of the G eat Lakes subregion ainmed at (i) achieving a peacefu
and | asting settlement of the Great Lakes conflict; and (ii) preventing the
out break of a general conflict threatening the stability of the region as a
whol e.



