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Judgment
Mr C.M.G. Ockelton :
Introduction
1. This claim for judicial review is brought by a Rvwsem national who sought asylum

here. On the papers, John Howell QC, sitting agpub/ Judge of this court, granted
permission on two of the grounds (grounds 2 ané®)refused it on ground 1. | thus
have before me the oral renewal of the permissppli@tion on ground 1, and the
substantive claim on two or all three grounds.

History

2. Benoit Hatega was born in 1962. He arrived in tmétéd Kingdom illegally in July
2002 and claimed asylum a few days later. He wasviewed in August. He claimed
that he had been an active soldier in a Rwandary amit and had suffered ill
treatment, including beating his stomach with sjckwing to being suspected of
having leaked details of a secret mission in wiiethad been involved. He had been
imprisoned and starved. He had been released &r ¢odprovide evidence that he
was innocent, but had been unable to collect thdkeace. He therefore ran away. He
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said that he feared further ill treatment from thehorities if he was returned. He
attributed his having been singled out to his behgixed Hutu and Tutsi parentage.

3. On 13 September 2002 the Secretary of State refirgedlaim. He observed that if
the claimant’s story were true, his fear on retvould appear to be of prosecution for
deserting the army rather than of persecution. lse said he was “unable to attach
any credence” to the claim of having been beatatyred and slapped, because there
was “no corroborative evidence to support thisestent”, and that the claimant had
given no indication during interview that he hatt fenecessary to seek any medical
treatment after his alleged mistreatment. The $&yref State went on to say that in
this context the appellant’'s use of a false passpmnted against him; and because
he had not declared that the passport was faldesopresentation of it in the United
Kingdom the refused claim was certified under thevisions of the Immigration and
Asylum Act 1999. The decision to issue directions the claimant’s removal to
Rwanda followed, on 16 September 2002. The clairapptaled: by the time of his
appeal the relevant provisions of the 1999 Act beeh replaced and the certification
under that Act had no effect. The appeal was heswrd®® March 2004, and the
Adjudicator’'s decision was sent to the parties dnApril 2004. The Adjudicator
reached the view that “the whole of the appellaatsount is implausible and lacks
credibility”.

4, He gave a number of reasons for that conclusiast,Rhe appellant claimed to have
been in army for thirteen years, and to have risethe rank of Sergeant. His mixed
parentage had apparently not been the cause ofindisation or ill treatment
previously, and he had been chosen to lead theetsemssion. The Adjudicator
rejected the submission that there had been angl rbasis for any claimed ill
treatment of the appellant before him. Secondlg #djudicator regarded it as
incredible that if the army were genuinely concdradout the source of the leak,
they would have detained only the claimant, rathan all the five soldiers involved.
Thirdly, in the context described by the claimatite Adjudicator did not regard it as
credible that he would have been released for deartdays in order to make a
personal investigation of who had been responéiblthe leak. He did not accept that
the appellant had been released from custody aettewsms. Fourthly, the claimant’s
account of the actual leaking of the details of ittiesion was incoherent: journalists
who were said to have known about it had not pbbtistheir information; they had
not been detained or questioned, and there had reenvestigation of any of the
other army personnel who must have planned andgeegnrthe mission.

5. Next, the Adjudicator considered the claim to hagen ill treated. He had before him
a medical report from the claimant’s general ptexcter Dr Najim, prepared on 24
February 2004. That report recorded the claimasitisn to have been detained and
tortured, and added, rather surprisingly, thatdlagmant had last seen his family in
July 2003. The report then records nine scars,amvbis abdomen, two on the back of
his left hand, two on his thumb, two on his righg land one on his big toe. The
comment follows “they are almost due to extensimeswal trauma eg beaten”. On
psychological matters, the report records thatréhee times when he feels the only
thing left to do is “die”; however, he stated vénmly that he knows he will never do
anything to end his life”, and “Suicidal risk: hees frequently think about dying,
however there is serious risk of actual suicideharming anyone else”. In the
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10.

conclusions there is a statement that “he showgrdfgiant signs from post traumatic
stress disorder”.

The Immigration Judge’s conclusion was that it wasre speculation to say that the
scars had been caused by the ill treatment thdlappbkefore him had described.

“Those scars could just as easily have been cansadariety
of different ways especially in the case of a mdmo\was been
a soldier in Rwanda for 13 years during a time af,wcivil
strife and genocide in his country. | note that aippellant did
not need any medical treatment following his terapprelease
and | therefore attach little weight to the mediegdort.”

The Adjudicator added that he did not accept thatith treatment that the claimant
might have incurred was the result of any politiopinion imputed to him: if there
had been a leak of military secrets the autharittere entitled to investigate it.

The Adjudicator then concluded that the appellasttsy was simply a fabrication
specifically designed to enable the appellant ti&kena planned exit to the United
Kingdom. He did not believe the appellant’s oratement that his wife and family
had been ill treated after he left: nor did hedadithat the appellant had travelled on
a false passport or that a friend had paid US$260éhable him to do so. He thus
dismissed the appeal.

The claimant applied, out of time, for permisstorappeal against the Adjudicator’s
decision. The application was supported by a leftem a National Health
psychotherapist. That letter is short and appeebg tbased entirely on the truth of the
appellant’s account: it makes no reference to aagon for disbelieving that account.
The Immigration Appeal Tribunal refused permissionappeal: the Adjudicator’s
findings were open to him on the evidence, cleaetout, and disclosed no error of
law. An application to the High Court for statutagview was refused in November
2004, but by that time it appears that the claimaad gone to ground. He was
arrested and detained over two years later, ond@iber 2006. It appears from the
Secretary of State’s factual summary that furthimsissions were made and rejected
shortly thereafter, but | have no details of thé&n.8 January 2007 the claimant was
released on temporary admission, with a reportorglition.

On 11 July 2007 his present solicitors made furthdamissions on his behalf. Those
submissions were supported by a full medical referin Dr Frank Arnold, a
specialist in problems of wound healing. That rémets out first the claimant’s
narrative of his history, which was apparently eatmore detailed than he had given
on any previous occasion. Under the heading “Cuiviadical Problems” is this:

“His mood is low, he has thought repeatedly ofitkglhimself.

He has difficulty getting to sleep and is frequgntioken by
nightmares about his experiences during his impmsent. He
also experiences intrusive memories (which he dabiark)

and flashbacks (in which he sees the assaultsmrakithough
they were occurring before his eyes). He trieassociate with
others but is now uncomfortable doing so and ugymtfers to
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12.

13.

14.

15.

be alone. His concentration and short term memas a
impaired.”

There is then an account of the claimant’'s scadsaher signs of injury. So far as
scars are concerned, Dr Arnold specifies eightlsirsgars, as well as areas of
multiple scarring and de- or hyper-pigmentation. &eso records the claimant’s
description of tenderness over both heels andeatajh and bottom of his spine, pain
on lateral flection of his spine and a tendencw#dk putting weight markedly onto

the forefoot.

Dr Arnold’s conclusion is that some of the lesi@re “highly consistent with blunt

trauma, such as beatings as described by himé&rsthare “typical” of treatment

described by him, and others are “consistent” whih history he gave. Those terms
are the terms specifically recommended in the kibRrotocol for use on reports of
this kind. The doctor also adds that the claimampgychological symptoms are
“consistent with diagnoses of post-trauma stressrder and depression”, but further
assessment and treatment by a specialist psyshiate warranted. He concludes:

“Taken in the round, the history given, his psycigidal state
and physical signs demonstrate a reasonableHdadi that he
is a survivor of torture. It is disturbing that tistory of torture
and consistent signs (and blood pressure) wereecotded at
the time of his admission to detention”.

The letter from the claimant’s present solicitargking the fresh claim, relies in
substance entirely on the report. It suggests tthatAdjudicator’'s rejection of the
medical evidence is no longer tenable and thahéwve report therefore gave the basis
for saying that an appeal to a Tribunal would hawesalistic prospect of success.
That is the test formulated by Buxton LJ_in WM (DRCSSHD[2006] EWCA Civ
1405.

There was no immediate response to that letter.e dlaimant was apparently
interviewed on 19 November 2007. Documents prodimgethe Secretary of State in
connection with the present proceedings show thang the course of that interview
he stated that he was taking anti-depressant sabiet had suicidal thoughts, but the
last time he had in fact had such thoughts wasdoeihber 2006. It appears that on
19 November 2007 the claimant was also interviewsydthe Rwandan High
Commission and the issue of a travel document wHsased. In the circumstances
of the case authority was sought to remove thenelat on the same day that he was
detained for removal, an expedited procedure availanly in certain circumstances.
The minute sheet of 19 November 2007 records absivet reasons for refusal letter in
respect of the fresh asylum application was “tséered” with no right of appeal. It
also records that the claimant’s reporting condgiavere revised, requiring him to
report fortnightly from 30 November 2008.

Authority for the “same day” removal of the claimamas granted on 20 November.
The documentation seeking escorts indicates thaast envisaged that he would be
removed on 30 November. The necessity for escoats indicated by ticking boxes

“suicide risk” and “medical”. The person organisiegcorts indicated that “this

subject is suicidal and this same day removal mosthead”.
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17.

It is the events of 30 November 2007 that havergiuse to the present claim. At
1.30pm the claimant contacted his solicitors and tileem that he had been informed
he was to be removed at 9.00pm that night. He lea lletained when he reported.
The solicitor told him that he must be wrong, bessaaf a policy of giving at least 72
hours notice of removal. His solicitor said thatvimeuld contact Beckett House, the
home of the relevant Home Office agency, and mahagelo so at 2.20pm. He was
informed that the claimant was indeed due for remh@t 9.00pm. When he asked
about 72 hours notice, he was told that perhapsléiemant had signed a waiver. The
solicitor said that he thought that was extrematiikely. The telephone call having
been cut off, the solicitor then faxed Beckett Hpasd asked why the claimant had
been detained, when there was still a fresh claistanding to which no reply had
been received, and why he was being removed irchrefithe policy. An hour later
he sought a reply to his fax, and at about 3.50penSecretary of State’s decision
refusing the fresh claim of 11 July 2007 was senthe claimant’s solicitor. There
was a factual summary with it, but no removal dimts. Shortly afterwards, in a
telephone conversation, Beckett House confirmedetlveere no separate removal
directions. Having looked at the file they were nabe to say that “same day”
removal had been authorised because of the clasmask of self harming or suicide.

An emergency out of hours application was madd¢oDuty High Court Judge. By
the time the judge came to make a decision it lemtbime apparent that the claimant’s
travel documents did not match the route on whieghSecretary of State had booked
his removal, so his removal could not take platerafl. At 9.30pm the claimant was
released, and was told to report again to Immignatservices on the Monday
morning.

The present claim

18.

19.

The claimant seeks judicial review of the Secretdr$tate’s actions in three respects.
He challenges the refusal of his fresh asylum cl@ms is the original ground 2); he
challenges the decision to detain him on 13 Noven#f¥7 with a view to his
removal the same day (ground 3); and he challetngedecision to attempt to remove
him on that day without giving a longer period aftiope to the claimant or his
solicitors, and without serving any separate rerhakeections (ground 1). As |
indicated at the beginning of this judgment, he pegnission on grounds 2 and 3 but
not on ground 1.

Following the issue of proceedings and in the a@wfscorrespondence between the
parties, the Secretary of State offered to andadiilddraw the decision letter refusing

to treat the submission of 11 July 2007 as a fodgzim. A new decision letter, again

refusing to treat those submissions as a fresinchais issued on 8 May 2009. The
claimant wishes to challenge that letter too. Hekséo amend his grounds to claim
an order to do so. There is no objection from ther&ary of State and it is clearly

expedient to allow the amendment. | do so. | agvite the claimant, however, that

that is to add an issue rather than substitutiteg @he status of the letter disclosed to
the claimant’s solicitors on 30 November is of mtran historical interest, because
the legality of the other events of that day magehd on it.
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The first decision letter

20.

21.

The Secretary of State accordingly does not seelefiend this first refusal letter. As
a response to the submission which has been mal@imy judgment indefensible.
The submission, it will be recalled, was suppottgdr Arnold’s report and was on
the basis that the report gave grounds for thinkivag the Adjudicator's assessment
of the claimant’s credibility might need to be iEted. The Adjudicator had found no
support for the appellant’s story in the state isf lody: whereas the opinion of Dr
Arnold, as an expert in wound healing, was thatrtteks on the claimant's body
were highly consistent with, typical of, or at thery least consistent with aspects of
the appellant’s story. The first decision letterkesmno mention at all of that aspect of
the claim. It sets out the Adjudicator's conclusoon the medical evidence,
apparently with approval, and without any indicatithat the new submissions are
directed at them. It treats the new submissions @aim that the claimant’s removal
now would breach Art 3 or Art 8 of the European @Gamtion on Human Rights,
because of his present medical condition, althouglsuch claim was made in the
submissions. Thus the first decision letter rejectdaim which had not been made,
and fails to deal with the claim which had been enabhere is simply no question
that it has to be regarded as an entirely inadeguesponse to the letter of 11 July
2007. Without any doubt it incorporates a decisahich took into account
immaterial matters and failed to take into accoomdterial matters. The claimant
accordingly succeeds on ground 2 as originallyeesl. If it had not already been
withdrawn, the decision would have had to be quéshe

Mr Goodman made a number of other submissions abatietter and the decisions
it incorporated. He asserted that it was evideptbduced in haste, and asked me to
share his suspicions that it was not in fact ddafiatil those instructed him raised
qgueries with Beckett House on 30 November. | hawvekéd at the documents
disclosed by the Secretary of State, and | haveedonthe conclusion that there is no
basis for that submission. It is not exactly cledren the content of the letter was
formulated, but the decision to reject the subroissloes appear to have been taken
on about 12 or 14 November, prior to the claimamterview on 19 November.
Where it was envisaged that that interview mightegiurther information to the
claimant’s advantage is not clear and does notemafhere is in my judgement no
reason to suppose that the decision to remove lthmant was made before the
decision to reject the submissions made in therlett 11 July. On the contrary: the
decisions about the claimant’s removal were cleaudyle after it had been decided to
reject the latest submissions.

The claimant’s detention

22.

23.

| turn now to the second of the issues on which dlagmant has permission: his
detention for a period of time on 13 November 2007.

The claimant is an illegal entrant. He is therefsubject to the setting of directions
for his removal to his country of nationality, asrmitted by paras 8-10 of Sch 2 to
the Immigration Act 1971. Paragraph 16(2) of thensaSchedule provides that if
there are reasonable grounds for suspecting tipetrson is someone in respect of
whom such removal directions may be given, he neagdiained under the authority
of an immigration officer pending his removal. Tlpawer, on its face quite general
and applicable to the claimant, is, however, sutistdly reduced by policies adopted
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by the Secretary of State. There is no doubt abimitiegality and effect of those
policies, for para 1(3) of the same Schedule reads

“in the exercise of there functions under this Antmigration
officers shall act in accordance with such insiong (not
inconsistent with the Immigration Rules) as maygheen them
by the Secretary of State”,

and there is nothing in the Immigration Rules iatato detention. The policies in
guestion are before me in the form of an undatesioe of chapter 38 of the
Secretary of State’s Operational Enforcement Martiappears to be agreed that that
document provides an accurate guide to the polmpesative on 30 November 2007.
The chapter begins by setting out general prinsjpdé which the most important is
that there is a presumption in favour of temporadynission or release and that
wherever possible an alternative to detention ibdoused; detention must be used
sparingly, and for the shortest period necessahg procedure for exercising the
power to detain is set out at para 38.6; and a& P&r6.3 there is a requirement of the
use of a form ‘IS91R Reasons for Detention’. Sixsgble reasons are listed in the
paragraph and on the form, and it appears clean fhee context that detention will
not be in accordance with the guidance unless &t lene of the six reasons is
applicable. They are as follows:

« You are likely to abscond if given temporary adnassor release

- there is insufficient reliable information to deeicbn whether to grant you
temporary admission or release

« your removal from the United Kingdom is imminent
« you need to be detained whilst alternative arrareggsiare made for your care
« your release is not considered conducive to théiggbod

- | am satisfied that your application may be decidedtkly using the fast track
procedures.

IS91IR was completed for the claimant. The firstl @inird reasons were marked as
applicable. Nobody supposes that the first reagbe likelihood of absconding - was
of any importance save in the context of the thlitge claimant had been released on
temporary admission with the reporting conditiom smme months, and had been
again released on similar conditions only aboutla®s previously. But the decision
to remove him meant that it was thought that hisaeal was imminent, and that very
fact, and that alone, was no doubt thought likelynicrease the risk of absconding.
The fourth possible reason is not marked: it isuctbat in this case the detention was
substantially on the ground that removal was immink is for that reason that it is
right to consider questions of the legality of tl@imant’s detention separately from
issues relating to the applicability of the “sanmsy/dremoval process. His removal
was “imminent”, whether it was going to take placehe next few days or the next
few hours.
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27.

28.

Mr Goodman submits that in truth the claimant’'s ogal was not imminent at all,
and the policy permitting detention of a personjectbto imminent removal did not
apply to him. The claimant had made submissiong gaiamount to a fresh claim
under para 353 of the Statement of Changes in Imatidsn RulesHC395.Paragraph

353A reads as follows:

“Consideration of further submissions shall be sabjto the
procedures set out in these Rules. An applicant mdsomade
further submissions shall not be removed beforeSberetary
of State has considered the submissions under 3&Baor
otherwise.”

So, until the submissions have been consideredrenmval can be regarded as
imminent. In the present case there were in Mr Guands submission two problems.
First, although there had been a decision to réfecturther submissions, it had been
made on a wholly inappropriate basis. It couldthetefore be said that the Secretary
of State had “considered the submissions”. Secordéy actual arrangements made
for removal could not be carried out because ofiiffeculty about the route.

It does not seem to me that the latter consideratiould effect the legality of
detention. Removal could still be imminent if a n#éight had to be found, or new
documents issued. It is true that because of tisenatch between the documents and
the flights, removal could not take place on 30 &mber, but that is not all itself
sufficient to prevent removal being “imminent”.

The other argument is more substantial. It appéatswhen Mr Howell QC granted
permission, he thought it was arguable that ifrjection of the further submissions
was unreasonable, the detention was unlawful. AKMrats points out, the decision
to detain the claimant would undoubtedly have bkesvful if the rejection of his
further submissions was reasonable. The questithreisfore what is the effect on the
lawfulness of the detention of a finding that thejection of the claimant’s
submissions was not reasonable or not lawful.

| have been referred to a number of authoritieatirej to detention in cases where
deportation or removal decisions were said to hbgen made in ignorance of
submissions that had been advanced, and one wieereftusal of leave to enter was
said to be so wrong that it was obvious that areapwould have to succeed. It is not
easy to derive any very clear rule. On the one haaKennedy LJ said in Ullah v
Home Office[1995] Imm AR166, giving the leading judgment inveo-judge Court
of Appeal in a case where a deportation decisiahbden made without regard to all
the relevant factors, but the claimant had beeaied on the strength of it,

“There is nothing in the wording of ... the stattdesuggest that
where a notice is withdrawn or set aside by thetcasia result
of proceedings for judicial review the arrest ahd period of
detention will be retrospectively rendered unlawf8lch an
interpretation would cause serious problems noy doit the
Secretary of State, but also for those like thenjlgration
Officer] who are instructed to act on his behalf”.
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29. Similarly, as Nicol J said in R (Kullas) v SSHR009] EWHC 735 (Admin), a case
where the claimant was detained following a deaisefusing him leave to enter that
he claimed was clearly wrong, it was right to agvath the Secretary of State’s
submission that

“it is unhelpful and unnecessary for the Immigratiofficer to
have to go through the exercise of trying to predicether an
appeal against refusal of leave to enter was btmsdcceed”.

30. On the other hand, as Brooke LJ in ID and othdrome Office[2005] EWCA 38],
giving a judgment with which Thomas LJ and Jacobabdeed, said at [120] after
reviewing the authorities up to that date

“[1]t seems entirely wrong that someone who hasbesngly
detained by the executive because of a filing eaoisome
other incompetence in their offices should not bétled to
compensation as of right.”

He continued:

“I see no reason, incidentally, in relation to aiml against a
first actor, to obtain first either a declaratidrat the detention
was unlawful or a quashing order: it is sufficighiat the
claimant was unlawfully detained on his authoribg asuffered
damage as a result.”

31. One of the difficulties in analysing and interpnetithe authorities results, | think,
from the development of the practice of the Homé&c®fin the period covered by
reports. In most of them there is no referenceny policy that might make the
determination of whether the claimant weable to be detained a difficult rather than
an easy job. Thus, in UllaMillett LJ had no difficulty in saying simply thathere
the requirements of the statute were satisfied,diégtention was lawful. Paragraph
2(2) of Sch 3 to the 1971 Act provided that whepeeson had been given notice of a
decision to make a deportation order against hirmight be detained. The claimant
had been given notice of such a decision, so hisnden was formally lawful,
provided that the notice was “true”, that is to shsected to the person who was
detained, and that that person was liable to dapont Millett LJ said that in order to
render the detention lawful it was not required thlae the right decision, or without
flaw, or otherwise impervious to successful chakeby way of judicial review.

32.  Similarly, in W v Home Officegf1997] Imm AR 302, (one of the cases analysed by
Brooke LJ in_ID, an immigrant was wrongfully detained for nineysldecause of a
filing error. Lord Woolf MR, giving the judgment dhe court, listed features of the
detention scheme which were common ground betwkenparties, including the
following:

“(1) ... [l]ndividuals requiring leave to enter egjno right or
presumption that they should be entitled to beaedd before
leave is granted,;
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34.

(2) A wide discretion is given to the Immigrati@fficers not
only whether to admit detain or release but alsoespect of
the investigations they are entitled to make;

(4) Itis not contested in this case that thenpitiiwas lawfully
detained at all times; and

(5) It is not contended that an invalid decisiorthausing
detention makes the detention unlawful”.

The advent of detailed published directions andigutce in the dozen years or so
since those cases were decided makes it diffioutiet confident that the decisions or
the concessions would be the same now. As | haptaieed, the general statutory
power to detain is still derived from the 1971 Aatit in essence is how confined to
those cases in which the Secretary of State’s tthrex permit detention. It is no
longer sufficient for the statutory power formalty have arisen: there must also be a
reason for detaining that is valid as an applicatad the Secretary of State’s
directions.

Kullas is the most recent case on the topic, and Mr Kowalies on it strongly. In
that case, as | have said, the claimant was da&taom the strength of a decision
refusing him leave to enter. In the judicial revipwoceedings his position was that
the refusal was obviously wrong, and that he hadwemwhelmingly strong claim to
be granted leave to enter. What had happened veasdfter an investigation, an
Immigration Officer had refused him leave to enéerd, on the strength of that
decision, another Immigration Officer had authatises detention. At [5], Nicol J
records that counsel for the Secretary of Stateped that

“the decision to detain can be rendered unlawfulthé
underlying refusal of leave to enter is taintedwdwer, ... the
taint must take the form of either bad faith (whismot alleged
in this case) or irrationality. Thus ... it the usél of leave to
enter is one which no reasonable Immigration Officeuld
make in the traditional Wednesburygense, the decision to
detain which is dependent on it, will also be urildvand the
claim for unlawful detention can succeed.”

The Judge agreed with that. He went on to giveviers on the second point on which
Mr Palmer, appearing for the Secretary of Statggheed with Mr Cox who appeared
for the claimant.

“Mr Palmer’s second disagreement with Mr Cox’s fatation
concerns the identity of the holder of the inforimatin respect
of which a rationality judgment is to be made. MoxCas |
have said, submits that | should look at the f&oswn to the
Secretary of State, in other words, knowledge Hsjdany
immigration official. Mr Palmer argues that thistmo wide.
What matters is the information available to thetuak
Immigration Officer who took the decision to refusave to
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enter. Of course, immigration officials will corsitheir

colleagues, but the Home Office is a vast repogitof

information and even diligent and conscientiouscatfs will

not always be aware of something which is heldvétese in
the organisation. There are examples of that m¢hse. ... [A
letter had gone astray] but it cannot be shown et
Immigration Officer who authorised the claimant’'stehtion
was aware of this. Mr Palmer would say that theonatdity of

the decision should not therefore be judged byreefee to it.
[Another letter had been sent to an unknown adde=gs the
Home Office, and had since emerged.] But it as wetinot be
shown to have been known to the Immigration Offiedro

authorised detention. Mr Palmer would say that, the,

should be ignored in considering the rationalitythed decision
to refuse leave to enter.

8. Again, | agree with Mr Palmer on this mattdr.id, of
course, always open to an applicant for leave terda provide
the Immigration Officer with any information whidie or she
considers would assist their case. If informatiordocuments
have already been sent to the Home Office thabeadrawn to
the Immigration Officers’ attention. In other sitioms there
may be a question as to whether the Immigrationc@ffhas
made sufficiently diligent enquiries in order tdotain
information held elsewhere in his organisation, inuthis case
| do not think that any such criticism could be mad

Mr Kovats seeks to apply the reasoning of Nica fhe present case. The decision to
reject the submissions of 11 July, the draftinghef refusal letter, its finalisation and
signature were dealt with in a department of thenel®ffice that was different from
that which dealt with the decision to detain. Thdetainor” was, in Mr Kovats’
submission, entitled to rely on the letter refusthg submissions and to take it as
showing that the claimant’s removal was imminent.

| see without any difficulty the force of the argem that in the usual case an
individual working in one department of the Homdi€¥ ought to be entitled to act
on the strength of documents produced by his aglles. If everybody taking any
decision against a claimant had to satisfy himgelf every preceding step had been
taken properly, the executive would grind to a .hBlit this is not a case like Ullah
where the issue of the document necessarily setflesquestion of lawfulness,
because of the policy. Nor is it a case like Kulidsere the argument as to legality
depended (despite the claimant’s assertion) orce@lynjudged prediction as to the
possibility of an appeal succeeding. Nor is it seckke ID (and, indeed, Kullaalso),
where the claimant sought a remedy specificallyresgahe Immigration Officer who
had detained him. This is a case where the Segrefadtate is the only defendant,
and the Secretary of State having made a decidiomit & good faith but obviously
bad, seeks to distance himself from responsibibtythe consequent detention by
pointing to the division of authorities in his owepartment. It seems to me that there
are rare circumstances, of which the present sased, where relying on a division
of responsibilities will be not a proper recognitiof the demands of executive
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efficiency, but rather an argument that is repugteth to common sense and to the
right to liberty.

It would only be with the greatest of hesitatioatth would suggest the introduction
of a further psychological element into any aspddhe adjudication of fresh claim
decisions. As WM (DRCj)s usually applied, (but subject now to the decisof the
House of Lords in ZT (Kosovo) v SSH[2009] UKHL 6) judicial reviews or fresh
claim decisions typically involve a judge decidinghether he thinks that the
Secretary of State was entitled to think that thbuhal would think that the claimant
could not succeed. But the relevant state of mmdhe present case is of quite a
different order. This was not a case where subomsshad been sent in and a decision
was accidentally made in ignorance of them, so @hdecision maker might say he
did the best he could on the material that wasaldh Nor is it a case where the
decision is on one view capable of being an adeg@siponse to the material that was
available. In this case a letter which was to hamt] which quite clearly said one
thing, was responded to as though it said somettongpletely different.

In these circumstances it appears to me that reonedle Secretary of State could
take the view that the submissions had been carsideithin the meaning of para

353A of the Immigration Rules, and accordingly m@sonable Secretary of State
could regard removal as imminent. Such cases willdoubt be very rare, and it

seems to me that if they do occur a detention ptingpto be based on the imminence
of removal cannot be rendered lawful simply bybigsng authorised by a person other
than the one who dealt — or rather failed to deaitk the submissions.

For those reasons | have come to the conclusianthieaclaimant’s detention was

unlawful. The record of detention notes that itdoeat 15.05 on 30 November 2007
and there appears to be little doubt that the @ainwvas released from detention at
about 9.30 that evening. | therefore conclude Heatvas unlawfully detained for a

period of a little under six and half hours.

The “same day” removal process and its mechanism

40.

41].

The Operational Enforcement Manual and its succestate that when it is decided to
remove a person, 72 hours notice must be givelydimg at least one working day in
the last 24 hours of the period. If the claimarg hasolicitor on record, the solicitor is
to be informed of the decision. The declared aimoisensure that those facing
removal have a proper opportunity to make theialfiegal challenge to the process
invoked against them.

The Manual also sets out two exceptions. One isalevant to this case. The other is
that an exception to the minimum 72 hour notificatperiod may be made where
prompt removal is in the best interests of the gersoncerned. One of the two
possibilities is “medically documented cases dfeitpotential suicide or risk of self
harm”. This was the procedure invoked in the presase. The claimant challenges it
on a number of fronts. Through Mr Goodman he shgt it was inappropriate in his
case in any event. He says that its inappropriatem@as confirmed by the fact that
when removal did not take place he was immediatdBased again. He says that the
decision not to serve the first decision letterhos solicitors until the last possible
minute was an improper attempt to deprive him ghleassistance. He says that he
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could not lawfully be removed without service ohatice of removal directions on
him.

42.  This is the ground upon which the claimant needshssion. | have decided not to
give permission.

43. The claimant's release from detention when his mahoould not be effected does
not begin to show that the “same day” removal pgeasas not appropriate. By the
time of his release he was no longer facing imntimemoval and it was perfectly
reasonable to suppose that the risk of self haarshhstantially diminished.

44, Whatever else was or was not in the material befloeeSecretary of State, it was
clear that the medical report submitted on 11 &ng the claimant's answers at
interview on 19 November included references toistuthed mental state. The
claimant was taking regular medication for dep@ssind, when asked, apparently
consistently referred to suicidal thoughts, evenefthen indicated retreat from them.
In these circumstances it does not seem to me wdwable that it was irrational or
otherwise unlawful to adopt the process designedhiose with medical needs or a
risk of self harm. It may be necessary in suchurirstances for the Secretary of State
to have the confidence of his convictions as toappropriateness of removal: the
intervention of the claimant’s lawyers may desiabilthe claimant’s psychological
state and increase the risk of harm. And | do egard either the judgment of Munby
J in R (Karas) v SSHI2006] EWHC 747 Admin or the speech of Lord StayrR
(Anufrijeva) v SSHD[2003] UKHL 36 as demonstrating that in this cases
arguable that the claimant should have been semtbdthe relevant notices earlier
than he was. Cases outside the general 72 houmusé each depend on their own
facts.

45. It is clear that the claimant was given access telgphone in order to phone his
lawyers. He was able to inform them, accuratelyat his removal that evening was
proposed, and they then took the matter up onbdilf. So this is not a case like
Karaswhere the intervention of the lawyers was forugt@nd unintended.

46. Like Mr Howell QC who refused permission of thismo | do not regard the grounds
raised as properly arguable. If | had regarded therarguable, | should have refused
permission on the ground that no useful purposeldvbe served by reaching a
decision on them. The claimant did have accesesgal Irepresentation. He was able
effectively to challenge the notices. He was nohaeed the same day. All the
decisions which might be quashed under this headrbe ineffective within the
course of the day.

47.  That concludes my judgment on the points raisetthénoriginal grounds for review.
In view of the materials before me and the conolusil have reached on them, it is
not necessary for me to take a view on Mr Goodmapplications for further
disclosure of documents held by the Secretary ateSt

The second decision letter

48. The final issue in these proceedings relates t&Hwetary of State’s second response
to the submissions of 11 July 2007. That resposmisentained in the second decision
letter, dated 8 May 2009. This is a substantiabduent, extending to 12 pages, albeit
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in large type well spaced out. There can be no dthat it does purport to deal with
the submissions made in the 11 July 2007 lettee. §étond decision letter refers in
detail to Dr Arnold’s report, and compares the atve given to Dr Arnold with the
claimant’s recorded evidence before the Immigrafiodge, and compares the lesions
recorded by Dr Arnold with the lesions recordeddyyNajim and with the account of
his ill treatment that the claimant gave to the igmation Judge. The letter concludes
that looking at the matter as a whole, Dr Arnoliport does not give the claimant a
realistic prospect of success if his appeal weltgetbeard again by the Tribunal.

The second decision letter is challenged on twocgeal grounds. It is said, first, that
the claimant’s description of his ill treatmeniist different from what it was earlier;
it is simply more circumstantial, as might be expdcwhen, after a lapse of some
years he is invited to give his account in the calima doctor’s consulting room.
Secondly, it is said that it is wrong to take actoof Dr Najim’s report as it appears
incompetent on its face. The arguments are supptrgea witness statement by the
claimant. He says that his impression was that BjinN did not take care when
examining him and did not make a full examinatiwhgereas Dr Arnold did. He says
that he was still raw from the torture when he gheoriginal account, that he had
said that he was beaten with the butt of a gurdbet not remember the exact words
he used to describe being beaten with sticks.

In my judgement it would be quite wrong to disrebdine statement of Dr Najim.
Evidently his English leaves something to be desiamd equally evidently there is a
“not” missed out in the sentence | have cited abgieng his opinion of the
claimant’s suicide risk at the time his report wagten. But it was a report produced
for the hearing before the Immigration Judge, deddaimant had had many months
since he gave his notice of appeal in order proaymper report. The report contains
a description that purports to be a descriptiothefscars on the claimant’s body as
they were when that report was made in 2004. It matssuggested then that the
report was inaccurate in describing scars that wetethere or failing to describe
scars of other lesions that were on the claimam@y. There is simply no basis for
treating it as other than an accurate accounteo€lilimant’s body then.

The claimant’s body as described by Dr Arnold isairtompletely different state.
Hardly any of the lesions appear in both reportser€ is no information about what
the claimant was doing in the three years betwéenreports, nor is there any
indication that Dr Arnold had available to him tmeedical description of the
claimant’s body as it was in the Spring of 2004. Amold gives his opinions,
valuable as they are, on the basis that the lediensotes might be referable to the
claimant’s accounts of his ill treatment. But usld3r Najim's description of the
claimant is to be completely disregarded, Dr Arnoékded to take account the fact
that certain of the lesions appear not to have bedhe claimant’s body in 2004, two
years after he had left Rwanda. His opinions ath¢éocause of the lesions reduce
almost to irrelevance in this circumstances. It idaaimost be right to say that his
opinions simply go to show how wrong he could be.

A particular feature of the difference between te medical reports is the
difference in description of the appellant’'s abdomBr Najim observed two scars.
One was roughly circular, 2cms x 5cms. The othas \22cms long. Dr Arnold
observed that “over the upper abdomen, bi-lategaily extending across the mid line,
there are numerous (approximately 20) linear socagasuring 1-2cms in length.
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These he described as “unusual. They are typicétaodma with a sharp object as
described by him”. The description to which he nefd was the claimant’s claim to
have been “stabbed repeatedly with sharp sticks”.

But the Secretary of State is entirely right to #ast the claimant had not previously
mentioned being stabbed with sharp sticks. He Isaidad been beaten with sticks. It
is not for us to speculate about what caused tjugies seen by Dr Arnold, but the
fact that they were not noticed by Dr Najim, caplwith the fact that repeated
stabbing had not previously been mentioned meanis,seems to me, that a rational
decision maker would be very unlikely indeed toetélkem into account as evidence
of something that had happened two years befor&&im’s report. If when the
claimant made his claim, he indeed showed scam 0 separate stabbings in his
abdomen, it is quite inconceivable that he woultlhreve ensured that he mentioned
that ill treatment specifically, that the doctoraexning him after he had been in this
country for about 21 months saw them, and that thene in his report. And it also
seems to me that there is a world of differencevben a vague allegation of having
been beaten with sticks and the new claim thacthienant was stabbed repeatedly.
The latter claim cannot properly be regarded asraepansion of the former.

The instances of irregularity of pigmentation, soofewhich are described by Dr

Arnold as “highly consistent” with beatings the iclant described, and others as
“typical of changes found following falaka” (a forof ill treatment not previously

mentioned by the claimant.) are again all mattengclvwere not seen by Dr Najim.

When the lesions occurred which caused the irregjels of pigmentation is again not
a matter on which | (or indeed an Immigration Jydgeaght to speculate. The

evidence simply points to their being post-2004tter, despite Dr Arnold’s obvious

credentials, it cannot be assumed that his regoperfect. Scars seen by Dr Najim
appear not to have been observed by Dr Arnoldidropinions, Dr Arnold said that

the pain and tenderness in the claimant’s spine viiamusual in a young man”, but
that description is a surprising one of the appellavho was 44 years old when Dr
Arnold examined him.

It will be recalled that the Immigration Judge gaveonsiderable number of reasons
for his view that the appellant before him lackedddility. Of course it is right to
say that if there is, after all, a good reasonsigpposing that part at any rate of the
appellant’'s story was credible, an appeal to thibufial might have a different
outcome. But it seems to me that no tribunal takatgthe evidence into account
would think that Dr Arnold’s view of the aetiologyf the claimant’s lesions as they
were at the very end of 2006 ought to be prefetoed judgment on a completely
different set of lesions observed on the claimabtidy nearer the date of his alleged
ill treatment, more consistent with the accounthen gave of that ill treatment, and
produced by the appellant, who was legally repreeskand was assembling material
for his appeal.

In that context the other reasons given by the didpator retain their full force. In my
judgment, not only was the Secretary of State ledtiio take the view that an appeal
would have no realistic prospect of success: tleat was inevitable.

In a subsidiary argument, Mr Goodman submits thas irrational for the Secretary
of State to adopt the opinion of Dr Arnold in redatto post traumatic stress disorder
and suicidal thought for the purposes of decidimag the claimant should be subject
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to “same day” removal, whilst rejecting Dr Arnoldpinion of the claimant’s history.

| reject that submission. A moment’s reflectionlwgthow that it cannot be said to be
irrational to accept that a person has a particukadical condition whilst rejecting an
account of how he came to have that condition. bking arrangements for the
claimant’s removal, the Secretary of State wastledtiand bound to have regard to
his present medical condition. Almost the only ¢hion which Dr Najim and Dr
Arnold clearly agreed was the potential diagno$igost traumatic stress disorder and
the suicidal thoughts. The claimant himself prodidirther information in his
interview on 19 November 2007. The Secretary ofeSteas clearly entitled to take
those matters into account in arranging the apmdlaremoval even whilst
disbelieving the appellant’s account of his history

Conclusion

58. For those reasons the challenge to the secondiaedetter fails and this claim
succeeds on the third original ground only. | vi#lar counsel on the appropriate
order.



