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REPRESENTATION

Counsel for the Applicant: Mr J. Gibson
Solicitor for the Applicant: Erskine Rodan & Associates
Counsel for the First Respondent:  Mr R.C. Knowles

Solicitor for the First Respondent: Clayton Utz

ORDERS

(1) A writ of certiorari issue directed to the SeconesRondent, quashing
the decision of the Second Respondent dated 1a3aR007.

(2) A writ of mandamus issue directed to the Secondp®&sdent,
requiring the Second Respondent to determine acgprd law the
application for review.

(3) The First Respondent shall pay the Applicant’s €disied in the sum
of $6,000.00.

MZXPA v Minister for Immigration & Anor [2007] FMCAL619 Cover sheet and Orders: Page 2



FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
MELBOURNE

ML G 174 of 2007

MZXPA
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

1. The Applicant is a Lebanese national born on 5 119¥3. He seeks
judicial review of a decision of the Refugee Reviéelbunal
(“the Tribunal”) dated 15 January 2007.

2. Although his application filed on 19 February 200@ntains three
grounds, ground 2 was expressly abandoned befer€dhrt.

3. Two grounds remain. The first is that the Tribunalecision was
affected by apprehended bias. Ground 3 is thafTthminal erred in
finding that there were other anti-Syrian groupsaafecular nature in
existence in Lebanon for many years, in circumstanchere there was
no evidence to support such a finding. The Applicgought to bring
into evidence before the Court an affidavit fronoféssor Michael
Humphrey of the University of Sydney which was desid to support
this approach to the evidence.

4. Counsel for the First Respondent objected to tleeipé of Professor
Humphrey's report. Argument was heard on this pbist, not least
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because counsel for the Applicant conceded thatPibfessor
Humphrey's affidavit was not admitted into evidenbe would not
proceed with ground 3 in the application.

5. The authorities to which | have been referred sezme to establish
three relevant propositions:

a) save in cases where misconduct or bias or thadikdleged, as a
general proposition it is not possible to admit newidence in a
hearing of an application for judicial review sua$ this one (see
MZXHY v Minister for Immigration and Citizenshij2007]
FCA 622 at [8]);

b) even where new evidence is to be admitted, they paeking to
adduce it must show that it could not with reasdmalligence
have been adduced in trial, and the evidence meisulch that
very probably the result would have been differ@dASB v
Minister for Immigration & Multicultural & Indigenas Affairs
[2004] FCAFC 24 at [42] - [43]);

c) notwithstanding a) and b), where the Tribunal puipto make a
finding of fact which is essential to its reasonprgcess (referred
to on occasions as a jurisdictional fact), andehsro evidence
to support the finding, then this may well cong&tua
jurisdictional error Australian Broadcasting Tribunal v Bond
(1990) 170 CLR 321 at [355]-[357], applied and sead in
SFGB v Minister for Immigration & Multicultural &ndigenous
Affairs [2003] FCAFC 231 at [19] - [20]).

6. In this case, Professor Humphrey's evidence ishdolagbe adduced
for the purposes of contradicting the finding of ffribunal at CB480
that:

“The information that other nationalist, anti-Synagroups of
a secular nature, with non-Christian members in pgurpers,
have existed in Lebanon for many years also temdsmtradict
the applicant's claims that being an anti-Syriartioaalist, he
found the Lebanese Forces to be a natural politicahe for his
views and ideas.”

7. That finding is gainsaid by paragraphs 8 and 11 Rsbfessor
Humphrey's affidavit.
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10.

11.

12.

13.

14.

There are two difficulties with the proposition ameced by the
Applicant. The first is that the finding of the Bunal referred to above
was but one of a plethora of findings it made.

Reading the Tribunal's decision as a whole, if dmgling could
be said to be critical, it is the finding that tihebunal made that
the alleged incident in 1981 which gave rise toApglicant's brother's
death was not true. That finding was made becaheeTtibunal
heard the Applicant and did not believe him becaude the
discrepancies between his evidence and that inbtbther’s death
certificate (see CB477-8).

The finding about the existence of secular grompsebanon was not
in my opinion a central, critical finding to theiunal's conclusions.
It was merely one, and not the most important anggngst many.

Further, it cannot be said that there was no eweebefore the
Tribunal to ground such a finding. The Tribunalereéd (CB480) to
country information which clearly identified seculaationalist parties.
That country information which goes back to Octob@02 also stated:

“The secular and Christian nationalists have, witime minor
exception, consistently boycotted heavily flawedigraentary
elections.”

Counsel for the First Respondent pointed out thigt meant that that
activity must have been going on for some time, &ratcept that
proposition.

Just as | do not accept that the finding aboutsieular groups in
Lebanon was a critical step in the Tribunal's reasp and therefore
a jurisdictional fact, likewise | do not acceptitkizere was no evidence
which could have enabled the Tribunal to come tat #onclusion.
Merely to misunderstand evidence or make an erfofact is not
automatically to commit a jurisdictional error.

Further, | think there is some considerable foncewhat might be
described as the technical objections taken by selufor the First
Respondent to Professor Humphrey's affidavit. Rsie Humphrey
does not, as he should do, set out the instructioaiswere given to
him, nor does he indicate the materials that hedoadulted. Although
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15.

16.

17.

18.

19.

MZXPA v Minister for Immigration & Anor [2007] FMCAL619

it is immediately apparent that Professor Humphsdyoth erudite and
well-versed in certain aspects of Lebanese life arperience, his
formal qualifications are in the field of sociologyd social policy, and
the vast bulk of his published material is concdmah the Lebanese
diaspora, most particularly its experiences as amgy in Australia.

There is virtually nothing in the very long and imepsive list
of the professor's publications that necessarilpugds expertise
in military-political matters of the sort with whichis affidavit seeks
to deal. It is entirely possible that Professomipiirey is, by virtue
of his long research into matters Lebanese, insitipo to give expert
evidence of the sort that was intended. | havealg Bowever, that
on the material as filed, | am not in a positionmeake a finding that
that is so.

Accordingly, | am not prepared to admit the affidaef Professor

Humphrey into evidence, nor in any event do | attleat the ground

in the application which that evidence was desigoeatlvance is made
out.

The other substantive ground advanced by the Apmlits that of bias.
Following two hearings at which the Applicant hateaded and given
evidence, and at which a number of his relatives falends had also
done so, on 4 July 2006 the Tribunal wrote to tipplEant pursuant
to s.424A of theMigration Act 1958 Cth) (“the Act”).

Having referred to evidence received from a numifefamily and
friends, the Tribunal observed:

“All of these people are either close relativesyolurs or have
been known to you for many years. As such, theg aastrong
incentive to ensure the success of your application
protection.

This information is relevant because an infereneg ime drawn
that the witness evidence provided by these pesplet genuine
and lacks credibility.”

As | pointed out to counsel for the First Resporndére first part of
that statement is unobjectionable. It conforms vhitiman experience
and ordinary commonsense.
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20.

21.

22.

23.

24,

25.

26.

27.

28.

29.

The second part of the Tribunal's letter is, howeyoblematic.
It does indicate a predisposition.

Although on one view, family and friends might kadsto be likely to
do their best for any person who calls upon thdra, gresupposition
that such people might be dishonest is not a propservation.

Furthermore, from whom else is it likely that augée would get
evidence? His or her enemies would not wish tosageem. Only
friends and relatives are likely to have direct iexige of the
Applicant's circumstances and to wish to give evageto assist them.

Furthermore, how does a person in receipt of tors af s.424 letter
respond save, as happened here, by attesting padtireg again that
they are telling the truth?

It was not in fact necessary for the Tribunal to e proposition about
possible dishonesty to the Applicant and his wisees The Tribunal
could have made a finding adverse to their creditout the letter.

Nonetheless, the letter was sent and in my viewdogs disclose
a predisposition.

That, however, is not the end of the matter. Thbufal's reasons for
decision given were lengthy and detailed and tsackll the matters
before it. There is nothing in the reasons thageats that the Tribunal
gave any effect to the predisposition to whichvéheeferred.

As | have said, the central critical finding, aséems to me, made by
the Tribunal was its rejection of the 1981 incidemnolving the death
of the Applicant's brother. In the entire narratitleat was the most
compelling piece of evidence advanced by the Applic and was
clearly on one view the wellspring of all his sutpsent misfortunes.

Having disbelieved the Applicant about that incigdert is not
surprising that the Tribunal went on to dismiss pumas other aspects
of the Applicant's story.

Similarly, the findings made by the Tribunal abth# other witnesses
to whom reference has been made turned upon detarelyses of
what it was that the witnesses actually said toTthleunal. The real
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30.

31.

32.

33.

34.

iIssue is whether, taking the s.424 letter in cangd looking at the
Tribunal's reasons as a whole, the Tribunal was t@@ersuasion.

This is a finely balanced matter. Apart from thegée offending
sentence set out in paragraph 18 above the Trisunehsons for
decision were unimpeachable. They contained firglimdpich could
have been fatal to the application even if one Whanores the
material about which the Tribunal expressed itpscism.

Nonetheless, if one accepts, as | do, that theumab had a
preconceived bias about the Applicant’s friends ealdtives, how can
one be sure that that did not affect the otheririgsl the Tribunal
made? | am not able to be so.

In the circumstances of this case the “hypothetfeatminded lay
person ... might reasonably apprehend that the Talbun might not
have brought an impartial mind to the resolutiorthef assertion to be
denied” (per Mansfield J i8ZCSC v Ministej2007] FCA 418 at [38]).

In my opinion, the bias point is made out. Whileiesel for the First
Respondent argued cogently that bias was not madeitowas

nonetheless implicit in his submissions that a ifigdof bias would

give rise to jurisdictional error. The Applicantasiid be granted the
relief he seeks.

There will be orders accordingly.

| certify that the preceding thirty-four (34) paragraphs are a true copy of
thereasonsfor judgment of Burchardt FM

Deputy Associate: Ann Pretty

Date: 12 October 2007
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