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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantaipplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant, who claims to be a citizen of Fjirived in Australia and applied to
the Department of Immigration and Citizenship fd?ratection (Class XA) visa. The
delegate decided to refuse to grant the visa atifieabthe applicant of the decision
and his review rights by letter.

The delegate refused the visa application on teeslibat the applicant is not a person
to whom Australia has protection obligations untther Refugees Convention.

The applicant applied to the Tribunal for reviewtloé delegate’s decision.
The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under

s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausiald whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.



10.

11.

12.

13.

14.

15.

16.

The High Court has considered this definition mumnber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR 1IMIMA v
Respondents S152/200304) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR
387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the
purposes of the application of the Act and the lagans to a particular person.

There are four key elements to the Convention diefin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution
must involve “serious harm” to the applicant (s.9Ikb)), and systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of
capacity to earn a livelihood, where such hardshigenial threatens the applicant’s
capacity to subsist: s.91R(2) of the Act. The H@yurt has explained that persecution
may be directed against a person as an individua$ @ member of a group. The
persecution must have an official quality, in tkese that it is official, or officially
tolerated or uncontrollable by the authoritieshef tountry of nationality. However,
the threat of harm need not be the product of gowent policy; it may be enough
that the government has failed or is unable togatadhe applicant from persecution.

Further, persecution implies an element of motorabn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasutdowever the motivation need
not be one of enmity, malignity or other antipatbyards the victim on the part of the
persecutor.

Third, the persecution which the applicant fearsinte for one or more of the
reasons enumerated in the Convention definiti@te rreligion, nationality,
membership of a particular social group or politmainion. The phrase “for reasons
of” serves to identify the motivation for the irdlion of the persecution. The
persecution feared need notdmelyattributable to a Convention reason. However,
persecution for multiple motivations will not s&ishe relevant test unless a
Convention reason or reasons constitute at leastdbential and significant
motivation for the persecution feared: s.91R(19fahe Act.

Fourth, an applicant’s fear of persecution for agamtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@linded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.



17.

18.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to
avail himself or herself of the protection of hisher country or countries of
nationality or, if stateless, unable, or unwillibgcause of his or her fear, to return to
his or her country of former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19.

20.

21.

22.

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal
also has had regard to the material referred thdrdelegate's decision, and other
material available to it from a range of sources.

The applicant appeared by video link before thédmal to give evidence and present
arguments.

The applicant claims to be a citizen of Fiji, ismieed and his wife and children
remain in Fiji. Movement records accessed byTifleunal indicate that he made
several entries to Australia during the years podnis application for a Protection
visa. He claims that his religion is Seventh Daiwv@ntist. In his Protection visa
application he sets out his qualifications andwuosk history. He claims that for a
few years prior to his application he was unempdoye

In his Protection visa application, in answer te tjuestion why he left his country, he
said he left for a better future in Australia. Separate sheets provided with the
Protection visa application and headed Appendix-dugh to Appendix 6, (folios 69-
75), he stated as follows:

« “lleft my country to seek protection here in Awgita Frustration and fear of intimidation,
victimisation by the military because of my pol#iteliefs have motivated me to make this
move to Australia. |left the country to seek #drdife that | have observed as enjoyed by
the citizens by this wonderful nation and wishégoart of it too. | have been to this country
on a few occasions and wish to become a citizemecause of the many issues that | view
as threatening to myself and to my family back aimmb. | now have an Australian
qualification [name of qualification] and | wouldké to pledge my allegiance to the
Australian way of life and its laws and suppoihievery which way that | possibly can.

| found it very hard to get employment that dessimg qualification in my country and | do
not agree with the current government as it is mawful one that governs through the
pretension of “cleaning up” while my family andthe innocent people of the country
continue to pay the price of their unlawful actstiyyng to survive the high cost of living,
with restrictions and exercising our freedom ofice@nd speech through the correct forum.
As a citizen of my country, there is no forum tiseamy concerns to the authorities, and from
time to time it has triggered my intention to séelstralia’s protection. (Appendix 1)

» | fear that | will be imprisoned, intimidated byetimilitary and live a continued life of
frustration and fear to the restrictions of my basiman rights. The situation in Fiji is
discouraging to me to live in Fiji as | am forcedite daily with human rights repression in
the form of severe restrictions and freedom of eggion and media rights and the inability to
openly comment on government policies that are statiag the lives of our people. In my



view, the PED (Public Emergency Decree) is curyaudgkd to weaken any form of dissent. It
is being used as an explanation of rationale bethiedtopping of any gathering by citizens
of the country to voice our concerns about the emirgy situation in Fiji. This has severely
affected my choice of country as home and | woehden want my children to be brought up
in an environment that portrays the “illegal” asgal” and the “wrong:” as “right” or it will
provide a negative platform in my children’s meityalThat will NOT respect the rule of law
and its meaning to our basic well being and itsdatn the next generation.

I have this fear that if | return to my countrwyill always be subjected to torture, frustration
and intimidation even if | were to open my moutk &oice my concerns to anybody. | have
been observing the deteriorating situation inafig | wish to seek protection early before it's
too late for me. (Appendix 2)

The current government will harm and continue tetreiat me if | do go back to Fiji. Their
policies of a better nation for the people is fani being a reality and comfort to me. The
current high cost of things in Fiji is already ffairon a daily basis and | envision that as the
days, months and years do pass by, it is going tmich worse and unbearable for us and
will cause more physical, psychological and ematigrain for me and my family.

News and rumours of people randomly picked up aid im detention by the military for
unknown reasons is very alarming. Although infatiorais presently censored to the public,
word goes around very fast in this small commuaitg has instilled fear every time | see
soldiers in uniforms and military vehicles on thests.

During the period that my [child] spent at the hitadpl made many enquiries and pushed to
help the officials about the results and quickagito be taken. | was just overlooked and
felt that the system of the government has beessiafl with other agendas. Pushing for
effectiveness from an ordinary citizen like mydedid no effect on them as their cause is
more important than the life of one human beinge Trauma of watching my [child] die in
front of all of us (the family members) is very @albable and | cannot bear to go back and
live under this system of governance any more asistill not have fully recovered from

it.

| couldn’t get a job because my academic qualificest were not recognised by the
government as it has its own recognised educatingéiution where it recruits its workers
from. Other graduates were always first prionitythe selection for employment for many
years and we have always been second class to ithehe selection process of the
government. Even if | were to be employed by themsalary would be far below the salary
of those graduates (although my qualifications laigher) from their own recognised
institutions which would really make it hard for iwecope with living and its rising costs in
my own country. The promise of better things tmeas far from reality for me who has
faced discrimination mainly because of my choicedifcational institution. (Appendix 3)

The reason why | know that the government of Fiii harm me are:-

1. I have always been against the current governnmehitsiunlawful leaders who act like
they are saving the country from corruption yenlmmore poor than before. Although |
have been sharing my views openly through persmralersation with people | meet, |
am fearful that, as small as the country is, | aglbn become a target by the government
and the army, and can soon face interrogation asdllply torture like the many other
people who have gone through it before. [Mr A] e to a [relative] of mine was taken
to the army barracks on [date] and was killed #mesday without any clear information
and detail. That is a major cause of my fear.



2. | was following a group of activists on a campaafrhuman rights in [year], and |
watched in horror as the army came and forciblk tibhem and loaded them into the
trucks to be taken to the barracks. Some of themeassaulted including the women in
the group. |did escape unnoticed and fearful. lhityd wondered what can happen to
me and my family if we were the targets of thisetitneatments.

3. The emotional pain and suffering with the hard ilifé-iji is unbearable to me (and my
family) at the moment as | could not wait to get ofithe country. Today is the first
anniversary of the death of my young [child][nam#&lo passed away in my arms one
year ago [date] at 11 months old. [My child] wasrbvery healthy and cute. At 7
months [my child] developed some symptoms and akert to hospital for medical
check up. Blood samples were taken by the hospitsilgiven the seriousness of this
process to diagnose and quick action for the[childeds, we had to wait two months to
get the results of the test and by that time, @ baen too late to save my [child].
(Appendix 4).

* The government authorities would never protectfrhgo back for the many reasons that |
have mentioned in the previous questions and ther@nces that | have gone through of
which I am blaming the government for and the autrsguation that | have been facing back
at home with my family. No, they will not protecerbecause of :-

My political views on the current government atsdmethods.

- My being a graduate of an unrecognised institugind discrimination of wages that
| will face even if | am lucky to be employed.

- My involvement in the debate with military offads that came to my community to
promote the peoples charter — a document pushtblgvernment to the people to
accept. | have been critical with their presentatind have made a stand under the
restriction of basic human rights that their préagon and the document highlights.
| felt that | may be a target for my community,ttttee military may look for, given
my academic qualifications from that community.

- This is also a reason why they will not prote@ il return to live, a horrible,

terrible and miserable life in my country. (Appént)

» Although there are no current criminal charges pendgainst me, | only want to let the
authorities know that | was charged with assaulgear] of which | denied and pleaded ‘not
guilty’ until it was solved in court in [year]. Ahe closing of this case, | had expected that
my name be cleared and the record be set stramghtenfirmed that the case had been
solved in court and that my name be cleared. biegth happy about that rather embarrassing
experience. However, upon applying for my visadatg], | was required to produce police
clearance. On doing so, | was informed that there still a case pending on my nhame and on
the records the police said that | have been clarjbave explained on the phone to the
Australian Immigration Dept in Fiji of this matteence the approval of my current visa.
(Appendix 6)

23. The applicant provided a copy of his passport éoDepartment. He also provided
other documents including a copy of his Driversenice and a copy of a Student
Card.

Departmental interview

24. The interview was conducted in English. The applicstated that his wife and
children are still in Fiji. He stated that his ik working. He stated that he and his



25.

26.

27.

28.

29.

family feel frustration because of the currentaiton in Fiji. He said he feels that the
country is deteriorating. He stated that he asdniie discussed the situation and
decided that it was best for him to leave beforaething drastic happened.

He stated that he was a member of the SDL. Hehsaadtended some of their
meetings and gatherings. He said he witnessed ebthe things that happened at
the hands of the military. He said that the arragspnnel are not responsible
defenders of the law of Fiji. He said they areywaolent. He said because he is very
fit he was fortunate to escape harm at the hanttseamilitary. However he saw
some people being abused and assaulted. He satduhntry was filled with fear. He
said he also showed support for human rights groupgi. He felt that because he
was educated he had a duty to do so. He said nsavedre being led and the military
would arrive and stop the meetings. He said Fiidimens had not been told the truth
by the media. He said different things are happgenHe said that there is an
underground movement controlled by the militaryt {r@ss on any information about
what people are saying He said persons findficdif to even trust their neighbours.
He stated that he has several children. He saisl Very worried about the future.

The applicant talked about his difficulties in fing employment because he was not
seen as acceptable by the government. He stakdwdn his salary, if employed by
the government, would be lower even if he had #mesqualifications as a colleague.

The applicant said he was studying in Australidie &pplicant talked about the
military in Fiji trying to promote the Peoples Ctear He said when they came to his
community, they gathered everyone together at nigig. He said he is regarded as
an educated person in his community and a persenswble to speak publicly. He
stated that he asked some questions. He saidthledethe military personnel
became offended. He said there was another perssami. The applicant said that
he expressed the view that the Charter was uniféersaid the other person backed
him up. The applicant stated that a few months laé€found out that they were
asking about him amongst the community. He satinfade him feel suspicious. He
said for a person like him who speaks out, it isansafe place to be. He said when he
was in Fiji last year, he was approached by pebgldoes not usually have much
contact with and they were asking him questionsiabaneeting which took place
with the military. He said he found that to beyeiorrying. He then decided he
should leave because if he stayed something magtyidn to him. He said some
family members are now in Country X. He said hdsf@ewill come round to him one
day. When he was asked what his relative had bekg,dhe applicant said he was a
government worker. He said he was at home anthilitary took him away. He said
his relative always spoke his mind and would neehzacked down. He believes that
is why he was killed.

The applicant was asked if he wished to providefarther details. He said he is very
worried and that is why he is in Australia. Hedsae is hoping that if he is out of
sight, he is out of mind. He said he is hopingd tha family will not be affected. He
said he fears for himself and his family. He daédeels at peace in Australia because
he feels safe.

The Tribunal wrote to the applicant indicating thdtad considered the material
before it but was unable to make a favourable detisn that information alone. He
was invited to appear before the Tribunal.



30.

31.

32.

The applicant did not respond to the invitatiothe hearing and did not attend the
Tribunal. The Tribunal made some enquiries bypiebming the applicant on his
mobile phone. He told the Tribunal case officextthe is now living in another state
and was unable to attend the hearing. He alsedsthat he had sent some material to
the Tribunal. The case officer told him that thréotinal had not received any further
information from the applicant.

Subsequently the Tribunal received a letter andradlbcumentation from the
applicant. In his letter he stated that he wouwltlbe able to attend the hearing
because he had changed his address. He statde:tivals attaching some
information and because of financial circumstarfeebiad to suddenly change his
address. He stated that the distance involvediareaway from work had caused
him difficulty and that contributed to his decisinat to attend the scheduled hearing.

He stated that he fears persecution for “emotiofedbnomic” and “physical”

reasons. He stated that the death of his infaltt bhs caused “emotional
persecution”. He stated that “prejudice in therthstion of employment

opportunities is a persecution” that he faced jn Fe stated that although he may be
considered for employment now “it will not be fonlg as the retirement age has been
reduced to 55 and considerations are continuirigrtber deduct it to 50”. He stated
that if he returns home he fears for his life beeale is not sure “as to the
confidentiality of what | have done here now and e subject to physical
persecution if knowledge of what | have done (ajpyjyor protection) gets to the
military. He provided three photographs of hidatlasind documents relating to the
death of his child.

Tribunal hearing

33.

34.

35.

36.

The applicant appeared via video link before thbudrral. He provided his evidence
in English. He told the Tribunal that he did nawh any further material to provide to
the Tribunal.

He stated that his wife and children remain in. Hiiis children attend school. His
wife works full time. He said that she does naheanough money to support the
family so he sends her a sum of money each fortniglle said that his only sibling
lives in Fiji. He said that his parents are abwel live on their own. They are coping
financially because he sends them some money. diteelpoth elderly. He said that
his sibling is married. He said that his siblingfgouse is unemployed but his sibling
is managing to support the family.

The applicant his religion is Seventh Day Adventist stated that he does not fear
any harm because of his religion. He told the 0mdd that he had been a member of
the SDL and that he supported that party for maary. He said that he attended
many meetings and was happy with what the partpeated. He said that big
meetings were held in Suva.

The applicant has studied for and completed a eaaréustralia. He recently
graduated. He had a professional position inféijseveral years. He said that he did
not work in Fiji since [date]. He has been malkirigs to Australia from Fiji for

several years. | asked why he had not applied férotection visa sooner. He said



37.

38.

39.

that he had thought about it but decided to corapiet study and graduate before
applying for a Protection visa.

He said since 2006, he has seen a big change.inHgjsaid that he feels that his
rights and the rights of others are not observe@spected. | asked the applicant
about [Mr A] and referred to the fact that the aqgoit had referred to his first name as
“[Name 1]” and not “[Name 2]” as reported by theegs. The applicant said that
family members knew him as Name 1 but his first eamas Name 2. The applicant
said that Mr A’s wife is the applicant’s fatherative. They used to see one
another at church gatherings. He said that healveesys very outspoken and was not
reluctant to speak his mind. He also was an et#reir church. | noted Mr A’'s age.
The applicant said that elders can be any age i€tiurch feels that they fit the profile
of an elder. The applicant said that he is relededr A’s wife and he used to see her.
He said that when Mr A died, his wife was in AuB&rand the applicant spent time
with her. She was told that she must return toleigause her husband was in
hospital. The applicant said that at that time ynaaventh Day Adventists came from
Fiji to Australia to attend a church function. Mrstayed at home because he was
busy with work commitments. His wife and child@e now living in Country X and
the applicant believes she has applied for a Piotecisa. He said that he has not
spoken to her since the funeral because she wamtsdlate herself. The applicant
then described the village Mr A came from.

The applicant told the Tribunal that at an appratendate four military officers
arrived at his village to talk to the villagers abthe People’s Charter. He said that
they were dressed as civilians. He said the mgébiok place in a public place. He
said that a person with a senior position in tle@awho is a Fijian lady, was told to
spread the word about their arrival amongst theleeio the village. He said that
about 40 people attended the meeting. He saidtieadf the four men spoke. The
applicant could not remember his name. He toldjtbep that the People’s Charter
was excellent and would be enforced. He alsccaéd the previous government.
The applicant told the Tribunal that part of thea@#r is acceptable but many parts
are intimidating. The applicant said that he agtatng the meeting if they realized
that saying ‘yes’ to the Charter would mean thatrthghts were seriously affected.
He said that the army officers started to smile said nothing. The applicant said
that he became angry because they would not and#essaid that he remained calm
and told them that if they could provide some reabte explanations, people might
accept it. He said that he could not shout becheaseas fearful that if he did so, it
might be dangerous for him. He said that he was &nd just raised his voice a little.
He said that he was trying to express his poivi@k and felt that there would be no
opportunity for anyone to voice any concerns albloatights of citizens of Fiji.

He said that another man also spoke up. He saic#hbelieves this man is now
living in Country X. He said that this man madeigr comments about the Charter.
He said that he asked them whose ideas and phiigsegre used to prepare the
Charter. He said he mentioned the names of somfespphers and he gave the clear
impression that he was very frustrated with the@ats of the Charter. | asked if they
answered this man. He said that the officer whiblde®en speaking about the Charter
stood up and went outside. He said that the dbitee remained and tried to answer
guestions but they were not very successful. litethat they kept repeating the same
things over and over again — that the people shawgort the Charter and what it



stood for. The applicant said that there is narfofor any concerned citizen to raise
individual concerns. He said that the meetingeldstbout three and a half hours and
it finished because it was getting late. He saig two people from the village spoke.
The applicant said that he thinks that they weoefightened to say anything.

40. The applicant said that in Fiji, hardly anyone $seidarmy personnel are present. He
said one must not question them because it withetttidverse attention. The
applicant said that he was not quite sure whydiative Mr A had been arrested.

41. | asked the applicant what he thought would hagpdnm if he returned to Fiji. He
said that he could not be part of this governmedtlee would feel very frustrated.
He said that he is fearful about his return, esplycsince he applied for Protection
from the Australian government. He said that hiélvei declared a traitor because of
that. | told the applicant that the Tribunal contat find any information which
indicated that people returning to Fiji had sufteamy adverse attention from the
Fijian authorities because they had applied fotgmtion in Australia. The applicant
did not comment. | also mentioned to the applithat his movement records
indicated that he had returned to Fiji quite ofsenl had not suffered any harm. He
said that he may be targeted now because of whetahds for. He said that in about
[date], a friend of his told him that he had met tawen, whom he did not know, who
were asking about a person and named the appliednsaid that his friend knew
they were military personnel. The applicant saat thas caused him some concern. |
mentioned to the applicant that his movement recordicated that he was in Fiji at
that time. He said that was correct. He said &g wnemployed and studying at
home. | noted that he had also been to Fiji itefldate]. | asked why he had
returned if he had been fearful. He said thatitlendt think it was serious but he was
planning to lodge a Protection visa as soon agiehéd his studies. | mentioned to
the applicant that it would have been easy fomthtorities to find him if that was the
intention. | asked if he had heard of any otheyuemes being made about him. He
said that there none that he knew of.

42. 1told the applicant that it appeared from his evice that he did not have a very
strong case and that the Tribunal was concernedt &he fact that he had gone over
and back to Fiji many times and had not been tacgby the authorities. The
applicant said that he understood what the Tribural saying but felt that he may
now be targeted if he returns to Fiji. | askeddpelicant if he would like to tell the
Tribunal anything else about his application. ldielshat he expressed his personal
view and he had written everything in his applicati He said that he could have
made other claims but he wanted to tell the tridle. said that he did not wish to add
anything further.

Independent country information

43. No information has been located that indicates tt@military regime of Commodore
Frank Bainimarama is able to effectively monitoe golitical activities of Fijians
abroad. In 2008 Fiji did ‘revive’ the National Sty Council (NSC) and the Fiji
Intelligence Services (FIS). According to the Hijmes, ‘[tthe NSC was established
in 1990 to protect Fiji from espionage, sabotagdijt®on, foreign intervention and
terrorism’ (Elbourne, F. 2008, ‘Regime revives By agency’Fiji Times 28
Februaryhttp://www.fijitimes.com/story.aspx?id=82492Accessed 19 May 2010) It
is doubtful that the NSC or the FIS have the reseginecessary to monitor the



activities or all or even many of its citizens amtovithout the assistance of pro-
regime expatriates. No information has been locttatindicates that pro-
Bainimarama Fijian expatriates in Australia or elsere monitor the activities of anti-
regime activists and pass on this information torgime. What does appear likely is
that Fiji's military censors monitor reports onifij the international media and take
note of critical remarks made by local and overse#iss of the regime; on ‘22 May,
Tale Tora, one of the military’s censors, contad®eter Wagavonovono and warned
him not to speak to the overseas media as theanyitere monitoring all overseas
media interviews with Fijians’ (Amnesty Internatadr2009,Fiji: Paradise Lost — A
Tale of Ongoing Human Rights Violations April —Jyd 22).

FINDINGS AND REASONS

44,

45.

46.

47.

48.

49.

Having sighted a copy of the applicant’s Fijiangst attached to his Protection visa
application, the Tribunal finds that the applicen& citizen of Fiji.

In assessing the claims made by an applicant tiheidal will need to make findings
of fact in relation to those claims and this wilbra often than not involve an
assessment of the credit of the applicant. Whessasyy credibility, it is important to
be sensitive to the difficulties often faced bylasyseekers. The benefit of the doubt
should be given to asylum seekers who are geneanatible but unable to
substantiate all of their claims. However, the Tinal is not required to accept
uncritically any or all allegations made by an agoit. In addition, the Tribunal is not
required to have rebutting evidence available befbre it can find that a particular
factual assertion by an applicant has not been mati&SedRandhawa v MILGEA
(1994) 52 FCR 437 at 451, per Beaumont J; SelvadukEA & Anor (1994) 34
ALD 347 at 348 per Heerey J and Kopalapillai v MINI®98) 86 FCR 547

In Abebe v The Commonwealth of Austrli899) 162 ALR 1 at 52 Gummow and
Hayne JJ observed:

“.the fact that an applicant for refugee status giald to temptation to embroider an
account of his or her history is hardly surprisitigs necessary always to bear in mind
that an applicant for refugee status is, on on& akevents, engaged in an often
desperate battle for freedom, if not for life.”

The Tribunal must keep in mind that if the Tribunakes an adverse finding in
relation to a material claim made by an applicarti® unable to make that finding
with confidence, it must proceed to assess thenotai the basis that the claim might
possibly be true.See MIMA v Rajalingam (1999) 93 FCR 220

The applicant claims that if he returns to Fijiiad be persecuted by the Fijian
military because of his political beliefs. He ol that he does not agree with the
current government. He claims that because of raédaygligence his infant child
died causing the applicant and his family deep @mat pain. The applicant also
claims that he left Fiji for economic reasons. dt@ms that his academic
gualifications were not recognised by the governmaed if he finds employment in
his field in Fiji, he will not be paid a fair salar

The Tribunal has taken into account the applicasiéisns in his Protection visa
application, his evidence during his Departmemitdriview and before the Tribunal.
The Tribunal feels sympathy for the applicant, esdly in relation to the loss of his



50.

51.

52.

53.

child. The Tribunal accepts that the applicantsdo@t support the current military
regime in Fiji. The Tribunal accepts that persom®\are seen or perceived to be
criticizing the government can be targeted andimescases, seriously harmed.

The Tribunal accepts that the economic climateijing=difficult and that the

applicant may have difficulty finding employment erk he is paid what he believes
to be a fair salary. In relation to this issue bwer, the Tribunal does not accept that
the applicant’s expected difficulties come withi®&R(2)(f), which states that an
instance of serious harm is the ‘denial of capacitgarn a livelihood of any kind,
where the denial threatens the person’s capacguylsist’ The Tribunal does not
accept that the applicant faces persecution orehisn to Fiji in the reasonably
foreseeable future because of the weak state aoinetry’s economic climate.

The Tribunal accepts the applicant’s evidenceiredab Mr A. The Tribunal notes
that the applicant did not state in his evideneg bie was involved in any way with
Mr A apart from attendance at the same church laaidthe applicant is related to Mr
A’s wife. The applicant told the Tribunal aboutn@eting he attended where he
expressed some reservations about the People’se€héte told the Tribunal that he
remained calm and firm and just raised his voitdla. He told the Tribunal that he
could not shout because he was fearful that ifidgidmight be dangerous for him.
During his evidence before the Tribunal he stated he may be targeted now
because of what he stands for and said that intgtate] a friend of his told him that
two men were looking for him. The applicant’s gass$ indicates that from [date],
when he first arrived in Australia, he travelledraany occasions to Fiji until his last
arrival in Australia shortly before he applied goProtection Visa. The Tribunal is of
the view that had the authorities been interestesppeaking to, or detaining the
applicant, they had ample opportunity to do soe Thbunal is not satisfied that the
Fijian authorities are adversely interested ingpplicant for any Convention reason.

The applicant also claimed that he is more feafdut his return because he applied
for a Protection visa in Australia. He said thatwould be declared a traitor. The
Tribunal mentioned to the applicant that it coudd find any information which
indicated that people returning to Fiji had expecexd any adverse attention from the
Fijian authorities because they had applied fotgmton in Australia. The applicant
did not provide any information apart from his oassertions in relation to this claim.
The Tribunal, through its research section hasreh able to locate any information
which suggests that unsuccessful Protection viplcamts have been subjected to
harm by the regime upon their return to Fiji. Théunal also notes that Protection
visa applications are confidential and unless fi@ieant chose to reveal information
about his application to others in the Fijian conmityy it would be difficult for the
regime to find out that he had made such an aggitaThe Tribunal therefore does
not accept that the applicant will face any diffims in the reasonably foreseeable
future in Fiji because he lodged a Protection aggglication in Australia.

The Tribunal asked the applicant why he did notyafipr a Protection visa earlier. He
stated that even though he had been told that][datele were asking about him he
did not think it was serious and he was planninigptige a Protection visa application
as soon as he finished his studies. When askéuebiribunal if he had heard of any
other enquiries being made about him, he saidt@akd know of any. The Tribunal
is of the view that had the applicant seriouslydwad that he would be seriously
harmed, he would not have returned to Fiji. Thddmal is of the view that had the



authorities wished to locate the applicant, they &mple opportunity, given his
frequent travel to Fiji. The Tribunal is not séid that the Fijian authorities are
adversely interested in the applicant.

54. The Tribunal has considered the applicant’s evidencelation to his life in Fiji and
notes that he expressed his concerns in relatitret®eople’s Charter at one public
meeting. The Tribunal does not accept that ifapgelicant returns to Fiji, there is a
real chance that he will publicly or actively oppdke current military regime in a
way which might attract the attention of the auities. The Tribunal does not accept
that there is a real chance that the applicantbeilpersecuted for reasons of his
imputed or actual political opinion.

55. Overall, the Tribunal does not accept that theiappt will be persecuted if he returns
to Fiji in the reasonably foreseeable future beeaisis political opinion or because
he applied for protection in Australia. The Trilalrs not satisfied that he will be
interrogated, detained or targeted in any way byatlthorities if he returns to Fiji in
the reasonably foreseeable future. The Tribunabisatisfied that there is a real
chance that the applicant will be persecuted ifeterns to Fiji.

56. Accordingly, the Tribunal is not satisfied that éggplicant has a well-founded fear of
persecution for a Convention reason in Fiji.

CONCLUSIONS

57. The Tribunal is not satisfied that the applicard {gerson to whom Australia has
protection obligations under the Refugees Convanifitierefore the applicant does
not satisfy the criterion set out #136(2)(a) for a protection visa.

DECISION

58. The Tribunal affirms the decision not to grant @pplicant a Protection (Class XA)
visa.

FOR MRT PUBLICATION CASES



