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LORD PHILLIPS, MR :

This is the judgment of the Court.

1. These appeals arise out of applications made g ttitizens of Pakistan for judicial review
of decisions by Special Adjudicators dismissingrtappeals from removal directions made
by the Secretary of State. The Removal Orders wensequent upon the refusal of the
Secretary of State to accept that any of the thm®icants was entitled to asylum on the
basis that he had a well founded fear of persecutiere he to be returned to Pakistan. Each
challenged the decision of the Special Adjudicatotis case on the grounds that the
decision was irrational. Turner J on the 19th dan2001 accepted, as had in the case of
Abid Ali been conceded by the Secretary of Stalmt tthe decision of the Special
Adjudicator in each case was irrational, and readittach to be reconsidered by a fresh
Special Adjudicator. But the applicants furthealdnged the procedure by which their
appeals had been heard. The case of each hacdnified by the Secretary of State under
the provisions of paragraph 5 of Schedule 2 toABgum and Immigration Appeals Act
1993, as amended by the Asylum and Immigration 1086, (“the Act”) and the Asylum
(Designated Countries of Destination and Design&afe Third Countries (Order 1996)
(“the Order”). The effect of certification was tubject the applicants to an expedited
procedure which, inter alia, deprived the applisasftany right of appeal from the Special
Adjudicator. Turner J upheld the claim of eachttha so far as the Order designated
Pakistan as a country return to which could justirtification, it was invalid. The
Secretary of State appeals against that aspecatroefJ’s judgment.

2. Paragraph 5 of Schedule 2 to the Act provides:

“(1) This paragraph applies to an appeal by a pecsoany of the
grounds mentioned in sub-sections (1) to (4) oti8ed of this Act if

the Secretary of State has certified that, in lpmion, the person’s
claim on the ground that it would be contrary tce tiUnited

Kingdom’s obligations under the Convention for hismbe removed
from, or be required to leave, the United Kingd@nome to which:

(@) sub-paragraph (2), (3) or (4) below appliest an
(b) sub-paragraph (5) below does not apply.

(2) This sub-paragraph applies to a claim if thentry or territory

to which the appellant is to be sent is designateah Order made by
the Secretary of State by Statutory Instrument esuatry or territory

in which it appears to him that there is in gen@@lserious risk of
persecution. .........

(5) This sub-paragraph applies to a claim if thelence adduced
in its support establishes a reasonable likelinbatithe appellant has
been tortured in the country or territory to whighis to be sent .......

(8) The first Order under this paragraph shallbe®made unless a
draft of the Order has been laid before and apprdyeresolution of
each House of Parliament.”



The Order in question was the first Order madeyansto paragraph 5(8) of Schedule 2 to
the Act. It provides:

“(2) The following countries are designated as oimesvhich it
appears to the Secretary of State that theregsnieral no serious risk
of persecution in:

Bulgaria, Cyprus, Ghana, India, Pakistan, Polandm&nia

This list of countries is known colloquially as&NVhite List'.

The guestions which we have to determine are:

)] To what extent is it open to the Court to review tralidity of the Order,
having regard to the fact that it has been apprdwethe affirmative resolution of
each House of Parliament?

i) In the light of the answer to (1), was Turner Jrect to hold that the Order
was invalid?

In order that some flesh may be put on the barebof the legal argument, we propose to
state shortly the factual basis of each applicardsg, although the particular facts are of no
direct relevance to the issues that we have tomete.

Asif Javed is a member of the Ahmadi community. ddemed that he had been persecuted
on that ground from the age of 15. His account thas he had first been expelled from
school on the grounds that he had been attempimgxplain his Ahmadi beliefs to fellow
pupils. Thereafter he was harassed by former pdimm the school and later attacked and
severely injured. His attackers informed the policat he had been the aggressor. He was
told that if he wished to avoid arrest and impris@mt he should renounce his faith. He
therefore left the area. Further allegations vieem made that he had been preaching, as a
result of which he felt afraid to return to his mmWhen he returned for the funeral of his
sister, the police tried to arrest him, but he peda Back with his aunt, he was attacked and
wounded by a man with a knife. He was eventuddlg @0 leave Pakistan with a passport
obtained by his father. His claim for asylum wasdx on persecution by non-state agents
which the authorities either tolerated, or agamisich they were unwilling or unable to offer
protection.

The Secretary of State refused asylum and ordeiedemoval on the grounds that his

account was not credible. He further stated tliabagh he was aware that discrimination

took place against Ahmadis, in general the judycramained independent and there was no
systematic persecution of religious minorities. eT¥pecial Adjudicator hearing the appeal
disbelieved Asif Javed’s account. To support leisoant that he was wanted by the police
he produced a report which purported to emanata icmamed police station. The British

High Commission, on inquiry, suggested that no spmlice station existed. The Special

Adjudicator considered that this undermined Asifeifis account. It was subsequently

established that the police station does in fatdtex As already indicated the Secretary of
State has accepted that, on its individual metits, matter must be remitted to a fresh
Special Adjudicator to reconsider the evidence.



10.

Abid Ali is a Sunni Muslim. His case was that hasia member of the Pakistan Force of the
Companions of the Prophet, a militant Sunni orgatioa. He also claimed membership of
the Sipa-e-Sahaba which opposed the governmengmdAr Bhutto. He had been involved
in numerous demonstrations, processions and psotdsth resulted in his being convicted
and sentenced on a number of occasions. He claihadhe had been beaten up several
times in prison and feared being killed were hé¢oreturned to Pakistan. The Special
Adjudicator concluded, that so far as his arrest iamprisonment were concerned, this was
the result of his violent and criminal activity, cathat he had not received unreasonable
sentences. He also rejected the submission tea&dhni Muslims, who are in the majority
in Pakistan, were subjects of persecution by theority Shia; further, he concluded that
there was no evidence that the authorities werblara@ unwilling to offer protection to the
Sunni Muslims from any attacks by the Shia Muslimehe Special Adjudicator accepted
Abid Ali’'s account of being beaten, but, despites thiejected the submission that he had
established a reasonable likelihood that he haadh bedured in Pakistan so that sub-
paragraph (5) of paragraph 5 of Schedule 2 to tbea@plied. Turner J. concluded that
neither the Secretary of State nor the Special didator had given any proper reasons for
finding that sub-paragraph (5) did not apply andoadingly that the application should
succeed. As in the case of Asif Javed, the SegrefaState does not seek to disturb the
Judge’s conclusion in this respect.

Zulfigar Ali claimed to have been a former suppodethe Mohajir Quami Movement (“the
MQM”) which was opposed to the Pakistan People’dyPaAs a result of his association
with the MQM, Zulfigar Ali claimed that he had bedetained and ill treated and was forced
to join a breakaway group known as MQM-H which wasd to persecute MQM members.
He feared persecution because of his refusal topevate with the army in their clandestine
use of MQM-H. In support of his account, he praatli@ First Investigation Report (FIR)
naming him as a person against whom charges webe tarought. He further produced
newspaper articles which identified a person beahnis name, as a person who was wanted
in connection with the murders of eight memberthefMQM. The murders had, however,
been committed after Zulfigar Ali had arrived inetiunited Kingdom. The Special
Adjudicator accepted that the account could beectribut rejected the claim that Zulfigar
Ali was the person wanted in connection with thedheus, and was not satisfied that the FIR
was a genuine document. He accepted that ZulAfdrad been ill treated by the army and
the police, having his nose broken and having begr awake for two or three days at a
time. Neither the Secretary of State nor the $peBdjudicator considered that this
amounted to torture. Turner J held, as in the c&g&bid Ali, that no proper reasons had
been given to explain why sub-paragraph (5) didapgly. Again, the Secretary of State
does not seek to challenge this part of the detisid urner J.

The main issue, common to all three applicatiorfereeTurner J, was whether or not the
Order was valid insofar as it identified Pakistanaacountry in respect of which there was
‘in general no serious risk of persecution’. Tlaghe only issue with which we are now
concerned. The argument of the applicants, befammer J, as before us, was that no
reasonable Secretary of State, directing himselpgny to the issues, could have come to
the conclusion that there was in general no senimksof persecution bearing in mind in
particular (i) what was known about the positionwadmen in Pakistan and (ii) what was
known about the attitude of the Pakistan autharitewards Ahmadis. It was further
submitted that, whatever might have been the posit 1996 when the Order was made,
there was certainly no justification for retainiRgkistan in the Order after the decision of
the House of Lords irislam -v- Secretary of State for the Home Departnaemd R -v-
Immigration Appeal Tribunal ex parte Shh999] 2 AC 629. We should record that
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12.

13.

14.

because of the political situation in Pakistan, Seeretary of State did not in fact certify any
cases under the Order after October 1999, anédshatresult of the Immigration and Asylum
Act 1999, the power to designate countries on thergl here in question was repealed with
effect from the 2nd October 2000.

Mr Pleming, QC, for the Secretary of State, hagaggd the arguments that were urged on
the Court below. He has placed at the forefrorhisfcase the fact that the Order attacked
has been approved by each House of Parliament dmel@ffirmative resolution procedure.
He has submitted that binding authority establighas the Court can only review such an
Order if it can be shown that the Secretary ofeSthdl not act in good faith, or ‘had taken
leave of his senses’, in putting it before ParliameHe has further submitted that, whatever
the test that falls to be applied when reviewing thaking of the Order, the Secretary of
State was entitled to come to the conclusion thatet was in general no serious risk of
persecution in Pakistan on the material that wadlahe to him. Finally, he has submitted
that nothing has occurred subsequent to the makKirige Order during the period relevant
to these applications which has required the Sagretf State to remove Pakistan from the
Order.

Turner J held that the Court had the supervisorygoaand duty to examine the evidence
available to the Secretary of State at the timetthe Order was made, and subsequently, in
order to determine whether or not the decision ttkenand maintain the designation of
Pakistan in the Order was lawful. In so doing beaced and adapted to the circumstances
of the present case the observation of Simon Brbwnin R v. Secretary of State for the
Home Department Ex parte Turg{2001] 1 All ER 719 at p.729:

“...the court is hardly less well placed than ther8try of State to
evaluate (the evidence for in-country assessmemsg the relevant
material is placed before it”

Having considered the evidence in relation to th&tmwn in Pakistan both of women and of
Ahmadis, he concluded that:

“I have been unable to see upon what basis theetegrof State
reached his initial decision .... The decision @frl@ment was a
political one, based on a factual proposition deieed by the
Secretary of State that Pakistan was a country hwkatisfied the
requirements of paragraph 5(2). In that, he wasmy judgment
plainly wrong.”

Before turning to the argument in more detailsitonvenient to set out the evidence before
the Court as to what material was taken into accbythe Secretary of State at the time that
he made the draft Order and laid it before Parli@naed what criteria he applied. It is also

necessary to outline the nature of the debate@®tder in each House of Parliament.

Material on Pakistan

15.

In his first statement, dated the 15th Decembe®188chael Seeney, the Country Officer
with particular responsibility for Pakistan, empolyin the Country Information and Policy
Unit at the Immigration and National Directoratetbé Home Office, gave the following
explanation:



“5. To deal with this and other matters, the thavegnment
produced an Asylum and Immigration Bill on 29th Mawer 1995
..... On the second reading of the Bill on 11th é&wber 1995, the
Secretary of State explained that he proposedpty &élpree criteria in
deciding whether to designate a country or tesyitor

(@) The country or territory should be one in whtblere
was in general no serious risk of persecution.

(b) The country or territory should be one from ehia
significant number of claims for asylum to the it
Kingdom were made,

(c) And a very high proportion of those claims were
refused.

The Secretary of State also indicated on that amedbkat at that time
he proposed to designate Pakistan and other ggmkbcibuntries .........

6. The Asylum and Immigration Act 1996 received Bmssent
on 24th July 1996. In August 1996 the Home Offublished to
Parliament an explanatory note to s.1 ..... Theodhiction listed the
countries which the Secretary of State proposeddésignate,
including Pakistan. Paragraph 3 repeated the tloréeria for
designation. The note attached background cowmgsgssments for
all of the countries which it was proposed to desig .... The
publication was effected by the placing of copiebath the note and
the background country assessment in the librariethe House of
Commons and of the House of Lords.

7. In deciding to designate Pakistan the Secraiaigtate took
into account information from a wide range of badiéencluding
diplomatic  missions, international and  non-governtak
organisations, including UNHCR and Amnesty Inteioval, and
press reports.

8. The country assessment for Pakistan ... expresrred to
the position of both Ahmadis and women: paragraph$l. | can
confirm that the Secretary of State did considat the position of
women in Pakistan was relevant to the questionesigmhation. He
did not consider that difficulties which women expace in Pakistan
were irrelevant, whether because women in Pakisge thought not
to constitute a particular social group or for atiyer reason.

9. The country assessments produced at that time nekatively
brief. The brevity of the documents should nottéleen to indicate
that the Secretary of State’s consideration ofsitbiation in Pakistan
was equally brief. The Secretary of State gavey \eareful and
detailed consideration to a large volume of maltémen a wide range
of sources. ......



11. The Secretary of State also had regard to idasisof
immigration appellate authorities and the courtsThese had
consistently held that Ahmadis are not persecutedse but that
certain individual Ahmadis may suffer persecuti@epending on
their particular circumstances. | refer by wayesbmple toGulzar
Ahmed -v- Home Secretary [1990AR 61 (CA) andTahir -v- Home
Secretary[1994] (11032) (IAT) The Secretary of State wasoa
aware of the decisions of the Immigration Appeabinal in the
cases ofShah and Islagngiven on 9th August 1995 and 2nd October
1996 respectively.”

16. The country assessment for Pakistan referred tdMbySeeney contained the following
passages:

“7. Religious Freedom

Although Pakistan declared itself an Islamic Repubh 1956,

successive constitutions have guaranteed the rogyits of religious
minorities. Officially speaking, there is no systgic or government-
led persecution of religious minorities in Pakistaat discriminatory
laws such as the Hudood ordinances introduced updevious

regimes are still in place. There are two maiigi@lis minorities

which apply for asylum in the United Kingdom. Theswe Christians
and Ahmadis (an offshoot of the Muslim religiorjlowever, not all
people claiming to be followers of these religioage genuine.
Further details follow under the general humantdagituation. .....

11. General Human Rights Situation...

Ahmadis

Presidential Ordinance XX of 26 April 1984 prohéut
Ahmadis from declaring themselves to be Muslimawigver,
the discretionary provisions of the ordinance hawé been
rigorously or generally enforced. Ahmadis haveo dbeen
subject to accusations under s. 295(c) of the RakiPenal
Code, which stipulates a mandatory death penalty fo
blaspheming the Prophet Mohammed. Since the PR ta
power, approximately 21 Ahmadis have been accuded o
blasphemy under this section. However, under 8(c@9qthe
law specifically preventing Ahmadis calling themss
Muslim or propagating their faith) approximately564ases
(2432 people) have been registered. Of these 4&sdaave
been heard, with 6 convictions and 11 dismissetle Vfast
majority are still pending. Ahmadis are recognisesl a
minority religious group and rights are safeguardader the
constitution. Some members of the community hdkeady
benefited from the recent relief measures annourfoed
prisoners. Applications for asylum from Ahmadig gjiven
very careful scrutiny.

Women'’s Issues
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Pakistan’s current constitution recognises the ldguzf men
and women before the law, prohibits sexual discration
within the civil service, and grants women the tigo
participate fully in all activities in the nationatena.

The 1979 Hudood Ordinances subordinated womernigssta
that of men. They brought together the laws ne¢pto theft,
prohibition of alcohol and narcotics, “Zina” (rapehduction,
adultery and fornication) and “Qazi” (false accumat of
Zina). In 1992 it was estimated that 2,000 womemenheld
in prison under the Hudood Ordinances.

In October 1992, the Sharif government approved an
amendment to the Code of Criminal Procedure thanevo
should not be detained in police stations overnmyind that
they should only be interrogated in the presence afose
male relative. This amendment has yet to be pakgdtie
National Assembly.

Some organisations which aim to improve the statwgomen
in Pakistan have emerged; various local groups tdfgal and
medical advice and assistance.

In January 1994 Benazir Bhutto established the pdice
station for women, administered exclusively by waomelt
remains to be seen whether further measures tooirapthe
situation of women in Pakistan will follow. ......

Conclusion

In general, although there are instances of vi@etmovards
various sections of the population there is no evig of
government led persecution of minorities. Where
discrimination or harassment does occur, it emaniaten the
actions of individuals or groups at local level.”

Also available to the Secretary of State at theetthmat he laid the Order before Parliament
was a decision of the Immigration Appeal TribukdJeem Ahmed -v- Secretary of State for
the Home Departmemwhich was determined on the 7th December 1995.J REarl, the

Chairman of the Immigration Appeal Tribunal, comsebl with some care the material
relating to the treatment of Ahmadis in Pakistéte referred to reports, in particular a report
from the Canadian Immigration and Refugee Boardanuary 1992 which concluded that
the Ahmadi community continued to suffer from aipplof discrimination “supported by

the Islamabad Government”. Having considerechallnhaterial, HHJ Pearl said at page 13:

“Each case involving Ahmadis must be looked at oniraividual
basis. It would in our view be wholly wrong to sd#yat the
discriminatory legislative provisions relating tdiadis means that
all Ahmadis can claim asylum under the terms of @mvention.
However, the evidence of the various reports reteto above which
express an overall correct view of the positiobmadis, illustrates
that Ahmadis live in Pakistan as a religious mityontho are likely to
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19.

20.

meet examples of intolerance, discrimination andlysat times
blatant persecution in their everyday lives.”

After the applications in their cases had been madgcitors acting for Abid Ali and
Zulfigar Ali formally asked the Secretary of Statereconsider certification of Pakistan in
the light inter alia of the political situation iRakistan, the information available to the
Secretary of State about the treatment of Ahmauhid,the decision of the House of Lords in
Islam and Shalsupra].

Mr Seeney replied on the 29th November 1999. Itk sder alia:

“We have acknowledged in our assessment that memibkerthe

minority groups mentioned in your letter experierfaeman rights
problems, and suffer persecution at the handshafret We are of the
view however that this does not amount to Statesgoeition. In

general, members of those particular groups arelikely to face

persecution from the present Pakistani governmdwdllowing the

October Coup the country’s new Chief Executive, &@ahMusharraf,

has openly advocated the need for religious toteraand has
endeavoured to curtail political exploitation ofligen. We are

therefore of the view that the Government of Pakistioes not
actively or systematically persecute religious mitnes.”

If this had, indeed, the basis upon which the Sagreof State had approached the question
whether or not there was relevant persecution ikiskan, he would undoubtedly have
seriously misdirected himself. This was recognibgdVir Seeney in a second statement
dated the 25th September 2000, in which he said;

“5. Having reconsidered the wording of my letter28f November
1999 to the representatives acting for Zulfigar &hd Abid Ali, |
consider that the letter is misleading in that igim be taken to
suggest that the Secretary of State does not remgersecution by
non-state agents as giving rise to a claim forgmtodn under the 1951
Refugee Convention and that the Secretary of Statenot regard
persecution by non-state agents as relevant inidenirsy the
designation of Pakistan and in keeping such desgnander review.

6. The Secretary of State recognises that persgcldots
committed by non-state agents may give rise t@ancfor protection
under the 1951 Convention. Attached to my statémen is a copy
of the Instructions to Caseworkers which is cirtedato Asylum
Caseworkers to enable them to assess asylum ckanehswhich |
believe accurately reflects the Secretary of Sdatggproach to none
state agents from persecution (which itself is &t from the
UNHCR Handbook). Paragraph 8.5 of the Instructichentitled
“Agents of Persecution” and states “..... whereriossly
discriminatory or other offensive acts are commlittey the local
populace they may constitute persecution if theg knowingly
tolerated by the authorities or if the authoritiekise or prove unable
to offer effective protection (Paragraph 65 of théNHCR
Handbook).” ....
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7. My letter of 26 November 1999 had been intentbednake
clear that, although certain minority groups mayshbjected to acts
of ill treatment by members of the general populéite Government
of Pakistan does not itself engage in such actsRaldstan is not
regarded as a country where the State is in geaevélling or unable
to offer effective protection to its citizens agsisuch acts. For that
reason it is considered to be a country where tieie general no
serious risk of persecution either from the Staselfi or from
members of the public, either acting with the Ssatwanction or
encouragement, or against whose acts the Stategenieral unwilling
or unable to protect.”

Mr Seeney did not in his letter deal expressly itk import of the decision of the House of
Lords inlslam and ShahThat is a matter to which we shall revert in doarse.

Parliamentary Debate

22.

23.

24.

25.

We have been provided with copies of the HansapbRe of the debates on the draft Order
in both the House of Commons and the House of Lords

The debate in the House of Commons on 15 Octol@8 E&ted for approximately an hour
and a half. One speaker described it as “a highéirged and serious debate that concerns
us all”. Of the seven countries designated inQhder — the “White List” — Pakistan was the
only one to receive particular attention in theateb Reference was made by a number of
speakers to the position of Ahmadis. No mentioallavas made of the position of women.
One speaker commented:

“The most oppressed group in Pakistan is, by géagraement, the Ahmadis.”
It was resolved that the draft Order be approved.

In the House of Lords on the following day the delitaok place on a motion to resolve that
the House deplored the Government’s proposal tagua® certain countries as subject to
the fast-track appeals procedure. The debatedl&steapproximately two hours and twenty
minutes. The motion attacked designation in ppiegibut discussion covered conditions in
a number of the countries that were proposed tmdiaded on the ‘White List’. Of those,
Pakistan received particular attention. There wasussion about the position of the
Ahmadis and of the Mohajir Quami Movement, but nention of the position of women.
At the end of the debate the motion was withdranth @ motion approving the draft Order
was then passed.

Article 9 of the Bill of Rights 1689

26.

27.

Article 9 of the Bill of Rights, 1689 provides “théhe freedom of speech and debates or
proceedings in Parlyament ought not to be impeacheglestioned in any Court or place
out of Parlyament.”

Mr Pleming’s first submission was that to review #wvidence in order to determine whether
the Secretary of State had properly included Pakist the Order offended against Article 9.
He referred us to a number of authorities in suppbthis submission.
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In Pepper v Hart{1993] A.C. 593, the relevant issue was wheth&reace to ministerial
statements in Parliament, as an aid to the corgtruof ambiguous legislation would
contravene Article 9. The House of Lords held thatould not. In the leading speech, at p.
638, Lord Browne-Wilkinson said:-

“In my judgment, the plain meaning of Article 9ewed against the
historical background in which it was enacted, wasensure that
Members of Parliament were not subjected to anyalpencivil, or
criminal for what they said and were able, contrrythe previous
assertions of the Stuart monarchy, to discuss thiegt as opposed to
the monarch, chose to have discussed. Relaxaftithe oule will not
involve the Courts in criticising what is said irarRament. The
purpose of looking at Hansard will not be to camstthe words used
by the Minister but to give effect to the wordsdise long as they are
clear. Far from questioning the independence oligPaent and its
debates, the courts would be giving effect to whkataid and done
there.”

Mr Pleming argued that in the present case thdesige of the propriety of the inclusion of
Pakistan in the ‘White List’ did indeed involve tirising what was said in Parliament and
guestioning its debates. Each House of Parliahadtconcluded that Pakistan should be
included in the Order after informed debate amvdas constitutionally improper to challenge
that conclusion.

Mr Pleming buttressed his submission by referendbé following passage in the advice of
the Privy Council irPrebble v Television New Zealand [[1995] 1A.C. 321, at p.337:

“For these reasons (which are in substance thofieeafourts below)
their Lordships are of the view that parties toigétion, by

whomsoever commenced, cannot bring into questigtheny said or

done in the House by suggesting (whether by diggitence, cross-
examination, inference or submission) that theoastior words were
inspired by improper motives or were untrue or gasling. Such
matters lie entirely within the jurisdiction of tiouse.”

Mr Pleming referred us to judicial observations @ihe effect of Article 9 that were made
in the litigation between Mr Hamilton and Mr Al Fe. InHamilton v Al Fayed1999] 1
WLR 1569 at p.1586, after referring to a passagm fthe judgment of the Privy Council in
Prebble the Court of Appeal observed:

“In our view this confirms that the vice to whichrt&le 9 is directed
(so far as the courts are concerned) is the inbibibf freedom of
speech and debate in Parliament that might flowmfrany
condemnation by the Queen’s Courts, being themsedwe arm of
government, of anything there said. The posit®muite different
when it comes to criticisms by other persons (dsfigthe media) of
what is said in Parliament. Lord Browne-Wilkindomself drew this
distinction in the passage we have cited friéepper v Har{{1993]
AC 593. The courts could only have legitimate soma to criticise
anything said or done in parliamentary proceedihtieey were called
on to pass judgment on any such proceedings; ladttiiey clearly
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cannot and must not do. Nor therefore should tissye such
criticisms on any occasion, for to do so would kegtous.”

Mr Pleming combined his submissions on Article 9hwieliance upon “the common law
principle of respect by the Courts for decision mgkoy Parliament.” In so doing he was
speaking of what the Privy Council referred to @832 ofPrebbleas a ‘wider principle’:

“In addition to Article 9 itself, there is a longé of authority which
supports a wider principle, of which Article 9 isersly one
manifestation, viz, that the courts and Parlianmemet both astute to
recognise their respective constitutional roles.f&8 as the courts are
concerned they will not allow any challenge to bade to what is
said or done within the walls of Parliament in pemiance of its
legislative functions and protection of its estsidid privileges:
Burdett v Abbot (1811) 14 East 1: Stockdale v Hesh¢a839) 9 Ad.
& E1. 1; Bradlaugh v Gossett (1884) 12 Q.B.D. 2Pickin v British
Railways Board [1974] A.C. 765; Pepper v Hart [1998.C. 593
As Blackstone said in his commentaries on the LafaBngland, 1%
ed (1830), vol 1, p. 163:

“the whole of the law and custom of Parliament liss
original from this one maxim, ‘that whatever mattmses
concerning either House of Parliament, ought t@Xsmined,
discussed, and adjudged in that House to whicklates, and
not elsewhere.”

That citation, and the authorities cited within ftpint to the vital, though sometimes
difficult, task in a case such as the present aWdrg a distinction between the functions of
Parliament and the functions of the Court. Legishais the function of Parliament, and an
Act of Parliament is immune from scrutiny by theu@ts, unless challenged on the ground of
conflict with European law. Subordinate legislatiderives its legality from the primary
legislation under which it is made. Primary legigin that requires subordinate legislation
to be approved by each House of Parliament doethamby transfer from the Courts to the
two Houses of Parliament, the role of determinimg legality of the subordinate legislation.
In the 8" Edition of Wade on Administrative Law, the authstsmmarise the position as
follows at p.854:

“In Britain the executive has no inherent legislatpower. It cannot,
as can the French government, resort to a constialt pouvoir

réglementaire when it is necessary to make reguisiior purposes of
public order or in emergencies. Statutory autliastindispensable,
and it follows that rules and regulations not dolgde under Act of
Parliament are legally ineffective. Exceptionsdndeen made, it is
true, in the case of a number of non-statutory émdiBut they do not
alter the fact that the Courts must determine tid&lity of delegated

legislation by applying the test of ultra viresstjas they do in other
contexts. It is axiomatic that delegated legiskatno way partakes of
the immunity which Acts of Parliament enjoy fromatienge in the

Courts, for there is a fundamental difference betwa sovereign and
a subordinate law-making power. Even where, adté the case, a
regulation is required to be approved by resolgtiohboth Houses of
Parliament, it still falls on the ‘subordinate’ sidf the line, so that
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the court may determine its validity. Only an AxdtQueen, Lords
and Commons is immune from judicial review.”

This proposition is amply supported by authoritih R v Electricity Commissioners, Ex
parte London Electricity Joint Committee @9924] 1K.B. 171 Atkin L.J. remarked at
p.208:

“I know of no authority which compels me to holdtta proceeding
cannot be a judicial proceeding subject to proiubitor certiorari
because it is subject to confirmation or approealen where the
approval has to be that of the Houses of Parliam@ihie authorities
are to the contrary.”

Atkin L.J.was there considering proceedings praan Order being tabled for approval by
the two Houses. Subsequent decisions, includRey v Secretary of State for the
Environment, Ex parte Nottinghamshire County Coufk986] A.C. 240;Reg v Secretary
of State for the Environment, Ex parte HammersinBE [1991] 1 A.C. 521, make it plain
that the Court can review the legality of subortkniegislation, even where this has been
approved by affirmative resolution of each Hous@afliament.

In Reg v Secretary of State for the Environment, Eiepghe Greater London Council and
the Inner London Education Authori April 1985, unreported) Mustill L J recorded at
p.26 with approval, the following concessions madéehalf of the Secretary of State:

“...a court does have power to quash an Order ogrivend that it is
ultra vires in the strict sense that it goes beyhredpowers conferred
by the statute, even where both Houses have apprayefor
otherwise the statute would be capable of amendimgsiomething
which is not an Act of Parliament. It was alsoegated, again in our
view correctly, that the court has power to intewvdf a statutory
precondition to the laying of the Order was notfgened. Thus, an
Order under the Act could be quashed if the SegrethState had
omitted one of the stages prescribed by sectionte 4; for the
Secretary of State has no power to lay before tbaskel an Order
which is not the outcome of the procedure createthb Act. This
concession was extended to a case where a purpomngaiance with
the statutory procedure was no real compliancdl.at=nally, it was
conceded that there would be a power of revievhéf $ecretary of
State had misdirected himself as to his powerssdoahe law to be
applied to his decision, for he would in such aechave acted ultra
vires the statute.”

We consider that these concessions were rightlyemaad Mr Pleming did not suggest that
they were not. It follows, so it seems to us, that effect of Article 9 of the bill of Rights
and the ‘wider principle’ of common law must accoouate the right and the duty of the
Court to review the legality of subordinate legigla. The fact that, in the course of debate,
the Secretary of State or others make statemenfiacbthat support the legitimacy of the
subordinate legislation, and that the House thexeapproves the subordinate legislation,
cannot render it unconstitutional for the Courte@giew the material facts and form its own
judgment, even if the result is discordant withesteents made in parliamentary debate.
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Mr Pleming did not go so far as to submit that dfffemative resolution of the two Houses
precluded judicial review of the Order. His subsios was that the critical common issue
raised by the three applicants was one pre-emindotl the Secretary of State and for
Parliament rather than for the Court. That iss@es whether Pakistan was a country in
which there was in general no serious risk of prrsen.

It was of the essence of Mr Pleming’s submissi@t the issue in question was not an issue
of primary fact that went directly to the questiminwhether the description of Pakistan as a
‘White List’ country was permitted under paragrdgR) of Schedule 2 to the Act. Rather it
was an issue that required evaluation of a massvifence in order to reach a value
judgment. That evaluation had been carried ouhbySecretary of State and affirmed by the
two Houses of Parliament, the members of which ¢inouheir own knowledge and
experience to bear. In the circumstances he stdahtihat it was not proper or appropriate
for the Court to examine the evidence in orderddgrm its own evaluation.

The Authorities

40.
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Mr Pleming relied upon two decisions of the Housd.ards which, he submitted marked

the limit of judicial intervention where the Ordef a Minister had been considered and
affirmed by one or both Houses of Parliament. Tdegnonstrated, so he submitted, that
provided the Order fell within the terms of the lelivag legislation, intervention was only

permissible where the Minister had acted in bathfaor had acted so irrationally as to
appear to have taken leave of his senses.

Mr Drabble QC for Mr Javed and Mr Blake QC for Mbid Ali and Mr Zulfigar Ali argued
that the statements made in those decisions tuonetheir particular facts and did not
preclude the courses adopted in the present daseturn to consider these authorities.

In issue inNotts C.C. v Secretary of State for the Environnj@@86] AC 240 was the
validity of expenditure guidance issued to locahauties by the Secretary of State under
power confirmed by S.59 of the Local GovernmenanRing and Land Act 1980 (“the 1980
Act”). This guidance was attacked on two grounégst it was alleged that it was not, as
the 1980 Act required, “framed by reference to giples applicable to all local authorities”.
Secondly it was alleged that the guidance was “Wsldary unreasonable” in that it has an
effect that was so disproportionately disadvantageto some authorities as to be a
perversely unreasonable exercise of power. Thidagee had, in accordance with the
requirement of the Act, been approved by resolutiiotihe House of Commons.

The House of Lords considered the first groundtté#ck and concluded that the guidance
complied with the express requirements of the Aéis to the second ground, the other
members of the Committee endorsed the approachusen the following passages of the
speech of Lord Scarman:

“The submission raises an important question ashéo limits of

judicial review. We are in the field of public &incial administration
and we are being asked to review the exercise byStcretary of
State of an administrative discretion which ineviyarequires a
political judgment on his part and which cannodi¢a action by him
against a local authority unless that action ist fapproved by the
House of Commons.” (p.247B-C)



“My Lords, | think that the Courts below were ahgely right to
decline the invitation to intervene. | can undanst that there may
well arise a justiciable issue as to the true contbn of the words of
the statute and that, if the Secretary of State ibsised guidance
which fails to comply with the requirement of suttsen (11A) of
section 59 of the Act of 1980 the guidance can bashed. But |
cannot accept that it is constitutionally approjgsiasave in very
exceptional circumstances, for the Courts to irgeevon the ground
of “unreasonableness” to quash guidance framedySecretary of
State and by necessary implication approved by Huoeise of
Commons, the guidance being concerned with thetdimi public
expenditure by local authorities and the incideoicihe tax burden as
between taxpayers and ratepayers. Unless andaustiditute provides
otherwise, or it is established that the Secretdr$tate has abused
his power, these are matters of political judgnfenhim and for the
House of Commons. They are not for the judgesoor yordships’
House in its judicial capacity.” (p.247D-G)

“The present case raises in acute form the cotisti@al problem of

the separation of powers between Parliament, teewixve, and the
Courts. In this case, Parliament has enactedath&xecutive power
is not to be exercised save with the consent aptbapl of one of its

Houses. It is true that the framing of the guidaiscfor the Secretary
of State alone after consultation with local auities; but he cannot
act on the guidance so as to discriminate betweeal lauthorities

without reporting to, and obtaining the approva) tife House of

Commons. That House has, therefore, a role aed@onsibility not

only at the legislative stage when the Act was @adsit in the action
to be taken by the Secretary of State in the esxerof the power
conferred upon him by the legislation.

To sum it up, the levels of public expenditure &nel incidence and
distribution of taxation are matters for Parliamemind within
Parliament, especially for the House of CommonsPdirliament
legislates, the Courts have their interpretative;rihey must, if called
upon to do so, construe the statute. If a minigi@rcises a power
conferred on him by the legislation, the Courts dawmestigate
whether he has abused his power. But if, as sndase, effect cannot
be given to the Secretary of State’s determinatitthout the consent
of the House of Commons and the House of Commosisdr@sented,
it is not open to the courts to intervene unless rthnister and the
House must have misconstrued the statute or thisterirhas — to put
it bluntly — deceived the House. The courts cawperly rule that a
minister has acted unlawfully if he has erred i ks to the limits of
his power even when his action has the approvahefHouse of
Commons, itself acting not legislatively but wittime limits set by a
statute. But, if a statute, as in this case, reguthe House of
Commons to approve a minister's decision beforecée lawfully
enforce it, and if the action proposed compliedtite terms of the
statute (as your Lordships, | understand, are caed that it does in
the present case), it is not for the judges tatlsalythe action has such
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unreasonable consequences that the guidance upolm tlvb action is

based and of which the House of Commons had not&seperverse
and must be set aside. For that is a questioolafypfor the minister

and the Commons, unless there has been bad faithsoonduct by

the minister. Where Parliament has legislated thataction to be

taken by the Secretary of State must, beforetétken, be approved by
the House of Commons, it is no part of the judgel to declare that
the action proposed is unfair, unless it constiwte abuse of power
in the sense which | have explained; for Parlianferst enacted that
one of its Houses is responsible. Judicial reviea great weapon in
the hands of the judges: but the judges must obghes/constitutional

limits set by our parliamentary system upon thedereise of this

beneficent power.” (pp.250B-251A)

These passages were referred to with approval bg Boidge inReg v Secretary for the
Environment, Ex parte Hammersmith LB{91] 1 AC 521. That appeal also concerned
local government finance — in this instance loadharities were attacking decisions of the
Secretary of State that they should be designaiedcémmunity charge-capping’. The
decisions were taken pursuant to general propasalsodied in reports which had been
placed before and approved by the House of Comménsthermore the Order embodying
the individual decisions also required to be appdowby resolution of the House of
Commons.

The Orders were attacked on the grounds that theiples applied by the Secretary of State
in reaching his decisions contravened the provssiointhe enabling statute. These attacks
failed. The decisions were also attacked on thmurgls that, having regard to their
economic consequences, they were irrational. latioa to this attack Lord Bridge, having
guoted the passages in Lord Scarman’s speech tthwie have referred above, proceeded
at pp.596-7 to make comments upon them which havendd the foundation of the
Secretary of State’s appeal in the present case:

“Lord Scarman’s speech commanded the agreemetitrabebers of
the Appellate Committee participating in the demsiof whom | was
one. | regard the opinions expressed in the passqgoted as an
accurate formulation of an important restriction thre scope of
judicial review which is precisely in point in tiestant case. There is
here no suggestion that the Secretary of Statel acttead faith or for
an improper motive or that his decisions to desgrihe appellant
authorities or the maximum amounts to which he dakgtito limit
their budgets were so absurd that he must haven tedeve of his
senses. Short of such an extreme challenge, anitipdbalways that
the Secretary of State has acted within the foumars of the Act, | do
not believe there is any room for an attack onrdtenality of the
Secretary of State’s exercise of his powers undéer\Al of the Act.”

“The restriction which theNottinghamshirecase [1986] A.C. 240
imposes on the scope of judicial review operatdg when the court
has first determined that the ministerial actiongurestion does not
contravene the requirements of the statute, whethgress or
implied, and only then declares that, since theusgehas conferred a
power on the Secretary of State which involvesftreulation and
the implementation of national economic policy awgich can only
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take effect with the approval of the House of Comsjat is not open
to challenge on the grounds of irrationality shafrtthe extremes of
bad faith, improper motive or manifest absurdityBoth the
constitutional propriety and the good sense of thsriction seem to
me to be clear enough. The formulation and thelempntation of
national economic policy are matters depending ndsdly on
political judgment. The decisions which shape thame for
politicians to take and it is in the political fanuof the House of
Commons that they are properly to be debated amuoepd or
disapproved on their merits. If the decisions hagen taken in good
faith within the four corners of the Act the merit$é the policy
underlying the decisions are not susceptible taeve\by the courts
and the courts would be exceeding their proper tioncif they
presumed to condemn the policy as unreasonable.”

Mr Pleming argued that the Courts were requireadmpt the same approach to the question
of whether a country should be designated for Waite List’ as Lord Salmon and Lord
Bridge had held should be adapted to the questbnsational economic policy with which
they were concerned.

We have already referred to the unreported judgroémustill L J in Reg v Secretary of
State for the Environment, Ex parte the GLC andAL&hich preceded the decision of the
House of Lords ifNotts C G but which was not referred to in argument or spes in that
case or irex parteHammersmith Mustill L J considered whether it was constdnally
permissible judicially to review an Order which haeen approved by Parliament on
grounds of (i) illegality, (ii) procedural improgty and (iii) Wednesbury unreasonableness,
adopting the three grounds for judicial review iifgad by Lord Diplock inCouncil of Civil
Services Unions v Minister for the Civil Servi¢g@885] AC 374. He held that review was
permissible on each of the three grounds. Dealiitly Wednesbury unreasonableness, he
said at p.31:

“In this rather uncertain state of affairs, we thihpreferable to tackle
the problem from another angle, by asking this tioes Can it be

inferred that Parliament, by making an affirmativesolution a

condition precedent to the exercise of the powas,ihtended to make
the House of Commons the sole judge of whether déeision

expressed in the draft Order is too unreasonablbet@llowed to

stand? After careful consideration, we have comhé conclusion
that the answer, in theory, is No. In our judgméme right of veto,

created by section 4(5) is a safeguard additionatal not a

substitution for the power to judicial review. Tdebate in the House
on affirmative resolution and the investigation thye Court of a

Wednesbury complaint are of a quite different cbimmaand are
directed towards different ends; the two are completary.

Having stated this answer in point of theory, watowe at once to
say that in practice the grant of judicial review the grounds of
unreasonableness is likely to be rare, and probagsiyrare, when the
decision is subject to affirmative resolution, pararly in a field

such as the present, where the decision is a nadtijeidgment and
not of mechanical reasoning and is founded onipaliand economic
premises which are implicit in the enabling ledisia. Nevertheless,
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we do not find it possible to say that every ailan for such relief
must be dismissed out of hand for want of jurisdict

Subsequently, at p.89, Mustill L J added the follmycommentary:

“(3) The test for Wednesbury unreasonablenessrithasatisfy. The
decision must be outrageous or absurd before tleet Can intervene.
The “target area” is large. (4) The target aeqarticularly large
where the weight to be given to the conflictingtéas is primarily a
matter of “political” and economic judgment and wde particular
political and economic policy is implicit in the @vling statute itself.
The Court must be particularly cautious about wdamg in such a
case, lest it usurps the proper functions of thesien maker, the
more so when Parliament has entrusted to one oHdsses an
additional supervisory role.”

Mr Pleming submitted that the conclusions of ppheiof Mustill L J could not stand with
the subsequent decisions of the House of Lordsnaumt be disregarded. Counsel for the
Respondents did not accept this and nor do we. dgliestion that Lord Salmon and Lord
Bridge were focusing upon was that of justiciapiiather than jurisdiction. The extent to
which the exercise of a statutory power is in pcacopen to judicial review on the ground
of irrationality will depend critically on the natiand purpose of the enabling legislation.
The subject matter of the legislation and the poimeboth theNottinghamshireand the
Hammersmithcases was at an extreme end of the spectrumachn ease the decisions on
how to exercise the statutory power turned on igalitand economic considerations to be
evaluated by the Minister and Parliament, whosematity could not be measured by any
yardstick available to the Court. In such circuemses the statement that there was no scope
for an attack on the exercise of the SecretarytateS$ powers on grounds of rationality in
the absence of bad faith or manifest absurdity m@snore than a statement of practical
reality. It cannot be treated as a propositionlasé applicable to any Order subject to
affirmative resolution.

We would endorse the comments made in respeceafehisions in question by Auld L J in
O’Connor v Chief Adjudication Officer and Secretarfy State for Social Securifft999]
ELR 209 at p.221:

“Irrationality is a separate ground for challengirgubsidiary
legislation, and is not characterised by or comfine a minister’s
deceit of Parliament or having otherwise acted aal laith. That
means irrationality in th&Vednesburgense. Counsel have referred to
the difficult notion of ‘extreme’ irrationality soetimes suggested as
necessary before a Court can strike down subsidiegislation
subject to parliamentary scrutiny, citing Lord Sopan in
Nottinghamshire County Council v Secretary of Stébe the
Environment; Bradford Metropolitan City Council ar§e[1986] AC
240. He spoke, at p.247G, of ‘...the consequencd=ing] so
absurd that....[the Secretary of State] must havendkave of his
senses’, a form of words with which the other mersbef the
appellate committee agreed. They also referredlomm Bridge’s
reference inP v Secretary of State for the Environment ex parte
Hammersmith and Fulham London Borough Coufi®91] AC 521,

at p.597F-G, to ‘manifest absurdity’.



It is wrong to deduce from those dicta a notion ‘ektreme’
irrationality. Good oldWednesburyirrationality is about as an
extreme form of irrationality as there is. Perhaps thinking
prompting the notion is that in cases where theidtin has acted
after reference to Parliament, usually by way & dffirmative or
negative resolution procedure, there is a heavglegnial onus on a
claimant for judicial review to establish the ircetality of a decision
which may owe much to political, social and ecormounsiderations
in the underlying enabling legislation. Often taimant will not be
in a position to put before the Court all the relevmaterial bearing
on legislative and executive policy behind an mstent which would
enable it with confidence to stigmatise the pobesyirrational. Often
too, the Court, however well informed in a factwahy, may be
reluctant to form a view on the rationality of alipp based on
political, social and/or economic considerationdswmle its normal
competence. That seems to have been the apprbitisbll L J. [in
R v Secretary of State for the Environment, Ex gpdl.C and
ILEA].”

51. For these reasons we reject Mr Pleming’s submissianhthere is a principle of law which
circumscribes the extent to which the Court canerg\wan Order that has been approved by
both Houses of Parliament under the affirmativeoliggn procedure. There remains,
however, a lesser issue as to the manner in whiglCburt should approach the review in
the circumstances of this case.

52. In R v Ministry of Defence, Ex parte Smjii996] Q.B. 517 Sir Thomas Bingham MR gave
guidance, since often invoked, on the approacheQourt to judicial review where human
rights were in play. At p. 554 he approved thédofwing proposition advanced by David
Pannick QC in argument:

“The court may not interfere with the exercise af administrative
discretion on substantive grounds save where thg satisfied that
the decision is unreasonable in the sense thabieyond the range of
responses open to a reasonable decision-maker. inByudging
whether the decision-maker has exceeded this mafgappreciation
the human rights context is important. The morbstantial the
interference with human rights, the more the cuailitrequire by way
of justification before it is satisfied that thectlon is reasonable in
the sense outlined above.”

53. In Turgut where Article 3 of the European Convention HurRaghts was in play, Simon
Brown L.J. referred to the Master of Rolls’ guidanin Smith and to Strasbourg
jurisprudence. In a passage, cited and applie@iuoger J in the present case, he explained
his approach to reviewing the evidence at p.729:

“l therefore conclude that the domestic court’sigddion on an
irrationality challenge in an art 3 case is to sabjthe Secretary of
State’s decision to rigorous examination, and thisdoes by
considering the underlying factual material foeitso see whether or
not it compels a different conclusion to that a¥d\at by the Secretary
of State. Only if it does will the challenge suede
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All that said, however, this is not an area in Vihilhe court will pay
any especial deference to the Secretary of Stataislusion on the
facts. In the first place, the human right inval\reere- the right not to
be exposed to a real risk of art 3 ill-treatmens$ both absolute and
fundamental: it is not a qualified right requiriagalance to be struck
with some competing social need. Secondly, theriCware is hardly
less well placed than the Secretary of State hinsevaluate the risk
once the relevant material is placed before itirdiya whilst | would
reject the applicant’'s contention that the Secyetafr State has
knowingly misrepresented the evidence or shut fies éo the true
position, we must, | think, recognise at leastphbssibility that he has
(even if unconsciously) tended to depreciate thdegxce of risk and,
throughout the protracted decision-making processy have tended
also to rationalise the further material adduce&sdo maintain his
pre-existing stance rather than reassess the gosiith an open
mind. In circumstances such as these, what has baked the
‘discretionary area of judgment’- the area of judgtnwithin which
the Court should defer to the Secretary of Statb@person primarily
entrusted with the decision on the applicant’s remh¢see Lord Hope
of Craighead’s speech R v DPP ex p Kebilend999] 4 All ER 801
at 843-844, [1999] 3WLR at 993-994) is a decidedyow one.”

Mr Pleming submitted that there was no justificatio the present case for subjecting the
Secretary of State’s decision to particularly r@es scrutiny in the manner adoptedSimith
and Turgut With this submission we agree. Human rightsemeot put in issue by the
accelerated procedure that was adopted in relaiapplicants from countries on the ‘White
List. Nor, as we shall explain, do we considez tHiscretionary area of judgment’ to be a
particularly narrow one.

The approach to judicial review
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The relevant provisions of the Act, set out in gaaph 2 above, empowered the Secretary of
State to apply the accelerated procedure in relatoapplicants resisting being sent to a
country or territory designated in an Order as ‘Gmevhich it appears to him that there is in
general no serious risk of persecution”. The Sagyeof State did not argue that the words
“it appears to him that” empowered him to apply argly subjective approach to
designation; such an argument would have been ablkense&ecretary of State v Tameside
MBC [1977] AC p.1014 per Lord Wilberforce at p.104The act only entitled the Home
Secretary to designate countries or territoriesegpect of which the evidence available to
him was such as to enable him rationally to coreltitht there was “in general no serious
risk of persecution”.

Although rational judgment or evaluation was calfed from the Secretary of State, what
had to be evaluated was the existence of a statdfaifs. Whether that state of affairs
pertained was a question of fact. If he conclutthed Pakistan was a country in which there
was in general no serious risk of persecution,Sberetary of State then had to consider a
further question which was essentially one of polghould he designate Pakistan?

Thus on analysis, the challenge made by the appéida the inclusion of Pakistan in the
Order was to its legality rather than to its radility. However, the language defining the
state of affairs that had to exist before a coumoyld be designated was imprecise.
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Whether there wais generala seriousrisk of persecution was a question which mighegiv
rise to a genuine difference of opinion on the mdrtwo rational observers of the same
evidence. A judicial review of the Secretary catBts conclusion needed to have regard to
that considerable margin of appreciation. Theres wa question here of conducting a
rigorous examination that required the Secretarptate to justify his conclusion. If the
applicants were to succeed in showing that thegdation of Pakistan was illegal, they had
to demonstrate that the evidence clearly estaldistmat there was a serious risk of
persecution in Pakistan and that this was a sfasdfairs that was a general feature in that
country. For arisk to be serious it would haveffect a significant number of the populace.

It would not be right to conclude that, by apprayime Order, each House of Parliament
verified that Pakistan and the other countries mhimethat Order were countries in which
there was, in general, no serious risk of persenutiThe decision for each House was
simply whether or not to approve the Order; the $éowas not required to rule on its
legality. Neither House could amend the Orderwds for the Secretary of State, not for
either House, to satisfy himself as to the legatifythat Order. It cannot credibly be
suggested that, in short debates in which no merdioall was made of the position of
women, there was an evaluation which led to theclosion that Pakistan was a country
which the Secretary of State could legally includ¢éhe Order. The arguments advanced by
the applicants and the conclusions of Turner J midt, in the event, controvert the
proceedings of either House of Parliament. ThesSbkcretary of State’s contention that
Article 9 of the Bill of Rights, was contraveneddgaboth in law and on the facts.

It is time to turn to the evidence to see whethem&r J was correct in holding that it was
not capable of leading to a rational conclusiort Pakistan was a country in which there
was, in general, no serious risk of persecution.

Evidence of persecution in Pakistan

The position of women
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Article 1A(2) of the 1951 Geneva Convention relgtito the Status of Refugees, as
supplemented by the 1967 Convention (“the Convaiijadefines a refugee as a person
who:
“owing to well-founded fear of being persecuted feasons of race, religion,
nationality, membership of a particular social graar political opinion, is outside
the country of his nationality and is unable or,irmyvto such fear, is unwilling to
avail himself of the protection of that country.”

An immigrant, to the United Kingdom who falls withithat definition is entitled to
challenge an administrative decision requiring loimher to leave the United Kingdom on
the ground that this is contrary to the United Kiam’s obligation under the Convention.

The appeals to the House of Lorddslam and Shalnaised the question of whether the two
appellants, who were both married women who hadectmmEngland from Pakistan to seek
asylum, fell within the Convention definition ofrafugee. Each claimed that, having been
abandoned by her husband, she would, if she retum@akistan, suffer persecution in the
form of accusations of sexual misconduct leadinghgsical abuse, and possibly even
stoning to death under Sharifa law, and that thileaxities would do nothing to protect them.
The Secretary of State contended that they didfalbivithin the definition of a refugee
under the Convention because their fear of beingepated was not “for reasons of race,
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religion, nationality, membership of a Particulasc&l Group or political opinion”. The
majority in the House of Lords held that in Pakist@omen constituted a ‘particular social
group’, that women were discriminated against gsoap in matters of fundamental human
rights because the state gave them no protectitimegisvere perceived as not being entitled
to the same human rights as men and that the appdicwell founded fear of persecution
which was sanctioned or tolerated by the statefarasgsasons of membership of a particular
social group, i.e. women, so that they were euqtitbeasylum under the Convention.

The Secretary of State now accepts, as he is btynthat women in Pakistan form a
‘particular social group’ for the purposes of then@ention. He has also accepted in these
proceedings the accuracy of the findings of faat formed the basis of the House of Lords’
decision inlslam and Shah This is an appropriate concession as the evaléetore the
House of Lords about conditions in Pakistan waslenwe that was available to inform the
Secretary of State when deciding whether or notdwd properly include Pakistan on the
White List in the Order; and the Secretary of Staggle no challenge to that evidence.

It is the Secretary of State’s submission thalslam and Shalthe House of Lords found
that there was, in general, discrimination agamsmen in Pakistan but did not find that
there was, in general, a serious risk of the petgetof women. The two are not, of course,
the same thing. The appeal to the House of Loot&erned two women, each of whom
alleged that she had a well-founded fear of petgatif she returned to Pakistan by reason
of her particular personal circumstances. The ntgjof the House found that the
persecution fell within the terms of the Conventisecause, as members of a particular
social group, namely women, they were subject szrdnination on the part of the state
which meant that they would not be protected aggiessecution. It did not necessarily
follow that the risk faced by the two women of meEngtion reflected a general risk of
persecution of women in Pakistan even if discrifioraagainst women in Pakistan was a
general feature. We are, however, in no doubt ttmatevidence which led the House of
Lords to find that there was, in general, discriation against women in Pakistan also led
them to find that there was in general a risk aspeution of women in Pakistan. Nor are
we in any doubt that this was a serious risk. @Wdence that founded the conclusion that
women were, in general, subject to discrimination Hakistan was, in large measure
evidence of failure to protect them against pemsecu The position was illustrative of a
statement by McHugh J ilspplicant A v Minister for Immigration and Ethnidféirs (1997)

71 A.LJ.R. 381 at p.402, which was quoted by L8telyn at p.645 of his speech:

“Nevertheless, while persecutory conduct cannoindehe social group, the actions
of the persecutors may serve to identify or evamseahe creation of a particular
social group in society. Left-handed men are npadicular social group. But, if

they were persecuted because they were left-hartideg,would no doubt quickly

become recognisable in their society as a parti@daial group. Their persecution
for being left-handed would create a public percepthat they were a particular
social group. But it would be the attribute of ragileft-handed and not the
persecutory acts that would identify them as ai@aédr social group.”

A few quotations from the speechedstam and Shalwill demonstrate the point:

“Generalisations about the position of women irtipalar countries are out of place
in regard to issues of refugee status. Everytldagends on the evidence and
findings of fact in the particular case. On thedfngs of fact and unchallenged
evidence in the present case, the position of womePRakistan is as follows.
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Notwithstanding a constitutional guarantee againstrimination on the grounds of
sex a woman'’s place in society in Pakistan is [ddomestic abuse of women and
violence towards women is prevalent in Pakistarhat is also true of many other
countries and by itself it does not give rise talaim to refugee status. The
distinctive feature of this case is that in Pakistaamen are unprotected by the state:
discrimination against women in Pakistan is palgrated by the state and partly
sanctioned by the state. Married women are subaiglito the will of their
husbands. There is strong discrimination agairestried women, who have been
forced to leave the matrimonial home or have singdgided to leave Husbands
and others frequently bring charges of adulteryiagasuch wivesFaced with such
a charge the woman is in a perilous position. My a woman who makes an
accusation of rape is at great risk. Even Pakistatute law discriminates against
such women.”

The emphasis in this passage from the speech of &t@yn at p.635 is ours. Lord Steyn
then quoted evidence in a report of Amnesty Intéonal dated 6 December 1995 which
stated that women in Pakistan weréen held under the Zina Ordinance for many years
although no evidence was ever produced that thdychamitted any offence, that men
frequentlybrought groundless charges against their formeesyitheir daughters and their
sisters and thanost womememained in jail for two to three years beforeittltases were
decided, often on the basis of no evidence of dience.

Lord Hoffmann began his speech as follows at p.647:

“My Lords, in Pakistan there is widespread discnation against women. Despite
the fact that the constitution prohibits discrintioa on grounds of sex, an
investigation by Amnesty International at the efd @95 reported that government
attempts to improve the position of women had niatie headway against strongly
entrenched cultural and religious attitude®&/oman who were victims of rape or
domestic violence often found it difficult to obtarotection from the police or a fair
hearing in the courts. In matters of sexual conduct, laws which discniated
against women and carried severe penalties remaiped the statute book. The
International Bar Association reported in Decentt®98 that its mission to Pakistan
earlier in the year heard and saw much evidence wmanen in Pakistan are
discriminated against and have particular problemgaining access to justice;
(Report on Aspects of the Rule of Law and HumantRighthe Legal System of
Pakistan, p.29).”

Later, at p.653, he added:

“I turn, therefore, to the question of causatidihat is the reason for the persecution
which the appellants fear? Here it is importanhédice that it is made up of two

elements. First, there is the threat of violerdits Islam by her husband and his
political friends and to Mrs Shah by her husbaithis is a personal affair, directed
against them as individuals. Secondly, there ésitlability or unwillingness of the

state to do anything to protect them. There ishingt personal about this. The
evidence was that the state would not assist thecause they were women. It
denied them a protection against violence whickatild have given to men. These
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two elements have to be combined to constituteepation within the meaning of
the Convention. As the Gender Guidelines for tle¢eBmination of Asylum Claims
in the U.K. (published by the Refugee Women’s lleGaoup in July 1998)
succinctly puts it (at p.5): “Persecution = Seriddarm + The Failure of State
Protection.”

At p.658 Lord Hope stated:-

“The unchallenged evidence in this case showswbaten are discriminated against
in Pakistan. | think that the nature and scalthefdiscrimination is such that it can
properly be said the women in Pakistan are disodbed against by the society in
which they live. The reason why the appellants feEasecution is not just because
they are women. It is because they are women socéety which discriminates
against women. In the context of that society uldaegard women as a particular
social group within the meaning of article 1A(2)tbé Convention.”

Earlier in his speech, Lord Hope made it plain fh@tsecution was not synonymous with
discrimination. It is equally plain, however, thhe evidence to which he referred when
speaking of the nature and scale of discriminaéigainst women in Pakistan was evidence
of a failure to protect women against persecution.

The speeches ilslam and Shalprovide a convenient summary of the effect of lastantial
body of evidence that was before the House of Lardbswhich, it is reasonable to assume,
was available to the Secretary of State. We hadtednthat Mr Seeney in his witness
statement of 15 December 1999 stated:
“The country assessments produced at that time reétvely brief. The brevity of
the documents should not be taken to indicate that Secretary of State’'s
consideration of the situation in Pakistan was Bylmief. The Secretary of State
gave very careful and detailed consideration targel volume of material from a
wide range of sources.”

Earlier in his statement, Mr Seeney commented:
“I can confirm that the Secretary of State did ¢desthat the position of women in
Pakistan was relevant to the question of designatidie did not consider that
difficulties which women experience in Pakistan evarelevant, whether because
women in Pakistan were thought not to constitypardicular social group or for any
other reason.”

While it is true that the House of Lords was natkedily concerned with the question of
whether women in Pakistan were in general at senisl of persecution, we are in no doubt
that their findings demonstrated that among womerPakistan there was in general a
serious risk of persecution. That risk was highkghby much more detailed accounts of
violence to women in respect of which the statevigled no protection or redress in
subsequent updated assessments of the positicakistd#h by the Country Information and
Policy Unit.

Mr Seeney states in his witness statement:
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“The Secretary of State has also given carefulidenstion to the implications of the
decision of the House of Lords kv Immigration Appeal Tribunal ex p SHdl999]
2WLR 1015. The Secretary of State regards thag¢ easestablishing that, on the
evidence presented by the two appellants, womé&rakistan constituted a particular
social group for the purposes of the Conventiorne Becretary of State does not
regard their Lordships’ judgments as being conakmwéh the question whether
women in Pakistan were in general at serious figlecsecution.”

No more detailed explanation is provided of thesideration given by the Secretary of State
to the position of women in Pakistan. There isemplanation as to how he was able to
conclude, on the material before him, that thers iWwageneral no serious risk of persecution
in Pakistan. Had he applied the correct testabehidence we do not consider that he could
reasonably have reached this conclusion.

Ahmadis

74.
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We have referred to the short summary of the mositf Ahmadis in Pakistan in the country
assessment referred to by Mr Seeney. Mr Seenwddtaat the Secretary of State also had
regard to decisions of the immigration appellatiharities and the Courts:
“These had consistently held that Ahmadis are eo$gruted per se but that certain
individual Ahmadis may suffer persecution, depegdion their particular
circumstances.”

This is not entirely accurate.

In Kaleem Ahmed v Secretary of State for the Home frapatJudge Pearl gave a detailed
judgment in which he referred to a number of coqerary reports about the position of
Ahmadis in Pakistan.

We have set out the most material part of thatnuelg at paragraph 17 above - it paints a
bleaker picture than Mr Seeney’'s summary, but edevidence in relation to Ahmadis
stood on its own, we would not have found it incatifde with the Secretary of State’s
conclusion that there was in general no serious ois persecution in Pakistan. It is,
however, a factor that, when considered togeth#r thie position of women, adds weight to
our conclusion that the Secretary of State’s inolusof Pakistan in the White List was
irrational.

Relief, delay and good administration

77.

For the reasons that we have given, Turner J wasatdo rule that the inclusion of Pakistan
in the countries designated in the Order was unlawfThe relief granted by Turner J
included the following:

1. A declaration that the Secretary of State for thmmid Department erred in

law in including Pakistan on the list of countridesignated as ones in which it
appears to the Secretary of State that theregeneral no serious risk of persecution
under para 2 of the Asylum (Designated CountriePestination and Designated

Safe Third Countries) Order 1996 Sl 1996 No 2671.
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2. A declaration that the Secretary of State errdedwnin —
a) certifying pursuant to Asylum and Immigration AQ9B Schedule 2
para 5(1) and as amended by the Asylum and Imnogratct 1996 in each
of the cases before the Court that para 5(2) appdie¢he claim ....
b) maintaining such certification up to and beyond tede of the
determination by the special adjudicator of thelwamyappeal of each
claimant.

3. An Order quashing the certificate referred to imapa above in the case of
each claimant.”

The Secretary of State has submitted that we shmatidregardless of our decision on the
merits of the appeal, confirm the Order of thisefel There was technical delay on the part
of the respondents in applying for judicial reviewhe Designation Order was made on 19
October 1996. Asif Javed's asylum claim was dedifon 22 February 1998 and his
application for judicial review was made in or affeine 1989. Zulfigar Ali's asylum claim
was certified on 17 February 1998 and Abid Ali's I/ April 1999. Their applications for
judicial review were made in or after November 1998/e have described the failure to
apply for judicial review within the three monthmi limit prescribed by the rules as
technical because the applicants sensibly firssyma appeals to Special Adjudicators - see
the judgment of Moses J in relation to Mr Javegipliation for permission (unreported -
24 September 1999). Nonetheless the delay opensldbr to the Secretary of State’s
submission that relief should not be granted bex#usould be likely to be detrimental to
good administration.

We are told that about 6,000 Pakistani asylum daware certified and dealt with under the
accelerated procedure. Of these some 13 are subjepplications for judicial review,
which are awaiting the result of this hearing. 3&do not prove a significant administration
burden. It is suggested that, if relief is grantedhe three respondents, this may stimulate
some of the other 6,000, who are, on any footiogg lout of time to make applications for
permission to apply for judicial reviews, therebglaying other immigration cases. This
submission is speculative and we do not consider dgifford a good reason for refusing the
respondents the relief to which they would otheewis entitled.

Accordingly we shall dismiss this appeal and heaur@Gel as to the precise form of our
Order.

ORDER: Appeal dismissed; appellant to pay respaisdassts; full community legal services

assessment; leave to appeal refused.

(Order does not form part of approved Judgment)



