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THE COURT ORDERSTHAT:

1.

Note:

The period within which the applicant is to filedaserve a notice of appeal be
extended until 27 August 2008.

The applicant be granted leave to rely upon an dexknlraft notice of appeal, filed
on 6 November 2008.

The appeal be allowed.

Orders 1 and 2 made by the Federal Magistratest@au8 July 2008 be set aside and
in lieu thereof, the decision of the second respohdf 18 February 2008 be quashed.

The matter be remitted to the second respondenbetoheard and determined

according to law.

The first respondent pay the applicant's costshefgdroceeding before the Federal

Magistrates Court and before this Court.

Settlement and entry of orders is dealt wittOrder 36 of the Federal Court Rules.

The text of entered orders can be located usingreB®n the Court’s website.
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This is an application for an extension of timenihich to file and serve a notice of
appeal from a judgment of a Federal Magistrate &6l8 2008 dismissing an application for
judicial review of a decision of the Refugee Reviembunal of 18 February 2008ZMDS v
Minister for Immigration & Anof2008] FMCA 1064. The Tribunal had affirmed a cmn

of a delegate of the Minister to refuse to graetdpplicant a protection visa.

BACKGROUND

The applicant is a citizen of Pakistan who arrivedustralia on 3 July 2007. On 16
August 2007 he lodged an application for a protectvisa with the Department of
Immigration and Citizenship. A delegate of the Mier refused the application for a
protection visa on 8 November 2007. On 3 Deceml@€72the applicant applied to the

Tribunal for a review of that decision.

The gist of the applicant's claim was as followl.nrames have been anonymised. In
1991 he married his wife, and had four childremfrthat relationship. In 1995 he travelled
from Pakistan to the United Arab Emirates (UAE) véhiee worked in a factory. He returned
to Pakistan in 1998. He remained in Pakistan @@i4 when he returned to the UAE. He
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finally left the UAE in July 2007 when he travelléml Australia. During the period October
2005 to July 2007 he developed an attraction to beesnof the same sex. In July 2006 he
commenced a homosexual relationship with a mareadUr R. By the end of 2006 they
were living together. At some point the applicantd Mr R commenced a sexual relationship
with a third person, Mr H. Mr R had earlier beanai sexual relationship with Mr H (who
was Mr R's boss). The applicant travelled to timéédl Kingdom in October 2006, returning
to the UAE in December 2006. While in the UK hd dot apply for a protection visa. In
January 2007 the applicant discovered that Mr H agkiBcted to illicit drugs and was having
unprotected sex with others. In March 2007 theliegpt spoke to Mr H about this matter
and Mr H became very angry and the applicant wasidth and threatened. The applicant
and Mr R ran away from Mr H and went into hidingn May 2007 the applicant returned
briefly to Pakistan, and left again in June 2007rdturn to the UAE. Shortly after, he
travelled to Australia.

The findings of the Tribunal can be summarisecdews:

. The applicant, a Pakistani national, claimed treatshhomosexual and that he feared
that he would suffer persecution in Pakistan, amdld also bring shame upon his

family, should he be forced to return to Pakistan.

. The applicant claimed that had he engaged in hoxasects with two men while
residing in the UAE. However, the applicant's passmdicated that he had travelled
to Pakistan on a number of occasions. The applecamllingness to return to
Pakistan and to remain in Pakistan, albeit for anligw weeks, despite his alleged
homosexual conduct, caused the Tribunal to quethi®@mapplicant's claim that he had
engaged in homosexual acts in the UAE or that he genuinely fearful of
persecution in Pakistan. In response to this, gpiant explained, (an explanation
that the Tribunal rejected) that he returned toif?ak as he wanted to see his

children.

. The applicant had also indicated to the Tribunal the had travelled to the United
Kingdom in2006 but did not seek protection given that hedgdod life in the UAE
and was in a good relationship with Mr R. The Tnhunoted, however, that the
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applicant was unable to explain to its satisfactwimy, if he was fearful of his
homosexuality becoming apparent to his family omtbers in Pakistan, he would

take no action to seek protection despite haviggaal relationship with Mr R.

. The applicant claimed that he had a limited nundfexexual encounters with men in
Australia and had searched various websites lookingelationships. The Tribunal
rejected the applicant's claim that he had engagetiomosexual activities in
Australia.

. The applicant claimed that he engaged in homoseaaiadities while at school while
he was resident in Pakistan. Even accepting th&ntay have occurred, the Tribunal
was of the view that such limited involvement wad mdicative of the applicant's
desire to engage in homosexual activities with othen. The Tribunal did not accept
that the applicant would engage in such activitiethe future and will therefore face
persecution due to his membership of a particubeias group, whether actual or

perceived.

. Finally, the applicant provided the Tribunal withreport prepared by his treating
general practitioner, which on its face supportbd @pplicant's claim to being
homosexual. However, the Tribunal noted that teaegal practitioner's findings
were based solely on the applicant's own evideacd, that the report contained a

number of spelling errors. The Tribunal gave #@ort no weight.

One particular part of the Tribunal's reasoningusthde noted. It was central to its

reasoning that the applicant was not a homosexila. Tribunal said:

The applicant claimed that he engaged in homoseact while residing in
the UAE. A copy of the applicant’'s passport prodideith the application
indicates that the applicant had travelled to thABJon numerous occasions
and that he returned to Pakistan. He also confirmedoral and written
evidence that he travelled to Pakistan before hival in Australia, that is,
after he claims to have commenced the relationsliip [Mr R] and after he
claims he had the relationship with [Mr H]. The digpnt’'s willingness to
return to Pakistan and to remain in Pakistan, atbfeir only a few weeks,
despite his alleged homosexual conduct, cause3rbenal to question the
applicant’s claim that he engaged in homosexuas attthe UAE or that he
was genuinely fearful of persecution in Pakistame &pplicant explained that
he wanted to see his children, but the Tribunabfisthe view that if the
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applicant was genuinely fearful of serious harm asresult that his
homosexuality may become known in Pakistan, hedwmil have travelled to
Pakistan, even for a short period, after his clainimmosexual relationships
in the UAE.

Further, the applicant had indicated that he haavelled to the UK but did
not seek protection there because he had a goadhlithe UAE and was in a
good relationship with [Mr R]. However, the applidss claims are directed
at Pakistan where he claims to have feared pergmtutiue to his
homosexuality. The applicant was unable to expiaithe satisfaction of the
Tribunal why, if he was fearful of his homosexyaiecoming apparent to his
family or to others in Pakistan, he would take ratian to seek protection
despite having a good relationship with [Mr R]. Thpplicant appeared to
suggest that he had nothing to fear until his relhip with [Mr H]
deteriorated. However, this appears to be incoesistvith his claim that he
was fearful of being perceived, or of being founth¢, a homosexual upon his
return to Pakistan, not of being discovered as @&ma relationship with [Mr
H]. The applicant was unable to explain to the Haittion of the Tribunal
why he preferred at the time to hide his homoséxuédr years to come
rather than seek protection.

The Tribunal finds that the applicant’s conductreturning to Pakistan and
in failing to seek protection is inconsistent withe claimed fear of
persecution arising as a result of his homosexyalithe Tribunal does not
accept that the applicant had engaged in homosexctalities in the UAE or
that he was fearful as a result of such activibefis homosexuality.

| turn now to consider the challenges to the Tradisndecision both in this Court and

the Federal Magistrates Court.

THE APPLICATION IN THE FEDERAL MAGISTRATES COURT

In an amended application filed on 3 June 2008ag®icant claimednter alia, that:

1. The RRT did not consider the severe penaltiesfiplicant will face
as a homosexual in Pakistan.

The RRT erred in using unreliable country infation.

The RRT failed to consider the dangers of th@iegnt if he returned
to his home country.

2.
3.

Is unnecessary to detail how the Federal Magistla@t with these issues. It is
sufficient to note that the arguments advanced H®y dpplicant were rejected and his

application, as earlier noted, was dismissed. s lunnecessary to consider the arguments
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advanced by the applicant before the Federal Matgsgiven the case formulated in this

Court was materially different.
APPLICATION TO THISCOURT

9 On 27 August 2008, the applicant filed an applaratior an extension of time in
which to file and serve a notice of appeal. In aftdnotice of appeal filed with the
application, the applicant asserteder alia, that:

1. The Federal Magistrate erred by ignoring thgugements of s 36(2)
read with s 422B.

2. The Tribunal failed to consider that in the Apgnt’s country of origin
there is severe punishment for homosexuality.

3. The Tribunal failed to consider all the claiofsthe applicant

10 On 6 November 2008, the applicant filed writtenraigsions, attached to which was

an amended draft notice of appeal. The groundgpéa identified in the amended draft
notice of appeal are as follows:

1. The Refugee Review Tribunal breached s 424A(he Migration Act
1958 (Cth), in that its letter to the appellant e&t3 January 2008
failed to state that it was relevant to the revithat the appellant's
short visit to Pakistan before traveling to Ausiaalvould be a reason
for doubting that he engaged in homosexual actisitn the UAE and
therefore a reason to disbelieve or doubt his claion being a
homosexual.

2. The Refugee Review Tribunal's treatment ofidtter of Dr Hassan
dated 10 September 2007 failed to accord procediaiahess to the
appellant by not explicitly putting to him the Tuital's suspicions
about the way in which the letter came into existen

3. The Refugee Review Tribunal's decision wagidéd, unsupported by
probative material and the inference of fact upomak it based its
decision could not reasonably be drawn when it tafed that the
appellant's short visit to Pakistan before travadjito Australia caused
the Tribunal to doubt he engaged in homosexual eonoh the UAE
or that he was genuinely fearful of persecutioPakistan.

11 The applicant did not raise these grounds in thecqedings before the Federal
Magistrate. It cannot be assumed that a partyraiae a point in an appeal to this Court that
was not argued at first instance (see, in the eomfgjudicial review proceeding®eacock v
Human Rights & Equal Opportunity Commissi@2003] FCAFC 50 at [27]-[29]H v
Minister for Immigration and Multicultural Affair§2000) 63 ALD 43 at 44-43;ansen v
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Minister for Environment and Heritade@008] FCAFC 189 at [3]-[6]). Although the Ministe

did not oppose an extension of time in which te hd serve a notice of appeal, the Minister
did oppose the applicant being granted leave tamck the new grounds of appeal. It was
opposed on the basis that the new grounds wereuwtitmerit. | proceed on the basis that
resolution of these issues will determine whetlner @applicant's application to amend his

draft notice of appeal, and indeed the appeakf,tadl be successful.

FIRST GROUND OF APPEAL: INFORMATION FOR THE PURPOSES OF
SECTION 424A OF THE ACT

The first (draft) ground of appeal is set out ab][1The leading authority on the
operation of s 424A is the decision of the High @an SZBYR v Minister for Immigration
and Citizenship[2007] HCA 26. In SZBYR the High Court explained (at [18]) that
"information” (for the purposes of s 424A(1)(a)):

... "does not encompass the tribunal's subjectpmraisals, thought processes
or determinations ... nor does it extend to idésdifgaps, defects or lack of
detail or specificity in evidence or to conclusiarsived at by the tribunal in
weighing up the evidence by reference to those, gdg$ If the contrary were
true, s 424A would in effect oblige the Tribunagitee advance written notice
not merely of its reasons but of each step innbsective reasoning process.
However broadly "information" be defined, its mewaniin this context is
related to the existence of evidentiary material dacumentation, not the
existence of doubts, inconsistencies or the abseineedence.

The applicant contends that the Tribunal, in itsefeto him dated 3 January 2008,
failed to state that it was relevant to the revidat the applicant's short visit to Pakistan
before traveling to Australia would be a reasondoubting that he engaged in homosexual
activities in the UAE and therefore a reason tdelisve or doubt his claim to being a

homosexual. The letter read:

The particulars of the information are:

When applying for the protection visa, you providedopy of your passport,
which indicates that you had held visas for, and peeviously travelled to a
number of countries, including the United Arab Eates (UAE) and the
United Kingdom. You resided in the UAE between 28@d 2007 and you
travelled to the United Kingdom in October 2006.uYihen returned to
Pakistan.

You were granted the Australian visitor visa on @yM2007. You did not
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arrive in Australia until 3 July 2007 as a holdef that visa. You did not
apply for a Protection visa until 16 August 2007.

This information is relevant because it indicatesttyou returned to Pakistan
and did not seek protection in other countriesaléo indicates that you
delayed your departure from Pakistan after yourtfalgn visa was granted
and your application for the Protection visa aftming to Australia. This
information may cause the Tribunal to find that yaid not have a genuine
fear of persecution prior to your arrival in Austia It may also cause the
Tribunal to question your credibility and the autlieity of your claims. If the
Tribunal does not accept your claims, the Tribumaly find that you are not a
refugee as defined in the Refugee Convention andnay not be entitled to
the grant of the visa for which you have applied.

Even though the Tribunal sent a letter as if s 424plied to the information, it was
not obliged to do so. Section 424A was not engagHae "information” that was given to
the applicant was not information of the type thaitst be particularised and given to the
applicant under s 424A(1)(a) of the Act. The infiation (namely the passport, which
indicated that the appellant had previously tradetb a number of countries before returning
to Pakistan and the Australian visitor visa) wasinatself, as Heerey J describedWiZzXBQ
v Minister for Immigration & Citizenshif2008] FCA 319 at [27], of "dispositive relevance
to the Convention claims advanced by the applicant"could such information be said to
undermine the applicant's claim of having a wellffded fear of persecution. The
information was neutral in character. It merelydenced the fact that, firstly, the applicant
had previously travelled to a number of countriefole retuning to Pakistan and, secondly,
that the applicant had been granted an Australisitow visa. To adopt the language of the
High Court inSZBYR the information did not, in terms, constitute rigection, denial or
undermining of the [applicant's claim to be a pefsm whom Australia owed protection
obligations": SZBYRat [17].

In my view there was no breach of s 424A by thébdmal. The applicant's first

ground of appeal therefore fails.

SECOND GROUND OF APPEAL

The second ground of appeal is that the Tribumaitsi treatment of the report of the
applicant's treating general practitioner in a regated 10 September 2007, failed to accord

procedural fairness to the appellant by not exgbfigutting to him the Tribunal's suspicions
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about the way in which the letter came into exiseenWhat the Tribunal said about the letter

was:

The Tribunal also acknowledges the report from [doetor] provided by the
applicant. The Tribunal notes that [the doctor'sjdings are based primarily
on the applicant’s own evidence, the letterheadmbiich the report appears
contains a spelling error, as does the report its€lor these reasons the
Tribunal gives the report no weight.

Generally speaking, where a Tribunal has maderfggladverse to the credibility of
an applicant before it, there is no error in givimigat appears to be corroborative documents
no weight as they had been undermined by the aelversdibility finding: Applicant
S303/2003 v Minister for Immigration and Citizensf008] FCA 1811 at [19]Re Minister
for Immigration; Ex parte Applicant S20/2002003) 198 ALR 59, 70 at [49]. However, as
French J said iWAGU v Minister for Immigration & Multicultural &ridigenous Affairs
[2003] FCA 912 at [36]:

Corroborative evidence may be rejected as of nogltebecause it is
dependent upon and can be shown to be undermindohdipgs as to the

tendering party’s credibility. In such a case duee to put to the tendering
party that the evidence may be so regarded canoostitute a breach of
procedural fairness. This is just a special cabthe general proposition that
procedural fairness does not require the decisiaken, in this case the
Tribunal, to invite comment upon its thought preesson the way to its
decision. But where corroborative evidence is ¢gd on the basis of a
finding of fraud or forgery or on some other postibasis which has never
been put to the tendering party there may be afaibf procedural fairness.

Such a failure may have very practical effects formeans that the

corroborative material is never weighed in the bala of the general

assessment of the tendering party’s credibility.

(See alsoWAEJ v Minister for Immigration & Multicultural & ridigenous Affairs
[2003] FCAFC 188 at [52]-[54]WAJR v Minister for Immigration & Multicultural &
Indigenous Affair$2004] FCA 106 at [56]).

It is apparent from the transcript of the hearirdobe the Tribunal that the issue of
the report from the applicant's treating generatfitioner was not raised during the course of
the Tribunal hearing. Counsel for the applicartrsiited that the Tribunal's reference, in its
reasons, to the spelling errors in the report ssiggehat it had drawn an inference that the

report was forged or concocted. The corollaryhid,taccording to the applicant, is that the
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rules of procedural fairness would require that Théunal should have put this to the

applicant.

| do not accept this submission. As the High Ceartl inMinister for Immigration
& Ethnic Affairs v Wu Shan Lian@l996) 185 CLR 259 at 272, "a court should not be
‘concerned with looseness in the language ... ntir wnhappy phrasing’ of the reasons of an
administrative decision-maker. ... ‘The reasonstli@r decision under review are not to be
construed minutely and finely with an eye keenlymd to the perception of error". The
Tribunal's comments concerning the typographicadrerin the general practitioner's report
are not significant. The Tribunal noted that tBpart was based primarily on the applicant's
own evidence, and also noted the existence of wsiigpographical errors in the report. It
cannot be inferred that, in referring to the ty@gurical errors in the report, the Tribunal was
suggesting that the report had been forged or adedo Rather, on my reading of the
Tribunal's reasons, the existence of the typogcapl@rrors buttressed the Tribunal's finding
that the report be given no weight given that isviased on the applicant's own evidence,
which the Tribunal itself had rejected earlier is decision. There can be no error of law
where the Tribunal gives what appears to be coraith@ documents no weight as they had
been undermined by the adverse credibility findiMiJAGU v Minister for Immigration and
Multicultural and Indigenous Affairf2003] FCA 912 at [36].

In my view there was no jurisdictional error in thnner argued by the applicant.

This ground of appeal must also fail.

THIRD GROUND OF APPEAL: IRRATIONAL ORILLOGICAL FACT FINDING

In his amended notice of appeal, the applicanthdahat the Tribunal's decision was
unsupported by probative material, and the infezesfcfact upon which it based its decision
could not reasonably be drawn, when it concluded tie applicant's short visit to Pakistan
before travelling to Australia cast doubt on whethe engaged in homosexual conduct in the

UAE, or that he was genuinely fearful of perseauio Pakistan.

The issue of the relevance of illogicality in juidic review proceedings was
considered by the High Court Minister for Immigration and Multicultural and Ingenous
Affairs v SGLE2004) 207 ALR 12, where (at [37] — [38]), GummomdaHayne JJ said:
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[Section] 65 of the Act provides that the minigteto grant a visa sought by
valid application “if satisfied” of various matters These include that any
criteria for the visa prescribed by the Act are istie¢d: s 65(1)(a)(ii).
[Section] 65 imposes upon the minister an obligatio grant or refuse to
grant a visa, rather than a power to be exercised aadiscretion. The
satisfaction of the minister is a condition preceidto the discharge of the
obligation to grant or refuse to grant the visa,dais a “jurisdictional fact”
or criterion upon which the exercise of that auihoiis conditioned. The
delegate was in the same position as would hawve theeminister (s 496) and
the tribunal exercised all the powers and discregioconferred on the
decision-maker: s 415.

The satisfaction of the criterion that the applitas a non-citizen to whom
Australia has the relevant protection obligationayninclude consideration of
factual matters buthe critical question is whether the determination was
irrational, illogical and not based on findings or inferences of fact
supported by logical grounds. If the decision did display these defects, it wi
be no answer that the determination was reachegbod faith. To say that a
decision-maker must have acted in good faith istaie a necessary but
insufficient requirement for the attainment of sktction as a criterion of
jurisdiction under s 65 of the Act. However, inqdacy of the material
before the decision-maker concerning the attainnoénthat satisfaction is
insufficient in itself to establish jurisdictionairor.

(Emphasis added)

In SZAPC v Minister for Immigration & Multicultural &digenous Affaird2005]
FCA 995 at [57], Madgwick J summarised the jurisiemce on illogicality in the following

terms:

1. A 'no evidence' attack will only suffice as sifcl can be said that
there is an actual ‘absence of any foundation it far the fulfilment
of the conditions upon which, in law, the existerafea power
depends’, that is, if there is no evidence to suppofinding of a
jurisdictional fact.

2. Nevertheless, there are constitutional minimaamdards of judicial
review and the powers of decision-makers such@gd tibunal are not
to be exercised capriciously — not ‘according tomiour', but
according to law.

3. It is a critical legal requirement that the detenation should not be
able to be characterized as ‘irrational, illogicand not based on
findings or inferences of fact supported by logigedunds'. My own
shorthand paraphrase of this is that, in that miainsense, the
determination must be a rational one.

4. If that critical legal requirement is not métere will be jurisdictional
error sufficient to warrant the issue of a conditnal writ.
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In a recent decisionSZLGP v Minister for Immigration & Citizenshjp008] FCA
1198, Gordon J addressed an argument allegingadbty or irrationality in fact-finding or
in the drawing of inferences of fact. The appdliarSZLGPclaimed to have a well-founded
fear of persecution from the authorities for hidiagd assisting two distant relatives who
were wanted by the police as leaders of an antegouent protest in relation to confiscated
farmland. In affirming the decision under revietve Tribunal concluded that the appellant
had fabricated fundamental aspects of his claim tieasuffered a well-founded fear of
persecution. An application to the Federal Magisg&ourt to review the Tribunal's decision
was dismissedSZLGP & Anor v Minister for Immigration and Citizdmp [2008] FMCA
337. The appellant appealed to this Court, and &e@ember 2008, Gordon J allowed the
appeal:SZLGP v Minister for Immigration & Citizenshjg008] FCA 1198. In her reasons
for judgment, Gordon J was critical of the way ihigh the Tribunal treated omissions in the
appellant’'s evidence to make adverse credibilitgliigs (and ultimately conclude that the
claims made were fabricated). As Gordon J saifPt— [26]):

Notwithstanding the breadth of the Tribunal’'s detoon to make weight and
credibility determinations, the requirement desedbin WAIJ to make those
determinations “judicially” imposes limits that dibility and weight
determinations be made rationally and logicallyddme articulated properly.
It is worth noting in this context that such reanrents are not unique to
Australia ...

Here, the inconsistencies (or rather, omissions)the first appellant’'s
evidence adverted to by the Tribunal are at mosbmer trivial. Further, the
Tribunal’'s reasons disclose no legitimate articdialbasis for the finding,
based on those omissions, that the first appelfabticated fundamental
aspects of his refugee claims. Instead, the Trihueveen while acknowledging
that it is not to be expected that an applicant witlude every detail in the
initial application, concludes without reasons thidiese are details that
should have been provided, finds that they areildeta weighty or important
as to go to fundamental aspects of the claims, mmakeadverse credibility
finding, and infers that the claims were fabricat€hce the bases for these
findings and inferences of fact are tested in tla@mer outlined, it is apparent
that the Tribunal’s determination is based on il or irrational findings
or inferences of fact. It is a decision not suppdrby reason. To put the
matter another way, "because it is based upon sfiodings ... the
determination is an unreasoned decision".

Her Honour's approach i8ZLGPwas based on the comments of the Full CoulViklJ v
Minister for Immigration & Multicultural & Indigenas Affairs[2004] FCAFC 74 at [19] —

[22]. This approach has been adopted or referrdyy tinis Court on a number of occasions:
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Aporo v Minister for Immigration and CitizensH®009] FCA 79 at [58] per BennettJu v

Minister for Immigration and Multicultural and Ingenous Affairg2005] FCA 1836 at [35]
per Siopis JNAIF v Minister for Immigration & Multicultural & mdigenous Affairg2005]

FCA 114 at [19] per Madgwick J.

In many respects, the criticisms of the Tribunaksasons made by Gordon J in
SZLGPapply equally to the Tribunal’'s reasoning in tlregent case. The Tribunal, in the
present case, placed enormous weight on the ewadéat the appellant returned to Pakistan
briefly in 2007, and did so in the context of dangtthe applicant’s claim that he engaged in
homosexual acts in the UAE and that he was genuiiegirful of persecution in Pakistan.
However, it is difficult to see how the Tribunalutd reach the conclusion that the fact that
he returned to Pakistan undermined his accounawahfg engaged in homosexual conduct in
the UAE. His return to Pakistan would have undesdihis account only if there was a basis

for believing that his family and others might haxene to learn that he was a homosexual.

The Tribunal made no finding about how, during tggplicant's brief return to
Pakistan, it might conceivably have become knowhisofamily or anyone else that he had
become, on his account, a practising homosexuais ckimed fear was based on his
apprehension that his family and others in Pakistaight come to know of his
homosexuality. However, the Tribunal does not lsay that might have emerged during a
brief visit when he was the custodian of the infation. His fear was predicated on others
knowing. Unless others came to know, the bastiofear did not exist. The Tribunal does
not make a finding that he revealed the informatiéihdoes not make a finding that, during
the brief period the applicant was in Pakistansdwxeght out men for homosexual sex and for
that reason others might come to know of his homaeslédy. It does not otherwise make a
finding explaining how his family and others midtave come to know of his homosexuality
during this period. Without findings of this typar, at least in the absence of an explanation
as to how there was any risk that his homosexualdyld become known during the brief
period of his visit, | simply fail to see how thact that the applicant briefly returned to
Pakistan undermined his claim that he had becomecave homosexual in the UAE in the
preceding two years. There was simply no basisnynopinion, for the Tribunal to have
concluded that the fact that the applicant returbeelfly to Pakistan was inconsistent with
him having a fear of harm based, on his case, ®ffamily and others in Pakistan coming to

know he was a homosexual.
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Similarly, the applicant's explanation as to whydi@ not claim asylum in the UK
was perfectly plausible. Putting it slightly diféatly, the Tribunal's conclusion about the
consequences of not claiming asylum in the UKnsny opinion, completely unsustainable
as a piece of logical analysis. In essence whatagplicant had said was that he did not
claim asylum in the UK because he could returnhto WAE where he had a good life and
was in a good relationship. His circumstanceshen WAE changed after he fell out, as he

claimed, with Mr H, which occurred after his retdrom the UK.

| simply fail to understand what the Tribunal meatien it said the following:

However, this appears to be inconsistent with lagrcthat he was fearful of
being perceived, or of being found to be, a homasenpon his return to
Pakistan, not of being discovered as being in atr@hship with [Mr HJ.

Even bringing to bear the generosity of analyset the authorities demandinister for
Immigration & Ethnic Affairs v Wu Shan Liantiere is no logical connection between what
is asserted in the sentence and what precedété."this" at the beginning of a sentence is
the applicant's claim that he had nothing to fewil his relationship with Mr H deteriorated.
It is possible that the Tribunal may have belietedt the applicant was saying that the
deterioration of that relationship might have resailin the applicant's homosexuality
becoming known in the UAE. However, the applicpointed to the time the relationship
deteriorated in the context of explaining that beumed to the UAE rather than claiming

asylum in the UK given that, at that stage, hiatrehship with Mr H was still good.

As the Full Court said inWAIJ v Minister for Immigration & Multicultural &
Indigenous Affairsat [22]:

... A determination based on illogical or irrationfshdings or inferences of fact will

be shown to be a decision not supported by reasdnt@ have no better foundation
than an arbitrary selection of a result. It is b&se it isbased upon such findings

that the determination is an unreasoned decisiBoch findings or inferences of fact
become part of, and are not distinguishable frohe tlecision subject to judicial

review. (See: S20/2002 per McHugh, Gummow Jb4t Bond per Mason CJ at

338, 359-360)...

(Emphasis original)

The Tribunal's conclusion that the applicant wast a homosexual was based

squarely on an illogical process of reasoning. ti8ed5(1)(a)(ii) of the Act required the
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Tribunal to determine whether or not it was satigfinat the applicant met the criteria for the
grant of a protection visa set out in the Act. Tdmplicant's alleged membership of a
particular social group arising from his homosekyalvas an essential element of this

inquiry.

For the foregoing reasons, it is my view that tmdgdnal fell into jurisdictional error
having regard to the way it reached the conclugian the applicant was not a homosexual

and that he was not a person to whom Australia qwetction obligations.

GROUNDS NOT ARGUED AT THE HEARING BUT RAISED |IN
SUPPLEMENTARY WRITTEN SUBMISSIONS

Following the hearing of the matter, counsel foe #pplicant filed supplementary
written submissions. In those supplementary wrigabhmissions, counsel for the applicant
contended that the Tribunal enlivened s 424AA @&f Attt by giving orally to the applicant
particulars of information that the Tribunal woutdnsider to be a reason or part of the

reason for affirming the decision under review.ti&ec424AA provides as follows:

If an applicant is appearing before the Tribunalchase of an invitation
under section 425:

(@) the Tribunal may orally give to the applicariear particulars of any
information that the Tribunal considers would be tieason, or a part
of the reason, for affirming the decision that inglar review; and

(b) if the Tribunal does so--the Tribunal must:

0] ensure, as far as is reasonably practicaltitegt the applicant
understands why the information is relevant to rkvew, and
the consequences of the information being relied ion
affirming the decision that is under review; and

(i) orally invite the applicant to comment on ogspond to the
information; and

(i)  advise the applicant that he or she mayksadditional time to
comment on or respond to the information; and

(iv)  if the applicant seeks additional time tovaent on or respond
to the information--adjourn the review, if the Turmal
considers that the applicant reasonably needs &t time
to comment on or respond to the information.

The "information" to which the applicant referstige appellant's passport. However, as |
have discussed earlier in these reasons, the passa® not "information that the Tribunal
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considers would be the reason, or a part of theoredor affirming the decision that is under
review". Therefore, to the extent that the applics permitted to argue a breach of

S 424AA, that argument must fail.

Further, in the applicant's supplementary writtebmsissions, counsel also suggested
that the Tribunal had breached s 425(1) of theokcthe basis that it did not indicate to the
applicant that the fact of his return to Pakistafole travelling to Australia would be used to
infer that he did not engage in homosexual acéigiin the UAE and thereby to doubt his
claim to being a homosexual. In my view this argaitncannot succeed. It is clear from the
transcript of the Tribunal hearing that the isstithe applicant's homosexuality, his activities
in the UAE and his return to Pakistan were disatlisgehe Tribunal hearing at some length.
The Tribunal cannot be said to have fallen intmrely merely failing to invite comment
upon its thought processes in relation to its tnegit of a particular piece of evidence:
WAGU v Minister for Immigration & Multicultural &rdigenous Affairg2003] FCA 912 at
[36].

The application for an extension to time shouldgbented and the appeal allowed.
Consequential orders follow. The first respondensihalso pay the applicant's costs of the
proceeding before the Federal Magistrates Courbafmre this Court.
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