1106555 [2011] RRTA 1039 (12 December 2011)

RRT CASE NUMBER:

DIAC REFERENCE(S):

COUNTRY OF REFERENCE:

TRIBUNAL MEMBER:
DATE:
PLACE OF DECISION:

DECISION:

DECISION RECORD

1106555
CLF2010/81019
Pakistan

Giles Short

12 December 2011
Sydney

The Tribunal remits the matter for reconsideration
with the direction that the applicant satisfies
paragraph 36(2)(a) of the Migration Act, being a
person to whom Australia has protection
obligations under the Refugees Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is a review of a decision made by a delegateeoMinister for Immigration and
Citizenship on [date deleted under s.431(2) ofMingration Act 1958 as this information

may identify the applicant] June 2011 refusing ppligation by the applicant for a
Protection (Class XA) visa. The applicant wasfremtiof the decision under cover of a letter
dated [in] June 2011 and the application for reweas lodged with the Tribunal [on a
further date in] June 2011. | am satisfied thatThbunal has jurisdiction to review the
decision.

The applicant is a citizen of Pakistan. He arrivedustralia in February 1989 as a visitor
and he applied for a Protection (Class XA) visg June 2010.

RELEVANT LAW

In accordance with section 65 of tlikegration Act 1958 (the Act), the Minister may only
grant a visa if the Minister is satisfied that timgeria prescribed for that visa by the Act and
the Migration Regulations 1994 (the Regulations)ehaeen satisfied. The criteria for the
grant of a Protection (Class XA) visa are set owgdaction 36 of the Act and Part 866 of
Schedule 2 to the Regulations. Subsection 36(&)eAct provides that:

‘(2) A criterion for a protection visa is that tepplicant for the visa is:

(@) a non-citizen in Australia to whom the Ministesatisfied Australia
has protection obligations under the Refugees Quioreas
amended by the Refugees Protocol; or

(b) a non-citizen in Australia who is a memberhd same family unit as
a non-citizen who:

)] is mentioned in paragraph (a); and
(i) holds a protection visa.’

Subsection 5(1) of the Act defines the ‘Refugeesveation’ for the purposes of the Act as
‘the Convention relating to the Status of Refugdmse at Geneva on 28 July 1951’ and the
‘Refugees Protocol’ as ‘the Protocol relating te 8tatus of Refugees done at New York on
31 January 1967’ Australia is a party to the Coiee and the Protocol and therefore
generally speaking has protection obligations tsqes defined as refugees for the purposes
of those international instruments.

Article 1A(2) of the Convention as amended by thatétol relevantly defines a ‘refugee’ as
a person who:

‘owing to well-founded fear of being persecutedreasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.’
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The time at which this definition must be satisfiedhe date of the decision on the
application:Minister for Immigration and Ethnic Affairsv Sngh (1997) 72 FCR 288.

The definition contains four key elements. Fitlsg applicant must be outside his or her
country of nationality. Secondly, the applicantatnigar ‘persecution’. Subsection 91R(1) of
the Act states that, in order to come within thérgkgon in Article 1A(2), the persecution
which a person fears must involve ‘serious harnth®person and ‘systematic and
discriminatory conduct’. Subsection 91R(2) staked ‘serious harm’ includes a reference to
any of the following:

(a) a threat to the person’s life or liberty;

(b) significant physical harassment of the person;

(c) significant physical ill-treatment of the person;

(d) significant economic hardship that threatens thhe@es capacity to subsist;

(e) denial of access to basic services, where the linégatens the person’s capacity to
subsist;

() denial of capacity to earn a livelihood of any kimdhere the denial threatens the
person’s capacity to subsist.

In requiring that ‘persecution’ must involve ‘systatic and discriminatory conduct’
subsection 91R(1) reflects observations made bytistralian courts to the effect that the
notion of persecution involves selective harassméatperson as an individual or as a
member of a group subjected to such harassrian(Yee Kin v Minister for Immigration
and Ethnic Affairs (1989) 169 CLR 379 per Mason CJ at 388, McHugh429). Justice
McHugh went on to observe @han, at 430, that it was not a necessary elementeof th
concept of ‘persecution’ that an individual be W&im of a series of acts:

‘A single act of oppression may suffice. As lorggtlae person is threatened with
harm and that harm can be seen as part of a colsgstematic conduct directed for
a Convention reason against that person as aridndivor as a member of a class, he
or she is “being persecuted” for the purposes ®Qhnvention.’

‘Systematic conduct’ is used in this context nathie sense of methodical or organised
conduct but rather in the sense of conduct thabigandom but deliberate, premeditated or
intentional, such that it can be described as seéeharassment which discriminates against
the person concerned for a Convention reasonvisaister for Immigration and

Multicultural Affairsv Haji Ibrahim (2000) 204 CLR 1 at [89] - [100] per McHugh J
(dissenting on other grounds). The Australian tobave also observed that, in order to
constitute ‘persecution’ for the purposes of thezmtion, the threat of harm to a person:

‘need not be the product of any policy of the goweent of the person’s country of
nationality. It may be enough, depending on theucnstances, that the government
has failed or is unable to protect the person gstjan from persecution’ (per
McHugh J inChan at 430; see als@pplicant A v Minister for Immigration and

Ethnic Affairs (1997) 190 CLR 225 per Brennan CJ at 233, McHugh258)

Thirdly, the applicant must fear persecution ‘feasons of race, religion, nationality,
membership of a particular social group or polltmginion’ Subsection 91R(1) of the Act
provides that Article 1A(2) does not apply in redatto persecution for one or more of the
reasons mentioned in that Article unless ‘thateeas the essential and significant reason, or
those reasons are the essential and significaswmeafor the persecution’ It should be
remembered, however, that, as the Australian cbante observed, persons may be
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persecuted for attributes they are perceived te loawpinions or beliefs they are perceived
to hold, irrespective of whether they actually gsssthose attributes or hold those opinions
or beliefs: se€han per Mason CJ at 390, Gaudron J at 416, McHug#3&Minister for
Immigration and Ethnic Affairsv Guo (1997) 191 CLR 559 at 570-571 per Brennan CJ,
Dawson, Toohey, Gaudron, McHugh and Gummow JJ.

Fourthly, the applicant must have a ‘well-foundésr of persecution for one of the
Convention reasons. Dawson J sai€han at 396 that this element contains both a
subjective and an objective requirement:

‘There must be a state of mind - fear of being @auted - and a basis - well-founded
- for that fear. Whilst there must be fear of lggpersecuted, it must not all be in the
mind; there must be a sufficient foundation fort tezr.’

A fear will be ‘well-founded’ if there is a ‘reahance’ that the person will be persecuted for
one of the Convention reasons if he or she retiarhgs or her country of nationalit@Zhan

per Mason CJ at 389, Dawson J at 398, Toohey J7atMcHugh J at 429. A fear will be
‘well-founded’ in this sense even though the pasgilof the persecution occurring is well
below 50 per cent but:

‘no fear can be well-founded for the purpose of@oavention unless the evidence

indicates a real ground for believing that the mjayit for refugee status is at risk of

persecution. A fear of persecution is not wellifded if it is merely assumed or if it
is mere speculation.’ (s&€&uo, referred to above, at 572 per Brennan CJ, Dawson,
Toohey, Gaudron, McHugh and Gummow JJ)

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s fileFR20D10/81019 relating to the applicant.
Theapplicant appeared before the Tribunal [in] Noven#i¥ 1 to give evidence and present
arguments. The applicant was represented by [mkete¢ed: s.431(2)] of the Immigration
Advice & Rights Centre Inc, a solicitor and registkmigration agent.

The applicant’s identity and history

The applicant has produced as evidence of hisitglent old passport, issued in 1981 and
numbered [number deleted: s.431(2)], identifying lais a citizen of Pakistan, born in
Karachi in [year deleted: s.431(2)]. The passjutamtifies him as an employee of
[Organisation 1] at the time of issue and givesddidress as [address deleted: s.431(2)],
Karachi (see folios 136 and 137 of the Departmdit€<CLF2010/81019). The passport
contains stamps indicating that the applicant tftegti¢o Singapore and Thailand in March
1981 and February 1984. He also produced a Gowrnhaf Pakistan - Ministry of Defence
- Airports Security Force card and an Airport Erfigss 1989 identifying him as a
[Occupation B] working for [Organisation 1] (seéidol72 of the same file).

The Department’s movement records indicate thaagpticant entered Australia as a visitor
travelling on a Pakistani passport numbered [nundbtated: s.431(2)] [in] February 1989.
(As referred to below, the applicant has said tiealhas lost this passport or that it was
stolen.) The applicant was granted two furthergerary entry permits as a visitor, the last
of which expired [in] December 1989. After thatreenained in Australia illegally until
2010.
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A letter dated [in] May 2010 from a Case Managdt.atation 2], a men'’s crisis service
operated by the [Suburb 3] Mission (part of thetliigi Church of Australia), which was
submitted with the applicant’s original applicatizaid that the applicant was homeless and
was currently residing at [Location 2]. The Casansiger said that the applicant had worked
as a taxi driver in Australia until 2007 when hellhast his job. She said that in late 2009 she
had referred him to the [Suburb 3] Mental Healtlaridor assessment as he had been
displaying bizarre delusional behaviour She daad tinfortunately he had exited their
service at that time and had re-entered in Jar2@t®. She said that he had responded well
to medication and that he had stabilised.

A letter dated[in] May 2010 from a psychiatrist kvthe NSW Department of Health which
was also submitted with the applicant’s origingblagation said that the applicant had a
psychaotic illness characterised by marked disodlgrmking and persecutory and bizarre
delusions. He said that the applicant was takimgpgychotic medication, Risperidone, that
he had never required admission to a psychiatispitel, and that, apart from being
prescribed anti-psychotic medication, he was uhlike be a burden on the health system.
He said that the applicant might be able to retanwork in the future if his illness remitted
with treatment. It is apparent from the evidenetobe the Tribunal that the applicant has
told different stories to different people aboutasdhe comes from. The psychiatrist, for
example, said that it was not clear if the applicaas from Afghanistan or Pakistan but that
he had left during the war between AfghanistanRuossia. He said that the applicant had
told him that he had completed a [degree and usityedeleted: s.431(2)].

The applicant’s original application

In his original application and in a statement awpanying that application the applicant said
that he had been born in Dhaka in what was thethFadgstan. He said that his parents had
been Biharis who had moved from India to East Rakiat the time of Partition in 1947
(although in the Form 80 he said that they had lx@en in Lucknow in India, not in the
Indian state of Bihar). He said that his pareis probably been Christian and that they had
gone to church occasionally but that they had nbtipised their religion because of the
potential dangers they would have faced becautieeofreligion. He left the question asking
for his own religion (question 13 on Part C of #pplication form) blank. The applicant said
that he only spoke English although his family bpdken a lot of different languages.

The applicant said that in East Pakistan his fatlaerworked in security for [Organisation 4].
The applicant said that at the time of the war Whézl to the creation of what is now
Bangladesh in 1971 his family had escaped to Walssin ‘with unknown help’ He said

that they had been picked up by a C-130 aircrafttaken to Colombo and then to West
Pakistan. He said that his father had remainethtdeind had been kept as a prisoner of war
for four years. He said that his father had di¢evayears later. He said that he himself had
seen a cousin who had had a medical centre inFedgstan being killed. He said that one of
his sisters and her husband and their two childeehalso remained behind and that his sister
had died from an illness related to conditions oamp for displaced persons. He said that
his family had lost their house and land forever.

The applicant said that although he had been alije to school and to work in Pakistan
there had always been fighting and curfews. He it they had not been able to go to
certain areas because they were Bihari. He satchik family had been called Mohaijirs
(although that term - which means refugees - issnaommonly associated with the people
who fled from India to Pakistan, in particular tandchi, at the time of Partition) and that
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they had been harassed by the police and somébynathier groups. He said that they had
not had any health care and that he had beenmisatied against in relation to employment.

The applicant said that he had graduated from fprsity] with a [degree] but he had been
unable to get a [job] without a Masters degree doctorate. He said that he had not done
these degrees because he had not been able @ iafioancially and life had been too
difficult because of curfews and intimidation. blEd, however, that while studying he had
been the President of the [Student Union]. He gwthe also had a certificate in
[qualification deleted: s.431(2)] from an organisatin Karachi and that he had worked for
[Organisation 1] as a [Occupation B] and subsedy@asta [occupation deleted: s.431(2)].
He said that this had not been a good job as tredealways been threats and intimidation.

The applicant said that when he had seen the isituiait West Pakistan deteriorate as it had
in East Pakistan ‘where the army under a brutdhtbe brutalised the civilian population’ he
had decided to get out. He said that he had addlarnPakistani passport in about 1987 by
paying a bribe. He said that he did not beliew ke had Pakistani citizenship and that he
did not think that he would be able to return tav@adesh because he had no proof of where
he had been born. He said that even if he cotlnlnréo Bangladesh he would not because
his family had been forced to flee for their liaesd his sister had died there. He said that he
thought that the Bangladeshi government would tdrie if he returned there. In the
application forms he described his citizenshipusdkhown’ or ‘stateless’ He said in answer
to question 47 on Part C of the application foriat tie had left his home country in June or
July 1987 and he said in answer to question 33raht statement that he had visited China,
various European countries, the USA, various ceesitn South-East Asia and Japan before
coming to Australia in 1989.

The applicant said that he thought that if he regdrto Pakistan they would want to shoot
him or kill him because he was not from that coyaind they thought that he was a threat to
them. He said that he did not like dictatorshipg they still had a dictatorship although they
tried to call it a democracy. He said that he baen President of the Student Union when he
had been studying so his political views would hewn. He said that his family had been
discriminated against because they had been frdra Bnd they were Biharis. He said that
the term Bihari was used for all foreigners. Hiel $hat he feared being persecuted by the
police, the government and ‘some of the other gsbup

The applicant said that he now had an open religlda said that he thought that religion
could be a problem for him also. He said thagreh was always a problem in Pakistan and
that the way that they followed their religion wagally wrong. He said that they had killed
many innocent people because of religion.

The applicant said that he had no contact witHarsly in Pakistan. He said that he
assumed that his mother had died and he said éladhno family or friends in Pakistan who
could help him. He said that he could not retorékistan, Bangladesh or India because of
what they had done to his family. He said thay there all racist countries under brutal
regimes and that they could not support their oeopte so they would not protect him,
given that he had not even been born there. Hktlsat there was nowhere in any of these
countries where he would be safe. The applicadttbat he was receiving treatment for
schizophrenia and that he had other problems bedaikad nowhere to live and it was
difficult for him to find food to eat. He said thitnese problems made it hard for him to
remember his situation in Pakistan and what hagdragd to him in the past. He said that if
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he were to return to Pakistan he would not gestreof treatment for his mental health
problems that he was getting here.

In her letter submitted with the applicant’s origlimpplication referred to above the Case
Manager said that the applicant was capable of wgrknd supporting himself. She said
that of most concern was his family situation, vitie whereabouts of his family unknown,
and that he would face extreme hardship if repgatli¢o Pakistan. The psychiatrist said in
his letter referred to above that the applicanthize able to return to work in the future if
his illness remitted with treatment but he said thaas not possible to predict the outcome
of his treatment. He said that after being in Aals for around 20 years it was unlikely the
applicant would have the social support requirednsure that he was able to continue
treatment for his mental illness if he returne®&kistan.

In a letter dated [in] May 2010 likewise submittgith the applicant’s original application
the Director of Homeless Services with the [Sul®]rMission said that the applicant would
be able to re-enter the workforce shortly. He slaad Australia had been the applicant’s
home for over 20 years and that he was now rege#ilevel of care which would enable
him to restore his health and to resume a prodeitifie. He said that returning the applicant
to Pakistan would be difficult as his family wastlo

Further letter from the psychiatrist

Under cover of a letter dated [in] September 200applicant’s representatives produced a
further letter from the psychiatrist dated [in] 8apber 2010 in which he said that the
applicant was compliant with medication for schizmmia and that he was displaying
improvement in his psychotic symptoms. He said tiia applicant had insight into having a
mental illness and the need for long-term treatmetiit an anti-psychotic medication. He
said that the applicant was also willing to be cbamp with regular review by a psychiatrist.
He said that this awareness of having a mentasfirhad only evolved after the applicant
had been assessed by the Mental Health Homelessa®itTeam and he had been diagnosed
with schizophrenia in late 2009. He said, howetlat it was likely that the applicant had
been suffering from schizophrenia since his mics2Me said that two years before the
applicant had left Pakistan he had become feaofuhik life because of the unrest in that
country and that the applicant stated that he le@th looncerned that the state of martial law
had meant that he had been at risk of being kdlethe way to work.

The psychiatrist noted that this concern had arempite there being no change in the
political and social unrest in Pakistan. Althoughreferred to the fact that the applicant had
obtained [work] in Pakistan he said that the applidiad been unable to get work and had
decided to leave Pakistan. He said that the agptlie concerns about being killed on the
way to work and then deciding to leave Pakistareveensistent with paranoid illness. The
psychiatrist said that the applicant was only &blsubsist because he was receiving financial
assistance from the Red Cross and housing fronmaaeernment organisation and that it
would be inappropriate for him to be returned t&igtan.

Letter from [Dr C] of [Workshop D]

The applicant’s representatives also produceder léated [in] July 2010 from [Dr C] who
said that the applicant had begun attending hiscer on Saturday mornings and evenings at
[Workshop D] in [Suburb 3] about six months pre\aty that he attended the services two to
three times a week, that he also helped by cleahimgard and even the front of the building
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before each service and that [Dr C] had also |ehtinagt he helped out with another church
on Sunday, [Church 5] (also in [Suburb 3]). [Drsajd that the applicant had ‘a general
belief in God the creator with a Christian slamttighat his beliefs were best described as
non-denominational.

Submission from the applicant’s representatives

The applicant’s representatives also produced mssion dated [in] September 2010 in
which they referred to the applicant’s claim thatwas stateless and that he had obtained his
Pakistani passport through bribery. They submitited the applicant claimed he had a well-
founded fear of being persecuted as a Bihari,fagead asylum seeker who had travelled on a
false passport, ‘imputed political views since fiegturning from a Western country and was
previously President of the [Student Union]’, asdaaChristian in a predominantly Muslim
country. They submitted that these factors conmtbimigh the applicant’'s mental illness, lack
of native language, homelessness and lack of aosupgtwork cumulatively placed him in

an extremely vulnerable position and suggestedhibatould face a real chance of being
persecuted if he returned to Pakistan or Bangladesh

The applicant’s representatives quoted from tradeice issued by the Australian
Department of Foreign Affairs and Trade advising#alian citizens against travelling to
Pakistan and the introduction to the US State Depart’s Country Reports on Human

Rights Practices for 2009 in relation to Pakistan in relation to problemghat country. They
referred to information about the lack of psychstsrand psychiatric facilities in Pakistan
and a shocking level of ignorance and suspiciam@imentally ill, even amongst those who
worked in hospitals. The applicant’s represenégti@lso quoted from travel advice issued by
the Australian Department of Foreign Affairs an@de advising Australian citizens to
exercise a high degree of caution in Bangladesh@mdormation about the treatment of
people with disabilities in Bangladesh.

The applicant’s representatives submitted thaapi@icant faced serious harm in the form of
significant economic hardship and a denial of actedasic services as a result of a
combination of his mental illness and his vulndigbas a Bihari or outsider in both Pakistan
and Bangladesh. They referred in this contexii¢osuspicion of those with a mental illness,
the difficulties in accessing mental health treatbveithout family or monetary support, the
discrimination against Biharis and ‘the lack of @ekeable legal rights’ which they said
would make it very difficult for the applicant tamn a livelihood of any kind.

The applicant’s representatives referred to infaromeabout the treatment of Biharis in
Bangladesh. They submitted that as a Bihari hddvioe: able to apply for citizenship in
Bangladesh but that returning there now as a Bikidhi no support network and a serious
mental illness, unable to speak the local langw@agkas a failed asylum seeker from a
Western country would make him extremely vulnerablpersecution on other grounds such
as religion or imputed political opinion. They suitted that, although the applicant had
previously had access to education and employmepakistan, this did not mean that these
rights would continue to be available to him ifwere to return to Pakistan ‘since he chose to
leave the country’.

The applicant’s representatives referred to infdrmmasuggesting that, if a person deported
from a foreign country was handed over to the Rakisuthorities, the FIA (Federal
Investigative Agency) would undertake an inquirg @the person was found to have forged
a passport or to have committed any other illegavigy the person would be charged in
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relation to those offences. The applicant’s repméstives submitted that the applicant would
be arrested and ‘subject to persecution’ as atregtls departure on a passport he claimed
to have obtained through bribery.

The applicant’s representatives submitted thatrgitae length of time for which the
applicant had been outside Pakistan and BanglatlesFact that he now only spoke English
and the fact that he would be returning from a \&estountry, he would be likely to be
viewed as a Westerner and they referred in thisegdmo the travel advice issued by the
Australian Department of Foreign Affairs and Tradggesting that Western interests and
persons were being targeted for kidnapping, assassn and terrorist attacks.

The applicant’s representatives submitted thabaljh the applicant had described himself
as having an open religion he would be likely torlssved as a Christian in a predominantly
Muslim country. They referred in this context idarmation about an attack on Christian
communities in Punjab in 2009 and to discrimina@g@ainst religious minorities in both
Pakistan and Bangladesh.

The applicant’s representatives submitted thaag@icant’s mental illness made it difficult
for him to provide a coherent and comprehensivewaucof his past, his status and the
dangers he faced. They referred to his lack oflfesapport and they reiterated that the
combination of factors to which they had referregbmt that there was a real chance that he
would be persecuted in Pakistan or Bangladesh.

The applicant’s evidence at the Departmental interiew

The applicant was interviewed by the primary decianaker in relation to his application

[in] October 2010. The applicant confirmed thatcke@med that he had been born in Dhaka
in East Pakistan and that he and his family had Heeked out’ of there because they were
not from Bangladesh. He said that now he had ftake passport from Pakistan’ He said
that this was his only nationality. He producesl ¢lid passport referred to above and he
noted that this was not the passport which he kad to travel to Australia. He said that he
had lost this more recent passport or that it leshlstolen. He said that his Pakistani
national identity card had also been stolen. Tgmieant said that his passport was genuine
and that all the information in it was correct. $&d that he had used an agent to obtain the
passport.

The applicant said that he was still taking medeeafor schizophrenia. He said that he
believed that everything in his original applicatiwas true but that he suffered from memory
loss. He said that before he had come to Austhalihad lived in different places because in
his mind someone had been following him and wantinkjll him. He referred to the fact

that he had visited Japan and Singapore beforengptaiAustralia but he said that he had not
spent long in either country.

The applicant said that no one had helped him kisRa. He said that there was always
martial law, there were curfews and there werssrilmtvhich thousands of people died. He
said that he had worked as a cook as well as altaear in Australia. The applicant referred
to his evidence that he had been President ofStelgnt Union] [in] Pakistan. He said that
he had been targeted by the authorities becausadckeld this position. He said that he had
been elected because the locals had thought tveasene of them. He said that it had been
in his mind why things had happened so badly and li® could correct the problems which
had happened in the past, why his parents had'kie&ad out’ of India where they had been
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born. He said that he could not remember whenglthd been born. He said that he had
wanted to help people not to be slaughtered biiakenot been able to help the situation
there. He said that the religious extremists weoestrong to correct anything.

The applicant said that his father and his mothertas brother and his sister had all been
slaughtered in Pakistan at different times by ndiffgrent people. He said that this was a
problem created by curfews and martial law. Hd Haat the people who had slaughtered his
family had been from the army. He said that heread in the newspaper that the army took
many forms and he said that this was why he wasaed. He said that it was the same
army he had seen in Bangladesh. He referred suestyto his evidence that his father had
been a prisoner of war in Bangladesh and had diedlg after he had come to Pakistan and
that his sister had died from an illness relatedataditions in a camp for displaced persons.

The applicant said that because his family had befeilgees and Biharis they had faced
discrimination in Pakistan. He said that discriation was so extreme there because there
was not much education. He said that they had teéithat as refugees they had no right to
live there. The applicant confirmed that he clairtieat he had left Pakistan in 1987. He
confirmed that he claimed that he was not in cantatt his family in Pakistan.

The applicant said that he thought that his pareadsprobably been Christian because they
had always talked about Jesus. He said that thexélebrated the birth of Jesus. He said
that religion was very secret over there. He Haad in East Pakistan his father had worked
for [Organisation 4] and then for [Organisation 1].

The applicant said that after his family had retedao Pakistan their life had not been good:
they had been starving for a long time, for yeats. said that none of the ethnic groups in
Pakistan liked each other and they had been sahddigetween them. He said that he had
not been able to speak their local language. ltetkat many people were killed. He said
that people had wanted to bash him but he had edcape said that he had not been able to
bear to live there and this had been why he haabestcfrom the country.

The applicant said that he believed that he had targeted because he had not been from
there. He said that many people there were vemeclin knowing who was not from there.
He said that they had been called ‘Mohajirs’, megniefugees’, or Biharis. He referred
again to curfews and martial law: he said thatattmy took over each time. He said that this
meant that you had no right to go anywhere. He it this was most of the time. He said
that this was a kind of mini civil war. He saidthhis was sometimes for a day and a night.

The applicant confirmed that he had worked for gigation 1] in Pakistan but he said that
he had only worked there for a short time, foryaiages. He said that he had been a
[occupations deleted: s.431(2)]. He said thatdeoklieen mentally disturbed because it had
been a hard job. He said that the reason he hatliggob had been so that he could take the
ticket and run away. The applicant said that hdctoot live in Pakistan. He said that his
father had still been alive at this time. He dhat he did not remember the year when he
had first started working for [Organisation 1]. Bhad that Pakistan was full of people with
mental health problems and that no one thought llaeymental health problems.

The applicant said that he had completed his ‘migfriear 10) at the [school and university
deleted: s.431(2)]. He said that he would havedito be involved in student politics at
[university] but financially he had not been aldebe involved and the situation had become
more dangerous. He said that he had been invatvitet MQM (Mohajir Qaumi
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Movement). He said that ‘involvement’ meant noskaughter, to discriminate against or to
persecute all the hungry and poor people who haghygio He said that he did not know when
he had been involved in the MQM.

The applicant said that he would be persecuted Wént back to Pakistan because he was
not from that part of the world and he had his qahtical opinions and religious views. He
said that now he did not follow their religion, thislim religion. He said that now he
belonged to the Uniting Church in [Suburb 3] althbine also referred to [Dr C]. He said
that he would be discriminated against becausettimyght he was from outside. He
repeated that no one helped anyone else in Pakibtarsaid that he had escaped from
Pakistan and it would not make sense to go bathketplace from which he had escaped. He
said that there were bad things there and he reghéladit he could not live there.

The applicant said that he was not familiar with $ituation in Pakistan now but people’s
nature did not change. He said that he would aale to obtain citizenship in India or
Bangladesh because they had kicked his family bobth countries. He said that he feared
being persecuted if he returned to Pakistan bedaibad been President of the Student
Union, because he was a Mohajir, because he cameHast Pakistan, because he was an
outsider, because his family were Biharis (becdlisg were targeted from time to time
because they were not from there), because oélhggaus views (because he was a
Christian) and because he had lived for such atiomgin a European culture (which he
suggested they might think he would bring to Pakist He said that he would be killed if he
returned to Pakistan.

After a break the applicant’s then representateferred to the evidence of the psychiatrist
that the applicant had been suffering from schizempia since his mid-20’s which she
submitted would explain the applicant’s delay iddomg an application for a protection visa.
She submitted that the applicant was extremelyaralole, that he was not able to articulate
his claims well and he suffered from lapses of mgm&he submitted that his subjective
fear was clear and that there was an objectives lfashis fear.

The applicant’s representative submitted thatefdpplicant was barely able to subsist in
Australia with the assistance of charities he wdate serious harm if he returned to

Pakistan or Bangladesh or India due to his inaftititarticulate his problems and the fact that
he was an outsider with no family support, thahad been in Australia for so long, that his
political opinions would bring him to the notice thie authorities, that his illness risked being
untreated and that he would therefore be denieid basvices and would be unable to earn a
living. She submitted that he risked being arekste his return because he would not be able
to explain where he had been.

Letter from a friend submitted to the Tribunal

In a letter dated [in] July 2011 a friend of thelgant who had met him at [Location 2]
referred to the applicant’s claims regarding himifg’s displacement from East Pakistan. He
said that the applicant had been forced to fleesRakat the age of [age deleted: s.431(2)]
due to ongoing persecution because of his familgtsonality and their Christian beliefs.

The applicant’s friend said that he regularly attsshchurch with the applicant in [Suburb 3]
and that he believed that he was a person of goadhcter.
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The applicant’s evidence at the hearing before me

At the hearing before me the applicant said thafdar arose because his background was
from India. He said that they had lost the mothait of India and because of this they had no
land in Pakistan. He said that they told themadagck to their motherland. He said that this
was why riots always started and people were gibkaled, every two or three months.

| noted that it was over a year since the applibaxtbeen interviewed by the primary
decision-maker and that in July 2011 the Triburaal heen informed that he had moved to an
address in [suburb deleted: s.431(2)]. The appiisaid that this was accommodation
provided by the Department of Housing. He said tieawas still taking Risperidone. He
said that he was feeling a bit stressed but hehappy to proceed with the hearing. He said
that he was not working. He said that he still ite{Workshop D] every Saturday and
Sunday. He said that they had services there wiedckitended. He said that he also went to
services at [Church 5] on Sundays. He said thatdre to services at the Uniting Church
when somebody died, one of the other homeless p@o@omeone else. He said that he had
been baptised by both [Dr C] and [Pastor E]. He g&at he had in fact been baptised many
times. He said that new pastors also liked toibajteople.

The applicant confirmed that before he had lefti®tak he had been living in Karachi.

| noted that his passport gave an address in Sifiddyin [village deleted: s.431(2)]. He
confirmed that he had lived there with his familje said that he had been so depressed and
mentally disturbed that he had just left becauae¢buntry was too much for him. He said
that he had not been born in Pakistan and thenséaiieto that effect in his passport was a lie.
He said that he had been born in Dhaka. He satch#ihhad lost contact with his family

when he had left Pakistan.

The applicant confirmed that, as he had told tlmamy decision-maker, he had completed

his ‘matric’ at [school deleted: s.431(2)]. Hedstiat he had been the President there and he
had joined the Pakistan People’s Party (PPP) ledutiykar Ali Bhutto, ‘the one they

hanged’. He referred to the fact that Mr Bhutidésighter, Benazir Bhutto, had also become
Prime Minister. | referred to the fact that whle applicant had been interviewed by the
primary decision-maker he had said that he haec¢the MQM. The applicant said that the
MQM was the party of those of Indian descent. Héed that he had joined both the PPP
and the MQM.

| noted that the MQM and the PPP fought with eabtleo(Immigration and Refugee Board
of Canada, ‘Pakistan: Information on the All PaksMohajir Students Organization
(APMSO), particularly on formalities and conditioosmembership, its past activities and its
relationship to the Mohajir Qaumi Movement (MQM)dathe Mohajir Students Federation
(MSF)’, 11 March 1994, PAK16525.E). The applicaaid that they had not fought before.
He said they fought for their rights but they alw&ylled the head. He claimed that in the
history of Pakistan most of the Prime Ministers baén hanged or shot and no one did
anything. He said that no civilisation existedréneHe referred again to the fact that people
had told him to go back to his motherland. He $laéd he had tried to solve the problem of
the MQM and racism and his Indian background. &ld that he had found that because of
the army involvement there had always been cotfessaid that each time democracy came
for a little bit and then it was gone. He refertedhe fact that Osama bin Laden had been
living in Pakistan. He said that Pakistan washibadquarters of terrorism.
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| noted that the applicant had said that he hadiestiuat [university]. The applicant said that
this had just been the graduation. He said thaaldestudied privately. He said that he had
also completed his ‘intermediate’ (Year 12) priateHe said that his degree from the
[university] was a two year degree. (Undergraduaigersity degrees in Pakistan are
commonly awarded after only two years of study.)

| noted that the applicant had obtained the pas$gonad produced in 1981 and this
indicated that he had been employed by [Organisdijat the time. | noted that there were
also stamps in the passport indicating that hettaaglled to Singapore and Thailand in
March 1981 and February 1984. The applicant $eitithese trips had not been holidays.
He said that he had had no money. He said thaptiwith the company had paid him only
enough money to survive. He said that he had fem@dm in his workplace. He said that
even though he had had a card he had not beetoajpeinside the airport.

| noted that the applicant had produced two cardee¢ Department: a Government of
Pakistan - Ministry of Defence - Airports Secutiigrce card and an Airport Entry Pass for
1989 identifying him as [Occupation B] working fi@rganisation 1]. The applicant said
that the first of these was called an ‘apron catd’'they had still denied him access. He said
that he had been told that because he worked itfsédsection deleted: s.431(2)] he was not
allowed to go, even with the pass. He said theptss had just been part of a show He
confirmed that, as indicated by the second paskatideen [Occupation B]. He said that
only people who had worked in the field service badn able to enter the apron. He said
that they had mistakenly made an ‘apron pass’ifor HHe said that they had known that his
father had worked for the security departmentutltp the applicant that what these
documents suggested was that he had been workif@rfganisation 1] from at least
February 1981, if not before, until 1989. | notkdt he had come to Australia in February
1989.

| referred to the applicant’s evidence that he maicheen allowed to go to certain areas
because he was a Bihari. The applicant referréldetdact that Bihar was a state in India. He
said that they had known by his face and they haddenied. They had said: ‘We are the
bosses here.” He confirmed that he claimed thdtddenot been able to go to certain areas in
Karachi. He said that there had always been ceriavd martial law. There had always
been army trucks there. He said that he had rest bble to go to some areas because it had
been too dangerous to go.

| put to the applicant that there was a differelpeveen saying that there were some areas to
which he had not been able to go because it hadtbheedangerous to go and being

prevented from going by the army. The applicaid gzt it was also the local people. He
said that there were Pashtun groups, Sindhi gragdachi groups and Punjabi groups. He
said that because they came from India they wetréromm those lands. | put to the applicant
that, as | was sure he was well aware, the laggesip in Karachi were the people who came
from India, known as Mohajirs (Australian DepartrhehForeign Affairs and Trade (DFAT)
cable 1S45262, dated 25 September 1994, CX43360¢. applicant agreed but he said that
they were the ones who faced trouble. | put teagy@icant that they were the dominant
group. The applicant said that they were justgitéered like pigs.

| put to the applicant that at the time that he leftdPakistan the MQM had been the ruling
party in Karachi, it had been part of the coalitioqppower in Sindh and it had been part of the
national government (Amnesty Internatiorfgdkistan: Human rights crisis in Karachi,
February 1996, ASA 33/01/96, page 3). The applisaid that at that time he had known
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only the PPP. He confirmed that he claimed thatdtebeen part of the MQM as well but he
said that because he had worked for [Organisafitve had not been able to be linked to any
party openly. | put to the applicant that it wagtke difficult to believe that the Mohajirs
were the oppressed minority in Karachi: they hadbeen then and they were not now
(David Khattak and Charles Recknagel, ‘Pakistanatghreally behind the violence in
Karachi?’,RFE/RL, 22 July 2011, CX270491). The applicant said thitwas just on paper
but the reality was totally different.

| put to the applicant that the MQM had won thecetss. The applicant said that this did

not matter. He referred to the fact that Berlustawa won the elections in Italy and now he
had had to resign. He referred to the fact thastime thing had happened to Papandreou in
Greece. | indicated to the applicant that | acegphat there would be areas of Karachi into
which he would not be able to go because Karackididaded up among these various ethnic
groups (‘Pakistan: Into the abys$he Economist, 27 August 2011, CX271639) but | put to
him that there would be plenty of areas to whiclwoeld be able to go because he was a
Mohajir. The applicant said that as human being yeeded to go where you liked.

| indicated to the applicant that the freedom &wét wherever you wanted was not protected
by the Refugees Convention.

The applicant repeated that he had faced racisra bexause they had said that it was not his
motherland. | noted that the applicant had saadl s family had been called Mohajirs. The
applicant said that the Mohajirs had come fromdndHe said that he and his family had had
problems because they were Mohajirs. He saidthiggthad been taunted and there had been
racism: they had degraded everything. He saidvwhah they called you something it meant
that you were not appreciated. | asked him whétkdrad had any other problems apart

from being called names. The applicant said thats the same thing: they saw you as low
class or as people who should not be there. Hktlsat at work he had had no overtime and
he had not been able to go to some of the offmeirjg parties.

| referred to the applicant’s evidence that he lbeeh President of the [Student Union] and |
asked him if he had had problems because of fhe applicant said that he had changed his
name to a Baluchi name but this mask had onlydastea few days. He said that he had
wanted to join their party. | noted that he hdd toe earlier that he had joined the PPP. The
applicant said that this had been before he haggoihe PPP. He said that he had been
President of the Student Union for two years. &id that he had suffered from the same
racism there. He said that some of them had krtbathe was from India.

| asked the applicant if he had had any other problapart from racism. The applicant said
that there had been daily living problems. He $iaad if he had been going from his home to
the university or the college you never knew if yoould be dead or alive. It was all a risky
game there. He said that he had lived in Austfali22 years and no one bothered about
where he was from. He said that he had lived otdtion 2] and they had helped him: they
had never asked him where he was from. He satdriiakistan it was a different story. He
said that they always had a different view. Thilyrt think of you as a human being. He
said that the national culture was just based oisma

The applicant said that it had been after he had Beesident of the Student Union that he
had become involved in the PPP. He said that lbader (Zulfikar Ali Bhutto) had been
well-educated and a lawyer. He said that Mr Bhbtid been from Sindh but he said that
otherwise he did not know much about him. Theiappt referred to the problems he had
faced in East Pakistan and the fact that his x&athad been slaughtered there. He said that
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he had only been involved in the PPP for a short ti He said that he had been a bodyguard
for Bhutto. He said that this had been when heldggah small. | put to him that this
suggested that it had been before he had beerd®nésif the Student Union and he agreed.

| noted that the applicant had also said that ldebegn involved in the MQM. The applicant
said that his involvement had been undergrounduseche had not wanted to show himself.
He said that he had been scared. He said thadadt supported the MQM openly because
he had known that they were not as strong as tier parties. | noted again that the MQM
had been the dominant party in Karachi (Amnestgrhdtional Pakistan: Human rights
crisisin Karachi, February 1996, ASA 33/01/96, page 3). The apptisaid that this had
just been a show for a short time. | put to thgliapnt that this was not correct: the MQM
was still the dominant party in Karachi (Shahenyinza, ‘Pakistan: Karachi’'s deeper
problems’,Foreign Policy, 23 August 2011, CX272742). The applicant repktiat it was a
show for a short time. He said that they killedHdjrs every time. He said that there were
always bomb blasts in Karachi and it was the Mabayiho travelled in the buses. He said
that the other groups were responsible for the bbla&ts. He said that Karachi was the
capital of all problems.

| put to the applicant that the MQM had won goveenirnin Karachi in 1987 and after the
election in 1988 they had become part of the rutioglition, both nationally and in Sindh
(Amnesty InternationaRakistan: Human rights crisisin Karachi, February 1996, ASA
33/01/96, page 3). The applicant said that thg tmhg he remembered was the PPP and
General Zia. | put to the applicant that by timeetihe had left Pakistan General Zia had been
dead. The applicant denied that he had been th¢nat to him that he had been in Pakistan
in 1989 because he had got an airport entry pak388. The applicant said that this pass
was valid until [a date in] December 1989 butshiv his documents | would see he had been
out for a long time.

| put to the applicant that | did not have his doemts. These were the only documents | had
and | was inclined to put more weight on them tbamwhat he remembered now. The
applicant repeated that these documents had bédruaél 1989 but he had not been there
when General Zia had died. | put to him that he $ed different things to different people.

| noted that he had a mental illness and this lbasly affected his recollection of things.

| noted that | had to look at whether there waslgjective basis for his fears. | put to him
that the objective evidence before me suggesteédthhad been employed by [Organisation
1] from at least February 1981, if not before, Ub®89, when he had left Pakistan and had
come to Australia.

| noted that the psychiatrist had said that it appe that the applicant had been suffering
from schizophrenia since his mid-20’s and thahimtivo years before he had left Pakistan he
had become fearful for his life. | noted thatret Departmental interview the applicant had
referred to the fact that he had believed that smmadad been following him and had been
wanting to kill him. The applicant said that tinas very true. He said that he had always
been scared. | put to the applicant that the payre$t had said that it did not appear that
there had been any objective basis for these féldrs.problems in Pakistan had not got
worse before he had left. The applicant saidithaas always worse there.

| put to the applicant that martial law, to whioh mad referred, had in fact ended in 1985
(Amnesty InternationaRakistan: Human rights crisisin Karachi, February 1996, ASA
33/01/96, page 3). The applicant said that it albhe time. | put to him that after General
Zia had died in a plane crash democracy had betoreel and the PPP had won the elections
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(Amnesty InternationaRakistan: Human rights crisisin Karachi, February 1996, ASA
33/01/96, page 3). The applicant repeated thaBkenot been there.

| referred to the fact that the applicant had flaad he was a Bihari, meaning that his parents
had come from the state of Bihar in India. | regdrto the fact that he had said that his

family had been displaced from what had been Ealssfan following the war which had
resulted in the creation of Bangladesh. | puhwdpplicant, however, that his passport
indicated that he had been born in Karachi. Thiegnt said that this was totally wrong.

| put to him that, as | had said, | might put geeateight on these documents than on what he
was telling me. The applicant said that sometithegruth was different.

| put to the applicant that if he had been borBiraka, as he claimed, he would still have
been a citizen of Pakistan, because at the tinlt@tideen born it had been part of Pakistan.
There would therefore have been no reason atrafiifio to have changed his place of birth in
his passport. The applicant said that they wooldhave made the passport for him if he had
put that he had been born there. He said thatidissmore discrimination. | put to the
applicant that if I were to believe his story hel teeen brought to West Pakistan by the
government. The applicant said that it had ndtyé&&en by the government. He said that
they had escaped and many of his family had bead.de

| put to the applicant that he had said that heldesh brought to West Pakistan in a C-130 as
part of the government’s airlift of people backest Pakistan. The Government of
Pakistan had recognised them as citizens of Pakrgtech had been why they had brought
them back there. The applicant said that theydaadl for this. | put to the applicant that

| did not believe this. (The repatriation of Bihegfugees from East Pakistan was carried out
by the governments of Pakistan and Bangladesh dhderuspices of UNHCR: see Sumit
Sen, ‘Stateless Refugees and the Right to RetimaBihari Refugees of South Asia - Part

2’, International Journal of Refugee Law, Vol. 12, No. 12000, pages 41-70 at pages 55-56.)
The applicant said that everything happened ind®aki He said that they had stated that
Osama bin Laden had been living in Afghanistanheubhad been living in Pakistan. | put to
the applicant that this did not appear to havekangtto do with what he had said had
happened to him.

| put to the applicant that he had told the psyicisioriginally that he was from Afghanistan
or Pakistan and that he had left during the warvben Afghanistan and Russia (see folio 3
of the Department’s file CLF2010/81019). | puthim that he had told different people
different things at different times. The applicaatd that Afghanistan and Pakistan were the
same: there was no border there. | asked thecapplif he understood that | might not put a
great deal of weight on what he thought he remeetbbecause he had told different people
different things at different times. The applicaaid that when he had talked to the
psychiatrist he had not known much because he éanl thosed with drugs.

| put to the applicant again that his passportictvivas the only official document | had -
indicated that he had been born in Karachi. Theiegant said that in fact he had not been
born in Karachi. He referred to the fact that bd taken an oath on the Bible. | put to the
applicant that he was relying on his memory whigghnhnot necessarily be reliable whereas
| was relying on his passport. The applicant saéd sometimes documents could be faked.
| put to the applicant that there would only beason for this document to have been faked
if he had needed to get this document with a falaee of birth for some reason. The
applicant said that in Pakistan everything was iptessvith documents if you had the money.



80.

81.

82.

83.

84.

| put to the applicant again that if he had beem i@ Dhaka he would still have been a
citizen of Pakistan because at that time Dhakablesth part of Pakistan. The applicant said
that when he had made the passport it had notmaeinf Pakistan. | put to him that at the
time he had been born it had been. The appliemponded that at that time he had had no
passport. | put to the applicant that lots of pedmm East Pakistan had been resettled in
West Pakistan, as he claimed he had been, andittenee suggested that they were well
assimilated in Karachi (Haris Gazdar, ‘Karachi, iB&n: Between Regulation and
Regularisation’, in Marcello Balbo, ethternational Migrants and the City, UN-HABITAT,
Venice, June 2005, pages 151-185 at page 156).aflecant responded that this was just
what they said.

| put to the applicant that | might find that hesaacitizen of Pakistan and not stateless, as he
had claimed. | referred again to the fact thab&e produced a passport issued to him in
1981 which indicated that the Government of Pakisé@ognised him as a citizen of

Pakistan. The applicant said that they had natécehim as a citizen of Pakistan. | put to

him that it appeared that they had treated hima@aszen. The applicant said that he had not
been treated the way a citizen should be tredtedt to the applicant that it appeared that he
had actually been treated quite well: he had coteg@lkis education and he had completed a
degree at [university]. The applicant said thaiaitl all been upside down. He said that he
had wanted to do a Masters degree in Politicalrfeéeidut he had not.

| put to the applicant that he had then been engpldgr at least eight years by [Organisation
1]. The applicant said that some people thougittttiis was heaven but it was not. | put to
the applicant that he had said that he had obtdheegassport in 1987 by paying a bribe. 1
put to him, however, that, as we had discussedydssport had been issued in 1981 and it
had stamps in it indicating that he had travelledhe passport in March 1981 and February
1984, returning to Pakistan on each occasion.t tqthe applicant that this suggested to me
that it was a genuine passport. The applicanttbaidhe did not remember anything about
that time or what he had been doing.

| noted that this had been one of the points I&eh trying to make earlier: he did not
necessarily remember everything that had happehehwas why | might put greater
weight on the documents. The applicant repeatadetierything was possible if you paid
money in relation to documents in Pakistan. Itpuhe applicant that | did not think that he
had paid someone to put stamps in his passporigé#yat he had travelled overseas in 1981
and 1984. The applicant said that it was trueltedtad travelled at that time. | put to the
applicant that this suggested to me that his pass@s genuine, that the Pakistani
authorities accepted it as genuine and that hénhdao difficulty travelling on it. The
applicant said that he understood. | put to th@iegnt that this made it difficult to accept
that there was a real chance that he would betades his return to Pakistan because his
passport had been obtained through bribery. Thicapt acknowledged this.

| referred to the applicant’s evidence that hisep#s had been Christian, that they had gone
to church occasionally and that they had celebrttedbirth of Jesus. | asked the applicant if
he himself had gone to church in Karachi. Theiappt said that to be honest he had not
been that much interested in religion because Hesban what religious people did in other
places. He said that he had a problem becauss dde, because he came from India, and
this added another problem. He said that he h&tdyjanted to escape from death and
punishment. | asked the applicant how his famdg belebrated the birth of Jesus. The
applicant said that they had lit candles and they liad food and met people at his home. He
said that his parents had never taken him to church
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The applicant said that he had a bullet in his leg. offered to show me the injury.

| indicated to him that this would serve no purpbeeause | was not a doctor and | would
not be able to tell anything about how it had besumsed or what had caused it. The
applicant said that he had been going from thetoityis home and the army had asked why
he was going because there was a curfew. Helsaith¢ had been shot. He said that this
had been a long time ago, when martial law habbsén in force.

| referred to the fact that the applicant had flaad he feared that if he returned to Pakistan
now he would be shot and killed. | asked him whddared would want to shoot him or kill
him if he returned to Pakistan now. The applicatl that he feared whoever was in
government or the government officials - the pqlibe army and the secret service - and the
other races. He said that he believed that thegydhe army and the secret service would
want to shoot him or kill him because they wouldsbared that he would bring some
changes. He said that they had not dealt with @daimLaden but they would deal with him
because he was an easy target. He said that angattedo anything to him because he
came from India. He said that he could be ideadifis coming from India by his face and his
dress.

| put to the applicant that, as we had discus$edMohajirs were the largest ethnic group in
Karachi (David Khattak and Charles Recknagel, ‘Baki: What's really behind the violence
in Karachi?’,RFE/RL, 22 July 2011, CX270491). The applicant said Ketachi was just a
small city. | put to him that it was a very largéy with a population of nearly 18 million
people (David Khattak and Charles Recknagel, ‘RakisNVhat's really behind the violence
in Karachi?’,RFE/RL, 22 July 2011, CX270491). The applicant said twdtall the people
who lived in Karachi were Mohajirs. | put to hirgaan that they were the largest ethnic
group in Karachi. The applicant said that this yus$ on paper. He referred to the Memons.
| noted that the Memons also came from India. dpy@icant said that they were rich and
they had guns and they protected themselves vdty te said that some of the Mohajirs
were poor and they were a very easy target. Hktkat they could not protect themselves.

| put to the applicant that the MQM was very poweni Karachi and it had its own armed
gangs (‘Pakistan: Into the abysshe Economist, 27 August 2011, CX271639). The
applicant denied this. He said that this wasijusite papers, in the media, and they were all
run by the government. He said that they showkdretwere more strong and bad but they
did not show themselves. He said that Karachimedsun by the Mohajirs at all. | put to
him again that the government was (David Khattak @harles Recknagel, ‘Pakistan: What's
really behind the violence in KarachiREFE/RL, 22 July 2011, CX270491). | indicated to
him that | accepted that there was ethnic violend€arachi and that people were killed.

| noted that it had got worse recently (Zofeen Bbra ‘Pakistan: Violence killing the poor’,
IPS, 16 August 2011, CX272257). The applicant sa&d this was happening all the time.

| put to the applicant, however, that it was diffido accept that there was a real chance that
he would be shot and killed because he was a Motrafiecause of his real or perceived
association with the PPP or the MQM if he returteelarachi now. The applicant said that
he knew that he would be harmed. | noted thatlitbdook at the risk that this would
happen. | put to him that despite the fact thatdtwas a lot of violence and that over 1,000
people were being killed each year, it was a dityearly 18 million people so the chance of
any one person being killed in this sort of violenezas very small (‘Pakistan: Into the abyss’,
The Economist, 27 August 2011, CX271639; David Khattak and GfmRecknagel,

‘Pakistan: What's really behind the violence in &elni?’',RFE/RL, 22 July 2011,

CX270491). The applicant said that it was not.
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| referred to the fact that the applicant had bemployed by [Organisation 1] for eight years.
The applicant said that this had just been lucikdicated to the applicant that | had to look
at whether there was a real chance that somethodtvihappen to him. The applicant said
that we were all governed by our own fears. l¢atkd to him that | accepted that he had
fears but that, as | had explained to him, | haldoé at whether his fears had a real,
objective foundation. | noted again that thereendE8 million people living and working in
Karachi (David Khattak and Charles Recknagel, ‘Baki: What's really behind the violence
in Karachi?’,RFE/RL, 22 July 2011, CX270491). The applicant said thate should be no
fighting or blowing up of bombs or racism or discmation there. | put to the applicant that
unfortunately there was violence in Karachi but tMHzad to look at in the context of that
violence was whether there was a real chance &éalild be shot or killed and as | had said
| had difficulty in accepting that there was suafeal chance. The applicant suggested that
this was because | was seeing this from far awgut to the applicant again that the chance
of any individual being killed was very small.

| indicated that | accepted that the violence affid@eople in other ways, for example by
preventing people from going to work (‘Pakistartolthe abyssThe Economist, 27 August
2011, CX271639; Zofeen Ebrahim, ‘Pakistan: Violekiténg the poor’,IPS 16 August
2011, CX272257), but | put to him that these cirstances would not bring him within the
definition of a refugee because they affected emsz\living in Karachi. The applicant
repeated that they discriminated against people fralia. | put to the applicant once again
that the Mohajirs were the largest ethnic grouanachi (David Khattak and Charles
Recknagel, ‘Pakistan: What's really behind the emale in Karachi?’RFE/RL, 22 July 2011,
CX270491). The applicant said that this informatiight be wrong. | put to him that the
information available to me also indicated thatddong time the Mohajirs had dominated
the private sector in Karachi (DFAT cable 1S452@&ed 25 September 1994, CX43330).
The applicant responded that this was just what slaed.

| put to the applicant that he must have grownpgaking Urdu because he had grown up in
Karachi and he had worked for [Organisation 1put to him that it was difficult for me to
accept that he had forgotten how to speak Urdunduhe 20 years for which he had lived in
Australia. The applicant confirmed that he clainteat he no longer spoke any language
other than English.

| noted that the applicant’s representatives héafned to information about attacks on
Christian communities in two places in Punjab i@201 put to him that, according to the US
State Department, the National Assembly had adaptetanimous resolution condemning
the killings and the Punjab Minorities Affairs Mater had registered a case against the
people who had done this. The police had arre&dddividuals in connection with the first
incident and 54 individuals in connection with 8ezond incident. The provincial
government in Punjab had initiated a program testrot new houses for members of the
Christian community who had lost their homes inuldence and the reconstruction
program had been continuing at the end of 2010té#% Departmentnternational

Religious Freedom Report July-December 2010 in relation to Pakistan, Section Il, Status of
Government Respect for Religious Freedom - Abus&ebgious Freedom).

| put to the applicant that | might conclude on basis of the information to which | had
referred that the Government of Pakistan met iatéwnal standards in relation to the
protection which it provided to Christians. Thebkgant said that he did not believe this. He
said that the reality was totally different. Hédstat the Government of Pakistan did not
meet any international standards. He said thatdicenot even know the meaning of
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democracy. He referred again to shootings, bonsbamgl killings. | referred to the fact that
the PPP was currently in power in Pakistan (‘Pakisin Political Handbook of the World
Online Edition, 2010). The applicant said that the President,AsZardari, was just a

puppet.

| put to the applicant that local brands of Risgenie were available in Pakistan for less than
$US5 a month (Saeed Farooq, Zahid Nazar, JavaitbAKMiuhammad Irfan and Sher
Naeem, ‘From DOTS to STOPS - Public Health Intetienfor Schizophrenia in low and
middle income countriesJournal of Pakistan Psychiatric Society, Volume 5, Number 2,
July-December 2008, downloaded from http://www.jpps.pk/display_articles.asp?d=
194&p=art, accessed 13 November 2011). | notetthiesapplicant’s representatives had
referred to suspicion of people who were mentdlliy iPakistan but it appeared on the basis
of the evidence before me that his illness is adlei with Risperidone. The applicant said
that he did not think that these tablets controfiedlife.

| put to the applicant that the evidence beforamdeated that he had been engaging in
bizarre, delusional behaviour which had been whigdeebeen referred to the psychiatrist.
He had been prescribed Risperidone which he wiasaging now and that drug was
controlling his delusions (see the letters from@ase Manager and the psychiatrist referred
to above at folios 1 and 102 of the Departmenks@LF2010/81019). The applicant said
that he did not know about this. He said that ¢leslsed that people were still trying to Kill
him. | put to the applicant that the psychiathiatl said that that he did understand the nature
of his problems, that he understood that he wadatieiill (see the letter from the
psychiatrist referred to above at folio 102 of Bepartment’s file CLF2010/81019). The
applicant said that sometimes doctors had their prohlems. | asked him if he understood
that he had a mental illness. He responded: dfdbctor says so, | can’t object.’

| put to the applicant that it was the psychiatieb had said that the applicant’'s symptoms
were controlled by Risperidone (see the lettemnftioe psychiatrist referred to above at
folios 3 and 102 of the Department’s file CLF201W&9). The applicant repeated that he
did not think that his life was controlled by theablets. | indicated to the applicant that

| had to look at how he might behave if he wentktacPakistan. The evidence suggested
the Risperidone controlled his mental health pnaisle The applicant said that he still had a
problem. He said that he was taking Risperidonkismoctor’s instructions. He said that
his problem was the racism and discrimination ikigtan.

| noted that we had talked about this but | alsth tealook at what problems he would have
because of his mental illness. The applicant eaitihe could not sleep at nights but he said
that he had not talked to the psychiatrist abast thindicated that he should talk to his
doctor about this. | put to him again that it agmeel that his symptoms were reasonably well
controlled by Risperidone. The applicant said tletould not object to what the doctor
said. | put to him that | might conclude that theras not a real chance that he would be
identified as being mentally ill if he went backRakistan. The applicant said that he knew
he had problems.

| noted that it was true that the services whichensesailable here for mental illness were not
available in Pakistan. | put to the applicant, bwer, that this in itself did not bring him
within the terms of the definition of a refugeeput to him that it would be necessary for me
to find that he would be singled out or treatededéntly, for one of the five Convention
reasons, from the rest of the population in refatethe provision of mental health services.
The applicant said that the problem was race amdé¢lbond was religion.
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| noted that we had already talked about race aligion. | noted that the applicant’s
representatives had submitted that because he weuleturning from a Western country he
would be viewed as a Westerner. | noted that Hagyreferred in this context to travel
advice issued by the Australian Department of préiffairs and Trade suggesting that
Western interests and persons were being targetéddihapping, assassination and terrorist
attacks in Pakistan. | put to the applicant the did not suggest that Pakistani citizens
returning to Pakistan from Western countries wdaddsingled out. The applicant referred to
what had happened to Benazir Bhutto. | put to thiat | did not think that his circumstances
were comparable to those of Benazir Bhutto. Thexe reasons why she had been a target
which did not apply in his case. The applicanpoggled: ‘Of course, why not?’ He said that
his family had faced racism and discrimination befine Bhutto family had faced any
problems. He said that his family individually hiaded more problems than Benazir Bhutto.

| referred to the fact that at the Departmentariview the applicant had also said that he
would be perceived as bringing European cultueakistan because he had lived for a long
time in Australia. | put to the applicant thawias a little difficult to accept that there was a
real chance that he would be perceived as bringurgpean culture to Pakistan just because
he would be returning from Australia. The applicsaid that European culture was the best
culture. | asked him if there was something heigfimd he would do which would attract
people’s attention if he returned to Pakistan. dpplicant said that he had no ability and no
power to do anything. He said that maybe they @istlbot him or they would put him in
gaol and Kill him.

| put to the applicant that it was a little difficto accept that he would be arrested and put in
gaol if he went back to Pakistan. The applicaitt 8zt they had no records. He said that if
they killed a person they did not go to a judgéherHigh Court or the Supreme Court
because there was no system there. He said thegahds of people were being killed and
anyone could do anything. | put to the applichat there was effective monitoring of what
was going on and what was going on in Karachi wel-sgported. | gave the applicant’s
representative time to make further written subiorss

Post-hearing submission from the applicant’s repreantatives

In a submission dated [in] December 2011 the apptis representatives referred to the
applicant’s claims. They reiterated the claimg tha applicant no longer spoke any
languages other than English and that he wouldkbgylto be viewed as a Westerner if he
returned to Pakistan. They referred again tordneet advice issued by the Australian
Department of Foreign Affairs and Trade in thistesth They also submitted that the
applicant’s status as a returned failed asylumeyeshkuld also be likely to place him at risk
of serious harm but they referred to no furthedemte in support of this submission.

The applicant’s representatives referred to thdéiegm’s claim in the statement
accompanying his original application that he haapen religion. They submitted that he
was predominantly Christian in his views and thefemred to the fact that he attended
[Workshop D] in [Suburb 3]. They submitted thatriStians in Pakistan suffered systematic
discrimination and harassment, including violetdaeks, and many faced imprisonment
without trial on blasphemy charges. They refemede again to the attacks on Christian
communities in Punjab in 2009. They submitted thatapplicant’s Islamic name coupled
with his lack of knowledge of local languages corddult in a perception that he had rejected
the Islamic religion. They submitted that thosecpaved to be Christians were attacked,
arrested and discriminated against with little ompnotection of their rights by the State.



105. The applicant’s representatives submitted that atlgritl persons were identifiable as an
ostracised and stigmatised part of society andefoer formed a particular social group.
They referred in this context fenissenko v Haskett and Minister for Immigration and
Ethnic Affairs[1996] FCA 1513 in which they submitted the Fed€aurt had found that the
applicant was a member of a particular social gmiypersons suffering from schizophrenia.
However in reality the Tribunal (differently constied) had found in that case that ‘people
diagnosed as suffering from the mental illnesschfzophrenia’ were members of a
particular social group for the purposes of the@mtion and this finding was not challenged
in the Federal Court.

106. The applicant’s representatives also referredZtdZD v Minister for Immigration & Anor
[2009] FMCA 554 in which they submitted Emmett Flsldifound that ‘the evidence before
the Tribunal and not the applicant’s subjective fdane, resulted in his membership of a
particular social group of persons with mental bliges in Bangladesh’ However in reality
Emmett FM stated (in dismissing the applicatior@t tine Tribunal (differently constituted)
had ‘considered whether the Applicant had a sulbedear of persecution either by reason
of any political opinion imputed to him, as claimachis protection visa application, or as a
member of a particular social group of mentally aned and disabled persons in
Bangladesh’ and that the Tribunal’s finding tha #pplicant did not genuinely hold any fear
of harm on either basis had been open to it oev¥igence and material before it (at [118]
and [119]).

107. The applicant’s representatives referred to genefamation about schizophrenia. They
also referred to a survey of 294 medical studemdisdctors in Lahore which found that just
over half held negative attitudes towards peopté achizophrenia, depression and drug and
alcohol disorders, a result which the authors efdtudy said was similar to the results of a
similar survey in the UK (Farooqg Naeem, Muhammadl#yZahid Javed, Muhammad Irfan,
Fayyaz Haral and David Kingdon, ‘Stigma and Psyicitidliness. A Survey of Attitude of
Medical Students and Doctors in Lahore, PakisthAyub Med Coll Abottabad, 2006;18(3),
downloaded from http://www.ayubmed.edu.pk/JAMC/PABF3/11Farooq.pdf).

108. The applicant’s representatives also referredrteedia report stating that there were no exact
numbers of the mentally ill in Pakistan, ‘due ldyg® the associated stigma’, and that even
at leading institutes of mental health, there veengtinued reports of patient mistreatment or
a failure to provide adequate care (‘Pakistan:ibhi lack access to mental cai®|N,

8 November 2007, downloaded from http://www.irinseavg/report.aspx?reportid=75204).

109. The applicant’s representatives also submittedithla¢ applicant returned to Pakistan he
would be likely to suffer a denial of a capacityetarn a livelihood of any kind where the
denial threatened his capacity to subsist. Thigrned in this connection to information
suggesting that employment quotas for people whlilities were not enforced and that
families cared for most individuals who had physarad mental disabilities. They also
guoted from an article in the Journal of the Pakistledical Association noting that there
were very few examples where mentally ill peopleenable to sustain meaningful
employment in Pakistan and that public institutiGrschronically ill psychiatric patients
presented a gloomy picture (Amin A Muhammad Gadluse of mentally ill patients: are
we ignoring the human rights principle3EMA, Vol. 58, No. 9, September 2008,
downloaded from http://www.jpma.org.pk/full_artickext.php?article_id=1505).

110. The applicant’s representatives submitted thdtafapplicant returned to Pakistan his
treatment would be disrupted and without acce$anuly or other support networks he
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would be unlikely to avail himself of medical car€hey submitted that the applicant would
be perceived as a person suffering from mentadskn either because he would not continue
to take his medication or because, despite takiagrhedication, he presented as a person
suffering mental illness. They submitted thatdbpelicant therefore had a well-founded fear
of being persecuted for reasons of his memberdtipegoarticular social group of persons
diagnosed with schizophrenia if he returned to §taki

The applicant’s representatives referre@itahastono v Minister for Immigration and
Multicultural Affairs (1997) 77 FCR 260 as authority for the propositiwat ‘when
conducting an assessment of whether or not ancagpplimeets the requirements provided
under theMigration Act 1958 (the “Act”) for enlivening Australia’s obligationga decision
maker must take into account the personal attriboteéhe applicant’” However what Hill J in
fact said in that case (at 270) was that it didfalbdw that every behaviour which
engendered fear in an applicant was persecutitimasdif the conduct complained of is not,
without reference to its impact upon the applidantefugee status, persecution, it will not
become so if it produced in that person fear’. @pplicant’s representatives submitted that
the applicant’s subjective fear of harm based upemeligion and imputed political opinion
together with the objective fear resulting from membership of a particular social group
met the requirements of the Act. However, as reteto above, what is required is both a
subjective fear and an objective basis for it: Ghan, referred to above, at 396 per Dawson J.

Background

The US State Department said in its most recemrt@m religious freedom in Pakistan that:

‘During the reporting period there were reportsacietal abuses or discrimination
based on religious affiliation, belief, or practi€itizens continuously used
blasphemy laws to harass religious minorities andarable Muslims and to settle
personal scores or business rivalries. Relatiorangmeligious communities
remained tense. Violence against religious miresitind between Muslim sects
continued. Most believed a small minority was resole for attacks; however,
discriminatory laws and the teaching of religiontolerance created a permissive
environment for such attacks. Police often refusgarevent violence and harassment
or refused to charge persons who committed suemsds. Conversion to minority
religious beliefs generally took place in secreavoid societal backlash.” (US State
DepartmentJuly-December 2010 Inter national Religious Freedom Report in relation
to Pakistan, Section lll, Status of Societal Acsigkffecting Enjoyment of Religious
Freedom)

A response regarding apostasy to the UK Border ggé&om the British High Commission

in Pakistan, dated 9 January 2009, stated thhgwadh apostasy was not illegal, people who
changed their faith were regularly charged wittspleemy and insulting Islam. The UK
Border Agency has also reported that public opisiorveys conducted in Pakistan by the
Pew Research Center in 2009 and 2010 recorded@hetd 78 per cent of respondents were
in favour of the death penalty for people leavisigin (UK Border AgencyRakistan -

Country of Origin Information Report, 29 September 2011, paragraphs 19.53, 19.56 and
19.58).

A Foreign and Commonwealth Office official at thetBh High Commission in Islamabad
stated in a letter to the UK Border Agency dated&azch 2011 with regard specifically to
converts to Christianity that:



‘We consulted internally with our Political Sectiomho deal with humanitarian and
human rights issues. In short, it is difficult tormborate the real situation, as this is a
frequently hidden problem; our view is that consevbuld probably not want to

draw additional attention to themselves. Howevexr have ascertained the following
anecdotal evidence from our dealings with extecoatacts in Pakistan:-

Firstly, in our opinion it would be difficult for istian converts to live freely and
openly in Pakistan, as converts over and aboveglieimistian. It is our view that
people who are known to have converted to Chriggianffer serious discrimination,
for example in the workplace or by the authoritiess far more difficult for people

in Pakistan who are known to have converted tog@ianity, than it is for people who
were born Christian.

We understand that it would be rare for someoremitwert to Christianity, or at least
to do so openly, in Pakistan. It is therefore sdvnet of note for the community, with
potential repercussions.

Our Political Section considered that internal catlion may be possible, in theory, as
there were Christian communities in many urbansase&h as Rawalpindi, and
across Punjab and Sindh provinces. Due to the amiongfforded by moving to an
urban area, it may be feasible to relocate andewetal the fact of the conversion.
However, our view was also that the Christian comitres were themselves
becoming increasingly isolated from other commaesitiT herefore whilst it may be
more difficult to socially exclude and harass ai§&tan who lives in a larger

Christian community, it does not necessary prectbdeharassment.” (UK Border
Agency,Pakistan - Country of Origin Information Report, 29 September 2011,
paragraph 19.162)

115. The Australian Department of Foreign Affairs an@éde (DFAT) advised in 1997 that:

‘A Muslim who has genuinely converted to Christistwould be likely to face
adverse treatment in Pakistan in the form of osmnacdiscrimination (eg in
employment), harassment and, only in extreme cas®dence. This treatment would
in most cases be meted out by the converted personily, neighbours and religious
activists. At a local level, a person who has ested to Christianity would be
unlikely to receive meaningful protection from lawforcement authorities or
government if he/she became the target of adveraenient.” (DFAT cable 1S2986,
dated 16 December 1997, CX26877)

FINDINGS AND REASONS

116. | accept that, as stated in the two letters froengkychiatrist referred to above, the applicant
is suffering from a psychotic iliness or schizophaecharacterised by marked disordered
thinking and persecutory and bizarre delusions.l iAdicated in the course of the hearing
before me, | understand from the psychiatristelstthat the applicant’s iliness is controlled
by Risperidone. The psychiatrist said in his leti@ed [in] September 2010 that the
applicant had insight into having a mental illnasgl he appeared to demonstrate this insight
at the Departmental interview, saying that he hadecto Australia because in his mind
someone had been following him and wanting toHiith. However at the hearing before me
he said that he believed that people were stithgyyo kill him.

117. It is difficult to evaluate the applicant’s evidencWhile he was adamant at the hearing that
he was telling the truth and while he referredh flact that he had taken an oath on the
Bible, he also said that he did not remember thirgs | put to the applicant, it appears that
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he has told different people different things &fiedlent times about his history. He told the
psychiatrist originally that he was from Afghanistar Pakistan and that he had left during
the war between Afghanistan and Russia (see fadibtBe Department’s file
CLF2010/81019). The applicant said that when tikthkked to the psychiatrist he had not
known much because he had been dosed with drugaeWér, as | put to the applicant, this
leads me to put more weight on the documents heroasiced than on his own evidence.

As | put to the applicant, his passport indicakeg he was born in Karachi. The applicant
has said that this is not true and he has reféoréte ease with which fraudulent documents
can be obtained in Pakistan. However, as | pthaapplicant, if he had been born in Dhaka
in [year deleted: s.431(2)] as he claims, he watildhave been a citizen of Pakistan because
at that time Dhaka was part of Pakistan. Therelavtherefore have been no reason for him
to have obtained a passport stating that he hadl@®a in Karachi if that were not in fact
true.

Moreover, the applicant claimed in his statemenbaganying his original application that
he had obtained his passport in 1987 by paying& biHowever, as | put to the applicant,
his passport was issued in 1981 and it has stampsdicating that he travelled using the
passport in March 1981 and February 1984, returtdriRpkistan on each occasion. When

| raised this with the applicant initially in theurse of the hearing before me he said that he
had travelled as indicated by his passport buitesubsequently that he did not remember
anything about this time or what he had been do#fger | put to him that I did not think

that he had paid someone to put stamps in his passyying that he had travelled overseas
in 1981 and 1984 he said that he had travelledeattime.

| find on the basis of the applicant’s passport tieis a citizen of Pakistan, born in Karachi
in [year deleted: s.431(2)] as indicated in hisspast. | find that the passport is a genuine
passport and that the applicant used it to travetseas in 1981 and 1984, returning to
Pakistan on each occasion. | find that, as indttat the passport, the applicant was
employed by [Organisation 1] at the time the padspas issued in 1981. | find that he was
still employed by [Organisation 1] as [Occupatignm1989 as indicated by the Airport
Entry Pass 1989 which he likewise produced to tepditment.

| accept that, as the psychiatrist said in higtetated [in] September 2010, the applicant left
Pakistan because he became fearful for his lifpitkethere being no apparent objective basis
for that fear. Much of the applicant’s evidenceasfused or does not accord with the
objective evidence. He has variously claimed kiwatvas associated with the MQM, the PPP
and even with a Baluchi political party. At theahieg before me he claimed that he had
been a bodyguard for Zulfikar Ali Bhutto but he udhave been aged just [age deleted:
s.431(2)] when Prime Minister Bhutto was imprisof@tbwing the coup by General Zia ul-
Haq on 5 July 1977 which makes this claim inheyeintiplausible. The applicant initially
agreed that the Mohajirs were the largest ethroagin Karachi but he subsequently
suggested that this might be wrong. He also dethi@icthe MQM was the dominant political
group in Karachi although the independent evidendiates that it won control of the local
government there in 1987 and that it continuestdrol the city now (Amnesty

International Pakistan: Human rights crisisin Karachi, February 1996, ASA 33/01/96, page
3; David Khattak and Charles Recknagel, ‘Pakistéhat’s really behind the violence in
Karachi?’,RFE/RL, 22 July 2011, CX270491).

In the statement accompanying his original appbecethe applicant said that his parents had
probably been Christian and that they had gonéwtoot occasionally but that they had not
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publicised their religion because of the poterdehgers they would have faced because of
their religion. At the Departmental interview hadsthat he thought that his parents had
probably been Christian because they had alwaksdalbout Jesus. He said that they had
celebrated the birth of Jesus. He said that mligias very secret over there. At the hearing
before me, when | asked the applicant how his fahald celebrated the birth of Jesus, he
said that they had lit candles and they had had & met people at his home. He said that
his parents had never taken him to church. Hetkaithe had not gone to church in Karachi.
He said that to be honest he had not been that mterested in religion because he had seen
what religious people did in other places.

| do not accept that the applicant’s parents wdmesGan. | do not accept that, if they had
been Christian, they would not have taken theildcén to church. | accept that since the
applicant became homeless he has been cared €nrigtian organisations in Australia. As
referred to above he was greatly assisted by [i@mt&], a men’s crisis service operated by
the [Suburb 3] Mission (part of the Uniting Chui@hAustralia). | accept the applicant’s
evidence (supported by the letter from [Dr C] whieas submitted to the Department) that
he has been attending services at [Dr C]'s [Workdbpin [Suburb 3] and [Church 5], also
in [Suburb 3]. I accept that, as [Dr C] said, 8pplicant has ‘a general belief in God the
creator with a Christian slant’ and that his baliafe best described as non-denominational. |
accept the applicant’s evidence that he has begatrsbd by both [Dr C] and [Pastor E] and
that he has in fact been baptised many times beasaws pastors like to baptise people.

It is relevant in this context that subsection R)RJ(f the Act requires me to disregard
conduct engaged in by an applicant for refugeestat Australia unless | am satisfied that
the applicant has engaged in the relevant condbetwise than for the sole purpose of
strengthening their claim to be a refugee (dedster for Immigration and Citizenship v

SZIGV (2009) 238 CLR 642). However | think it plain finahe evidence before me that the
applicant became involved with Christian organgadibefore he had any idea of applying
for refugee status. Indeed it appears that itthvagpeople caring for him at [Location 2] who
helped him to obtain assistance through the Comiyésisistance Support (CAS) Program
in order to make such an application. | do notsoder that the applicant has engaged in his
conduct in Australia in attending Christian sergiemd being baptised for the sole purpose of
strengthening his claim to be a refugee. | amimatefore required to disregard his conduct
in Australia in attending Christian services anthbdaptised in assessing his application for
a protection visa.

There are significant imponderables involved ireasgg what may happen if the applicant
returns to Pakistan now or in the reasonably faaske future. The psychiatrist said in his
letter dated [in] September 2010 that he was comipldth his medication but as his
representatives noted in their submission datgdjacember 2011 it is unclear from the
applicant’s evidence at the hearing before me vérdib will continue to take his medication
if he is not told by a psychiatrist to do so. Véhihe medication which the applicant takes,
Risperidone, is readily available in Pakistan,dpplicant said that he did not believe that his
life was controlled by the tablets and, as refetoedbove, his evidence called into question
the extent to which he does have insight into hesital iliness.

| do not agree with the applicant’s representatthas the applicant will necessarily be
perceived as a person suffering from a mentalséneOn one level he can appear quite lucid
and capable of rational thought. For example, whart to him that, if he had been born in
Dhaka, he would still have been a citizen of Pakidiecause at that time Dhaka had been
part of Pakistan, he said that when he had obtdireedassport it had not been part of
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Pakistan. When | put to him that at the time he lb@en born it had been, he responded that
at that time he had had no passport. The appladaatreferred in the course of the hearing to
various current events such as the killing of Osamd.aden and the resignations of
Berlusconi and Papandreou.

| consider that a person having a conversation thighapplicant might not necessarily realise
that he was suffering from a mental illness. Tas implications for the assessment of the
applicant’s case because, while appearing quiid,lbe can also make statements which
may appear thoughtless and insensitive. For exgrhplsaid at the hearing before me that
his family individually had faced more problemsritBenazir Bhutto. Bearing in mind that,
as discussed at the hearing, her father was haargkedhe herself was assassinated, it is not
difficult to conclude that such sentiments mighttheught offensive by supporters of the
PPP in Karachi. It is apparent, in other wordat the applicant does not always realise the
significance or impact of what he is saying.

| consider that this lack of awareness is relevaassessing the risk to the applicant if he
returns to Karachi now or in the reasonably forabefuture. It is well-established that the
Tribunal cannot impose an expectation on an appliteat they will behave in a particular
way. As Gummow and Hayne JJ saidhppellant S395/2002 v Minister for Immigration

and Multicultural Affairs (2003) 216 CLR 473 at [78]:

‘The central question in any particular case istivbethere is a well-founded fear of
persecution. That requires examination of lbis applicant may be treated if he or
she returns to the country of nationality.” (origirmphasis)

In the present case | consider that the applicdantls of awareness of the impact of what he
says may place him at risk in two ways. Firsth@ context of the current violence in
Karachi, when the city is divided into warring fileims guarded by gunmen associated with
the political parties representing the interesthefdifferent ethnic groups in the city
(‘Pakistan: Into the abyssThe Economist, 27 August 2011, CX271639; Zofeen Ebrahim,
‘Pakistan: Violence killing the poorlPS, 16 August 2011, CX272257; David Khattak and
Charles Recknagel, ‘Pakistan: What's really behiredviolence in Karachi?RFE/RL,

22 July 2011, CX270491), | consider that thererisad chance that the applicant may be
killed for reasons of his imputed political opinion the basis of some unguarded remark
such as that referred to above about Benazir Bhutto

If this were the only problem which the applicamtéd | would have to consider whether he
could relocate to some place in Pakistan other tiigformer home in Karachi. However

| consider, secondly, that the applicant will abeoat risk because he will be perceived as a
Christian convert in Pakistan. | consider thategithe warm welcome he has found from
Christian groups here, the applicant will also gede to such groups in Pakistan. | consider
that he will continue to attend Christian serviegen if, as [Dr C] said, his beliefs are best
described as non-denominational and he has ‘a gleoeief in God the creator with a
Christian slant’ rather than a deeper understanalirighristian beliefs.

While | consider that the applicant will have a tane of motives for continuing to attend
Christian services | consider that he will be pasmea by others in the community as a
convert to Christianity. For the reasons givenvablodo not accept his claim that his parents
were Christian. Moreover, even if | were to acdbpt claim, the applicant said that he
himself had not gone to church in Karachi. Sireevast majority of people in Pakistan are
Muslims, and the natural assumption (in the absehegidence to the contrary) is that a
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person is Muslim, | consider that there is at l@astal chance that the applicant will be
perceived by other members of the community asaerd from Islam to Christianity.

| consider that this perception will be reinforaédeople are aware that the applicant has
spent over 20 years living in what is perceivetiéa Christian country and | consider that
there is a real chance that the applicant himsaif tall people that he has been living in
Australia for the last 20 years because, once agaonsider that he does not always realise
the significance or impact of what he is sayindikdwise consider that the perception that
the applicant has turned away from Islam will befegced if the applicant makes unguarded
statements as he did at the hearing before me ai@itreligious people have done.

| consider that the perception that the applicart convert from Islam to Christianity is

likely to arise for these reasons wherever theiegpl goes in Pakistan.

Having regard to the independent evidence refaoatbove, | consider that there is a real
chance that, if the applicant returns to Pakistam ar in the reasonably foreseeable future,
he will be charged with blasphemy or physicallydssed as a result of his perceived
conversion. | accept that the police often retasgrevent violence or harassment for reasons
of religion or refuse to charge persons who consmith offences (UK Border Agency,
Pakistan - Country of Origin Information Report, 29 September 2011, paragraphs 19.53,
19.162; US State Departmedt) y-December 2010 International Religious Freedom Report

in relation to Pakistan, Section Ill, Status of ®tal Actions Affecting Enjoyment of

Religious Freedom).

The High Court has said in this context that ‘[nfuntry can guarantee that its citizens will
at all times, and in all circumstances, be safnfuinlence’. It has said that the state is
obliged ‘to take reasonable measures to protedivitbe and safety of its citizens, and those
measures would include an appropriate criminal kvd, the provision of a reasonably
effective and impartial police force and justicsteyn’ (per Gleeson CJ, Hayne and Heydon
JJ inMinister for Immigration and Multicultural Affairs v Respondents S152/2003 (2004)

205 ALR 487 at [26]). Having regard to the indegent evidence regarding the failure of
the police to provide effective protection for Gtian converts who may be threatened with
violence or harassed, | consider that the Goverhwielhakistan does not meet international
standards (as referred toRespondents S152/2003, cited above, at [26] and [27] per Gleeson
CJ, Hayne and Heydon JJ) with regard to the priotedt provides to Christian converts.

| conclude, therefore, that there is a real chdnaethe applicant will be persecuted for
reasons of his perceived conversion to Christiahitg returns to Pakistan now or in the
reasonably foreseeable future.

| consider that the persecution which the appli¢eats involves ‘serious harm’ as required
by paragraph 91R(1)(b) of the Migration Act in titabvolves a threat to his liberty or
significant physical harassment or ill-treatmehtonsider that the applicant’s perceived
religion is the essential and significant reasartlie persecution which he fears, as required
by paragraph 91R(1)(a). | further consider thatghrsecution which the applicant fears
involves systematic and discriminatory conductieaglired by paragraph 91R(1)(c), in that it
is deliberate or intentional and involves his siecharassment for a Convention reason,
namely his perceived religion. For the reasonsm@&bove | consider on the basis of the
independent evidence that there is no part of Raki® which the applicant could reasonably
be expected to relocate where he would be safe tinerpersecution which he fears.

For the reasons given above | do not accept tleadpplicant was born in Dhaka as he has
claimed. | do not accept on the basis of the exaddefore me, therefore, that the applicant
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is a national of Bangladesh. Likewise, while Iguicthat the applicant’s parents moved from
India to what became Pakistan at the time of Ramtit do not accept on the basis of the
evidence before me that the applicant (who | haued was born in Pakistan in [year
deleted: s.431(2)]) is a national of India. Thigraothing in the evidence before me,
therefore, to suggest that the applicant has dlyegyaforceable right to enter and reside in
any country other than what | have found to becbimtry of nationality, Pakistan.

| therefore find that the applicant is not excludiesin Australia’s protection by subsection
36(3) of the Act (se@pplicant C v Minister for Immigration and Multicultural Affairs[2001]
FCA 229; upheld on appedinister for Immigration and Multicultural Affairsv Applicant

C (2001) 116 FCR 154).

CONCLUSIONS

| find that the applicant is outside his countrynationality, Pakistan. For the reasons given
above, | find that he has a well-founded fear ahtyg@ersecuted for reasons of his perceived
religion if he returns to Pakistan now or in thagenably foreseeable future. | find that he is
unwilling, owing to his fear of persecution, to dvamself of the protection of the
Government of Pakistan. It follows that | amsfegd that the applicant is a person to

whom Australia has protection obligations underReéugees Convention as amended by the
Refugees Protocol. Consequently the applicardfgegtithe criterion set out in paragraph
36(2)(a) of the Migration Act for the grant of aopection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies paragraph 36(2)(a) of the Migration Aing a person to whom Australia has
protection obligations under the Refugees Convantio



