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MR JUSTICE MITTING: By this claim, the claimaMir Fiaz Mohammed, challenges
the Secretary of State's decision to refuse ta ngaclaim to indefinite leave on family
grounds as a fresh claim under paragraph 353 afh@gration Rules and challenges
her decision to refuse to grant him and his wifd &ur children indefinite leave to
remain under the family concession policy.

There is no doubt that the claimant arrivechim Wnited Kingdom on 24th August 2000
and applied for asylum on the following day. Hispkcation was refused on 4th
January 2001. There is some issue between hinthen8ecretary of State on whether
or not he received notice of that refusal but iy ament he did not appeal against the
refusal nor did he claim that the decision to refasn asylum or leave to remain would
infringe his rights under the European ConventionHuman Rights. | mention that
because one of his subsidiary grounds of challendgleat he has not been afforded a
right of appeal against that implied decision. w#es in fact afforded a right of appeal
against an asylum decision at a time when the HuRights Act was in force and
accordingly was both entitled and required to bmy human rights challenge in the
same proceedings as he would have challenged fiatef asylum if he had chosen
to do so.

There is also no doubt that his wife and fouidcan arrived in the United Kingdom on
18th October 2003. The basis of the claimant'sncla that from that moment on he
lived with her and his four children, all of theneibg dependent upon him, in the
United Kingdom and so, by virtue of his arrival2000 and claim for asylum shortly
after arrival, and the fact as claimed that theyried part of his family unit in the

United Kingdom on 24th October 2003, he was etittethe benefit of the concession.

It is common ground that he satisfies the fingb of the requirements of the
concession. First, he applied for asylum beforéd @ctober 2000 and, secondly, his
asylum claim having been refused, he has no fuatienue of appeal and has not been
removed.

The contentious issues are two: first, whethhenai he returned To Pakistan at some
time after the refusal of his asylum claim and bef24th October 2003 and, secondly,
whether or not his family formed part of a familgiuin the United Kingdom on 24th
October 2003. In a short witness statement in @y this claim, his wife describes
how she arrived on 18th October 2003 with the fthildren and records the fact that
she was interviewed on arrival and was releasexhtaddress in Spring Road, Hayes,
in Middlesex. She goes on to state:

"My husband Mr Fiaz Mohammad was also waiting fax at the same
address and we have remained together as a famtly We shared this
accommodation from 18 October 2003 onwards..."

Shakeela Kausar, the claimant's wife's cousin,shat supporting statement, confirms
that whilst staying at her address Mr Fiaz Mohamntleel claimant, was also staying
with them for at least four to five days a weekemethough working in Gloucester. On
the basis of those bare assertions the claimagssis founded.



Extensive material provided by his wife paintsadically different picture. At her
screening interview, she said that she left Pakista 14th October 2003 and had last
seen her husband two weeks ago, that is to sagriyn ©@ctober 2003. She said that her
husband had not claimed asylum in the United Kimgdw sought leave to enter the
United Kingdom. When asked where he was "at img't and why he did not travel
with her, her reply was:

"He is in Borgi Bhainse. He said he will follow.lUs

She gave a detailed description about the circumoetawhich she said had caused her
to leave Pakistan. It included the statementtti@police wanted to arrest her husband
because he had not reported to his army unit. skcand screening form, completed on
19th October 2003, she described how her husbaddyiven money to an agent to
permit her to come to the United Kingdom and ideediMs Kausar as her sponsor and
contact in the United Kingdom. It was she and leband, she claimed, who would
provide her with food and accommodation duringstay.

She gave as the principal reason for applyimgaéylum the fact that her husband was
being harassed by the army to fight on the Indiardér. She described her husband's
position in their home in Pakistan, that he waaleurer and that he refused to fight. A
detailed typed statement supplemented the two miagdorms. They included an
account of how her daughter's parents in law hagamrded adversely to her recent
marriage to their son and stated that when heramngshvent to the police station to
report their attitude to the police he returned bohelpless. That was clearly
something that had happened in the relatively tepasst. She described how her
daughter was bruised and had bodily scarring. Aheuhusband, she said:

"My husband was required to report to the army maxt but he decided
that he would not go because the family needed Hilre same night my
husband took us to Rawalpindi to one of his frierftbuse. Where we
remain till the time we came to the United KingdonmMy husband
returned home early morning to our native house."

She then described how her husband had gone tolpladiao see if someone there
could provide refuge for him.

Those two interviews were, as their dates indicpst about a week before the date
upon which it was necessary to benefit from thecession, that the family should live
as a unit in the United Kingdom.

In a further statement of evidence form complaete 27th November 2003, three days
after that date, the claimant's wife gave furthetiad about her asylum claim and where
her husband was. She said that her husband livkdanmy officers in the period

immediately before departure but nevertheless liveéd her, impliedly in their native

village, for two to four days, between the montpériods that he would spend with the
army officers. She gave the date of her daughteaiisiage as February 2002, although
in another document it was given as a date in 208Be said that her husband had
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arranged her journey and when, in response to pleeifsc question why did her
husband not come with her, said:

"He couldn't come with us because we could noingedor him to come
with us. My husband did not come with us becaused not listen to
him. My husband told me that | will come later ajoih you. My

husband did not come with us as we did not havegimononey for him
to come with us."

When asked where her husband was now, she repheBakistan, Borgi Bhainse".
She reiterated that he had not accompanied heusedee did not have enough money
to come with her. Some support for those statesnaipout where her husband was is
provided by the fact that, although required toorepo an immigration office on 20th
October 2003 and 17th November 2003 and again tn&cember 2003, he did not
do so.

Prompted by these proceedings, the SecretaBiaté gave fresh consideration to the
claimant's representations and set out in a ddtégeer of 13th February 2009, that
which | have summarised in this judgment so fane Soncluded that the facts did not
give rise to a fresh claim under paragraph 353thatthe claimant and his family did
not benefit from the family concession for the mas which | have given. The
reasoning in that letter is in my view entirely mapieachable. It contains no error of
law nor irrationality. It is a complete answeraoy way in which the claimant's claim
might be put. It covers, as well as the mattersvivach | have referred, the residual
Article 8 claim in familiar terms by referring tdeé possibility of the return of the
whole family to Pakistan, a country which in thghli of the rejection of the wife's
asylum claim and of her appeal against that regjecby an adjudicator poses no
problem for any of the members of this family. dhort, the Secretary of State's
decision that it was reasonable for them to engoyilly life in Pakistan and not in the
United Kingdom is itself unimpeachable.

There remains, | suppose, the possibility, ioiph the stark contradiction between the
accounts given by the claimant's wife, that the hmasis of this claim is fraudulent,
that he has remained throughout in the United Kamgdand she falsely told the
immigration officers that she had left him behimd Pakistan. Although it is not
necessary to reach any decision upon this issumubedhe Secretary of State's decision
that the material points to the claimant being skiBtan on the relevant date is
unimpeachable, nevertheless, had it been necessdscide it, | would have rejected
this claim, based upon a concession made for sadmunistrative reasons, on the basis
that this family could only bring itself within th@ncession by relying on blatant fraud
by one of its adult members. It seems to me théatip policy would permit in those
circumstances a departure from a concession whazhdaotherwise have been applied
in favour of the claimant and his family. As | saydo not found my decision on that
ground, | found it on the finding that the Secrgtaf State's decision that the claimant
has not shown that he had not left the United Kamgdafter the refusal of his asylum
claim and was not living together with his family an unit in the United Kingdom on
24th October 2003 is not open to challenge.
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For these reasons, this judicial review clamdismissed.

MS BROADFOOT: Thank you, my Lord. | have gplcation for costs, however, on
the usual basis. May | just turn round and chebktvwhe situation was in relation to
legal aid at one point before --

MR JUSTICE MITTING: Yes. Well, he is no londegally aided now.

MS BROADFOOT: That is certainly true, my Lordf | could just turn round.
Obviously we say costs follow the event but in &ddj on 20th March 2009, the
Treasury Solicitor wrote to the other side sayirgu yhave now had our detailed
grounds and our evidence -- so this is a monthr aftdetailed grounds and evidence
and please withdraw your claim and we have heatdimp So he has certainly been
on notice of it and warned.

MR JUSTICE MITTING: Well, this is a full blowanlaim, you have won and you are
entitled to your costs, simple as that. If thera public funding in the background then
no doubt that can be dealt with at the detailedssrent stage if the issue is raised.

MS BROADFOOT: Thank you very much, my Lord.

MR JUSTICE MITTING: The claimant will pay thlefendant's costs to be assessed
on the standard basis if not agreed.

MS BROADFOOT: Thank you.

MR JUSTICE MITTING: Thank you. As | say, l@pgise for bringing you here or
not releasing you and dealing with it as a maitapl/ to be disposed of without more,
but I think it is better that there should be asmeeed judgment because the claimant
will then have to demonstrate that he has reasenaolspects of success in setting it
aside, if he attempts to do so.

MS BROADFOOQOT: Absolutely, my Lord, and we &exy grateful for your judgment.
Thank you.
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