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GENERAL DISTRIBUTION

IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALESDISTRICT REGISTRY NSD 1450 OF 2007

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUSTRALIA
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Appdlant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: FINN J
DATE OF ORDER: 9 NOVEMBER 2007
WHERE MADE: SYDNEY

THE COURT ORDERS THAT:

1. Leave be given to raise the ground of appeataiséd below.
2. The appeal be dismissed.

3. The appellant pay the first respondent’s cokte@appeal.

Note: Settlement and entry of orders is dealt wit®rder 36 of the Federal Court Rules.
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The sole ground in the notice of appeal in thistemnaaises a question not advanced in
the court below. The preliminary issue to whicks thives rise is whether leave ought be
given for the ground to be raised. For the purpagehe prompt disposition of this matter, |
have decided to hear together the arguments botkedwe and on the substantive ground

itself.

The ground of appeal is cast as involving a deoiigtrocedural fairness, this being

particularised as follows:

“(@ The Tribunal conducted a hearing on 2 Juné200

(b) The Tribunal sent the applicant and [sic] ‘bation to Comment’ on
Information on 9 June 2006.

(c) The Tribunal's decision was made on 19 July&@fd handed down
on 8 August 2006.

(d) The Tribunal's decision was based, in part, tba inconsistencies
between the appellant’s evidence at the hearinghantkesponse to the
‘Invitation to Comment on Information’. In thos&aumstances, the
Tribunal was required, by the rules of proceduasiniess, to give the
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Appellant an opportunity to comment on those incsieacies.”

| would add that the obligation to give this oppmity is sourced in the appellant’s
submissions to s 425(1) of thdigration Act 1958 (Cth). That subsection requires the
Tribunal to invite the applicant to appear befdre Tribunal to give evidence and to present
argument “relating to the issues arising in relatio the decision under review”: and see
SZBEL v Minister for Immigration and Multicultural and Indigenous Affairs (2006) 81 ALJR
515 at [34]-[35].

THE APPEAL

The appeal is from a judgment of Emmett FM dismgsn application for judicial
review of a decision of the Refugee Review Tribueiféirming the delegate’s decision not to
grant the appellant a Protection visa. The appeig a Pakistani national whose original
refugee application based his alleged fear of pets® on his being a homosexual in
Pakistan.

Given the course now sought to be taken by thelbg, it is appropriate to refer
initially to the delegate’s decision which was 425 purposes “the decision under review”.

In rejecting the application the delegate observed:

“In considering all of these matters, | do not gtdbe unsubstantiated claims
as feasible and | do not accept that the applit@st provided an honest
account of his personal circumstances prior tod@garture from Pakistan.
The claims relating to his homosexuality are coefuand inconsistent with
other information he has provided. This leads onkend that he has fabricated
a set of claims for himself for the sole purposeeoigaging Australia’s

protection obligations.”

What needs to be emphasised about this is thatdlegate put the credibility of the
appellant squarely in issue and questioned thecigraf the claims he had made. The
appellant could have been left in no doubt thahé application for review to the Tribunal
was to have any prospects of success he wouldtbasregmount a challenge to his credibility
and a critical scepticism about his claims, savéhd@ Tribunal expressly indicated to the
contrary. At the hearing before the Refugee Revielunal that challenge to his credibility
was made quite explicit by the Tribunal itself. was also indicated that inconsistencies
between his oral evidence, or documents producdaedtearing (which raised new matters)
and evidence previously given, provided possibkeebdor the Tribunal concluding that his



-3-

evidence or the documents were fabricated. Thigrimled to the Tribunal, after the hearing,
sending a s 424 letter to the appellant which d¥ention to the significance of
inconsistencies or fresh evidence and invited lisiroent upon them. The appellant’s
response to the letter in turn produced the furthesnsistencies between the appellant’s oral
testimony and specific responses made which intberground of appeal.

THE TRIBUNAL PROCEEDINGS

Federal Magistrate Emmett adopted the followingaasaccurate summary of the

appellant’s claims before the Tribunal and the Omédd’s decision. | do likewise:

“3.1 The Applicant claimed that he feared persecubiecause:
(@) he was homosexual,

(b) he had converted from being a Sunni Muslim ®hia Muslim;
and

(c) he was a member of the Jaffria Youth Paki§taviP”).
3.2  He claimed that he had been harassed, kidnappeteaten in 2005.

3.3 The Tribunal did not accept the Applicant'simga It gave the
following reasons for rejecting his claims:

(@) There were inconsistencies between his ostinteny before
the Tribunal and his response to the 424A Let8pecifically:

® He claimed in his oral testimony that he hléden
assisted in preparing his application for protectusa
and then stated in his response to the 424A Léttr
he had prepared the application without assistance.

(i) He claimed in his oral testimony that he hiaf his
employment in November 2005 because he had a chest
infection and then claimed in response to the 424A
Letter that he had left because his fellow workersw
he was gay.

(b) There were inconsistencies between his apica for
protection visa and his oral testimony before th#bunal.
Specifically:

0] He variously claimed that the date of his wenrsion to
the Shia faith occurred on 9 March 2005 and 12 Klarc
The claim to have converted on 9 March was
inconsistent with the dates of other significanemg in



-4 -

other material before the Tribunal.

(i) He claimed that his parents had been bedbgn
members of a Sunni organization on 1 May 2006 and h
mother was in a critical condition yet he claimed
elsewhere that his mother had died on 6 March 2006.

(©) His claims that he had converted from beirguani Muslim to
a Shia Muslim, that he was a member of the JYPthatlhe
had been kidnapped were not referred to in hisiegtmn for
protection visa.

(d) He had been able to live in the same locatioiaxila from
1991 to 2005, the Lashkar-e-Taiba had come to khewvas
gay in 1995 and his partner left Taxila only in 300This cast
doubt on whether he had a well-founded fear of dpein
persecuted if he returned to Pakistan.

(e) His evidence regarding his homosexuality wampressive.

3.4 The Tribunal was not satisfied that he had d-feended fear of
persecution for a Convention reason and accordirdliymed the
decision under review.”

Because of their significance to the ground ofespit is appropriate that | set out the
passages from the Tribunal's reasons that, (iy tef¢he sending of a s 424A letter after the
Tribunal hearing and (ii) deal with the Tribunati®atment of the responses made to the

letter.

(1) Sending the letter

The Tribunal made the following reference to this:

“I foreshadowed that | would be writing to the Aggaint in accordance with
section 424A of the Act. | asked him if there veanything further he wished
to add before | closed the hearing. The Applicand that he had not told any
lies in the course of the hearing. He said thabuld contact people in
Pakistan if | wanted to check what had happened. stiyjgested that | could
check with the newspapers in which the articles &yapeared which he had
produced. | noted again that there had been ndioneof his kidnapping, of
his conversion to the Shia faith or of his membigrginthe JYP in his original
application. The Applicant said that he had beemtally upset when he had
prepared his original applicationl. asked him if he understood that | could
conclude that he had changed his evidence in light of the documents he had
received from Pakistan. The Applicant said that he had been kidnapped and
he had not known that he had to put this in hidiegiion. He repeated that
he had converted to the Shia faith for his own sgcuHe said that the police



had failed to protect him.

On 9 June 2006 the Tribunal wrote to the Appligardccordance with section
424A of the Act indicating that it had informatidimat would, subject to any
comments he might make, be the reason, or patteofe¢ason, for deciding
that he was not entitled to a protection visa. Thibunal stated that the
information was as follows. The Tribunal notedttimahis original application
the Applicant had said that he had worked at De®aman Fibre Ltd in
Hattar from June 1993 until November 2005 and keahad lived in District
Haripur from August 1993 until November 2005. Tiébunal noted that at
the hearing before me the Applicant had said tkatdd lived in Taxila while
working for Dewan Salman Fibre Ltd and that Hattas the name of the road
but the factory was located in the Taxila area. hidé said that he had begun
working for Dewan Salman Fibre Ltd in 1991, not 39@nd that he had
ceased working at the factory approximately a yedore he had left Pakistan
at the end of November 2005 to come to Austral@abse he had had a chest
infection and he had been advised to have a rel&t.had said that he had
subsequently been appointed as the General Secrefarthe Human
Development Welfare Society in Taxila and he hadtiooed to hold this
position until he had left Pakistan at the end of/&mber 2005.

The Tribunal noted that the Applicant had said tleahad been living together
with his partner Mohsin in Taxila from 1991 untildsin had left Pakistan to
go to Italy in around 2003. The Tribunal notedt tha had said that people in
his village had known that he was gay before herhaded to Taxila in 1991
and that the Lashkar-e-Taiba had come to know ef rBlationship with
Mohsin after 1995. The Tribunal stated trest] had put to the Applicant in
the course of the hearing, the fact that he had been able to continue liand
working in Taxila from 1991 until he had left Patis at the end of November
2005 was relevant because it cast doubt on whithbad a well-founded fear
of being persecuted for a Convention reason ielierned to Pakistan now.

The Tribunal noted that at the hearing before neefthplicant had mentioned
for the first time that he claimed he had been &pmbed by ‘boys’ belonging

to the Lashkar-e-Taiba in 2005. He had produceeévespaper article which
he had said mentioned that he had been kidnappk@drafIR which he had
said he had lodged with the police in relationhte kidnapping. He had said
that he had been kidnapped because he had beemlaemef the JYP which

he had said stood for ‘Jaffria Youth Pakistan’ amas a Shia organisation.
The Tribunal noted that the Applicant had produaechrd and a letter from
the JYP and he had mentioned for the first time tima claimed to have

converted from the Sunni faith to the Shia faithl@March 2005 in Pakistan.
The Tribunal noted that the Applicant had also poadi a letter purporting to
be from a lawyer stating that he had been forcetedve Pakistan due to
religious sectarianism and a newspaper article hwhie had said referred to
the fact that he was in Australia. The Tribunaledothat the Applicant had
said that his younger brother in Pakistan had kantall these documents a
month before the hearing.

The Tribunal stated thags | had put to the Applicant in the course of the
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hearing, the fact that there was no mention of his clairnedversion to the
Shia faith, his membership of the JYP or his claimédnapping in his
original application or in the statement accompagyhis original application
might lead me to conclude that he had fabricatedetclaims on the basis of
the documents which he had received from Pakisidre Tribunal stated that
| might conclude that there was no truth in hisrekthat he had converted
from the Sunni faith to the Shia faith, that he \wasember of an organisation
called the JYP or that he had been kidnapped by dsbkar-e-Taiba in 2005
because he was a member of the JYFhe Tribunal stated that | might
conclude that the documents the Applicant had produced in support of these
claims were likewise fabrications.”

(Emphasis added.)

(i) The treatment of the responses

In its “Findings and Reasons”, having referredlézided authority on the making of

an adverse credibility assessment, the Tribunat wero observe:

“In the present case the Applicant’s response ¢éTthbunal’'s section 424A
letter simply compounds the problems with his dodidy. He states in his
response that he did not ask for help from anybodylation to his case and
that he had been scared that if he told any Pakigiat he was gay he would
be hurt by them. However at the hearing beforehmeaid that the manager
of the convenience store where he was working istralia, Mr Akbar Ali,
had assisted him in preparing his application. édeer it was his claim that
he was homosexual which he mentioned in that agpdic and it was his
claims relating to his conversion to the Shia faithich were omitted.
Whereas at the hearing before me he said that decéased working for
Dewan Salman Fibre Ltd approximately a year befa@rédad left Pakistan at
the end of November 2005 to come to Australia beeewe had had a chest
infection and he had been advised to have a rekisiresponse to the section
424A letter he said that he had left his job thar&ovember 2005 because
everybody in the factory had known that he was gay.

The Applicant said at the hearing before me thatlaiened to have converted
from the Sunni faith to the Shia faith on 12 Ma&J05 but in his response to
the Tribunal's section 424A letter he said that kidnapping, which he
claimed had occurred because he was a member bfaaoc®anisation, the
JYP, had occurred on 9 March 2005. The FIR a lm#ina of which he
produced suggests he reported the kidnapping tpdhee on 11 March and
the translation of a newspaper article which hedpeced in relation to the
kidnapping is said to have appeared on 12 Marclb.20Dhe Applicant said
that a friend had telephoned him on 1 May (sic)@@@d had told him that
members of a Sunni organisation had come to hisehanmd had beaten his
parents and that his mother was in a critical sitnan hospital. However he
said that his mother had died on 6 March (sic) 2806 the translation of a
death certificate which he produced likewise gitleis date. However the
translation of a newspaper article which he produae relation to this
incident is said to have been published on 2 Ma@62&hich would be
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consistent with the Applicant’s claim that his freetelephoned him on 1 May
2006 but not with his claim that his friend toldrhthat his mother was in a
critical situation in hospital if his mother hadfact died on 6 March 2006.

As | put to the Applicant in the course of the megrand again in the section
424A letter, | consider that the Applicant has fedied his claims with regard
to his conversion to the Shia faith, his memberstipthe JYP and the

kidnapping on the basis of the documents he hasivext from Pakistan.

Given that there was no mention of these claintssroriginal application and

given the problems with the dates of events oulline the preceding

paragraph | do not accept that there is any tnitthé Applicant’s claims in

this regard nor do | accept that the documents lwhie has produced are
genuine. | do not accept that the Applicant hassetted to the Shia faith, that
he was a member of a Shia organisation calleda#ria Youth Pakistan’ or

JYP, nor that he was kidnapped because of his e¢sioveor his membership
of the JYP.

| likewise do not accept that his family have bémmassed since he has left
Pakistan because of his supposed conversion, msbership of the JYP or
his connection with an organisation of eunuchs f(asntioned in the
translation of a press article which the Applicanbduced). As indicated
above | do not accept that the documents whictAgh@icant produced at the
hearing before me or the documents in respect a€hwhe subsequently
produced translations are genuine. | accept tl@tApplicant’s mother died
around two months before the date of the hearifigréaene (as the Applicant
mentioned in the course of the hearing) but nat iea death had anything to
do with the Applicant’s claimed conversion, his niership of the JYP or his
connection with an organisation of eunuchs. Havegard to my findings of
fact | do not accept that the Applicant has a \ialihded fear of being
persecuted for reasons of his religion or his mesibp of any particular
social group such as the JYP or the organisatioeuaiichs if he returns to
Pakistan now or in the reasonably foreseeabledutur

As the Tribunal noted in its section 424A lettdre tApplicant said in the
course of the hearing before me that he had be@mylitogether with his
partner Mohsin in Taxila from 1991 until Mohsin hbedt Pakistan to go to
Italy in around 2003. He said that people in hilage had known that he was
gay before he had moved to Taxila in 1991 and tthatLashkar-e-Taiba had
come to know of his relationship with Mohsin afte995. As | put to the
Applicant in the course of the hearing before ma again in the section 424A
letter, | consider that the fact that he was abledntinue living and working
in Taxila from 1991 until he left Pakistan at thedeof November 2005 casts
doubt on whether he has a well-founded fear of dbgmersecuted for a
Convention reason if he returns to Pakistan now.referred to above, in his
response to the section 424A letter the Applicaid that he had left his job at
Dewan Salman Fibre Ltd in November 2005 becauseybudy in the factory
had known that he was gay but this contradictsekigdence at the hearing
before me that he had ceased working there appetgiyna year before he
left Pakistan at the end of November 2005 to camiustralia because he had
had a chest infection.”
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THE NEW GROUND

The basis upon which the appellant puts his ddsave is granted is that, because the
Tribunal relied upon the responses to the s 42#&Arlas disclosing further inconsistencies in
the appellant’s evidence, “the credibility of th@pellant from the inconsistencies between
the oral evidence and the response to thd24A letter’ was, therefore, an issue arising in
relation to the decision under review” (emphasisoriginal) for s 425 purposes: written

submissions. Implicit in this is the propositidrat the issue so raised was a new issue.

In support of the claimed basis of the Tribunaldigation to disclose this “issue” to
the appellant for s 425 purposes, reliance is plarethe concluding sentence of [47] of the
High Court’s reasons i8&ZBEL. For convenience | have set out the entiretyd@l pecause
the sentence relied upon can only properly be @wholed in the context of the paragraph as a

whole. The Court observed:

“... there may well be cases, perhaps many cases, witeee the delegate's
decision, or the Tribunal's statements or questiolising a hearing,
sufficiently indicate to an applicant that everyiipihe or she says in support of
the application is in issue. That indication ma&ydiven in many ways. It is
not necessary (and often would be inappropriatej}nfe Tribunal to put to an
applicant, in so many words, that he or she igglythat he or she may not be
accepted as a witness of truth, or that he or shg be thought to be
embellishing the account that is given of certaiergés. The proceedings are
not adversarial and the Tribunal is not, and istocadopt the position of, a
contradictor. But where, as here, there are Spea#ipects of an applicant's
account, that the Tribunal considenay be important to the decision and may
be open to doubt, the Tribunal must at least askagiplicant to expand upon
those aspects of the account and ask the applicaxplain why the account
should be accepted.”

(Emphasis in original.)

To anticipate matters, while the appellant congetite present matter is one falling
within the final sentence of the quotation, thepmesient Minister contends that the first

sentence aptly describes this case.

The Minister both opposes the grant of leave beeathe new ground lacks
substantive merit and contends as well that thee@pwould fail in any event. As | am
satisfied that the ground is without merit, | wdlkal with the substantive ground and grant

leave accordingly.
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Before indicating the reasons for my view, it [geopriate to make an additional
reference to the reasonsSABEL as they enlarge upon the burden of s 425. ThetGaia
(at [33]-[35]) that:

“[33] The Act defines the nature of the opportunity tohleard that is to be
given to an applicant for review by the Tribundhe applicant is to be
invited ‘to give evidence and present argumentatired tothe issues
arising in relation to the decision under review’. The reference to ‘the
iIssues arising in relation to the decision undeiesg’ is important.

[34] Those issues will not be sufficiently iderddi in every case by
describing them simply as whether the applicantengitled to a
protection visa. The statutory language ‘arisimgrelation to the
decision under review’ is more particular. Thauesarising in relation
to a decision under review are to be identifiedilgwvegard not only to
the fact that the Tribunal may exercise all the p@rand discretions
conferred by the Act on the original decision-mak@ere, the
Minister's delegate), but also to the fact that Thieunal is to review
that particular decision, for which the decision-maker will havieem
reasons.

[35] The Tribunal is not confined to whatever maywé been the issues that
the delegate considered. The issues that ariggation to the decision
are to be identified by the Tribunal. But if thablunal takes no step to
identify some issue other than those that the d&egonsidered
dispositive, and does not tell the applicant what bther issue is, the
applicant is entitled to assume that the issuesiéhegate considered
dispositive are ‘the issues arising in relationthe decision under
review'. That is why the point at which to beghetidentification of
issues arising in relation to the decision underere will usually be
the reasons given for that decision. And unlessesother additional
issues are identified by the Tribunal (as they nhmy, it would
ordinarily follow that, on review by the Tribundhe issues arising in
relation to the decision under review would be ¢hasich the original
decision-maker identified as determinative agaimstapplicant.”

(Emphasis in original, footnotes omitted)

There is, in my view, no room whatever for douds, | earlier indicated, that the
delegate’s reasons put in issue all of the clalmas by that stage had been made as to why the
appellant had a well founded fear of persecutich raoreover that his credibility in relation
to his claims was equally in issue. Not only dne fTribunal do nothing to engender any
expectation that these were no longer operativeesssn the review, the Tribunal in turn
accentuated their centrality to it both in the dioes it asked of the appellant at the hearing
(as recorded in its reasons) and in its s 424Aerdewhich referred (inter alia) to
inconsistencies in the evidence he had given, suesstisked at the hearing the answers to
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which cast doubt on his claim to having a well fded fear of persecution, to the veracity of

fresh claims made at the hearing and to the autigmif documents there produced.

It was, in my view, perfectly plain — and shoulalvb been such to the appellant — that
the entirety of his claims and his credibility gealy were in issue in the review. Against
this background it cannot properly be said that amther inconsistencies exposed in his
s 424A answers relating to his claims or any gredoebts his answers engendered about his
credibility raised new or unexpected issues forcolwhin fairness, a further opportunity for
comment ought to have been provided. To hold watserin the present case would be to
give rise to what in a s 424A context, the High @obas described as “a circulus
inextricabilis” of invitation and comment: se&BYR v Minister for Immigration and
Citizenship [2007] HCA 26 at [20].

What | have said is sufficient to warrant the dssal of this appeal. | will order that
() leave be given to raise the ground of appearaised below; (ii) the appeal be dismissed;

and (iii) the appellant pay the first respondentsts of the appeal.

| certify that the preceding seventeen (17)
numbered paragraphs are a true copy of the
Reasons for Judgment herein of the Honourable
Justice Finn.

Associate:

Dated: 9 November 2007

Counsel for the Appellant: Mr R Turner

Solicitor for the Appellant: Parish Patience Imnaigpn Lawyers
Counsel for the Respondent:  Mr S Lloyd

Solicitor for the Respondent:  Australian Governntgalicitor
Date of Hearing: 8 November 2007

Date of Judgment: 9 November 2007
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