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[1] The petitioner is a citizen of Pakistan whaad in the United Kingdom on

27 September 2006. He sought asylum but that atjglicwas refused, his appeal
dismissed and his appeal rights ended on 22 Ma§.2l0kereafter he made further
representations which he said constituted a freEsimdor asylum. Several
representations were submitted, including represiemis of 11 December 2009.
These were rejected on 18 December 2009 and asailthect matter of the petition
which came before me claiming that the Secretai§tafe erred in law in declining to

accept these representations as a fresh clainsytura.



[2] The basis of the appellant's claim is basedlteged persecution of him in
Pakistan on the basis of his religion. He claimbdgmot only an adherent of the
Ahmadi faith but to preach that faith and work flee Ahmadi community. The full
details of his claim are set out in the originatiden of the Immigration Judge of
March 2008 and in the decision letter already retéto. The respondent accepts that
the petitioner is of the Ahmadi faith and that soiienadis are persecuted because of
their faith but disputes that the petitioner ighis category.

[3] The petitioner claims to have been the subpégtersecution and violence,
including serious beatings and threats to his &ifea result of his involvement in his
religion. He asserts that in Pakistan the civiiawl other authorities not only turn a
blind eye to atrocities against the Ahmadis buitvatt encourage them. He alleges
that he sought assistance from the police folloveingssault on him but was not only
given no assistance, he was told that if he didshat up he would be locked up.
Other attempts to seek assistance from the civdlighorities are said to have met
with a similar response. He moved to Lahore on Hédi 2006 and shortly
afterwards a friend approached an agent to makeriag about the possibility that
the appellant might flee the country. On 13 Jun@c2tis application for a multi-visit
visa to enter the United Kingdom for a period ahénths was granted. At that stage
he remained in Pakistan. He maintains that he wj@sted to a serious assault in
August of 2006 and there were threats to arrest Henclaims that he sought
protection of the High Court in Lahore which maderatection order for him and his
family issued on 22 September 2006. He left thenttguon 27 September 2006.

[4] In the decision of 20 March 2008 the Immigratitudge rejected all of the
petitioner's claims. Although it was accepted tiatvas of the Ahmadi faith, the

Immigration Judge did not accept that he was aativbat faith in Pakistan, or that he



preached that faith and noted the lack of involveiniy him at the local mosque
following his arrival in Glasgow. His claim that had been told by the agent to
remain in Glasgow until the agent could take hirC&mada, and should not go out
frequently, was also rejected. The Immigration dudgncluded that he would have
been aware from an early stage of his arrival ms@bw of being able to claim
asylum in the United Kingdom and that the Unitedgdom was a safe country
which protected genuine refugees. In July or Aug@0€X7 the petitioner was found
concealed in a wardrobe at an address visited bygnation officers. During an

initial interview under caution he said that hisesourpose in coming to the UK was
to work. At the hearing he said that he was hidimthe wardrobe because he was
afraid. The Immigration Judge, noting his arrivaSeptember 2006, and his
discovery in the wardrobe 10 months later consuiénat these were not the actions
of a genuine asylum seeker. On being releasedth#tenterview and caution he was
told to report to the Home Office and did not do Blee Immigration Judge again
concluded that this was not the action of a genasyum seeker. The Immigration
Judge noted that the petitioner failed to take athge of the issue in his favour of a
visit visa until 3 months from its grant which didt seem consistent with the picture
painted of someone living in genuine fear of Hs iin Pakistan. So far as the alleged
application for protection from a High Court in lak is considered, two points
struck the Immigration Judge. The first relatethi® petitioner's assertions that
despite the petition the police would not give lany protection, that he continued to
receive threats and that the police came to hisdtwtry to arrest him. The
Immigration Judge concluded that if this were titue petitioner must have known
that even after the petition was granted this wdalde been the attitude of the police

and that obtaining the petition would be a wasteneé. The second issue related to



the documentation produced in relation to the etitThe Immigration Judge
referred to reports indicating a high level of cgtion in Pakistan and that it is
possible to obtain many types of fraudulent docusiendocuments that are
fraudulently authenticated by a bona fide stamauthority. He referred to various
reports indicating the extent of this problem alidetailed in the Country of Origin
Report. Accordingly, looking at the matter in tloaind, the Immigration Judge
concluded that the alleged petition had been fateeto increase the chances of
success of the asylum claim. However the Immigrafiedge went on to consider
what the position would be even if it were accepted the High Court petition was a
genuine document. He concluded that it was unlikedyl the petitioner genuinely
sought the protection of the court that he woultdallow any period for that to have
any practical effect. This is what he did by le@vthe country five days later.
Furthermore the Immigration Judge carefully examitiee history of alleged assaults
on the petitioner and in each case concluded #hatds simply not credible. He
rejected the petitioner's claim that he was thresddoy the police or that they came to
arrest him. He rejected in its entirety the petiéids claim that he had been persecuted
on behalf of his faith, that he actively preache®akistan or that he had any
particular profile in the Ahmadi faith.
[5] These submissions fell to be considered unaeterms of Immigration Rule 353
which states as follows:-

"When a human rights or asylum claim has been eefasd any appeal

relating to that claim is no longer pending, theisien maker will consider

any further submissions and, if rejected, will tlietermine whether they

amount to a fresh claim. The submissions will amidar fresh claim if they



are significantly different from the material thets previously been
considered. The submissions will only be signifibadifferent if the content:
(i) have not already been considered; and
(ii) taken together with the previously considenedterial, created a
realistic prospect of success, notwithstandingejsctions."
[6] The evidence which the petitioner producedupmort of the fresh claim was
evidence seeking to vouch the authenticity of tstipn and order in the High Court,
Lahore. It included a letter allegedly from theipater's advocate in Pakistan, letters
from the Lahore High Court Bar Association and Bumjab Bar Council as well as
copies of the advocate's identity card. There Mssevidence from the advocate that
he was willing and able to travel to the United ¢dom to give oral evidence in
respect of his identity and the authenticity of teeirt documentation.
[7] The decision letter of 18 December 2009 reterparagraph 353 of the
Immigration Rules and in paragraph 6 sets out theect test to be applied. That
paragraph reads as follows:-
"It is accepted that the documents you have subdiitave not been
previously considered. The question therefore istiver these submissions
taken together with the previously considered niaterould create a realistic
prospect of success, notwithstanding its rejecfl¢tve question is not whether
the Secretary of State himself thinks that the okain is a good one or
should succeed, but whether there is a realistisg@ct of another
Immigration Judge, applying the rule of anxioususiay, thinking that your
client will be exposed to a real risk of perseautom return to Pakistan. The
Secretary of State can and no doubt logically shduat his own view of the

merits of the claim as the starting point of thmaguiry. It is clear that the



Secretary of State when addressing that questaih,ib respect of the
evaluation of the facts and in respect of the legaklusions to be drawn from
those facts, must also satisfy the requiremensrious scrutiny."
[8] The letter goes on to state that:
"In considering whether this new evidence createsahstic prospect of
success the Secretary of State has taken into mict@uprior evidence in this
case: the dismissed appeal determination: andetheal of reconsideration
which he considers that an Immigration Judge, apglthe rule of anxious
scrutiny, would take into account.
The Immigration Judge who heard your client's appeale very few positive
credibility findings regarding your client. Moreayé states there were
crucial discrepancies and problems in the vari@gsants provided.
This has been taken into account when decidirapilying the rule of
anxious scrutiny, there is a realistic prospedumfcess."
[9] The decision letter goes on to note that theigration Judge concluded that the
documentary evidence purporting to be from the tomas false but went on to
consider what the position would be were the maltaccepted as genuine. The
Secretary of State also noted that the Immigratislge had not accepted the
applicant's claims that he was attacked or th&iduebeen the subject of persecution.
The Secretary of State concluded:
"Therefore the previous decision was not conclustddly on the ambiguity of
a particular event in Pakistan or solely on thestjoa over the High Court
petition, but was considered in the round. OvehalAIT found your client to
be a wholly unreliable witness even if the docura¢hémselves were

genuine, the Immigration Judge still concluded ydient was untruthful and



was not at risk on return. Therefore, as the Imatign Judge has already
made findings even if your client's evidence haghb&ccepted the conclusion
was that he could return to Pakistan. The prodnaiichis document (and the
envelope) stating your client's advocate is williadravel to the UK to give
evidence, taken with the extent of negative crditilfindings, does not create
a realistic prospect of another Immigration Judgmlying the rule of anxious
scrutiny, finding that your client would be expoded real risk of
persecution."
[10] Counsel for the petitioner submitted that svere to be accepted he had raised
an action in Pakistan before departure it wouldchblecative inferentially of some
veracity in his earlier account. Although the Imnaigon Judge also considered the
possibility of the genuineness of the documentestmbasis his primary finding
which was that he had produced false documentshesited substantially to the
adverse conclusion against him. Although not deeigiwas nevertheless a critical
finding. On examination of all the information imetround, this edifice might
collapse. What the Secretary of State failed tesdmnsider the wider impact on the
overall credibility findings.
[11] Counsel for the respondent submitted thabtinginal conclusions on credibility
were overwhelmingly negative, even when considettirag the court documentation
might be genuine. If the only new material waskartevidence to support a
hypothesis which has already been considered with an overwhelming result then
this is not new material which, when consideretwitevious material, would now
give rise to realistic prospect before another Igration Judge.
[12] Counsel for the petitioner submitted that mghhstandard was required to be

achieved to satisfy the test of a "realistic prasd success" and that the court



required to apply a "black and white test" to thestion, which would usually allow
only one answer. He referredZ® (Kosovo) v Secretary of Sate for the Home
Department [2009] UK HL 6; R (On the application of AK (Si Lanka)) v Secretary of
Sate for the Home Department [2009] EWCA Civ 447 R on the application of
Princely v Secretary of Sate for the Home Department [2009] EWHC 3095 and
Harakel v Secretary of Sate for the Home Department [2001] EWCA Civ 884. The
implication of the applicant's submission seemeletohat in addressing the questions
which arose under paragraph 353 the court hadatthrgs own conclusion, rather
than approach the matter on the basis of whetleedebision had been one opento a
reasonable Secretary of State.

[13] Counsel for the respondent disputed thateésedould be taken from either of
these latter two cases, relying instead=@n(Petitioner) [2010] CSIH 16 which in
turn referred taAssociated Provincial Picture Houses Limited v Wednesbury
Corporation [1948] 1KB 223 andR v Secretary of State for the Home Department, ex
parte Onibiyo [1996] QB 768.

[14] In fact there is not in my view any real dié@ce between the test applied-@
and that referred to in the caseZdf(Kosovo) andAK (Si Lanka) although it is
perhaps somewhat surprising that the couRGnwas not referred to these cases. In
FO the court stated that "...the decision of the Sacyeof State for the Home
Department is capable of being impugned beforedhet only onWednesbury
grounds." However it is quite clear from the contafxthis, which was under
reference to the case &M (DRC) v Secretary of Sate for the Home Department
(2007) Imm A R 337 that the court accepted tharnnmmigration context this
approach required to be subject to "anxious sgruand applied the test on that

basis. INZT (Kosovo) (a case which arose from a decision under seédanf the



Nationality, Immigration and Asylum Act 2002 in agibn to certification of claims
"clearly unfounded", the majority clearly statetthathe correct approach is that
conventionally adopted on a Judicial Review chaéeiVednesbury (with, in the
present context, anxious scrutiny). (Lord Browrktaton-under-Haywood paragraph
72. See also Lord Neuberger of Abbotsbury paragé@péind Lord Hope of
Craighead paragraph 55.) Of course in asking tlestqpn whether a reasonable
Secretary of State could have concluded that tlvaseno realistic prospect of an
Immigration Judge, applying the rule of anxioususiay, thinking that the applicant
would be exposed to a real risk of persecutioneturn, the court will necessarily be
making an assessment of how an Immigration Judgatrapproach this issue. That
led to the conclusion iAT (Kosovo) that in cases where the primary facts are not in
dispute it by no means follows that there is anyemal difference between an
approach based afkednesbury principles with anxious scrutiny and that of an
appellate court. However, the test fundamentaltyai@s that of a court exercising
power of Judicial Review. That approach was alkertanAK (S Lanka), where

Lord Justice Laws, in giving the judgment of theidpnoted that the question was
whether a reasonable Secretary of State might t@veluded as the Secretary of
State in fact did.

[15] As to what constitutes "a realistic prospdcsuccess” the case 8T (Kosovo)

was concerned with whether there was a differeet@den the tests under section 94
and that under rule 353. HT (Kosovo) Lord Justice Laws observed that "l do not
consider, with great deference, that the reasanizd (Kosovo) is of great assistance
in setting the bar, as it were, for the impactha trealistic prospect of success" test in
rule 353." He went on to suggest that "realistmspiect of success" means only more

than a fanciful such prospect. | am content to @edcon that basis.



[16] As | have already noted the decision lettérosg and applied the correct test.
The Secretary of State looked at the new matenigltlae old material before reaching
a conclusion. The original decision of the ImmigratJudge was comprehensively
against the petitioner on all issues of credihilitgo not accept the submission of the
petitioner that the issue of the documentation avastical one. | agree with counsel
for the respondent that there is nothing to sugipedtthis issue caused the
Immigration Judge to take a view on credibility winihe would not otherwise have
taken. The issue of the apparent falsity of theudzentation relied on was only one
amongst many points which were decided unfavourtslthe petitioner. On all the
fundamental bases of his claim - that he preadmedhmadi religion, that he was
active in that religion, that as a result he waeatedly beaten and assaulted; that his
life was threatened, that he was persecuted bsmthiahs and that this persecution
was contributed to by the police - he was wholjgcted by the Immigration Judge as
not credible. Moreover, in addressing the signif@aof the documentation the
Immigration Judge had proceeded to make an assessfmaatters on the basis that
the documentation were indeed accepted as gennihkaa nevertheless come down
firmly against the petitioner. Against that backgnd it is my view that the

conclusion of the Secretary of State that if th@lehmaterial presented by the
petitioner were considered in the round by an Inmatign Judge it would not give

rise to a realistic prospect of success was nohwame either unreasonably or

irrationally and the petition should therefore enussed.



