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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantdpelicants Protection (Class XA) visas
under s.65 of th#ligration Act 1958the Act).

The applicants, who claim to be citizens of Fijdapplied to the Department of Immigration
and Citizenship for the visas on [date deleted usdi81(2) of théMigration Act 1958as this
information may identify the applicant] October BOThe delegate decided to refuse to grant
the visas [in] April 2011 and notified the applitaof the decisions.

The delegate refused the visas on the basis thatblicants are not persons to whom
Australia has protection obligations under the Bes Convention becau$e first named
applicant is not a person to whom Australia hasgaton obligations under the Refugees
Convention

The applicants applied to the Tribunal [in] May 2Gdr review of the delegate’s decisions.

The Tribunal finds that the delegate’s decisiorsRIRT-reviewable decisions under
s.411(1)(c) of the Act. The Tribunal finds that #ygplicants have made a valid application
for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 Conventidatireg to the Status of Refugees as
amended by the 1967 Protocol relating to the Switiefugees (together, the Refugees
Convention, or the Convention).

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is a member of the same family usiaon-citizen (i) to whom Australia has
protection obligations under the Convention andwho holds a protection visa. Section 5(1)
of the Act provides that one person is a ‘membeahefsame family unit’ as another if either
is a member of the family unit of the other or eech member of the family unit of a third
person. Section 5(1) also provides that ‘membéehefamily unit’ of a person has the
meaning given by the Migration Regulations 1994 @®@egulations) for the purposes of the
definition. The expression is defined in r.1.12hld Regulations to include spouse and
children.

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Regulations.



10.

11.

12.

13.

14.

15.

16.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definéitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1,Applicant S v MIMA2004) 217 CLR 387 andlppellant S395/2002 v MIM&003)
216 CLR 473.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hameludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have aziadffjuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsine for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbgely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.
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Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisepiféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s fillatiag to the applicants. The Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

The first named applicant is a [age deleted: s231gar old married male Fijian Methodist
(applicant 1) who is married to the second nanpgdi@ant (applicant 2), a [age deleted:
s.431(2)] year old Fijian, and has 6 children algetiveen [ages deleted: s.431(2)] years and
are also applicants. He arrived in Australia withfamily [in] March 2010 on a tourist visa
granted [in] February 2010 and valid until [a dialeJune 2010.

[In] October 2010 the applicant lodged an applaafor a protection visa. According to the
application applicant 1 speaks, reads, writes Bhglnd Fijian, and has 14 years of
schooling, a [diploma] and [certificate]. He hasided in Suva between 1998 and 2002 and
in Lautoka between 2002 and 2010. He has also livédistralia for short periods between
2006 and 2010. He has travelled to Hong Kong, Chiapan for seminars between 2005 and
2007. His occupation is listed as advisor constliawon dispute. From 1994 — 1998 he was
an accounts clerk in Fiji; 2002 — 2004 a stockfienfaudit; 2004 — 2008 a finance officer
with [Organisation 1] in Lautoka; June 2008 — Deben?2008 acting [official] [Organisation
2]; and since December 2008 an advisor consultainhulispute to [Organisation 3].

Applicant 2 has 12 years of schooling and was eygalon a call center operation.
Applicants 3, 4 and 5 and are students in [scheatsydeleted: s.431(2)] in 2010. Applicant
6 is aged [age deleted: s.431(2)] years, applicAarsd 8 are twins born in Australia on
[birthdate deleted: s.431(2)] These applicants atamake their own claims but are members
of the family unit of Applicant 1.



24. Applicant 1 claims as follows:

a.

The family left Fiji for a holiday in Australia, kiang travelled to Australia
previously in March 2006 and April 2008. While oolidays applicant 1
received a phone call telling him he was wantethleypolice and they were
interested in a meeting that took place at his hpnjé-ebruary 2010.

He represented workers through the union movenmahhas been accused of
instigating instability and fears that he will bleysically abused, imprisoned
and psychologically harmed.

He has been previously detained and abused byitit@rynduring the Fiji
Nurses strike in 2007. He led a delegation of [woskto the picketing site of
the nurses. Since that incident he kept a low lerofntil [date]/2/2010 when
during a workshop involving youth and their righieswas taken into custody
abused and released after 3 hours and warned twlbpublic meetings. On
[a further date in]/2/2010 he had an informal nregat his home with some
committee members to prepare for activities ofarati youth day for
23/3/2010.

This holiday was repealed by authorities on 18/BiP@hen he was in
Australia and was warned by friends the police ieo&ing for him and
visited his office and were interested in the nregfof] 2/2010.

He believes there are informants in his institutimid is concerned about the
information and criticisms he made previously imfodence.

He was invited to join the [Organisation 4] exeeatieam in Qld and has
accepted in principle and will be attending thetmageting on [in]/10/2010.

25. The applicant provided a number of letters of supfsom organisations in Queensland

26.

attesting to his help with disadvantaged peopl&nteering, helping in the floods and
distributing food.

Applicant 1 was interviewed [in] March 2011 by thelegate. The applicant claimed as

He started off in [Organisation 1] as a creditadfi until 2008 and got
involved with the union after that. He joined th@&an in 2004 and worked for
them part time.

Most of the travel was paid for by internationatiigdor the union.

In 2008 he became fulltime union delegate. Heiwead an allowance rather
than a salary but it was comparable. He changepblias it was better for
career development and believed in fair play.

They monitor us and permission is required for anrad meeting for union.
There are problems with surveillance and spealangetghbours.

He decided had to leave Fiji as he had had probieithsauthorities before.
There was a national strike in 2007 with nursesaneek later the civil



service went on strike. His union supported thesesir The picket place was
moved from hospital as illegal, and went to a gevalace. They went there
and he led the delegation and did not know. Whew tent there he was
stopped and told it was illegal. He said there ma@thing illegal about it and
then they arrested him. They were in civilian antlumiform and he was
taken to police station and asked questions, sthppmund and threatened
him. He was told he needed to think about his fam@uild needed to stop. He
said if I don’t do this this is what | do. He wasnghed a couple of times and
they let him go to find his on way home. He wagatice cell but they were
military people.

They check about meetings and workshops to malersitragainst them.

. He kept a low profile until last year. National bwDay is public holiday and
planning for that. He is [position deleted: s.43]L&hd wanted to plan
according to ILO. Some others came to know therg avaeeting regarding
that youth committee and they warned us again. Ba&yyou have been
warned twice and you have to stop. After that vepsed. After a few days
they came to the office and by then he had leftaskdd about him.
Eventually the holiday was scrapped in governmatgrar. 2% March is
youth day and it was repealed on 18 March 2010.

. His purpose for coming to Australia was for hisitiay period. He normally
leaves the country between February and May fop#se 5 years. On this trip
he promised his family a holiday, so they came de&fore him as he still had
things to do at work. His plan was to spend a faglidnd return after 3
months. The job he has is as consultant 3 timesekand if needed he will
be called me.

A number of inconsistencies in his statements \wereted out; such as in
2007 he was not working for the union full timef baid to police that could
not stop what he did because that was what hendidiil nothing else. He
said he kept low profile after that, but in facitdus job and took up full time
job with union, which is not low profile. He sai@ lwas not high profile as he
did not protest and kept low profile.

When asked how the union pays a high salary fay3 dveek and allow 3
months leave a year, he said he does part of therglesecretary’s work.

. When asked about his role in organising the youblig, he said he helped
planned a workshop to make the young aware ofli@ecbnventions and
sport and vocational activities to educate thentheir rights. He was one of
the organisers of games activities and planneavtisde day and there were
events and speeches. How was he to do the day eéhems going to be in
Australia and said he it was planned. The govertimwas planning activities
by the ministry of youth, and was going to taket jpaut after 28 meeting at
home, some of them came to know about the meetidgvare not really keen
to be around.



I.  When asked how he can be an organiser if had giyg@adned not to be in
Fiji, he said it would go ahead whether there drhewas there as he is just
one, and there is president, vice president ancbtivers.

m. He could not recall when he bought tickets for Aalsd, but thought was after
Xmas.

n. It was put to him that there was information thatstole [money] and was
wanted by police. He said they would do anythinghke up stories. The
other friend is also here and she is the officg laut he left his [employer] in
2008 so how could that happen in 2010. She wasamgplunder him when
he left. When asked why he did not want to go kawk clear his name, he
said first things first and he cannot prove hioience as they have control
over media and everything.

0. When asked why he wait till October to lodge a geriapplication, he said he
did not know about refugee application until sometom work told him. He
was in fear. He asked for help and they took infatram and did not come
back to him.

p. He went to [Organisation 4] meeting first in Juwbgen his visa was about to
run out. When put to him that the delegate doubtitathe did not know about
refugee applications after meeting with [Organmatd], he said he did find
that out then but spent time getting informaticonirFiji.

General background information
Political Situation in Fiji

27. On5 December 2006 Fiji's military chief Commodtifeank” Bainimarama announced in
a televised address that he had taken over thengiohthe country. The following day he
installed a caretaker prime minister and sent sdogshut parliament.

28. The Fiji Country Profile from the UK Foreign and i@monwealth Office includes the
following observations on the coup and its aftetmat

On 5 December 2006, Bainimarama launched a swift @eaceful take-over of
government. Military road-blocks were erected mrtiajor towns and cities and Qarese,
after a brief house arrest, was forced to leave Névu. (As of mid-June 2007, he
remains in de facto exile on his home island). Obe@ember, Fiji was once again
suspended from the Councils of the Commonwealth.

In the 6 months after the take-over, a chain ohtv@nfolded, which included the
suspension and sacking of key public figures, dlsassome resignations. Bainimarama
pronounced himself President for a short whilepleteinstating President lloilo. In
April 2007, the Great Council of Chiefs (GCC) refdso accept Bainimarama's chosen
nomination for the role of Vice-President. Bainieaia suspended the GCC. The role of
the Vice President remains unfilled. Military figisr were appointed to government
ministries, and Bainimarama's deputy, Captain EBellani, was given the role of Police
Commissioner. The Chief Justice was dismissed amdttng Chief Justice appointed
(outside the scope of the Constitution). Numeragsants of human rights abuses were
detailed by those taken to the barracks for queisiipinto statements they were known,
or alleged, to have made. Newspaper staff weraéndetaand intimidated, resulting in
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self-censorship by the press. Human rights activistre (largely) silenced. Military
interference in the judiciary rendered it seveoaynpromised. The Director of the Fiji
Human Rights Commission (the only commission inSbeth Pacific) expressed pro-
military sentiments, compromising the integritytbé institution (though she did not
have the support of all in the Commission). (UKdign and Commonwealth Office
2008, Country Profile Fiji, 18 November, http://www.fco.gov.uk/en/abdbe-
fco/country-profiles/asia-oceania/asia-fiji?profibdl)

Independent information records that some abusksadiur in the wake of the coup. In a
report of August 2008, DFAT stated that, in thetffew weeks after the December 2006
coup, a number of people “were detained at the aamnyp for questioning”. It indicated
that many of these were people who opposed the aobhpd close links to the ousted
government. (DFAT 2008Fiji political persecution FJI 9361, FJI 9367, Coump
Information Report No. 08/6% August)

More recently, the Fijian constitution was abrogdaly the Fijian President. Amnesty
International, in particular, has expressed a rafigencerns about the situation in Fiji in
the wake of the abrogation of the constitutiona [009 report it stated as follows:

This report illustrates Amnesty International’s cems about widespread human rights
violations which followed then President Ratu Jaskdbilo’s abrogation of the Fiji
Constitution on 10 April 2009. These include viaat of the rights to freedom of
assembly, opinion, expression and movement, theé taga fair trial, and freedom from
arbitrary detention...

On 9 April 2009, Fiji's Court of Appeal ruled thdahe government of Frank

Bainimarama, Army Commander appointed in the wakdhe 2006 coup, was

unconstitutional. Bainimarama had led the coup dbeSember 2006, following a

protracted public stand-off between the Qarasematti party government and the
Republic of Fiji Military Forces (RFMF). Before tlmwup Bainimarama had accused
then Prime Minister Laisenia Qarase’s governmeoboiption and of institutionalising

racism.

In response, President Ratu Josefa lloilo annouimcadhationally televised speech at
11am on 10 April 2009 that he was taking over etteewauthority of the government
and abrogating the 1997 constitution. He also ancedithat he was revoking all judicial
appointments, effectively sacking all members efjtidiciary. Furthermore, he stated
that a new government was to be sworn in which doubrk towards holding
democratic elections in 2014.

After his 10 April announcement, the President irdiately issued public emergency
regulations effective for the next 30 days. Heestahat he had the backing of Fiji's
security forces and had directed Prime Minister @mtlore Frank Bainimarama to take
all reasonable steps to ensure that peace andlmdeaintained...

Since the December 2006 coup d'etat and the appeitof a military-controlled
government, with Bainimarama as both commanddreodtmy and prime minister, the
military had been encroaching on Fiji's politicadeadministrative system, including on
the independence of judges and lawyers. In thegggydhey violated a wide array of
human rights... With the April 2009 abrogation of deastitution and the declaration of
emergency, Commodore Frank Bainimarama and th&anyittouncil consolidated their
virtually absolute power in Fiji. Parliament hadyiously effectively been abolished
with the deposing of the Qarase government in Déeer2006.
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After the abrogation of the constitution, the séguorces acted swiftly, stepping up
their presence in and around government officeoémer strategic locations. There was
a prevailing sense of panic amongst those in pus#iwice, especially the senior
officials. Those whom Amnesty International spokthvirom the 10 — 13 April feared
for the worse as they began comprehend what tlegjation of the constitution would
mean in reality.

The Public Emergency Regulations (PER) as decrgeBrbésident lloilo, included
provisions on severe censorship of all Fiji me@ialice arrested several journalists,
politicians and activists for breaching the PERmiyithe first few weeks that emergency
regulations were in place. The abrogation of thaestitution, the promulgation of the
PER, the dismissal of the judiciary, subsequenitipal arrests and intimidation of
activists have led to a climate of fear and degmeramongst human rights defenders,
lawyers, the NGO community and society as a whidter the judiciary was dismissed
in April 2009, there was no recourse for people s¢hoights had been violated.
(Amnesty International 200%ji: Paradise Lost: A Tale of Ongoing Human Rights
Violations: April-July 2009September, ASA 18/002/2009, pp.5-8)

DFAT reports

In May 2010 the Department of Foreign Affairs andde (DFAT) was contacted and
asked to comment on the harm various categoripsagle might experience on return to
Fiji. The post replied on 6 July 2010.

On the situation for people who are not activistpdalitical or religious leaders but who
are nevertheless known to be opposed to the nyiliegime, the post stated:

We are not aware of reports of ordinary individuatso are ‘known’ to be opposed to the regime being
subject to harm unless they have also publicly @spopposition to or criticism of the regime.

It would be difficult to identify such individualsless they were associated with a particularipaliggroup
or organisation. They would also be identifialbkhéy have publicly expressed opposition to diaisim of
the regime.

Non-vocal opponents of the regime could potentiadlysubject to monitoring and intimidatory thredtshe
individual is a public servant, harm could alsodive reduced opportunities for promotion or othareer
development, or possibly demotion or dismissalrniis less likely to include detention and/or riesions
on travel as these are generally only appliedniitéid cases to high profile individuals.

On the situation for prominent figures in polititee churches, the traditional chiefly
structure or the public service who are seen asspg the regime the post stated:

We are aware of a number of cases where promindviduals who are (or seen as) regime opponents ha
been subjected to harm by the regime. This isquaatly so if they have publicly expressed criiois of the
regime. Those most at risk include politicians wiere party to the court case challenging the ¢thip
case was against Bainimarama and members of hisegdigh profile members of the Methodist Church,
and high profile chiefs.

High profile figures who have opposed the regingeveell known through Fiji, including to the regimk.
would therefore not be difficult for the regimeittentify or target these individuals.

Such individuals would most likely be subject tomtoring and intimidatory threats. A number halaoa
been charged with offences by the regime, oftereuttte ‘Public Emergency Regulations’ or subject to
politically-motivated investigations by the Fiji @mnission Against Corruption (FICAC) as a form of
harassment. Individuals targeted in this way idelpoliticians, chiefs, Methodist church leadersrijalists,
and human rights activists. As a result of sudrgés, individuals have also been subject to otistnis on
their travel. Public servants who become knowregsme opponents are likely to be subject to ecooom
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harm in the form of reduced opportunities for proimmor other career development, or demotion/disadi
While detention is less likely for individuals ihi$ category, there have been a number of cas#sding
more recently, where some high profile individusse been detained for shorter and longer peritdae.
Although verbal abuse could occur in such instanoese severe forms of physical mistreatment woeld
unusual. Department of Foreign Affairs and Trade 20DFAT Report 1167 — Fiji:

MRT/RRT Information Requesti@ly)

Article from ITUC CSI IGB International Trade Union Confederation, “Fiji: Military
Intimidation and Beatings of Union officials”,

2 March 2011The ITUC and Global Union Federations ITF and |vénreacted
strongly to intimidation and physical attacks agaifelix Anthony, General
Secretary of the Fiji Trade Union Congress andregjaither officials from FTUC
affiliates.

Anthony is also General Secretary of the Sugar WstkJnion which is affiliated to
the ITF and the IUF. On 12 February, Anthony w&emtafrom his home by 3
uniformed military officers and subjected to theeahilst being driven around the
back roads of Lautoka for some 2 hours. His famiiliecluding children, were also
threatened.

On 18 February, Anthony and other union officiatei the sugar industry were
called to meet the Fijian Prime Minister at a sugdlin Ba, on the western side of
Fiji. The union representatives were subsequestgated by military officers while
still at the mill, then taken to Namaka militaryricks and subjected to further
beatings. As they were released from the barralokyg,were again threatened with
further violence.

“We have asked the International Labour Organisdiointervene with the Fiji
authorities, and will be monitoring the situatiogry closely. This kind of behaviour
from the Fiji regime is totally unacceptable, agaiserious violation of fundamental
trade union rights,” said ITUC General Secretargr8h Burrow.

(http://www.ituc-csi.org/fiji-military-intimidation- and.html)
The Tribunal hearing

Thefirst namedapplicant appeared before the Tribunal [in] Julg 2@ give evidence and
present arguments.

The other applicants did not appear before theufidband applicant 1 informed the Tribunal
that they did not have claims of their own. He dfsid the Tribunal that another child was
born about [period deleted: s.431(2)] ago. He coréd he prepared the application himself.

The Tribunal spent some time establishing from igppt his past employment information.
The applicant was employed by the [Organisatiofidkh 1994 starting out as an [apprentice]
but did not complete this and went into adminigdratvorking in various sections and finally
in the accounts section. He earned $1,200 a mbieatiheft this employment in June 2008 to
take up a full time position as [position deleted31(2)] [Organisation 2]. He said he took
over from the departing officer, [Mr A].

The Tribunal discussed the applicant’s union ineatent. The applicant joined the union in
1994 as a member and became active in 2004 oruateoy basis as treasurer. He worked on
a voluntary basis with [Organisation 2] from 200wlat was an unpaid position. He later said
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he was paid with allowances for travel and to attereetings. He then said he oversaw the
management of the [Organisation 2] office alsosHi@ the office employed one full time
staff and another part time training 3 days a wekksaid he attended the office every day to
open it and lock it. The Tribunal noted it mightureusual that he would be required to open
and close an office when there was already aifu# pperson in the office and he was not in a
paid position himself. The applicant said the per&as not consistent with closing the

office and it had been broken into. He resigmedf[Organisation 1] in June 2008 and
[Organisation 2] to take up a full time paid pamitiwith [Organisation 2] as treasurer and
acting secretary.

The applicant referred to a copy of a letter dditgldJune 2008 from [Organisation 2] which
he provided to the Tribunal at hearing. This lettas a reference for the applicant from
[Organisation 2] stating he had been an executiember of [Organisation 2], was now
finished with them and wishing him well in his fottendeavours. The Tribunal asked if the
applicant had an original of the letter and theliappt provided it to the Tribunal for

viewing.

The Tribunal asked the applicant how many memb@rgdnisation 2] had in 2008. The
applicant said over 300 members. The Tribunal ntitatlhis reference letter from
[Organisation 2] said there were 212 members akeldathe applicant why he had different
information or knowledge about the members. Thdiegt said the numbers in the letter
were affected by the new legislation where manageiad to individual contracts and
therefore the numbers were reduced.

The Tribunal spent some time pointing out to thgliapnt that the letter of reference clearly
indicated that he had ended his association wel@nganisation 2] in June 2008 and was
therefore inconsistent with his claim that he te& [Organisation 1] to take up a full time
paid [position] in [Organisation 2] in June 2008cémed. The applicant said they
requested that he stay on after the letter of eefsx was provided and that the reference
proves that he worked for [Organisation 2]. Helda the president and vice president are
full time in Suva, so they requested that he staif the next AGM in Lautoka.

The Tribunal noted that the applicant’s accounngea regarding his take up of the position
with [Organisation 2] in 2008; being on one accdumieft but later they asked him to stay
on till the next AGM, and another account; thatdfeto take up a full time union position
with [Organisation 2].

The applicant confirmed that he resigned [Orgaimaat] in June 2008 and his [Organisation
2] position but took up the same [Organisation&ifon as a full time [official]. He ran the
whole office from Lautoka with the same staff. Tén@ras no office in Suva. The Tribunal
expressed some doubt that the same voluntary uppaition would become a full time paid
position in an office of 1. 5 people and declinmgmbership. The applicant said the
[position] was a full time job and the [officia[]Mr A] resigned and left the union and the
applicant replaced him out of Lautoka. The Tribuegbressed doubts given the reference
letter of June 2008 did not list [Mr A] as the [iofél] but listed [Mr B] and noted it was
inconsistent with his evidence.

The applicant said he was confused with the twestol'he Tribunal asked the applicant to
explain his transition from [Organisation 1] towdl time paid union position again. The
applicant said between 2004 — 2008 he was withg@isgtion 2] union on a voluntary basis
as acting secretary and treasurer. In June 2008signed from [Organisation 1] to take on a
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full time role with [Organisation 2] and continugdthe same role as Secretary and
Treasurer. He took up the role because [Mr A] tedid When [Mr A] left [Organisation 2],

the VP of [Organisation 2] took on the role of gethsecretary and he became responsible as
secretary in the Lautoka office. He worked in toke until March or April 2009 when they
had their AGM.

He earned $1000 a month tax free. He was paid §ly claeque and did not have any
evidence of bank deposits on cashing of chequesTTibunal expressed some doubts that
the union would pay him a regular salary in thisymex given the need to be accountable for
expenditure of funds. The applicant confirmed he paid by bank deposit when he worked
for [Organisation 1] but said he asked the uniopag him this way and the records were
well kept and could provide them.

The [Organisation 2] AGM resolved to do away willhpaid positions and all roles would be
voluntary positions. The Tribunal asked the appiicghat he did then. He said he stayed at
home for awhile. He then received a call from [Mrté attend his office in Nadi who
suggested he could do some work for his union [Qisgdion 3]. The Tribunal asked the
applicant when he commenced this work and he hauw shfficulty remembering this and
changed his account from a few weeks to a few ddys.Tribunal asked him to reference
this with how long his period of unemployment wéerthe [Organisation 2] AGM. The
Tribunal expressed some concerns at his changoawuatof commencing work with
[Organisation 3] from staying at home for few wedksonly a few days to doing some work
and then doing full time work later to doing fulhie work within a few days. The applicant
said it was progressive and he had full time warkRpril 2009 and earned $900 a month. He
said he was also paid by cash cheque. The Trilagaah expressed doubts about evidence of
payments in this manner and recording keeping wpingats to the applicant.

The Tribunal asked him about his work with the ungmd he said his role was as general
secretary or CEO of the union because [Mr A] wasthrer Boards in the Fiji government. It
was a larger union and he had 4 full time staff whsupervised and he did the finance and
administration of the union. When asked if he suised staff daily, he said most days he
went to the office but other days he worked frormboHe agreed the title given to him of
consultant advisor was not consistent with theesdutihat he described. The Tribunal
expressed doubts that he undertook the role asdwrided and noted that the letter of [in]
June 2011 from [Mr A] did not include any of thetids he described and was a general
letter. The Tribunal asked the applicant if he thedoriginal of that letter. The applicant was
not sure where it was. The Tribunal expressed smmeerns that he could produce the
original of a 2008 reference letter but not thejioral of a letter dated a few weeks ago and
might place little weight on it.

The Tribunal asked the applicant about the origifidhe letter dated [in] April 2010 given to
the department. The applicant thought he had tictlze Tribunal took the opportunity to
adjourn the hearing to enable him to provide it pravide a break for the interpreter and the
applicant.

The applicant could not provide the original letbet said he had it at home and would send
it to the Tribunal.

The Tribunal asked the applicant to describe thmumstances of his detentions in Fiji. The
applicant described attending a private home tpaerifhe Nurses Union Strike in 2007 with
2 other colleagues. He said the picket had beerechrem the hospital to a private home as
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the police had told them to move on. When asked I@knew where to go, he said it was
announced on the news and he was told by phoneTTltngnal expressed doubt that new
venue would be announced on the news. The appbkeashthe was told on the phone and the
union did not have anything to do with the news.

They were stopped at the entrance by plain clgtbése and were asked why he was there
and who he was with. He said he was invited byothieer to visit and he was representing
the union. He was told he could not enter and shmtlrn. He insisted he could visit private
property. He was thrust against the vehicle andriakwvay. His colleagues said they would
follow him. He was punched in the vehicle and alisd until he lost consciousness. He
woke up in the police cell in Lautoka and a polioevan let him go to the restroom, which is
where he saw the extent of his injuries, his clethere torn and had 3 broken ribs. He was
taken back to the room and told to wait. He laydHer a long time and there was a change
of shift. Another man came in saw the injuries askled him what he was there for and then
he mocked him and ridiculed him. He took a notebaott asked his name and said he could
be detained for weeks. Another one came in and heogarticulars. The applicant asked for
his mobile phone so he could make calls and askeddng he would be there. He was told
to wait. They left him in the room and he fell &peand woke up at dawn the next day. He
was released at the next change of shift wheni énBipn checked on him was told to go
home and he had to find his own way home He pharedolleague who came to pick him
up by taxi.

The Tribunal asked the applicant whether his cgliea had contacted his wife to tell him
what had happened during his detention. He saidifésdid not know anything until he
arrived the next day. The Tribunal expressed sooubtthat his work colleagues would not
have told his wife what had happened. The applisaitt there is no phone at his home and
they thought he would only be detained for a stioré. The Tribunal expressed doubt that
his colleagues did not try to check on him as tesg they would follow him to the police
station. The applicant said they checked at thteostaut were assured that he was not there
and had been released and went home on the sanhe deas detained The Tribunal
expressed doubts that they did not try to contewtdr his wife to be sure he was home and
find out what had happened. The applicant said wmyld have rung his mobile phone,
received no response and would have assumed shiag, @ways has it switched off at home,
therefore he was at home. The Tribunal expressetbitbts that given the circumstances that
the colleagues would not have tried to confirm tietvas safe at home or informed his wife
of what had occurred. The Tribunal expressed dahbtsthe applicant was detained as
claimed. He said there was no phone or public parisnd to take a taxi would have been
too expensive to check on him.

The Tribunal asked about his other detention. amieant said he and a colleague were
preparing for a youth workshop in Nadi and werested before it started. They were taken
to separate rooms in the police station. He wasnogated and told it was illegal event. They
threw him in the corner of the room and kickedlbask and there was a prolonged assault for
2 hours. He saw his colleague crying afterwardsshatwas threatened with rape if she
continued meetings and she was slapped but natvateeassaulted. He said he was released
after 2 hours at about lunchtime. He contactedbags who came to pick them up from the
station.

The Tribunal asked the applicant about his injurtés said they were not as grave as the
2007 assault but he had a sore back and had baearsprhe Tribunal put to the applicant
that he might have had significant injuries if laglbeen subjected to a prolonged assault of 2
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hours. The applicant said they abused him angeththe back of his head and knocked
chairs from under him and spat on him and it wasemwerbal abuse.

The Tribunal put a number of its concerns to thaiegnt; being the country information
indicates that high profile opposition critics nfage serious harm but his description of his
activities indicate he is low profile; doubts abthe credibility of his detention claims in
terms of its description, explanations about cgiless concerns for his welfare and telling his
wife; doubts that he was employed full time by timeon in a paid position from 2008,
particularly given the contents of letter of JuR®2

The applicant said there is no transport in Lautafkar 6pm so his colleagues could not have
warned his wife or tried to find him at home anidu& was too expensive to take. His
colleagues would have assumed he had gone honalwias@by the police.

424AA

The Tribunal put adverse information to him thatiobe the reason or part of the reason
for it to affirm the decision, subject to his commee He was informed that the relevance of
the information would be explained to him and heldseek additional time to respond. The
information was put to him.

Information from a third party:

You are buying time to avoid returning to Fijiface police investigation in respect
of [amount] being stolen from your former employe2008 and you left Fiji to
escape investigation.

You received a call from Fiji from a friend who doyou that you were a suspect in
the missing [amount]

You were unemployed since 2008 up to the pointepladture for Australia. Any
information relating to your employment in suppairyyour application after that date
is totally misleading

This information is relevant because it might |#ae Tribunal to doubt the credibility
of your claims about your work history since 2008aasons for not wanting to
return to Fiji and doubt your credibility generalBs a result the Tribunal might not
accept your claims and find that you do not haweel-founded fear of persecution
and may affirm the decision under review.

You travelled to Australia in 2008 but did not agprotection and returned to Fiji
even though you claim to have been detained angéy authorities at the Nurses
Strike in 2007.

This is relevant as it might lead the Tribunal tmbt that you have a well-founded
fear of persecution and to doubt you were invol2@@7 in Nurses strike or detained.
As a result the Tribunal might not accept yourralaiand find that you do not have a
well-founded fear of persecution and may affirm deeision under review.

There are inconsistencies in what you said atvigerand at hearing about your
detentions, for instance that you were detaine@ foours (interview) or 2 hours (at
hearing) and you did not provide the same detaibawet at interview as at hearing,
which might lead the Tribunal to doubt you wereaitetd as claimed or the
credibility of your detention claims. As a resuietTribunal might not accept your
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claims and find that you do not have a well-fountiat of persecution and may
affirm the decision under review.

The applicant said he covered these in his interwih the Department of immigration and
has provided further material in response to tlooseerns. The allegations are malicious
complaints and he wants to vindicate his name éuoihot appear to answer the allegations
because of the current legal regime in Fiji. He slascked to hear about the allegations at
the interview. He considered that his documemnflegal entities should be accepted and
not those of a faceless anonymous person.

The Tribunal noted that the June 2008 letter fr@rgpnisation 2] indicated that the
applicant had ended his association with the [Osgdilon 2] and was therefore inconsistent
with his evidence that he took up a full time ppasition with them in June 2008. The
applicant said he resigned from [Organisation 1 laa ceased to be a volunteer of
[Organisation 2] as he had no more staff and was meember of the union from then.

The Tribunal noted that if it accepted his lettieosn [Organisation 2] and [Mr A] it might
still have doubts that he was of high level intetegshe authorities or had a high profile
which might attract a well-founded fear of persemut

The Tribunal pointed out that it might have someoswns about the appearance the copies of
the [Mr A] letters and some doubts as to the autbignof the copies of recent documents
given he was not able to provide originals of tbeuments.

The applicant said it is the low profile people haxg victims and who lose their lives. He
said Sam Speight continued to travel to and frojirbki was eventually harmed and he is the
same.

The Tribunal expressed some doubts that he migttdrmmther meeting 7 days after his
detention in February 2010 and the day before fhédleAustralia or that he would plan to be
out of the country for national youth day when heswne of the key organisers. The
applicant said he took the risk because he watnoally charged although threatened.

The Tribunal asked the applicant about his [Orgatita 4] claims in Australia. He said he
was asked to join the executive in QIld in June 28f€r his visa had expired. He went to a
meeting last month at the gold Coast with the \eési@ent but there were no supporters. The
Tribunal explained the operation of s91R of the fdipn Act to the applicant. He said he
was aware of this section and that is the reasdrabenot advanced his claims in respect of
his association with the [Organisation 4] in Auk&a

The Tribunal asked the applicant if he had anylil®@leaving Fiji in 2010 and he said he had
not.

He requested that the Tribunal consider his presiardtion; that he now has another child
and his children are struggling; has nothing tdogok to as he sold his property; having to
wait is taking its toll on the children. He did neant some anonymous third party to throw a
spanner in the works of the application. All of m&rmation was credible. He would love to
return to prove his innocence but cannot do it whihcurrent judicial system in Fiji as it
would not be a fair hearing. He is focussing aovting the welfare and sustenance for his
family.
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FINDINGS AND REASONS

The applicant travelled to Australia on what appdarbe a valid Fiji passport and claims to
be a citizen of Fiji. The Tribunal finds that heaigitizen of Fiji and has assessed his claims
against that country as his country of nationalltye applicant claims to fear persecution on
the basis of his union involvement.

[Organisation 2] and union involvement

The Tribunal accepts the applicant was employefDipganisation 1] starting out as an
[apprentice] and then in administration until J20@8. The Tribunal accepts he was also a
member of [Organisation 2] union and worked on lamary basis from 2004 until he
resigned in June 2008 as evidenced by the [Orgaoms2] letter dated [in] June 2008. The
Tribunal accepts this documentary evidence asgpbcant provided the original letter to the
Tribunal.

The Tribunal accepts that he was [an official] udtine 2008 on a voluntary basis. However,
the Tribunal does not accept that applicant wédisigethe truth about the level of his
involvement with [Organisation 2], even on a voamtbasis, and that he exaggerated his
union involvementThe applicant’s evidence regarding his involvenserd duties with the
union as a volunteer were vague and lack creditahid the Tribunal considers the applicant
exaggerated his involvement to bolster his prodectiaims. For instance he initially said he
worked on a voluntary basis unpaid, then said hepead allowances for travel and to attend
meetings and later said he oversaw the managerhdrd Organisation 2] office. The
Tribunal found his account of how the office opedalacked credibility. For instance the
office had one full time employee, but it was heaavolunteer who opened and closed the
office each day and oversaw the operations of theeo The Tribunal finds this arrangement
lacks credibility particularly where the applicams employed full time with [Organisation

1] at the time. The Tribunal does not accept th@iegnt’'s explanation that the full time
employer of [Organisation 2] was unreliable in apgrand closing the office.

In addition, the applicant at hearing claimed [@rgation 2] had over 300 members, when
the [Organisation 2] letter said they had 212 mesb&hen put to this inconsistency was
put to the applicant, he explained that numbersreddced because of individual contracts.
While the Tribunal accepts that union numbers ammedge of them might fluctuate, the
applicant was adamant at hearing, until the copirdormation was put to him. In the
circumstances, the Tribunal considers the applieaagigerated the size of the union and his
level of involvement. The Tribunal accepts the agpit was a member of the union, the
Tribunal does not accept that he was a high praféenber.

The Tribunal does not accept that the applicantemagloyed by [Organisation 2] full time
since 2008 for a number of reasons. Firstly, th@82@tter from [Organisation 2] reads like a
reference and indicates his termination of his @asion with [Organisation 2] [in] June
2008. When put to him, the applicant changed his@at saying he was asked to stay
afterwards until the next AGM. The Tribunal doe$ accept that he was asked to stay on in
a permanent position as it is inconsistent witmteof the [Organisation 2] letter.

Secondly, the applicant’s claims about the takefigfull time position with [Organisation
2] after 2008 are also inconsistent with his writégplication that he ceased with
[Organisation 2] in December 2008.
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Thirdly, the applicant continued to provide incatent accounts about his take up of the
[Organisation 2] full time position, saying on caecount he left [Organisation 1] to take up
a full time permanent position with [Organisatigrad on another account he was asked to
stay until the AGM.

Fourthly, his description of the [Organisation 2kpion he took up lacked detail and he
changed his account about whom he replaced. Fanioes, at first he said he took over as
[from] [Mr A]. When pointed out that [this officihhccording to the [Organisation 2] letter
was [Mr B], he said he was confused with the twes@nd explained a different
arrangement. In that explanation, the applicartt kaiworked in the role until the next AGM
in March or April 2009. When questioned furtherdunitted that all paid positions were
abolished in 2009 at the AGM.

In addition, the applicant’s account of how thea&fwas set up lacked credibility. For
instance prior to June 2008, it employed one falketand a part time person and he helped
on a voluntary basis. But after June 2008 on his@at he took over with an additional paid
full time position also, when on his own evidenice membership was declining.

When the Tribunal expressed doubts about the appigcevidence that he was paid by cash
cheque by [Organisation 2] and [Organisation 3ggithat unions would need to account for
their payments or that there would be no recondayiments, the applicant said he could
provide evidence. However the applicant provide@wvidence of any payment from
[Organisation 2] or [Organisation 3].

The Tribunal does not accept that the applicantave@nsultant or adviser to [Organisation
3]. Firstly, the applicant’s account about how arten he was employed by [Organisation 3]
changed throughout the hearing, from staying atehfonfew weeks, to only a few days,
from doing some work and then doing full time weater to doing full time work within a

few days. Secondly, his description of his dufsgervising staff and the office and
sometimes from home) was also inconsistent withitiésof consultant/advisor. In addition,
the applicant provided no evidence of payments ni@dién by any union. His evidence that
that he was “on leave” from March 2010 and is $tithployed” is not credible. The

Tribunal does not accept that the applicant wédisigethe truth about employment with
[Organisation 3] and does not accept that he wamaultant or adviser to [Organisation 3].

The Tribunal has had regard to the letters from f}lprovided by the applicant. While the
applicant was able to provide the original lettenf [Organisation 2] dated [in] June 2008 at
hearing, he did not have the original letters di@@nd 2011 from [Mr A] at hearing. At
hearing the Tribunal expressed some doubts abeuwthenticity of the [Mr A] letters and
while the applicant said he would provide the aragiletters to the Tribunal after the hearing,
he provided copies of the letters only. In additithe letters are inconsistent. For instance the
2010 letter does not mention the applicant’s cdastirole or prior detentions and refers to
his active union membership, [an official] of theuth wing in 2004 which is inconsistent
with the 2011 letter which mentions his arrest eoadsultant/advisor position. Further the
applicant’s description of his duties at hearingas reflected in [Mr A]’s letters.

While the Tribunal accepts that the applicant waslved with the [Organisation 2] union on
a volunteer basis as treasurer up until [a datdung 2008, it does not accept that he has
been employed either full time or part time witlyamion since then.
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Detentions

The Tribunal does not accept that the applicantdesained in 2007 or 2010 as claimed. The
applicant provided an account that appeared reb@anrsd contained minor details that one
might not expect would be recalled or something Wruld be noticed by a detainee from an
incident 5 years ago. For instance, he the numberanges of shift and when they occurred.
Also his account of the number of different polamming at different times to ask him for his
details and what he was in there for lacks creitibihs he was detained at a police station
and they would have his particulars and know whwhe detained. Further his account at
interview lacked any of the detail provided at megand did not mention that he was
detained overnight.

The applicant’s account that his colleagues didmform his wife of his situation or check
that he had been released and returned home ausible, particularly given he was
detained overnight and his colleagues said theytovollow him to the police station. The
Tribunal does not accept the applicant’s explanatabout difficulties with phone contact
and lack of public transport. The explanation thaty would have tried to phone him and
when they received no response, would have asshmeas at home because he turns it off
when he is at home is illogical in the circumstanc&he Tribunal does not accept that
contact by the colleagues with his wife could nud s&vould not have been made in such
unusual and serious circumstances.

The Tribunal does not accept the applicant’s ogix@tanation that his colleagues would
accept what the police said of release without kingowith others for his welfare. It is also
inconsistent with his claim that his colleagues$of@ked him to the police station; as if they
had they might have seen that he had not beerseslea

Further, the Tribunal notes that the applicantahad to Australia in April 2008, six months
after his claimed 2007 detention but he did nok ggetection Tribunal considers his failure
to seek protection at that time is inconsistenhwis claim that he had been detained 6
months earlier. The Tribunal does not accept tiatpplicant had a subjective fear of
persecution. The Tribunal does not accept thaR@®F detention took place.

The applicant’s account of 2010 detention by cattt@ 2007 was vague and lacked detail.
He had to be continually prompted for details. Thi&unal found it incongruent that he
would recall minor details of a 2007 detention bot be able to provide general details of a
2010 detention. Further the applicant changeddidsunt saying at first he was subject to a
prolonged assault for 2 hours. But when put to thiat one might expect significant injuries
after such an assault, he said it was more velhae In addition his accounts of 2010
detention were inconsistent. For instance, at hgdre said he was detained for 2 hours, but
in his written application said he was detained3dwurs and at interview he did not mention
he was detained but talked about being warned.

Further the Tribunal does not accept that it islitie that the applicant would want or be
able to have a meeting at his home 1 week aftegdetained and assaulted. Further, the
applicant’s claim that he left for a holiday to Awadia less two weeks after the detention (and
planned to return to Fiji) is inconsistent with maybeen detained and assaulted and fearing
persecution. The Tribunal does not accept thaappdicant was detained in 2010 and does
not accept that he held a meeting at his homeaaset!.
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The Tribunal has also considered the June 201dr iettim [Mr A] which refers to the
detentions. As discussed above, the Tribunal pléitiesweight on this letter as it is
inconsistent with the letter he provided in Ap@1d, as it did not mention the applicant’s
detentions. Further the letters are general |lettiedscopies only which on the face of them
appeared to lack authenticity. While the applicti he would provide originals, copies
were only provided. The Tribunal places little waign the letters. The Tribunal does not
accept that the applicant was detained.

Political opinion

The Tribunal notes and accepts the country infaonahat since the 2006 coup the citizens
of Fiji have had to endure considerable restriciand suppression of their right to express
their political opinions. Those who have criticigbe government have put themselves at risk
of short term arrests, interrogations, physicaltre&ment and intimidation. The military
authorities have exercised their power to the ohatnit of various freedoms previously
enjoyed by the Fijian people such as freedom ofesgion, of association and of political
opinion.

The Tribunal also accepts the reports that hawedfom Fiji about certain union leaders
having been mistreated by the military. HoweverTthbunal does not accept that the
applicant has been detained as claimed and fintiefiexaggerated his involvement in union
activities throughout the hearing as discussed @bblve Tribunal accepts that the applicant
has been a member of the [Organisation 2] unidherpast until June 2008 and has held
voluntary positions, but does not accept that rsehzal a full time paid position or that he
was employed by [Organisation 3] or any union sihoee 2008. The Tribunal is not satisfied
that the applicant is a high profile unionist onrerest to authorities. The Tribunal is not
satisfied that there is any real chance that tipignt will face serious harm in the
reasonably foreseeable future because of his umi@ivement or activities.

On the evidence before it, the Tribunal is notsigtil that he has been accused of political
instability or is a high profile union activist of interest to the authorities for political
activities. The Tribunal also considers as theiappt had no trouble leaving Fiji on a
number of occasions (2006, 2007, 2008 and 2010pased on the country information set
out above that he is not of interest to authoribiekigh profile activist in respect of union
activities.

The Tribunal does not accept that the police avkihg for the applicant because of his union
activities or national youth day meeting arrangetsiefihe Tribunal does not accept he was
involved in organising the Youth Day event. Thafphenned a holiday to Australia when the
Youth Day was scheduled to be on is inconsistetit eing a key organiser. The Tribunal
does not accept his explanation that others cauldtras it is at odds with his claim that he
was a key organiser.

The Tribunal considers the police may be interestexpplicant to answer questions about
money that went missing from his former employerg&hisation 1]. The applicant admitted
that he was aware of the police investigation aadted to clear his name but could not do so
with the current regime. The Tribunal does not ptdeat the police have an interest in him
for union activities or political profile reasonihe Tribunal finds the police are not

interested in him for Convention reasons but ipees of an investigation about missing
money from his former employer.
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Further the Tribunal considers the delay in thdiaapt’s application for protection until 7
months after his arrival indicates that the applicid not have a well-founded fear of
persecution because of his union activities ortigali profile in Fiji.

The Tribunal notes that the applicant referredeim@ invited to [Organisation 4] and at
hearing when the effect of s91R was discussedhiith He quickly acknowledged that he
did not include this in the application or wishadvance claims in this regard because of the
operation of s91R. The applicant did not providg evidence in relation to his [Organisation
4] involvement in Australia. On the evidence befibtbe Tribunal is not satisfied the
applicant is involved with [Organisation 4] in Ateia or that upon return he will have a
political profile such that might attract attention

On the evidence of the applicant, the Tribunalotsgatisfied that the applicant is a focus of
the regime such that on his return in foreseealiled the Fiji regime would seek to harm
him for a Convention reason.

While the Tribunal accepts that the applicant miggte difficulty finding employment upon
his return and may face investigation regardinglfumissing from his former employer, the
Tribunal is not satisfied that he will suffer sersoharm or that any difficulties encountered
are for reasons of his political profile or anyatiConvention reasons. While the Tribunal
accepts that there are difficulties with the indegence of the judiciary in Fiji, the Tribunal
does not accept that any difficulty (if any) enctawad by the applicant as result of the police
investigation is Convention related or that he &asofile that would attract discriminatory
application of the law.

The Tribunal has considered the first named appiis@laims cumulatively and while it
accepts that the applicant may encounter diffieslin responding to the police investigation
about money missing from his former employer thiedmal is satisfied that this is not for
any Convention reason.

For the reasons set out above the Tribunal isatitfed that the first named applicant has a
well-founded fear of persecution for a Conventieason on his return to Fiji.

Secondary applicants

In the protection visa application, the applicarfep{nhame deleted: s.431(2)] (second
named applicant) and the children (third, fourifthf sixth, seventh and eighth named
applicants) gave their religion as Methodist. Thaye not made any substantive claims
against the Convention on the basis of their retigir any other Convention ground.
Looking to the reasonably foreseeable future, thieuhal is not satisfied that the second,
third, fourth, fifth, sixth, seventh or eighth nadn@pplicants have a well-founded fear of
being persecuted in Fiji for any Convention readdor. are they able to satisfy the criterion
set out in s.36(2)(b).



CONCLUSIONS

99. The Tribunal is not satisfied that any of the apgutits is a person to whom Australia has
protection obligations under the Refugees Convaniitierefore the applicants do not satisfy
the criterion set out in s.36(2)(a) for a protectisa. It follows that they are also unable to
satisfy the criterion set out in s.36(2)(b). Asytlt® not satisfy the criteria for a protection
visa, they cannot be granted the visa.

DECISION

100. The Tribunal affirms the decisions not to grantapglicants Protection (Class XA) visas.



