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Mr Justice Munby :

1. This is an application for judicial remiehallenging a decision of the
Secretary of State for the Home Department notifiga letter dated 1 May
2007 refusing to grant the claimant the discretipieenefit of a policy ("the
Policy") embodied in a document dated 21 June ZBb06taking effect from
12 June 2006) entitled 'One-off exercise to allmaldying asylum seeking
families to stay in the UK' and sometimes refeteds the 'Family ILR

policy'.

2. In my judgment the application for judicreview fails and must be
dismissed. The Secretary of State was entitlecttode as he did and for the
reasons he gave. Whether, however, the Secret&tatd should now, in the
light of all that has happened, proceed to rembeectaimant, as threatened, is,
nonetheless, a matter she might care to reconsidery judgment, the

claimant cannot, and, truth be told, never coutthgoherself within the Policy.
But | cannot help thinking, nonetheless, that tregsecircumstances here that
might merit a compassionate reconsideration oplea to be allowed to

remain in this country.

The Policy

3. It is convenient at this point to set the parts of the Policy which are
relevant for present purposes:

"Introduction

This note sets out the criteria for granting indié@ leave to enter
or remain (ILR) outside the Immigration Rules agsult of the
concession announced by the Home Secretary on @b€rc
2003 to allow certain families seeking asylum ie WK to stay
(the "concession" henceforth). It updates and ceglahe note
"One-off exercise to allow families who have beemthe UK for
three years or more to stay" with effect from 18eJ@006. All
applications considered after that date will besodered in
accordance with this note. New applications fromspes who
have previously applied unsuccessfully under tle®ipus notice
will be considered under this revised policy.

Basic criteria of the concession

The basic criteria for deciding whether or not mifg will
qualify for the exercise are:

e The applicant applied for asylum before 2 Octoli#® and

e The applicant had at least one dependant aged G8dether



than a spouse or civil partner) in the UK on 2 ®eta2000 or
24 October 2003.

Application for asylum

The initial claim for asylum must have been madeige2
October 2000.

Families will be eligible for the concession whére asylum
claim (i) has not yet been decided, (ii) has befused and is
subject to an appeal, (iii) has been refused a@gktis no further
avenue of appeal but the applicant has not beeavean(iv) has
been refused but limited leave has been grantéd tias been
decided in their favour and limited leave as agefihas been
granted.

Families will not be eligible if after refusal di initial claim the
applicant has been removed or has made a voludéguarture.

Dependants for the purpose of qualifying for thecassion

For the purpose of determining whether the basiera of the
concession are met, a dependant is a child ofggpkcant, or
child of the applicant's spouse or civil partnehowvas
financially and emotionally dependent on the aggpitoon the
relevant date (i.e. 2 October 2000 or 24 Octob&B820

Granting leave in line to dependants

All dependants of the applicant who meet the basieria for the
concession should be granted ILR.

For this purpose a dependant is the spouse, @xtiher or child

of the main applicant, or child of the spouse @il @artner, who

formed part of the family unit in the UK on 24 Oloy 2003."
The Policy is subject to the following exclusions:

"The concession will not apply to a family where trincipal

applicant or any of the dependants (using the diefimof a

dependant as above in "granting leave in line feddants"):

» have a criminal conviction for a recordable offence

« have been subject of an anti-social behaviour cvdsex
offender order;



« have made (or attempted to make) an applicatioaggium
in the UK in more than one identity;

« should have their asylum claim considered by anatbentry
(i.e. they are the subject of a possible third ¢guremoval,
but see also section on third country cases below);

« present a risk to security;

- fall within the scope of Article 1F of theefugee
Convention; or

« whose presence in the UK is otherwise not conduciike
public good."

4. The Policy concludes with this importarvision which lies at the
heart of the present case:

“Discretionary consideration

This note sets out the principles which will ordihabe applied
in operating this policy. Consideration will be givto exercising
discretion to grant ILR, however, where ILR doesfad to be
granted under the terms of the policy set out Heweh discretion
will be exercised only in the most exceptional casgonate
cases. Families who believe that their circumstamaerit
consideration on this basis must provide full detand
supporting evidence.

Discretion should not be exercised without refetwad senior
officer andMinisters must always be consulted before
discretion is exercised in a case involving a crimal
conviction for a recordable offence."

5. The background to, justification for amationale behind the Policy have
been considered in a number of cases to which Irefasred. It is enough for
me simply to refer without further elaboration&b (Serbia) v Secretary of

Sate for the Home Department [2006] EWCA Civ 1619R (Rudi and

Ibrahimi) v Secretary of Sate for the Home Department [2007] EWHC 60
(Admin), [2007] EWCA Civ 1326 anR (de Franco) v Secretary of State for

the Home Department [2007] EWHC 407 (Admin). The first two cases
ultimately went to the House of Lords: [2008] UKHR.

6. More importantly, | should emphasis tiietre is in the present case no
challenge of any kind to the legality of the Policy

The factual background: the claimant's aunt




7. The claimant's aunt, Jane Wanjiku Nyodteiyved in this country and
claimed asylum at Heathrow on 15 October 1995.dt@m was rejected by
the Secretary of State but was allowed on appeahbidjudicator on 24 July
2000.

8. On 13 December 2000 the Secretary oéStadte to the aunt. She
accepts that she received the letter. In matealtpe letter said:

"You have applied for asylum in the United KingdoYiaur
application has been carefully considered, andcesid® has now
been taken to grant you indefinite leave to entehé United
Kingdom as a refugee recognised under the 195kt Nations
Convention relating to the Status of Refugees entl967
Protocol. The date on which your application isorded as
having been determined is".Becember 2000."

The letter continued:

“The implications of this decision for your immigian status
within the United Kingdom are being considered satady
within the Immigration and Nationality Directorat&hen that
process is complete, you will receive a furtheteletrom your
port of entry.

... You will not be eligible to apply for Home Office Travel
Documents until you receive the official confirnmatiof your
immigration status."

9. On 29 January 2001 the Immigration Off@eHeathrow wrote to the
aunt the letter foreshadowed by the earlier letteed 13 December 2000. The
letter is stamped "Given indefinite leave to emiber United Kingdom."

10. The aunt's case, and derivatively ther@ait's case, is that she never
received the letter. Thus, on 22 November 2001daica centre was writing
on behalf of the aunt to the Secretary of Stateamtl6 December 2003 her
solicitors were writing, on each occasion to thectfthat she had heard
nothing further since receiving the letter dated>Egember 2000. A chasing
letter was sent by her solicitors on 3 February42&@d, on 5 March 2004, a
letter threatening proceedings for judicial revi@wn 29 April 2004 the
Secretary of State responded with a letter sinfillough making no reference)
to the earlier letter dated 29 January 2001. Eedas the letter was an
‘Immigration Status Document’, endorsed with ind&dileave to enter the
United Kingdom); the letter explained that "It isstendorsement that
constitutes proof of your immigration status in theited Kingdom."

The factual background: the claimant




11. The claimant was born in KenyaldihNovember 1987. She has had a
saddening life. She is an orphan. Her mother, was M1V positive, drowned
herself in January 1999, at the age of 36, wherCtaemant was only just 11
years old. Her younger sister, then aged 4, digkpii 2000 of malaria. Her
father subsequently died the same year of HIV-AIB&e was then looked
after by her mother's family but, she says, wasalhted by them and ran away
to live on the streets. From there she was resahedsays, in 2002 by an
American who worked with street children and whe\ahle to locate her aunt
and arrange for her to travel to this country. &heved on 4 October 2002 and
went to live with the aunt. She has been with ver since.

12. The claimant's factual case is set oth@énaunt's statutory declaration
dated 9 October 2002 referred to in paragraphhgijw, in the claimant's
statement dated 11 March 2004 also referred taiagraph [14] below and in
witness statements by the claimant dated 23 JWly 20d by her aunt dated 15
October 2007. | need not set them out. They shaivthe aunt is her father's
sister and that she had provided financial assistéor her and for her parents
and sister in Kenya while they were alive and thetil she ran away. The
Secretary of State, whilst asserting that the daithtas never provided proper
proof of their blood relationship, accepts for @mspurposes that they are
indeed niece and aunt.

13. ltis not challenged that, since the chalfs arrival in this country in
October 2002, she has lived with and been looktdt af every way -
materially, financially and emotionally - by herrauThe claimant is, of
course, well aware of her history and knows thatawat is, indeed, her aunt
and not her mother, but, making allowance for tnatial reality, the fact is
that the aunt has beémloco parentis for the last six years and that the
claimantsees her, understandably in the circumstances, as being,
psychologically and emotionally, her mother. Shgssaand her statement sets
out in plain and simple terms why this is so - thaee Jane as my mother and
| know that shesees me as her daughter.” Her aunt says that "Ann Iveayal
been financially and emotionally dependant uporsimee she arrived in the
UK ... | see no difference in mine and Ann's reliaship to that of any mother
and daughter." A letter dated 26 April 2005 frori@mily worker with a NGO
for refugees and asylum seekers in the city wheelkaimant and her aunt live
refers to the "parental care" given by the aurttaasng "undoubtedly been to a
high standard, with Ann's needs both emotionally jgimysically being met at
all levels."

The application to the Secretary of State

14. On 9 October 2002 the aunt swore a statakeclaration in support of
the claimant's application for indefinite leavaéonain in the United Kingdom.
That application was acknowledged by the Secraib8tate on 6 December
2002. On 17 March 2004 the claimant's solicitorste/to the Secretary of



State enclosing further information in supportleé aipplication, including a
statement by the claimant dated 11 March 2004.

15. That application, as will be appreciat@@-dated the original
announcement of the Policy on 24 October 2003. DDBdcember 2004 (by
which time, as will be appreciated, the origingblagation had been
outstanding for over two years) the claimant'sc#olis made an application
under the Policy as it then stood on behalf of béaunt and (as her
dependant) the claimant. The same documentatibacibeen submitted in
support of the previous application was re-subuhitte

16. Inthe continuing absence of any resptm$ee claimant's original
application, the claimant's solicitors wrote onMérch 2005 threatening an
application for judicial review. The Secretary date's response in a letter
dated 30 March 2005 was to request informationt riffarmation was
supplied by the claimant's solicitors under covieat tetter dated 27 April 2005,
which, in the absence of any response, was follawgebly a ‘chaser' on 29 June
2005. An acknowledgment dated 5 July 2005 apolddisethe delay but said
that the Secretary of State was awaiting verifawabdf certain documents,
following which (it was said) the case would beatesl as a "priority". Further
silence on the part of the Secretary of State pteda further chaser on 21
February 2006 and when that, too, went unanswéred;laimant's solicitors
wrote on 16 March 2006 to the claimant's MembePaiament, inviting him
to approach the relevant Home Office Minister.

17. Eventually, on 30 June 2006, the SegretbEtate wrote giving his
decision in relation to the original claim madetbg claimant on 9 October
2002. Her application was rejected, the SecrethState deciding that her
removal would not breach Article 8. There has beeappeal against that
decision. But it is to be noted that the letter mtldeal with the later
application which had been made under the Polidgragago as 17 December
2004.

18.  Following receipt of the decision lettated 30 June 2006, the
claimant's solicitors in a letter dated 25 July 2@@ain enlisted the assistance
of her Member of Parliament. They told him that f@lent does not wish to
pursue an appeal due to the high threshold reqtorbd successful in an
article 8 case", but they went on to complain thatHome Office had still not
made any decision regarding the other pending egtjin and invited him
again to take the matter up with the relevant MarisThe response from the
Home Office, in a letter to the claimant's MembgParliament from the
Director General of the Immigration and Nationallliyectorate dated 21
August 2006, was to the effect that they were "aWaf the claimant's
potential eligibility under the terms of the Poliagd "we will reach a decision
as soon as possible.” Continuing silence prompteaiaimant's solicitors to
write again to her Member of Parliament on 20 Oetd006. This eventually



extracted from the Home Office a letter to therolant's Member of Parliament
dated 5 February 2007 which said that the inforomagiiven in the letter of 21
August 2006 was "not correct”, that the Home Offieel no record of the
claimant having applied under the Policy, thatdabat had been found to be
ineligible for consideration under the Policy onQ&tober 2005, and that "As
matters currently stand, there is no outstanditigmpending on Mrs [sic]
Mwangi's case". The letter concluded by suggestiagthe claimant might
decide to return voluntarily to Kenya, failing whit threatened enforced
removal.

19.  This surprising letter prompted a respdr@® the claimant's solicitors,
who wrote to the Home Office on 12 April 2007 res@sing the claimant's
application under the Policy, stating that themkant and her aunt had never
received the 28 October 2005 decision and agagaténing an application for
judicial review.

20. The Home Office responded on 1 May 20GH# e letter setting out
the decision rejecting the claimant's applicatiader the Policy which is the
subject of the present challenge.

21. Itis a depressing commentary on the iefficy of its decision-making
processes that it took the Home Office from 9 Oetd002 until 30 June 2006
to determine the claimant's initial application draim 17 December 2004 until
1 May 2007 to determine the application which isznmder challenge. Such
delays would be concerning in any context; in thgecof an orphaned child
who in October 2002 was not yet 15 years old threysamply unacceptable.

The Secretary of State's decision

22.  The decision letter dated 1 May 2007 @shn the circumstances |
think | should set it out in full:

"We write further to your letter 1?April 2007, regarding the
consideration of Ann Mwangi on the application ahd Nyoike
for a grant of Indefinite Leave to Remain, (ILR).

Jane Nyoike was refused ILR under the Family ILRretse as
the main applicant on 280ctober 2005, the reason for this
refusal was that Jane Nyoike had already beenepdhR under
her Asylum claim therefore she would not be eligifdr an
additional grant of ILR under the exercise.

However, the Exercise and its Policy are not sl &g to not
exercise discretion and depart from policy wheuéytr
exceptional circumstances exist. However ther@iswidence to
suggest that there are exceptional circumstances or
compassionate grounds in order to justify a deparftom



policy. Therefore we are satisfied that our decisgocorrect and
in accordance with the Family ILR policy.

We apologise for the delay and any inconvenienasexto your
client.”

23.  "Inconvenience" is the word customarilgdiso describe the
consequences for railway passengers whose triteisvhether by minutes or
hours; it might be thought an utterly inadequatedwsith which to describe
the effect on this orphan of having had to waitisoonscionably long for a
decision from the Secretary of State.

The proceedings

24.  The application for judicial review wakedl on 31 July 2007. The
Secretary of State filed an acknowledgement ofiserand summary grounds
of defence on 12 September 2007. The claimant nelggbon 17 October 2007
with a reply to the defendant's summary groundenigsion was refused on
the papers on 6 November 2007 by Mr Kenneth P&K&(sitting as a Deputy
High Court Judge). Notice of renewal was lodged 2riNovember 2007.
Permission was granted by Owen J on 11 April 20@8ailed grounds of
defence, settled by counsel, were served on 92D4§.

25.  The matter came on for hearing before m&@October 2008. The
claimant was represented by Mr Ranjiv Khubber afrsel, whose skeleton
argument was dated 25 September 2008. The Secoét8tgte was
represented by Mr Sarabijit Singh who, appropriatelhe circumstances, had
not prepared a skeleton argument but relied upeni¢tailed grounds of
defence which he, in fact, had settled. | am guhtefboth Mr Khubber and Mr
Singh for their submissions.

26.  Atthe end of the hearing | reserved judgtmwhich | now hand down. |
am sorry and apologise for the fact that it hasnaks long as it has.

The grounds of challenge

27.  On behalf of the claimant, Mr Khubber &keree points. First, he
submits that the Secretary of State erred in hglthat the claimant's aunt was
not within the Policy. (He accepts, as he hadhat, the claimant herself was
not within the class of "dependants” as definedhieyPolicy, though stressing
that the relationship between her and her aurgks'to that of parent and
child".) Secondly, he mounts a 'reasons' challéagke Secretary of State's
decision. He says that the reasoning in the detlsiter of 1 May 2007 is so
brief and jejune that (a) it simply cannot be gaat the Secretary of State
adequately engaged with the application or gatreeiinxious scrutiny to
which all such applications are entitled and in engnt that (b) it fails
adequately to set out why the Secretary of Stateldd as he did. Finally, he



challenges the decision on grounds of irrationalityreasonableness and
disproportionality.

28. Those are the only grounds of challefigpere is no free-standing
claim under Article 8. That, as | have already reked, was abandoned for the
reasons set out by the claimant's solicitors iir fetter dated 25 July 2006.
Nor is it said that the Secretary of State has ndststood or misdirected
himself in law.

The grounds of challenge: the first challenge

29. Central to his argument on this pointhes distinction which Mr
Khubber seeks to draw between the Secretary od'Statceptance of someone
as a refugee and the granting by the Secretaryaté & that person of what

Mr Khubber referred to as "refugee status”. Inghesent case, he says, the
aunt was accepted by the Secretary of State ag bawfugee by the letter
dated 13 December 2000, but, the letter dated ra%adg 2001 never having
reached her, she was not granted refugee statilithenetter dated 29 April
2004 was received by her. So, he submits, as @cidber 2003, the crucial
date, he says, in terms of the application of thiec?, the aunt did not have
refugee status, for, he says, it is clear fromvibeding of the crucial paragraph
of the Policy defining eligibility that what he tsaboth aspects -acceptance as a
refugee and the grant of refugee status - hadwe baen satisfied as at 24
October 2003.

30. "The essential point that the claimankesd, he says, "is that the
material time for consideration of her aunt's statas 24 October 2003. At
this time she had not been given her status asigae. As a result the
claimant's aunt had satisfied the requirementisfdtiterion within the Policy."

31. | have to say with great respect to MuBlber that | cannot accept any
of this. Given that the Secretary of State didsewk to challenge the decision
of the Adjudicator on 24 July 2000, the aunt watled to protection as a
refugee, and was entitled, as a matter of bothriatenal and domestic law, to
the full protection of the Geneva Convention frdrattmoment on. From that
moment on she had, both in international and inekiim law, the status of a
refugee. The only question for the Secretary ofeStas what form of
immigration status as defined in our domestic l@was going to grant the
aunt, always acknowledging, as indeed his lettegdda3 December 2000 did,
that any such status had to be compatible witlGieeva Convention and with
her status as an acknowledged refugee entitldtetprotection of the
Convention.

32. The Secretary of State's decision infbspect was communicated to
the aunt in the letter of 13 December 2000, whiehaccepts she received. The
material part of that letter was, as we have sieahg following terms:



"a decision has now been taken to grant you indefieave to
enter in the United Kingdom as a refugee ... The da which
your application is recorded as having been detexchis 13th
December 2000."

The Secretary of State has never sought to resihe that decision. Indeed,
how could she if not to invite immediate challemgeobvious public law
grounds?

33.  The simple fact, therefore, is that onJ@; 2000 this country
recognised the aunt's status as a refugee and Ded&nber 2000 the
Secretary of State decided, compatibly with thatust, to give the aunt
indefinite leave to remain. No doubt the bureaucatocedures involved
another step - the formal issue of the appropdatamentation, eventually
perfected by the letter of 29 April 2004 - but the was cast on 13 December
2000.

34. Itis convenient at this point to repdet wording of the crucial
paragraph of the Policy defining eligibility. "Fams will be eligible for the
concession", it states,

"where the asylum claim (i) has not yet been deti@i@ has
been refused and is subject to an appeal, (iilbleas refused
and there is no further avenue of appeal but tipécgnt has not
been removed (iv) has been refused but limitedddes been
granted or (v) has been decided in their favourlanited leave
as a refugee has been granted.”

35. It is quite clear, in my judgment, tha¢ #unt cannot bring herself
within any of the limbs of this test. Her asylumaioh had been decided - on 24
July 2000 - and favourably to her, so she cannaglrerself within
paragraphs (i), (ii), (iii) or (iv). And on 13 Demder 2000 she had been
grantedndefinite leave to remain, so she cannot bring herself wiplairagraph
(v). That is the end of the case on this point #s short and simple as this.

36.  So the first ground of challenge failsitNer the aunt, as | have held,
nor the claimant, as Mr Khubber concedes, can brergelf within the Policy.

37.  The simple fact, in my judgment, is theitimer the aunt nor the claimant
is within either the letter or the spirit of theliég. Their circumstances, where,
to repeat, the aunt's status had been determin&8 Becember 2000, long
before the introduction of the Policy on 24 Octob@03, have in truth, as Mr
Singh correctly submitted, nothing to do with trai&y or with the

justification for or rationale behind the Policy.

38.  Moreover, there is the unanswerable poiade by Mr Singh, that the
Policy is and always was incapable of benefitirgdhnt who, to repeat, had



already obtained, long before the Policy was eveoduced, the indefinite
leave to remain which is, after all, the very thirend the only thing - that the
Policy grants.

The grounds of challenge: the second challenge

39. The second ground of challenge, as | Bawg& is that the reasoning in
the decision letter of 1 May 2007 is so brief agjdne that (a) it simply cannot
be said that the Secretary of State adequatelygexgaith the application or
gave it the anxious scrutiny to which all such agtions are entitled and in
any event that (b) it fails adequately to set onywhe Secretary of State
decided as he did. All that is said, to repeahis

“the Exercise and its Policy are not so rigid asdbexercise
discretion and depart from policy where truly excamal
circumstances exist. However there is no evideocaiggest that
there are exceptional circumstances or compassignatinds in
order to justify a departure from policy. Therefare are
satisfied that our decision is correct and in agaoce with the
Family ILR policy."

This is just generic reasoning, says Mr KhubbereWhhe asks rhetorically, is
there any engagement in the decision letter witthalspecific matters raised
by the claimant in her application and supportinguientation? This almost
formulaic response, he submits, is simply not adegjin this case given all the
data that the Secretary of State had to considegmen the anxious scrutiny
required of him.

40. 1 do not agree with Mr Khubber. Thereaghing in the terms of this
albeit brief letter which even begins to demonstthat the Secretary of State
did not give the claimant's case the anxious styut which she was entitled.
Nor is there any room for doubt as to the reasontivb Secretary of State
decided as he did: the letter makes clear thaa# because, on the evidence,
there were no exceptional or compassionate grosuidisient to justify
departure from the Policy.

41. 1do not read the letter as disputing ainpe factual matters put before
the Secretary of State by the claimant in supploneo application. | read the
letter as saying, in effect, ‘accepting everythyog say as to your
circumstances, | do not accept them as showinglileat are exceptional
circumstances justifying departure from the Poli¢¥iat, although hardly
elaborate, is sufficient in my judgment as a statetnof the reason for the
Secretary of State's decision. His obligation,radtk is to give reasons; he is
under no obligation to give further reasons expggror justifying his reasons.
And, when all is said and done, the reason whysdwetary of State decided
as he did in this case can be very shortly statelddaes not admit of that much
elaboration.



42.  In my judgment the second ground of chgkefails.

The grounds of challenge: the third challenge

43.  The final challenge is on grounds of ioality, unreasonableness and
disproportionality.

44.  Mr Khubber submits that the Secretarytatéss exercise of what he
calls "the residual discretion” was flawed, essgiytbecause:

1) Although the claimant is not a "dependant” witkhe letter of
the Policy, she and her aunt have always beemdyfanit' of
the kind which, he says, is at the heart of théckol

i) The Secretary of State failed to give adequatesideration or
to attach sufficient weight (a) to the fact thagréhwas, here, a
family unit - a family - of the kind recognised the Policy and
protected by Article 8 and (b) to what Mr Khubbays was the
exceptional nature of the circumstances as | havéhem out in
paragraphs [11]-[13] above, not least the high eegf financial
and emotional dependency between the claimantrendunt.

i) In particular, there were what Mr Khubber calktlearly
compassionate aspects" to the case: the factibaldaimant is an
orphan, the fact that she was only 14 years oldhvehe arrived
in the United Kingdom, the fact that she has nawdihere and
with the aunt for over six years, during all whiaine there have
never been any issues or concerns about the qoélite aunt's
care for her, and the fact that she has at allgibe=n
emotionally and financially dependent upon the aunt

iv) Moreover, there has also been considerableydstahe
Secretary of State in resolving the claimant's iappbns.

v) Assessed in the light of all these exceptiomal a
compassionate circumstances the Secretary of Stegei'sion
was neither a proportionate response to thoserostances nor,
indeed, rational.

45.  Mr Singh submits that it was not irratipnareasonable or
disproportionate for the Secretary of State tosefio treat the claimant as
exceptionally eligible under the Policy given thaither the aunt nor the
claimant was able to bring themselves within theeteof the Policy. As he
pointed out, the aunt, for the reasons | have dyreaplained, fell wholly
outside the Policy and for that reason alone (ant @part from the fact that
the claimant did not fall within the definition aefdependant) the claimant, he



says, also necessarily fell outside the ambit efRblicy and could not benefit
from it. As he correctly put it, the Policy is imiged to benefit family units -
the dependant needs a main or principal applicagualify and vice versa.
There is, as he says, no scope under the Poliaynigrone or the other to be
included: see, for example, the way in which thecligsions" are framed by
reference to circumstances applying to either tirecjpal applicanor any of
the dependants.

46. | agree with Mr Singh, and essentiallytfoe reasons he gives. The
simple fact, as | have already said, is that neite aunt nor the claimant is
within either the letter or the spirit of the Pgti@and their circumstances have
in truth, as Mr Singh correctly submitted, nothtoglo with the Policy or with
the justification for or rationale behind the Pglic

47. Mr Khubber submits that the claimant foady missed" all the
necessary requirements of the Policy and that iwba&alls the "near miss
aspect"” of the case is clearly relevant to thedtegidiscretion under the Policy.
The claimant's case is, he says, sufficiently ayals to those whare entitled

to benefit from the Policy as to bring her cleanfighin the scope of the
residual discretion. Granted the premise, | woadehsome sympathy for the
conclusion that Mr Khubber seeks to derive fronbutt, the flaw in the
argument is that this was never a "near miss" ocas@ything remotely
approaching it.

48. In my judgment, the Secretary of Stats plainly entitled to decide as
he did and for the reasons he gave. This, to rep@atnever a policy which
had anything to do with people in the situatiomvimch the claimant and the
aunt found themselves, either on 24 October 20Gshwhe Policy was
announced or on 17 December 2004 when the claimade her application
under the Policy. So how could it be unreasonabtiisproportionate, let alone
irrational, for the Secretary of State to decidéaslid?

49.  During the course of submissions there dedimte as to whether in this
particular context - and in this type of case crhi® of course everything - the
appropriate degree of scrutiny by the coulVesinesbury irrationality (see
Associated Provincial Picture Houses Ltd v Wednesbury Corpn [1948] 1 KB

223), or supelVednesbury review (seeR v Ministry of Defence ex p Smith

[1996] QB 517) oDaly review (seeR (Daly) v Secretary of Sate for the Home
Department [2001] UKHL 26, [2001] 2 AC 532). Both Mr Khubbend Mr
Singh suggested, albeit for very different reastms, it did not really matter;

Mr Khubber asserting that tti@aly standard was appropriate, but that even if it
was not the decision had to be quashed, whilstiNtgiSasserted that, whatever
standard of scrutiny was appropriate, the decistomived unscathed.

50. | agree with Mr Singh. Assuming, thougdmphasise without deciding,
that the Secretary of State's decision falls toeveewed by reference to the
most stringent standard, | am quite satisfied ithraeets the challenge.



51.  Accordingly, this ground of challenge alaits.
Conclusion

52.  For these reasons this application foicjatreview fails and must be
dismissed.

53. In refusing permission on the papers, Mniketh Parker QC said this:

"(1) The claimant's aunt was granted refugee staus3/12/00
or, at the latest 29/1/01. Whether or not the agcgived the
relevant letters, the application for asylum hasrbgranted
within the terms of the Family ILR Policy.

(2) The claimant was not a 'dependant'iwitiie Terms of
the Policy. Although the decision of 1 May 2007 sloet refer to
this fact, the claimant accepts that it is the cdbe Policy does
not extend to those who may arguably have a relstip similar
to those specified in the Policy.

(3) The letter of 30/6/06 from the SSHD ddesed and
rejected the claimant's arguments relating to petiso
circumstances and article 8 rights. There is npg@rarguable
basis for challenging the rationality of the SSHi@jection of
these arguments.”

| can well understand why Owen J subsequently gavenission. But | have to
say that the opportunity | have had of listeninduiter and more sustained
argument than Owen J had the opportunity of consigeluring a
comparatively brief hearing has led me to the obeaiclusion that Mr Parker
QC was not merely right but right for the preciesasons which he gave -
reasons with which | fully agree and which epitaenéxactly my own reasons
for dismissing this application.

54.  There are two other matters | should dthe. first relates to Article 8. In
the course of his submissions, Mr Khubber refemedo the recent decisions
of the House of Lords iBeoku-Betts v Secretary of Sate for the Home
Department [2008] UKHL 39, [2008] 3 WLR 166Chikwamba v Secretary of
Sate for the Home Department [2008] UKHL 40, [2008] 1 WLR 1420, angB
(Kosovo) v Secretary of Sate for the Home Department [2008] UKHL 41,
[2008] 3 WLR 178. In my judgment they did not ashkisn. There is, to repeat,
no free-standing Article 8 claim before me andtipgtit plainly, no amount of
reference to Article 8 or to the Article 8 jurisgence can overcome the
essential, and in my judgment insuperable, flanthénclaimant's case based,
as it is, exclusively upon the Secretary of Statetssion on 1 May 2007
rejecting her application under the Policy. What itlnpact of those authorities



might be were the claimant even now to mount saee$tanding claim based
on Article 8 is not a matter which is before me antlsomething on which it
would be proper for me to express any view, one erafe other.

55.  The other matter is this. | understand tte claimant's solicitors
requested that the substantive hearing should foeebe nominated judge of
the Administrative Court who is also a judge ass@yto the Family Division.
There will be cases in the Administrative Court vehguch a direction is
appropriate - and that, after all, is one of tresoms why a number of judges
who are assigned to the Family Division have beaninated to sit in the
Administrative Court. But this was not, | think,céua case. No such direction
had been given by Owen J. And the mere fact tioédimn for judicial review

is, as here, based on an explicitly "family” imnaition policy is no sufficient
reason for putting the case before a nominatedgjud is assigned to the
Family Division, any more than a listing before Isiacjudge is to be justified
simply because an application for judicial revievbased on a claim to Article
8 protection for "family life." Some such cases nagypropriately be directed to
be heard by such a judge, but not all such cadepistify such a direction.
This, in my judgment, did not. | make these commemit in any way to
criticise the claimant's solicitors, who acted céetgly properly and merely
with a view to assisting the court, but to indicBtethe assistance of the
professions the court's likely approach to suchtemsit

Permission to appeal

56.  Following receipt of the judgment in dréfir Khubber sought
permission to appeal, submitting helpful writtebsissions and indicating
that he was content that | deal with his applicaba paper. For my part | am
content to do so.

57. I do not understand Mr Khubber to be sagkiermission to appeal in
relation to the first ground of challenge. He idies three grounds of appeal:
the first relating to the second ground of chalkeeagd the other two relating to
the third ground of challenge:

1) The first ground of appeal is that the decisimaer challenge
was clearly inadequate. Mr Khubber submits thaamount of
contextual interpretation can save it from theifigient" standard
of review or even the traditional standard.

i) The second ground of appeal is that the judgrhes failed to
address the important issue of the relationshipvden the scope
of the Policy and Article 8. Mr Khubber submitsthacause the
claimant has a viable Article 8 claim (particulantythe light of
the new case law referred to at paragraph [54] @bibwe strength
of that claim was relevant to the discretion urttierPolicy.



lii) The third ground of appeal is that the cagsasimportant
issues of law and practice concerning the scopepptication of
a residual discretion under a discretionary politych should be
further considered by the Court of Appeal. In gatar, it is said
that (a) this case appears to be one of the fiattitas had to
consider the application of the discretion underRolicy, the
previous case law on the Policy not having considdhis aspect;
(b) the previous challenges failed primarily beeatney did not
engage the target group of the Policy - a family uwhilst, it is
said, this case clearly does; and (c) there die@astumber of
similar cases concerning, for example, a familyt tirat does not
fall within the definition in the Policy, so a rew of this
judgment by the Court of Appeal will be of helpaihers who

fall within this class and more generally in radatito the exercise
of the discretion.

58. | do not, with respect to Mr Khubber, gudhat any of these grounds of
appeal would have a real prospect of success.ihsmfar as the third ground

of appeal is said to raise broader questions,tdmk that mere is any other
compelling reason why the appeal should be heard.

59. So far as concerns the first ground geapthere is nothing to add. So
far as concerns the second ground of appeal | dlaald this. | dealt with the
argument in paragraph [54] and rejected it. Myagga of it was based upon
what | referred to as the insuperable flaws indla@nant's case, namely (to
make explicit what | had thought was implicit) tmatters earlier rehearsed in
paragraphs [46]-[48]. The point, in my judgmentsveashort one, not
admitting of elaboration. As | observed in paratyrf48], the Policy never had
anything to do with people in the situation in whibe claimant and the aunt
found themselves; and if that was so, how couldresfce to Article 8 assist
when there was no free-standing Article 8 clainobeime? The second ground
of appeal does not seem to me to grapple withfdimdamental difficulty.

60. So far as concerns the third ground peapl should add this. There
may well be issues arising in relation to the reaidliscretion under the Policy
on which the guidance of the Court of Appeal wdaddof assistance. But this
case does not raise such issues - | repeat thespoade in paragraphs [46]-
[48] - nor is it an appropriate vehicle for expharisuch issues.

61. Accordingly | refuse the claimant pernossto appeal.



