Case No: C0O/4740/2010

Neutral Citation Number: [2010] EWHC 3000 (Admin)
IN THE HIGH COURT OF JUSTICE

QUEEN'S BENCH DIVISION

ADMINISTRATIVE COURT

Roval Courts of Justice
Strand, London, WC2A 2LL

Date: 19 November 2010

Before

MR JUSTICE KEITH

Between
R (on the application of EO) Claimant
-and -
Secretary of State for the Home Department Defenata

Mr Zainul Jafferji (instructed byLawrence Lupin) for theClaimant
Mr Gwion Lewis (instructed byl'he Treasury Solicitor) for theDefendant

Hearing date: 16 November 2010

Judgment



Mr Justice Keith:

1.

The claimant comes from Nigeria. He arrived iis ttountry on 4 or 5 March 2004
using a forged passport. At some stage he disappeoff the radar, but he was
arrested on 28 September 2009, and eventually ethiasylum here. He was
interviewed in connection with his claim for asylun 1 February 2010. The basis
of his claim was that he had been ill-treated bynminers of a government taskforce in
Nigeria because of his membership, and active qyaation in the affairs, of the
Niger Delta Vigilantes (“the NDV”), and ill-treateslbsequently by supporters of the
NDV who thought that he had betrayed members of Ni8/ to the Nigerian
authorities.

By a letter dated 12 February 2010, the claimadigsm for asylum was refused.

The official who considered the claimant’s claim loehalf of the Secretary of State
thought that the claimant was no longer likely ®odf any interest to the authorities
since (a) he had been away from Nigeria for 6 yeads (b) when he had on his
account been arrested by the authorities in Nigkeahad been released without
charge. In any event, it was noted that amnestie® being agreed to and the
situation was improving. Moreover, it was thougfmt there was a sufficiency of
state protection for the claimant from any repaday members of the NDV, and that
in any event internal relocation to another pariNajeria away from his home area
was a viable option for him.  The Secretary ofté&tproceeded to certify the

claimant’s claim for asylum as clearly unfoundeddem section 94(3) of the

Nationality, Immigration and Asylum Act 2002.

When the claimant was interviewed in connectiorhvhis claim for asylum, he had
spoken of his partner, a Nigerian woman, who halfinite leave to remain in this
country. The claimant was treated as having @dithat his return to Nigeria would
infringe their rights under Art. 8, and the Secrgtaf State certified that claim as
clearly unfounded as well. The Secretary of Stlte so on the basis that the
claimant had not established that he enjoyed fahiéywith his partner, but that in
any event his removal to Nigeria would not be gtiportionate response to the need
to maintain an effective system of immigration coht

In this claim for judicial review, the claimant dlemges the certification of his

claims. Permission to proceed with his claim wefased on the papers by Owen J.
He regarded the claimant’s claim to be totally with merit, and said that any
renewal of the application for permission to pratedth the claim should not operate
as a bar on the claimant’s removal to Nigeria.e Tlaimant did renew his application
for permission to proceed with his claim, and aal drearing took place on 16

November. Unfortunately, | had to reserve judgieen the application because it
emerged in the course of the hearing that a wradteof documents which had been
sent to the court the day before included furthepresentations together with
supporting documents which had been submitted édSicretary of State following

the decision of 12 February 2010, and the Secretigtate had decided to reject
those representations. | had not read eitherfuder representations or the
documents which accompanied them, or the SecrefaBtate’s decision on those
representations. Since it was too late in thetdagke time out of court to read them
because that would have made it necessary to admher cases in the list, | had
little alternative but to reserve judgment.



It is said that in certifying the claimant’s claifar asylum, the Secretary of State
applied the wrong test. Instead of consideringtiver any appeal would have a
realistic prospect of success before an immigrajiaige, the Secretary of State
decided for himself whether the claimant’s claimswedearly unfounded. Had the
Secretary of State applied the proper test, iaid ghat, given that the Secretary of
State had accepted the claimant’s account of evertsgeria before coming to the

UK, he could well have taken the view that theresvearealistic prospect of an
immigration judge concluding (i) that there wasiskrof the claimant’s previous

involvement with the NDV being discovered by thehawities on his return to his

home area, or (ii) that there would not be a sigfficy of protection for the claimant

from reprisals by the NDV, or (iii) that internadlocation to another part of Nigeria
would not be viable.

This argument involves a misreading of the lettet2 February 2010 and betrays a
misunderstanding about what the Secretary of Statedoing. First, the Secretary of
State didnot accept the claimant’s account of events in Nigeridhe Secretary of
State merely stated what the claimant’s account wasthat he accepted that the
claimant’s account was true. Secondly, the Sapreif State was not considering
whether, under rule 353 of the Immigration Rulesy &esh representations being
made by the claimant amounted to a fresh claimyhith event he would, of course,
have had to consider what the claimant’s prospettsuccess in an appeal would
have been. The Secretary of State was considedmggher the claim was clearly
unfounded. Having said that, the current statinefauthorities suggests that there is
no practicable difference between whether a claigiearly unfounded and whether a
claim has no realistic prospect of success, andritieism, therefore, of the Secretary
of State’s approach takes the claimant’s case rbeu

At the hearing on 16 November, Mr Zainul Jaffemir fthe claimant sought an
adjournment of the hearing so that expert evidemcéhe current political climate in
Nigeria could be obtained as it was said that anpesty for members of the NDV
had been withdrawn and negotiations to settle ttéierences with the authorities
had broken down. In my opinion, it would not hdezn appropriate for the hearing
to be adjourned. Since this is a claim for jualiceview, what the court is reviewing
is the lawfulness and rationality of the Secretafystate’s decision of 12 February
2010 to certify the claimant’s claim for asylum eearly unfounded. A report
prepared much later which by definition the Secyetd State could not have seen at
the time of his decision can hardly be taken irdcoant by the court. Otherwise it
would be substituting its own decision otiner evidence for that of the Secretary of
State. If the claimant’s solicitors obtain sucteport, they can, of course, send it to
the Secretary of State, and request the Secretétate to reconsider the claimant’s
claim for asylum in the light of it. As Mr Gwiobewis for the Secretary of State
said, the Secretary of State would no doubt giwesarth report such weight as she
thought was appropriate. However, on the materfath the Secretary of State had
when the decision to refuse the claimant’s claima®ylum was made, it is not, in my
opinion, arguable that the Secretary of State emecbncluding that the claim was
clearly unfounded.

| turn to the claimant’s claim that his removalNa@eria would infringe his and his
partner’s rights under Art. 8. The Secretary tt&s decision to certify that this
claim was clearly unfounded was originally challedgn the basis that the Secretary



10.

of State had not given the claimant an opportutdtproduce evidence to show that
he enjoyed family life with his partner in this e¢dry. The answer to that is that the
Secretary of State went on to consider, as | haw svhether, even if the claimant
had established family life with his new partnethis country, his removal would be
a proportionate response to the need to maintaieffactive system of immigration
control.  The claimant’s response to that was thlaén it came to the issue of
proportionality, the Secretary of State had noetaknto account the effect of his
removal on his partner or the past persecution lwkhe claimant claimed to have
been subjected to in Nigeria. The fact is that $lecretary of Statdid consider the
former in para. 46 of the letter of 12 February@0dnd the latter became immaterial
once the Secretary of State had concluded thanaiteelocation within Nigeria was
a viable option for the claimant.

This is where the further representations submittecbehalf of the claimant come
into the picture. On 25 June 2010, the claimaslgcitors wrote to the Secretary of
State making further representations on the claii®iasiaim that his removal to
Nigeria would infringe his and his partner’'s righiader Art. 8. A number of
documents were submitted which were said to shaw tieir relationship was a
genuine and loving one, and that she had contitugdovide support for him while
he was in detention. The UKBA responded to tatiet on behalf of the Secretary of
State on 19 July 2010. The letter confirmed the@vvpreviously taken that the
claimant had not proved that he had establishedydifie in the UK. In his witness
statement dated 24 June 2010 (which was one ofddm&iments sent with his
solicitor’s letter of 25 June 2010) he had clainieat he had met his partner in March
2006, that his relationship with her had begun ovéimber 2008, and that they had
begun to live together in December 2008. Thab ise contrasted with what he had
said when interviewed on 1 February 2010, namedy bie had met her in May or
June 2009, and that they had started to live tegetwards the end of June or in July
2009. If the latter was correct, that would hgween the claimant and his partner
only a few months at most to cement their relatigqms In my opinion, it was
reasonably open to the Secretary of State to cdadhat their professed affection for
each other, in the context of their ties havingddsfor so short a time before the
claimant was detained, was not a sufficiently sjrbasis to conclude that family life
had been established.

In its letter, the UKBA maintained the previous r&@ on the question of
proportionality. To the extent that it was samdttthe Secretary of State had not
taken into account the factors held to be relevaieoku-Betts v Secretary of Sate
for the Home Department [2008] UKHL 39 andChikwamba v Secretary of Sate for
the Home Department [2008] UKHL 40, the UKBA took those factors intecunt
then. It may be that there is force in Mr Jafferpoint that previously the Secretary
of State had not given adequate consideration tetiveln it was realistic to expect the
claimant’s partner to accompany him to Nigeria bwprin mind that she had
indefinite leave to remain in this country: althbuthe claimant had said when
interviewed that there was nothing to prevent loeompanying him to Nigeria, that
is a very different thing from saying that it waslistic to expect her to do that. But
the length of their relationship and the claimantisnigration history were significant
factors which the UKBA was entitled to take intcagnt on behalf of the Secretary
of State when considering the issue of proportionahnd in my opinion it is not
arguable that that conclusion is open to challergyen if there had been an
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application to amend the claim form to challenge diecision of 19 July 2010, which
there was not.

For these reasons, | refuse the claimant’s reneapgication for permission to
proceed with his claim for judicial review. Thkimant must pay the Secretary of
State’s costs of preparing the AcknowledgementestiSe which | summarily assess
at £540.00, though since the claimant is in receigtublic funding, this order will
not be enforced without an inquiry relating to ti@imant’'s means. If the claimant
wishes to apply for permission to appeal, his golis should notify my clerk of that
by 4.00 pm on Thursday 25 November 2010, and Itvdh consider that question on
the basis of any written representations withohearing. However, any appellant’s
notice will still have to be filed within 21 day$ the handing down of this judgment.



