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STATEMENT OF THE CASE AND PROCEDURAL HISTORY

Responcenss, (N UM -
—, submit this Brief and the accompanying documents in support of

their applications for asylum, withholding of removal and relief under the Convention
Against Torture (“CAT relief”). _ :
As discussed in further detail below, Respondent —
(-) suffered nearly two decades of unrelenting physmal sexual and emotional
torment at the hands of her common law husband, —
(“-’). - abducted- at gunpoint and forced her to live with him, never

letting her out of the bouse except to work. He violently abused_ on a daily
basis, beeﬁng her, raping ber, .tbreetenjng her with Weanons and attempting to burn ber

ve. - beat- in public a_n'd dragged her through the streets while calling
,. ber degrading names such as “whore” and “prostitute.” | |

- also abused his and-’s sons, -and -, beating them |

from when they were seven and five yea.fs old, including in public. -’ S thrnshings '
left-covered in bruises and'forced-to wear long sweaters even in tne summer
to hide the evidence of - s beating. After years. of physical and emotional.
mjstreatment at the -hands of-, and numerous futile aﬁempts to seek protection
from the police and the eourts- fled to the United States with her children.

On December 21, 2005,- filed an application for asylum, withholding'of

removal and CAT relief with the- — asYlu_m office.! -

s sons are derivative beneficiaries o >s asylum application. On
’s sons each filed individual applications for withholding of

August 3, 2006,
: (continued . . .)
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appeared for an affirmative asylum interview on January 24, 2006, and the interﬁewing
officer. referred ber case to an I.mmiération Judge. The Respondents then appeared at
several hean'ngs- before this Court over the course of approximﬁtely one year. They
présente_d the direct testimony of — of! — and of country
" conditions and psychological expert witness Dr. Yvette Florés, Ph. D. On October 15,
2007, this Court denied Respondents’ applications for relief, except for their request for
voluntary dep'arh;re, and or&ered thé Respondents to depart by December 14, 2007.
i Respondentg appealed this Court’s decision to.the Board of Immigration Appeals (the
“BIA™). | |
On December 23, 2008, after the corﬁpletion of initial briefing, the BIA requested
supplemental briefing from the parties “in view of” the Attorney General’s decision in -
' Matter of R-A-, 24 1&N Dec. 629 (A.G. 2008), noting that, like Matter of R-A-, this case
involves asylum claims Based‘_on domestic violence.. BIA Supplemental Briefing N(Stice
(Dec. 23, 2008). The BIA specifically requested that the parties address the following
issue in light of pertinent case law developments: “Whether the respoﬂdents are members
of a particular social group vmhm the meaning' of the Immigration and Nationality Act,
and can oﬂ1en%rise establish eligibility for ésyluﬁ.” Id _ |
On April 3; 2009, Respondentsand the Department of Homeland Security (“DHS™)
filed a Joint Motion to Remand this matter to this Court “so that the evidentiary record
. can 'be_ appropriately updated.” Joint Motion to Remand Proceedings to the Immigration

Judge (“Joint Motion™) at 1. The Joint Motion provided:

(... continued)
removal and CAT relief.
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~ As noted by the Attoiney General in Matter of R-4-, 24 I&N Dec. 629 (A.G.
2008), which, like the instant case, involved a persecution claim based on
domestic violence, “[gliven the passage of time, the Board may choose to
request additional briefing in the pending case or to remand cases to
Immigration Judges for further factual development” 24 I&N Dec. at 631
(emphasis added). In this regard, the parties note that [the] factual record
before the Immigration Judge closed in this case on October 15, 2007, Tr.
346, prior to the issuance of a number of important Board precedent decisions
that “may have relevance to the issues presented with respect to asylum
claims based on.domestic violence,” including Matter of E-4-G-, 24 1&N
Dec. 591 (BIA 2008), and Matter of S-E-G-, 24 1&N Dec. 579 (BIA 2008).
See Matter of R-A-, 24 1&N Dec. at 630 (Joint Motlon at 1)

Shortly thereafter, on April 13, 2009, the DHS filed a Supplemental Bnef to the
BIA in this case (the “DHS Supplemental Brief”) that “represents the Department’s
current position as to whether victims of domestic violence, in circumstances like those
faced by the r.espondents, are members of a particular social group w1th1n the niean;'mg of
the [Immigration and Nationality] .Act, and can otherwise establish eﬁgibﬂify for
asylum.” DHS Supplemental Brief at 4. In its Supplemental Brief, the DHS explained.

[Alpplication of the provisions for asylum and withholding of removal in the
domestic violence setting raises difficult issues and presents significant
challenges, as reflected in the delay of over pine years in producing either
regulations or an authoritative administrative precedent govemming the issues
first addressed by the Board in its vacated decision in Maifer of R-A-, despite
.direct involvement by a series of Attorneys General. . . . Although ordinarily
a respondent is solely responsible for defining the contours of his or her
asylum claim, some uncertainty in that endeavor in domestic violence cases
has not been surprising, given the long-unsettled state of U.S. law as it

. applies to such claims. Therefore, in response to the Board’s specific request
for supplemental briefing, and in order to contribute to-a process leading to
the creation of better guidance to both adjudicators and litigants, the
Department will offer here alternative formulations of “particular social
group” . that could, in appropriate cases, qualify aliens for asylum or
withholding of removal. (DHS Supplemental Brief at 4-5. (footnotes
omitted))

Accord’mgly, this Brief applies the factual background of this case to the legal



¢

framework articulated by the DHS?

STATEMENT OF FACTS -
I.  FACTS PARTICULAR TO THE RESPONDENTS’ CLAIMS.

- Al _Was Born Into An Abusive Family.
- was born on— - in the Mexican state of

-as the youngest of seven children. Transcnpt of Proceedmgs before the
Immigration Court (“Tr.”) 80. Her family—which consisted of her parents, her four
older sisters and her two older brothers——was poor and from a low social class. Amended
Declaraiion of— in Support of Apphcahon for Asylum (“Amended
Dec. ”) filed as Ex. A to Respondent’s Amended Bnef on September 12, 2006, Tab QQ
at 2, Y11, 4- Durmg- s childhood, her father was absent often. Amended Dec.,
Tab QQ ’ai 2, §4. When he was around, he hit and yelled ai-and her sisters.

Amended Dec., Tab QQ at 3, 4. - s older brother also was abusive to her and

>The DHS Supplemental Brief proposed two altemative groups. that could meet
confrolling social group criteria—"Mexican women in domestic relationships who are
unable to leave™ and “Mexican women who are viewed as property by virtue of their
positions within a domestic relationship.” DHS Supplemental Brief at 14. Evidence that
group members are not “accorded protection from harm inflicted by a domestic partner”
is relevant to establishing the cognizability of the social group, and also provides
circumstantial evidence regarding the persecutor’s motivation. DHS Supplemental Brief
at 15-21. :

DHS identified three other 1ssues relevant to establishing_’s eligibility for
relief: the existence of extraordinary circumstances which waive the one.year bar, the
. Mexican government’s inability and unwillingness to protect, and the absence of a
reasonable internal relocation alternative.  DHS Supplemental Brief at 24-27.

As discussed hefein, is able to establish each of the factual predicates
relevant to eligibility, including those identified in the DHS Supplemental Brief.

>The Amended Declaration o dated December 30, 2005,
was previously filed with this Court as Exhibit A to the Respondents’ Brief filed on
September 12, 2006. As a courtesy to the Court and for ease of reference itis attached
hereto as Tab QQ. ‘




her sisters. Amended Dec., Tab QQ at 3, 4. _ was close to. her mothéf, butv
-did not have a particularly close relationship with the resi: of her family.

Amended Dec., Tab QQ at 3, 4. -’s sister,—, left home m 1974 -

when she was fourteen years old, and eventually moved to the United States in 1980.

Amended Dec., Tab QQ at 3, 5. The same year, (il s oldest sistex, (R
- (‘-’), left home fdr—. Amended Dec., Tab QQ af 3, 45.

After. s&uggliﬁg for approximately three sfea:s with cancer; _’s mofher
passed away in January' 1983, Whén- was ﬁfteeﬁ years old. Amended Dec.,
Tab QQ at 3, §6. By then,- was the only girlA in her household, and she felt

" abandoned. ' Amended Dec., Tab QQ at 3, §6. - finished her secondary schooling
-that year, but thereafter was not allowed to stay m_ with her father because he

bad a girlfriend. Amended Dec., Tab QQ at 3, 6. That summer,-went to her

sister-’s house 'm- but -s husband was abusive towards both
- and her sister aud- was told that she could not stay there permanently.

Amended Dec., Tab QQat 3, 6.
: -had worked hard in ‘school and won a -scholarship to attegd a post-
* secondary pfovincial teacher-training school .called— ‘
Gl ) - @ - i cion of i} besinning in the fall of
1983. Amended Dec., Tab QQ at 3, 16. (s a small, rural town. Amended Dec;
Tab QQ at 4, §7. Its current population is appr_oxin_lately.S,OOO people, but in 1983 it was

ai;proﬁmately 3,000 people. Amended Dec., Tab QQ at 4, 7. - moved into the

dorm at_ but stéyed with her sis’ter- during holidays and school

breaks because the dorms closed. Amended Dec., Tab QQ at 3, 6. - s husband |

14



allowed- to stay with them only because her visits were short and temporary. ‘
Amended Dec., Tab QQ at 3, 16. - was not allowed to stay with her sister for
longer periods and she had to pay her sister to stay with her. Amended Dec., Tab QQ at

3, 96.

B. -Forced To Become His Common Law Wife, Held Her
Captive, And Subjecte: To Years Of Unrelenting Beatings,
Rapes, Threats And Verbal Abuse. _ S

In 1986, when_ was nineteen years old and still enrolled at-
- she met- Tr. 84. -was thirty-three years old at the time and was

the physical education coach at-, Tr. 84; Amended Dec., Tab QQ at 4, 8.

- s family was wealthy and had significant influence m- Amended Dec.,

- Tab QQ at 4, 8. They owned a local restaurant, as well as several other properties, and -
Were well connected with public ._ofﬁcials, including police and government officials in
the State o- and in other parts of Mexico. Amended Dec., Tab QQ at 4, §9; Tr.
163. Various local police ofﬁcérs were ;IOSC friends of-’s. Amended Deélaxaﬁon
of— ] Dec.”),_' ﬁied January 22, 2007, Tab V'V at 3, 7.
The police often came to-’ s house to watch soclzcgr tournaments with him, and they
visited the family restaurant to eat and drink w1th- -Dec-, Tab VV at 2, §7.

In addition,- was, and is, an associate _of— (‘-”), a

powerful and notorious Mexican politician ;and a leader of the . _

, which was the party in power in Mexico for nearly

70 years. Supplemental Declaration of] | ' (“Supplemental Dec.”),

Tab A at 1, §3; Declaration of Mexico Expert Jimena Avalos Capin (“Avalos Dec.”),

tab Cat 5, 917 (R o was the leader of t:c (S
N - o o loxccs,

15



wealthiest and most powerfiil workers® unions in Mexico. Avalos Dec., Tab C at 6,.1[ 18;

see also The Economist, Mexico’s Powerful Teacher’s Boss, Tab PP. - knew

-personally and was a member of-’s circle. Supplemental Dec_, Tab A at

1, 3. Over the years,—has done a number of favors for-involving placing
people .in teaching positions and/or giving people special copsideration for teaching
positio_n‘s in exchange for monéy or gifts. Supplemental De;:., TabAatl, 4.

Witbiﬁ a Week of meeﬁng-, - begaﬂ alﬁzsing her. Tr.84. He

dragged her to his hOuée, closed the door and kept het captive. Tr. 84. He told her that

he wanted her as his girlfriend. Tr. 84. When- tqld-that she did not want.

to be his girlfriend, he said that he did not care and that he was in control of her. Tr. 84-
85. He Eegan to touch-’s body and forced her to perform oral sex on him.
Tr. 85. When- protested, he beat her, and he told her that from that moment on

she should do whatever he said. Tr. 85.-

Over the course of the following months,- repeatedly forced- to go -

to his house so that he could téuch her, kiss her and make unwanted sexual advances at

her. Amended Dec., Tab QQ at 5-6, §710-14. When_ told (JJJJfJ tbat she

would tell the school 'adminishratic.)n that he was terrorizing her, he threatened to have her

kicked out of school. Amended Dec., Tab QQ at 5, §12. - continually threatened

- s family, saying that if- did not acquiesce to his sexual -demands, he

knew where h¢r family lived. Amended Dec., Tab QQ at 6, 14.

During the Christmas break from school in 1986, {JJJJff went to stay with her

sist_er- Amended Dec., Tab QQ at 6, §i3. - did not want to return to

sbhool and finish her last semester because she did not want to 'endu.re further abuse from

e



_ Amended Dec., Tab QQ at 6, J13. -showed up at-’s house and
threatened to kill {ffJJjfJs facaily i did not retum to school. Amended Dec., -
. Tab QQ at 6, {13. ' |

Several months later, on June 21, 1987,-graduated from her teaching

program. Tr. 85. -had been sexually assaulting—since the fall of 1986,
" and on the night of the graduation be rai)ed her at gunpoint. Tr. 85. - s sister

G 1= taveled to R for the graduation with her husband and her two young

childre,n." Tr. 85. -’s family was supposed to stay 'in-’s dbrm, but when

- went fo meet the family at the desigﬁated place, the family was not there.

Gl

had found

Tr. 85; Amended Dec., Tab QQ at 7, §15. It turned out tha

family, put them up in his house, and told them that he am- Wg;e engaged to be
‘married. | Tr. 86; Amended Dec., Tab QQ at 7, §15. ‘That nighf,- did not attend
ber own graduation party—which- é.ud-’s' hqsband atteﬁded——because she
was afraid that-would grope her and maice unwanted sexuﬁ advances towards her.
Tr. 86; Amended Dec., Tab QQ at 7, 15. When -returned home from the
graduation pa;ty, he drugged-é husband so that he could be 'alone Wlth-
Anended Dec., Tab QQ at 7, ﬁ[lé- - forf:ed_ info a rooiﬁ’wifh him by
threatening her with 2 gun. Amended Dec., Tab QQ at 7, 916.  When (JJJjJf} bad
-alone, he pbinted his gun at her and told her that he would kill her if she did not
have sex w1thh1m Tr. 86; Aﬁended Dec., Tab QQ at 7, §16. —tbre;atenéd to
scream. Tr. 86; Amended Dec., Tab QQ at 7, {16. -told- that if she did
pot have sexlwith him, he would klﬂ- s baby while her family watc.hed. and. then

would kill{fJlff}jand ber three-year old child. Tr. 86; Amended Dec., Tab QQ at 7, J16.
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Then he ra];ied_. Tr. 86; Amended Dec., Tab QQ at 7, §1 6_.

The next day,- had to mm.re out of the dorm because the school year hati
ended. Amended Dec., Tab QQ at 7, 17. After_ ﬁnahzmg her paperwork; she went'tAO‘
the bus stop to wait for the bus to_ where she was going to go to stay with
her 'sistler. Tr. 87; Amended Dec., Tab QQ at 7, § 1"7- -found- grabbed

‘her from the bus line, pointed to his gun and dragged her at gunpoint to a, neﬁby
payphone where he forced— to call‘nd say that she Ioved-nd was
staying with him. Tr. 87; Amended Dec., Tab QQ gt 7-8, 17.

-took— to his flouse and held her cépﬁve ‘there for several years.

Tr. 88; Amended Dec., TabQQ at 8, 17. He abused her every day. Tr.88. He

continually forced- to perform oral sex on him. Amended Dec., TaE QQ at 8§,

918. He raped her regularly. Amended Dec., Tab QQ at 8, Y18. He hit her. Amended

Dec., TabQQ at 8, §18. He tormented her mentally ahd verbally. Amended Dec.,

Tab QQ'at 8, §18. He threatened to kll.l- her sister- and-’ s small

children 1f— refused his demands or tried to seek p;d;cection from his abuse.
" Amended Dec., TabQQ at 8, Y18. When- protested -’s abﬁse, he
responded that she was nobody and that he could dQ' whatéver h_e wanted to her because
she belonged to him. Tr. 89. When__tried to fight back, -s beatings got
worse. Tr. 89. ' o
: -forbade- from finishing specialized training in science as she had
planned and forced hér to work as a teaqher. Amended Dec., Tab QQ at 8, ;i[19. He did
“pot l_et- Jeave the house unattended, except to. work; Amended Dec., Tab QQ at

8, 1 9, Tr. 94. When- came home late from work one day because she had no



| uansport_aﬁén,-beat her, raped her with a bar, and told het that he was punishing
ber for disrespecting him and céming home late. Tr. 89, 91. -i)ribed an employee
at-s school to send hlm- s p‘ayéhecks and controlled all of her monejhr.A
Amended Dec., Tab QQ at 8, 119. In short, he dominated every aspect of-s Jife.
Amended Dec., Tab QQ at 8, |1 8.>
As a resultvof one of-’s' rapes of-, she ‘became pregnant in 1987. .
Amended Dec., Tab QQ at 8, §20. When_ was two months pregﬁ.ant, she
decided to flee -’s 'capﬁvity. Amended Dc;c., Tab QQ at 8, 1[26; Tr. 88. She
escaped through the window and made it to a nearby bus stop, bu found her, beat
her, dragged iler to his home by ﬁer hair and locked her in the beé:oom. Aﬁended Deq.,
TabQQ at 8, §20; Tr. 88, 95. Later that night, whe,n-'fen asleep, (IR
~ attempted to kill her by burning her alive. Ameﬁded Dec., Tab QQ at 8, 920; Tr. 88. He
poured flammable liquid all over her bed and set it on fire w1th- aﬁd her unborn
child stili in the bed. Amended Dec., Tab QQ at 8, 120; ;Tr. 88. When- tried to
escape the house, she found that the door to the house was locked from the outside and
.that-was gone. Amend_e;d Dec., Tab QQ ét 8, §20; Tr. 88. Shé savé(;l. her iife and
her ba;by’s life by putting out the fire with wet towels. Amended Dec., Tab QQ at 8, 20.
-continued ’té abuse- throughout her pregnancy. He hit her, yelled
at her, called her a whore ;md raped her repeatedly. Amended Dec., Tab QQ at 8, §21.

He refused to allow her to wear maternity clothes, so ber clothes always dug into her
skin. Amended Dec., Tab QQ at 8-9, 721. - gave birth to her first son- :

_ (“-”) on- Amended Dec., Tab QQ at 9, 2.
After-s birth,-oontinucd to rape-- Amended Dec., Tab QQ at 9,
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922. "I‘he rapes were always violent aﬁd extremely painful. Amended‘ Dec., TabQQ at 9,
1]22 -began using an IUD for birth control, but the rapes caused the TUD to cut

| her and to bleed painfully. Amended ﬁec., Tab QQ at 9, 1[22-- had to stop using
the TUD, and, as a result ot-’ s repeated mpeé, soon became pregnant with another -

child. Amended Dec., Tab QQ at 9, 922

- continued to beat and threaten to kill - during her second

-pregnancy. Amended Dec., Tab QQ at 9, {22. He abused her both at home and in public.
Amended Dec., Tab QQ at 9, J23. He once grabbed- by the hair and beat her in
the-town square when she was eight or nine months pregnant. Amended Dec.,

Tab QQ at 9, {23. When-was nine months pregnant,- went info a rage

because his sports footwear was not clean. Amended Dec., Tab QQ at 9, §23; Tr. 97. He

forced.- to wash the footwear while pointing a gun to her head. - was

terrified and went into premature labor. Tr. 97. The next day, on_ she gave

. birth to her second son,— (“-”). Amended Dec., Tab QQ

~at9, 22; Tr. 97. . _ )

It was nearly impossible for_ to complain to the poﬁcé of-’s abuses
because-nevef aliov&ed her to lea{re the house upsﬁpervised> except to go sﬁajght
to work and come straight home. Tr. 97.._ On about eight occasions, however,_
managed to sneak away- and go to the police. Tr. 99; - told the police that
-locked her up and abused her, and showed the police her bruises and injuries, but
the policé would not helpihef. Tr 98-99; Amended Dec., Tab QQ at 9, 924. In fact, one
time Wheﬁ_Wﬁ:nt té the police; the officer in charge made her show him her

bruises, and touched her, before tellin at there was nothing the police could
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do becausé-’s abuse was a éﬁvate matter and her life was not in 'daﬁger. Tr. 98;
Amended Dec., Tab QQ at 9, §24. On another occas1on,-accompamed-
the pohce station. Tr. 243. The police officers, Whom-recogmzed because they
came over to the house to watch soccer tournaments wﬂh-, closed the doors and
did not allow-_to-speak with them. Tr 243.
| Every time that- Wén,t to the.policAe‘, -leamed she had gone because
his police officer friends called him immediately to tell him. T. 100. O s b-cives
of - worsened. as “punishment” fc;r her attempts to seek police protection. Tr.

100.

c. (e oSN A- S oced Her To Return To

Mexico.

In 1991,- became pregnant with her third child as a result of-’s

. violent rapes. Amended Dec., Tab QQ at 9, 924. She felt desperate and knew she had to
escape to a place far away from-. Amended Dec., Tab QQ at 9, §24. -
tr;avel-ed to- - to stay with her sister,- ‘Amended Dec., Tab QQ at
10, 925. -uat;;ked down—ai-’s house and callg:d to threaten her.

Amended Dec., Tab QQ at 10, §26. He tol that if she did not send him money,
he WOuld hurt her family Amended Dec., Tab QQ at 10, §26. —’s sister sent

- $600. Amended Dec., Tab QQ at 10, 126. Soon thereafier -caine to the

United States in search of- Amended Dec., Tab QQ at 10, 27. He located

| -because he had letters- had sent- with-’ s_ return

address. Tr. 101. He stayed with {JJJJ}§ and il for six months, and during that
e, o D, O - - A G =
born. While- was staying with- at - s house, he was less abusive
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towards -because he knew he could not get away with ‘severe abuse in th_e United
States. Amended Dec., Tab QQat 10, 1[27.. _
In May 1992, - s mother became ill and - returned to Mexico.
Amended Dec., Tab QQ at 10, 27. He told_thai.if she did not follow him in |
© July, he would take away her children and kill her and her'faﬁaily. Tr. 102. When.
_ did nof return to Mexico,-:ame back to the United States in search of
her. Amended Dec., Tab QQ at 11, ﬂ28- 'He again threateped to kin-s family.
Amended Dec., Tab QQ at 11, 928; Tr. 105. Afraid for her and her family’s lives, |
G o o (i 1oty 1993, Amended Dec., Tab QQ at 11, 2.

D. -’s Abuse Oi- Escalated In Retaliation For Her Attempt
To Leave Him. . }

When - refumed' to Mexico, -’s beatings and abuse escalated.
Amended Dec.,.Tab QQat 11, 29; Tr. 106. @ - G 1 b vas abusing
her to punish her for disobeying him by fleeing to the United States. Tr. 106. -
frequently punched_ in the face, kicked her and called her a whore. Amended
Dec., Tab QQ at 12, 932. — had bruises all over her body. Amended Dec.,
Tab QQ at 12, 132. On one eccasion, When-said she would report-s
alduse to the authoriﬁes,-threatened her with a machete and told her that he would
kil her if she went ie the police. Amended Dec., Tab QQ at -12? 930. During that time, "

_'Worked from 5am. to 7 p.m. teaching in a town about an hour and a. half i)y_
bus from- Amended Dec., Tab QQ at 12, 33. -did not work, and he
eontrolled all of the money- eamed. Amended Dec., V'lA"ab QQ at'12, 32.

- continued to control- S every move, mcludmg keeping close watch

over- s whereabouts. On one occasion, when_ was returning from
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work, -found her.Walking home from the bus stop, accused her of seeing other
- men, and beat her in the sﬁ:eei Amended Dec., Tab QQ at 11-12, {30. He dislocated
-’_s nose, and she began bleeding ileavily. Amended Dec., Tab QQ at 12, §30.
-reﬁlsed to let_ go to the hospﬁal. Amended Dec., Tab QQ at 12, 1[36.
ASince-then,- has suffefed fxom- numbness and paralysis on h:r face and from
sinus problems.” Amended Dec., Tab QQ at 12, {31.

E @R o ’s Children And Belongings, Leaving Her With
Nothing, And Severely Abused The Children. _

One day in April 1995 ,- retumeci from work to an empty house. Amended
Dec., Téb QQ at 12, 33. Her ﬁlmitmé, clothes and important papefs were gone and her
children were missing. Amended Déc;, Tab QQ at 12-13, 1[33.-found out from
her babysitter that A had éome to the house with a city official and the police and
bad taken everything, including the children. Amencied i);:c., Tab QQ at- 13, {33.
- fouﬁd the children at-’s moﬂ_:ter’s house. and confronted-, who told
ber that she couid never see her chilc-lren again. Amended Dec., Tab QQ af_ 13, 1[33.
-said that he had ith"e children’s birth certificates, and th&t_would never be
able to prove that she was ﬂle‘ir» mother. Amended Dec., Tab QQ Vat 13, 133. . .
-severely abused - and-when they lived with him. He
constanﬂy punched, kicked, slappéd and Whipped- leaving him covered in bruises.
-Dec., Tab VV at 2, J4; T;. 238. -had 'to‘ wear long swea;ters, even'in tﬁe |
summer when it was hot, to hide the bruises. -Dec., Tab VV at 2-3, 4. -
taught his sons to abuse and yell a | and frequeﬁﬂy beai-when he refused

to abuse- @R D<:-. T=b vV at 3, T6. (Jisolated his sons, prohibiting

them from leaving the house except to go to school. -Dec., Tab VV at2, 3. When
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—. secretly'visi_ted her sohs,-always found out and beét-afterwards.
SO, Tab VV at 2, 3.
as e did with (D, (R <bvs-d (R =~d QEEEEEER i» pubic.

Appl1ca110ns for Withholding of Removal of_ —

filed on August 3, 2006 at B4. Pgople who worked in the family restaqrant and lived in.
parts of-’ s family’s house knew about the abuseT Amended Dec., Tab QQ at 15,
f41. -abused his sons with the full acquiescence of the. police. Applications for
Withholdjng éf Removal of — and — filed on
August 3,2006 at B4. In{JJJJJJJ§ “the entire community knew” that -and s

were bemg abused, and no one ever stopped- Applications for Withholding of

Removal of— — filed on Augnst 3, 2006 at B4.

F. The Authorities Failed To Protect-And Hex Children From
’s Abuse. v

As part of he; quest to get back her children;- went to the public records
building in -to get copies of her children’s birth certificates. . Amended Dec.,
Tab QQ at 13, Y33. | A good friend of-’s mother, who Wa-S' the mayor of the
Municipality of-, prevented -ﬁ'om entering the building and told her that

| é_hé Woul'd.not be able to get back her children. Amended Dec., .Tab QQ at 13, 1]33.. |
- then sought help from the Desarollo Integral de la Famiba, or DIF, a Mexican
govemmental orgamzatmn that provides ass1stance n domestxc and famﬂy violénce
cases. Tr. 106, 109; Amended Dec., Tab QQ at 15, y42. Because-’s sister was the
president of DIF m-, -traveled to the DIF offices of a nearby town to see
an attorney. Amended Dec., Tab QQ at 15-16, J42. -told the DIF attorney that

-had taken away her children and was abusing them, but the attorney would not '
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help-because of -s sister’s positibn. Tr. 106; Amended De.c., Tab QQ at
15-16, J42. _

After- took away her children and her belongings,- wés left with
nothing. She slept on the floor on a blanket that she borrowed from her landl(-)rd.
Amended Dec., Tab QQ at 13, '1]34.- - came to her house when she was not there,
broke her glass doqr, and stole money from her. Amended Dec., Tab QQ at 13, §34; Tr.
115. He stole - s ofﬁcial stuaent files and then blackiailed her, forcing her to
pay him to get back the ﬁleé. Amended DAec.,v Tab QQ at' 15, 40. He demanded that -

_ pay him money to sup_poﬁ the children, even though he would not let her see
them or_care for them her_:;elf. Amended Dec., Tab‘ QQ at 13, Y34.  He continued to
threaten-, telling her that he would hurt the children and sﬁe could do nothing
“about it. Ahnended Dec., Tab QQ at 13, .1]34-‘ - lived across the street from the
police station, and when- tried to go to -’s house to see the chﬂdren, a
police officer wa;ﬁed her away and prevented her from entering the house. Amended
Dec., Tab QQ at 13, §34; Tr. 107.

AIn.Fei)ruary 1_'996,-consulted Wﬁh several lawyers in order to get back her
children. Amended Dec., Tab QQ at 14, 36. ([ bribed the tawyers{ R spoke

with, and they refused to .helpvher. Amended Dec., Tab QQ at 14, 136. In an effort to

escap‘e-s inﬂuence,-traveled:to the nearby town of_to |

seek cuStody of her children. Amended Dec., Tab QQ at 14, Y36. The judge, whose-

name was Aguas, awarded custody to- even though the judge knew- was

abusing the children. Amended Dec., Tab QQ at 14, 36; Tr. 110: Supplemental Dec.;

Tab A at 1-2, 1{5 . Shortly thereafter, Judge Aguas retired, -and- went back to the
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— courthouse énd appeared before a new judge, Ricardo Reyes 1\40::JL’£esim')sT
Amen_ded'Dec,, Tab QQ at 14, 37. Judgé Montesinos told-that be was willing
to award'- custody of the childreﬁ.if she had sex with him, but she refused.
"Amended Dec., Tab QQ at 14, Y37. The judge_:‘told- that she was not a good
mother; beéaﬁse a good mother would do. anything to get back her children. Tr. 112.
Judge Montesinos alk;wed-and -to reméjn in the custody oi- even
though the judge knew that-wa_s ébusing his sons. Supplemental Dec., Tab A at
12, 5. O oo ciscovered thot (Il and bis family had bribed Fudge
Montesinos. Amended Dec., Tab QQ at 14, {37.

—wa's extremély depressed after her second court hearing. Tr. 112. The
same day, she took eigbt sleeping pills that she had gotten from her neighbor. Ameﬁdt;t.i
Dec., Tab QQ at 14 438; Tr 112. - s;wallowed one pill after the other “without
notlcmg’ and became very light-headed. Tr 112. She eventually collapsed from the
medication and was sent to the hospital Aniended Dec., Tab QQ at 14, Y38; Tr. 113.

G. _Fmally Obtamed Custody Of Her Children And Attempted To
No Avail To Flee

—Went to court in—for the third time in 1996, seeking

custody of her children and complaining of {fffs abuse of his children. Amended
Dec., Tab QQ at 16, §43. She appeared before éthird judge, Gilberto- Molina Bermudez,
. who said that he would award-custody of her children -because they were young
~and because she would taice better ;are of them. Amended Dec.,. Tab QQ at 16, 45; Tr.
115.. Although the judge knew that-was beating his children, he told- .
that if her oldést son wanted to hive with His faiher, he was free to do so. Amended Dec.,

“Tab QQ at 15-16, §45; Tr. 116-17. _waJ_lted to live with his fathér, and after the
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hearing lived with him for almost a year. Tr. 117. (I and {Rtved with

G

The judge also o;dered - to stay away ﬁom-. Amended Dec,
Tab QQ at 17, 1[45. -did ﬁqt obey this iorder? and instead conﬁnued_ fo beat and
threaten- even in public streets. Tr. 118-19; Amended Dec., Tab QQ at 18, 1f49.
On one occasion, -pulled-by the hair when she was in a music store, beaf
her and vslashed.her jacket with a kpife. Tr. 122-23. None of the people Who V\_/'itnessed
this incident or-s cher public beafjngs and abuses of - did 'myﬁing_to
help her or to ieprimand-. Tr. 123; Amended Dec., Tab QQ at 18, 749.

After the custody hearing, - told- that if she tn'eci to move awajf he
-Would kall her or take away her cﬁl&en. Tr. 119. - tried to get a teaching job in
a public schoél ina diff_erent part of Mexico, bi.l_t eacﬁ time she submitted an application

it was denied. Tr. 119. The last time- tried to submit a job transfer application,
the person handhng the papefwork told her that she should give up because -had
ensured that her applications would not be reviewed. Tr. 120.

- continued to abuse his children even aﬁer_left his hquse and all
three children lived with- Amended Dec., Tab QQ at 18, §§50-51; 20, 1[57 By |
August 2000, -’s constant verbal and phys'ical abuse was taking its toll on the

| children. Amended De.c.., Tab QQ at 18, 750. -and-bcth were sick very
often, and- incurred very large medical bills, wﬁﬂe Teceiving no ﬁnaﬁcial
supf;ort from- Amended Dec., Tab QQ at 18, §50; Tr. 140. - also had

| s'igniﬁcant. debts reinainiﬁg from her qustody battle with - Amended Dec.,

Tab QQ at 17. She decided fo travel to the United States to earn money so that she could
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pay her bills and other debts. Amended Dec., Tab QQ at 18, 1[50.- left all three

of her children in the care of her sisfef- who was living in— Amended- -
Dec., TabQQ at 18, 150; Tr. 139. ([l cotied (M i the United States on

mulﬁple occasions, tﬁreatening that he could do whatevef 1’i§:-wanted to her and that he
knew how to make her retl_lrh to Mexico. Tr. 140-41. - retm;ned t.o Mexico after
nine months primarily because of-s threats that he would kill- and harm
her children if she did not return. Amended Dec.,.Tab QQat 18, 151; Tr- 141-42.
When_retuméd to México-in early 2001, -’ s abuse worsened. Tr.
142. He.“pu.nished” _fof defying him by leaving for the United States. Tr. 142.
He continued to beat and ﬁeaien ﬁer- Tr. 142-43. He sta]kéd ber Aso that he could beat
her in public. Amended Dec., Tab QQ at 19, §52. He hit her in front of his friends to
show that he had power over her. Tr. 142-43. He insulted her in the streets, caH@ hera
prostitute and a whore in front of others and in froﬁt of her childreﬁ. Tr. 142;43;
~Amended Dec., Tab QQ at 19, '1[52. -evexi attempted to ‘éseH”- into
prostitution, taking money from a convicted murderer who then stalked-

Amended Dec., Tab QQ at 19, §54. When (i} o' (Il t2t sbe did not want
him to insult her, and that she wanted him to Jeave her alone,-told her that it

would never happen because_belonged to hum. Tr. 143. When -

confroﬁted bout his abuse, he hit her even more. Tr. 143.

o (R sought Child Support, But Instead Of Helpmg-, The -

Court Sent Her Back Into The Hands O

In 2002 the debts for_s medical care were pﬂmg up, and- who

could no longer support her children, had no choice but to seek support from- Tr.

144; Amended Dec., Tab QQ at 19-20, §55. She retumed to coust in (R -
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a child support hearing. Tr. 145.'- needed witnesses on her behalf to ;[esﬁf5f at
' the heaning, but -threatened to kill the inéividuals who were scheduled to testify
and ornly one, named- showed up. Amended Dec., Tab QQ at 20, §55; Tr. 146-
47. Afterthe hearing,_aéked his friends in thé police station to arrest in
retaliaiion_ Amend;:d Dec.; Tab QQ at 20, §55. The .pol.ice accidentally arrested
-s brother, thinking that he'wa-, and jailed him. for several days to
intimidate him. Amended Dec., Tab QQ at 20, {55. |
The judge did not award- child support, l-mt he told her she could live in a
part of -s family’s house, next door to where- lived and in the same
building as - and his family. Amended Dec-,. Tab QQ at 20, 956; Tr. 147.*
- did not want to live in close proximity to-, but :her financial sitt_laﬁoﬁ
' gave her no choice. - Amended Dcc.; Tab QQ at 20, §56. Affer, and the children
mo,v‘ed- in,-continued to beat all of them violently. Aménded Dec., Tab QQ at 20,
957. He vérbally abused and humﬂialed— and the children regularly. Amended
Dec., Tab QQ at 20, §57- - asked -o beg for money in public and made
_extort money from- so that- could gamble vs-fith it Ameﬁaed

Dec., Tab QQ at 20, §57. On one occasion,-lockcd- in the house from:
the outside While- and her friend were insidé to prevent them from attending a

rosary ceremony for a friend’s funeral. Amended Dec., Tab QQ at 21, §59; Tr. 148. He

then bear- as well as her friend when she came to-s defense. Tr. 148.

In February 2004,- broke _into-’s house and tried once again to rape

>s fainily’s house was once a botel building and comsists of several
contignous areas. Amended Dec., Tab QQ at 4, 9.
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her while. she was home alone. Amended Dec.; Tab.QQ at 20, 1[58. He entered. her
bedroorh, covered her mouth aﬁd took her clothes off. Amended Dec., Tab QQ at 20-21, -
958 He kicked (il s dog, who began to bark and alerted a neighbor. Amended
Dec., TabQQ at 20-21, §58. The neighbor, who also worked in -.s family’s
restaurant, came into the bedroom and interrupted- Amex;ded Dec., Tab QQ at
21, 158. -threatened to kill the neighbor’s daughter if the neighbor told anyone
what she saw, and later had the ne1ghbor fired from his famﬂy S restaurant Amended |

’Dec Tab QQ at 21,958,

L F Fled To_And- Continued To Threaten And
a

rass Her.

- cquld no longer sta'nd- s daily abuse of her and the children.
Amended Dec., Tab QQ at 21, §60; Tr. 147. She realized that- would not stop

. until he kiiled her and that the police wéuld do nothing to protect her. Amended Deé;,
Tab QQ at 21? 960. Desperate, she gave ﬁb ber job 'o_f ten years and fled once and
forall. Amended Dec., Tab QQ at 21-22, 161; 'fr. 147. She koew that {JjJJjj§ould find

her if she was in Mexxco and within hIS reach, 50, on May 19, 2004 she entered the

Umted States mth-and- Her daughte- who is a U.S. citizen,

entered separately, traveling by plane. Amended Dec., Tab QQ at 22, 62; Tr. 147-49.

- and her children went to live with -’s sister - in-, -
@R /:ocnded Dec., Tab QQ at 22, 162; Tr. 147-49. (I i rot o1 (R

that she was leaving or where she was going. Tr. 147-49.
-Was extremely depressed when she arrived in the United States. She tried
to avoid thinking about ber past because it was so painful. Tr. 149. She suffered from

insomnia, nightmares and headaches. Tr. 149. (i} tost the desire to do anything
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and focused on living “one déy at a time,” working over 65 hours a week as a janitor to
support her children. Amended Dec., Tab QQ at 22; J64; Tr. 149.
| After- moved to the United States,- tracked her down at her sister
-’s house and‘called her there multiple times, thre;atening her.' Supplemental Dec.,
Tab A at 2, 6. Approxixﬁately five months later, in or around October 2004,-
“and the children moved out of -s house and into' their own apartment m-
Supplemental Dec., Tab A at 2, 7. - signed up for- telephone s¢rﬁce and
obtained her own landline telephone number. Supplemental Dec., Tab A at 2, 7. After
- moved,- continued to ca]l- s house 1 m search of her, demand.mg to
speak Wlth_and threatenmg her family. Supplemental Dec Tab A at 2, 8.

In June 2005 - who was very concerned about his mother’s emotional health,
went to his teacher for help Tr. 245. - s teacher suggested that the family contact'
the Lawyers’ Committee for Civil nghﬁs regarding applying for asylum. Tr. 153. -
talked to_ about his teacher’s suggestion, but- was too depressed and
emoﬁonélly stressed fo consider applying for asylum. Tr. 153, 246. She did not war;t to .
think about her past or remember all of the abuse she endured in Mexico. Tr. 153, 246._.
Asa result,- did not immediately contact thé Lawyers” Committee or apply for
asylum.  Tr. 153. Finally, in September 2005, (il with the belp and
encouragement of- went to see the Lawyers” Committee about ﬁlin;g an asylum
apphcatmn Amended Dec., Tab QQ at 23, §69; Tr. 246. She' ﬁled her apphca’aon for

asylum, thhhoidmg of removal and CAT relief on December 21 2005.

In the meanﬁme,-conﬁnued 1o call-s bouse in search of -
Supplemental Dec., Tab A at 2, §8. On one occasion, -told-that- S
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daughters would be in serious danger if (Ml did not call him back immediately.
Supplemental Dec., Tab A at 2, 8. _Was -extremely scared apd Worriéd that

-was going to harm hef family, so she called him. Supplemental Dec., Tab A at 2,
98. He bulhed and threatened —vin-to giving him her new .telephone number.
Supplemental Dec., Tab A at 2, §8. . -

After- obtained-’s new telephone number, he called her directly and
continued to threaten her. Supplemental Dec., Tab A at 2, 1°. - became
1ncreasmgly scared of| - s threats and dlsconnected her telephone after a pa.ttlcularly
mtumdaimg telephone call from-m or around February 2006. Supplemental Dec., .
Tab A at 2:, 19. _obtained a second la_nd.lin?7 number of _hcr own and was
extfemely careful not to give it out to anyone who might have contact: with-
because she did not want h1m to find her and harm her. Supplemental Dec., i‘ab A at 2,
0 : , .

* In or around September ‘2009,‘- received a telephone call from a woman
named{JJJjj}, who s from ({JjJJff§ and who is a friend _of-’s.. Supplemental Dec.,
Tab Aat2, f11. -was very surprised to hear from-——she had no idea how

-could have gotten - s second landline number, bec;au;]se- did not
| give it to anyone in Mexico. Supplemental Dec., Tab A at 3, {11. -toid- ‘
" that she wanted to comé visit her and that she had heard that—m beautiful.

Supplemental Dec., Tab A at 3, 1. When (Il seid that she lived far from{iff)

_ - responded that she knew_ hved near _
 Supplemental Dec., Tab A at 3, {11, -told- that she was moving to-

which was not trie, and got off the telephone as qu_ibkly as possible. Supplemental Dec.,
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Tab A at 3, 11. -Was worried that- had asked-to locate her, and

very soon aﬂex- called,- disconnected her second personal landline number -

because she did not wan-to find ber. Supplemental Dec., Tab A at 3, §{11-12.

J. -’s Abuse Emotionally Destroyed-And Her Sons.

- suffered, and conmtinues to suffer, from anxiety, depression and
nightmares. Tr. 149; Amended Dec., Tab QQ at 24, 170.. Certain colors and smells
remind her o and trigger ﬁemoﬂ@s of his abuse. Amended Dec., Tab QQ at 24,
970. She often féels scared and over&héhned, and she continues to .endure facial
paralysis from-’ s dislocation of her nose. Amended Déc., Tab QQ at 24,'1]70; Tr. -
150. Psyéholééical expert witness Dr. YQeﬁe Flores, Ph.D Adi'agnosed_ with
depfession, post-traumatic stress disor.der (“PTSD™) and suicidal ideatioﬁ. Yvette G.
Flores, Ph.D. Psychological Eyaluaﬁon 01- (‘-‘Evaluation”), filed

-as Ex I to“Respondent’s 'Amended Brief on September 12, 2006, Tab R_R at ,84—86; '
_ Psychological expert witness Linda Sikes, LCSW, also diag;nosed_ with PTSD.
LindaR. Sikes Psychological Asylum Evatuation of (| | N ENNEEN (“Sikes- |
~ Evaluation™), filed as Ex. F to Respondent’s Amended Brief on',September 12, 2006,
" Tab UU at 4-9. ' |
As expert witness Dr. Stuart Lustig eXplained, patients suffering _frdm PTSD, such
as-, experience a’ “foreshortened sense of future” and have, as their fo&.ls, their
immediate sunﬁ'val. Declaration of Dr. Stuart L. Lustig in Suéport of App‘licaﬁon by
—for Political Asylum and Withholding of Deportation (“Lustig
Declaration”j, Tab B at 2, Y3. They avoid people, plac;:s and activities that remind them
of the traumas they have endured. Lustig beclaratib_n, TabB at 2, f4. They "have

' difficulty concentrating. Lustig Declaration, Tab B at 3, 5. Dr. Lustig concluded that
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the PTSD that- sufféred as a result of- s abuse likely prevented her from - :
timely filing for asylum because it required a degree of concentration and ﬁ.tture-b]_tiénted
thinking of which shé was not capable, and bef:ause it required her to recall énd recount
painful and traumatic events. Lustig Declaration, Tab B at 2-3.

Like his mother, - suffers fr01;n severe .depression; without conﬁﬁuing
psychological intervention,- faces a véry high risk of suicide. -Yvette G. ‘Flores,
Ph.D. Confidential Psychological Evaluztion of- (GG valuation”), filed
as Ex. K to Respondent’s Amended Brief on September 12, 2006, Tab TT at 106.'-

-has severe emotional :problems because of the abuse he suffered at-s bhands. -
Amended Dec., Tab QQ af 23, 68. He is so traumatized by the abuse he suffered as a
child that he maintains that he “dé[es] not have é father.” Yvette G. Flores, Ph.D."
Confidential Psychological Evaluation of _ ("- Evaluation™), filed as
Ex.J to Respondent’s Amended Brief on Septgmber 12, 2006, TabSS at 88. He is

emotionally closed, suffers from isolation, and “is at extremelﬁf high risk” -
Evaluation, Tab SS at 97. | | | |
_fe_ars tha. will ﬁolehtly abuse or kill hef if she retumns to Mexico, -
and that his abuse will be even worse than in the past as punishment for her flight. . Tr.
155;. Amended Dec., Tab QQ at 24, 971.. She Aalso fears for her children’s lives. .
Amended Dec., Tab QQ at 25, ﬁ[73. -simﬂar_ly fears ﬂxat-'win kill him and
his mother if they return to Mexico. -Evaluaﬁdn, Tab TT at 106. {JJfjdoes not
" believe that the aﬁthoriﬁes will protecf him or his mother. -Evaluation, Tab TT at

106. Because of-s influence and connebﬁons,-be]ieves that_

would be able to IoCate- even if she left- and moved to another region of
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Mexico. Amended Dec., Tab QQ at 24, 1[71

k. (@R voua Be Able To LocatcfJJJJJJ} And Her Sons If They

Returned To Mexico.

| Jimena Avalos Capin, an expert in _ Mexican transparency laws and access ‘to |
'information, opined that if - returned to Mexico and éontinﬁcd to téach in a
public school, anyone with access to the Internet could leamn her lbcati;)ribof employment
tljrough publiciy available databases. Declaration .Of Mexico Expert Jimena Avalos
Capin (“Avalos Dec.”), Ta-xb~C at 3, {10. If- returned to Mexico and used her
teaching license to Work n ti1e brivate school system, anyone with access to her teaching
license numbér—includhg_——could obtain information regarding her current place
‘of work. Avalos Dec., Tab C at 3-4, {11. Accordmgly,- s profession, which is
her only livelihood, “places her in an exiremely vulnerable ‘i)osition” of bcing located
under cuqent‘Mexican transparency standards. Avalos Dec., Tab C at 2, ﬁ7. |
Even xf- were never to‘ work as a teacher again, shé and her-sons would be
required to submit their ad&%ses toa numBer of public _databaées in order to live legally
in any part of Mexico, and it would be easy fof- to locate them thrqugh those. .
‘databases. Avalos Dec., Tab C at 2-4, 97, 11. For example,-and her soné |
would have to register with ;che AFederal Electoral Institut¢ and obtain a voter
identiﬁcation card (Cfedenbial para votar con fotografia, or IFE card), whicﬂ 1s widely
used for identiﬁcaﬁon m Mexjco. | Avaloé Dec., .Tab C at 4, §13; Deciaraﬁon of Mexico
Expert Dr. Alicia Elena Pérez Duarte y Noféﬁa (“Pérez Dec.”), TabD at 16, {32.
-and her sons also would be required to rcgijster‘thei'r éuirent address with the
Population Registry (Cédula Unica de Registro de Poblacién) and the - Taxpayers

Registry (Registro Federal de Causantes) of the Ministry of Finance. Avalos Dec.,
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Tab C at 4, |13.

‘Ms. Avalos opined that in her experience, third parties can obtain an individual’s
address from ’,[he;se two databases, and/or from the Eederai Electoral Institute, by
contacting a mid- or low-level employee at the office of each registry. | Avalos Déc.,
; Tab C at 1, 4-5, 12, 14-16. ThlSlS particularly .tr.ue when the third party is male and
purports to be the registered individual’s husband. Avalos Dec., Tab C at 5, §15. In
addition, both Ms. Avalos'and Dr. i)érez éxplained that a third party could easily bribe a
* Mexican government official in exchange for an 1nd1v1dual’s pnvaie mformahon Pérez
Dec,, TabD at 15-16, Y932, 35; Avalos Dec., Tab C at 5, ]16. Accordmg to Ms. Avalos,

“it is very common for public officials to glye,out personal data” m exchange for bnbe;s.
" Avalos Dec., Tab C ;t_ 5, 716. - | |
Fiﬁajly,- énd ;Lhose in her circle are in a position to influence Mexican
goverﬁment officials in every public entity. See supra, pp.6-7; Avalos Dec., Tab C at 6,
.1119 Accordingly, tbrough- s connec’uons to- it would be particularly.
easy for- fo locate -no matter Where she lived in Mexico. See supra,
pp.6-7; Avalos Dec., Tab Cat 6, §19. Indeed, through his connection to (| N IR
“is almost certam to find |-], especially if she were to work as é teacher again but
‘even if she did not, througﬁ his almost guaranteed accesé to he_r.pervsonal_ data by me_ahs
of the registries” mentioned supra, pp.26-27. Avalos Dec., Tab C at 6, 1[19.

II. VIOLENCE AGAINST WOMEN IN MEXICO.
A. Violence Against Women, Incluﬂing Domestic Violence, Is Pervasive,
Considered Normal, And Has Been Broadly Accepted Within The
Mexican Soc1ety And Government

Violcnce against women in Mexico is pervasive and committed with impunity.

Widespread cultural beliefs that women are inferior to men—and therefore subject to

7 | 36



their derqands, decisions, and control—perpetuate violence against women by accepting
itas “norrﬁal and tolerable.” Adriana Beltrdn an& Laurie Freeman, Hidden in Plain Sight,
Violence Agairist Women in Mexico and Guater;zala, A WOLA Special Report (March
2007) (“Hidden in Plain Sight”), Tab G at 3 As Dr. Alicia Elena Pérez Duarte y- Noroiia,
an internationally-recognized expert on women’s rights and violence against women in
Mexico (“Dr. Pérez”),' whose declaration is submitted with this brief, has observed, “deep
and persistent 1nsensitivity to gender issues, as well as generalized discrimination against
. women in social and governmental strucmres,- are the cause of widespread gend@r—‘;)ésed
violence throughout society, as well as in domestic relationships.” Pérez Dec., Tab D at
2, 2. This violence agamst women “and the attitudes which perpetuate it, is like ;.social
cancer which appears generation after geperaﬁon. Itis learned in the family, is reinforced
by a culture of subjugation, and is reflected in the society and its structures.” Pérez Dec.,
TabD at 10, {18. | -

The moét recent official survey on the subject of domestic vibler;ce, published in
2005 on the basis of information gathered by the Nationgl Survey on the Dynamic of
Relations in the Home (Encuesta Nacional sobre la Dindmica de las R»c;laciones de los
. Hogares,- ENDIREH), found that 49% of women over the age of 15 living with a partnér B
or. spouse reported some form of ﬁolence by their partnér duﬁng thé preﬁous year.
Amnesty Intemaﬁonal,i Mexico: Briefing to the Committee on the Elimination of
_ Discrimination against Women (June 2006), Tab F at 13; Hidden in Plain Sz‘éht, Tab G at
6. | |

Despite widespread recognition of the prevalgn_ce of violence against women in

Mexico, the official statistics are skewed due to under-reporting. The ENDIR_EH survey
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quoted above found that- “82 per cent of women who said they had experienced physical
or sexual violence had not reported this to an official body, such as thé police or
prosecutor’s ofﬁge.” Amneslty-Iutemational, Women’s iStrugg_le for Justice and Safety,
Violence z'ﬁ the Family in Mexico (August 2008) (“Women’s Struggle™), Tab H at 16.
Mény survivors indicate that they encduntered reluctance or refﬁéal by police officials to
register their cases and initiate an investigation; “[t]hese responses . .. deter them from
pu.fsuing compléints.” Women’s Sﬁuggle, Tab H at 21. |

B. In Mexico, Women Occupy A Suboerdinate Peosition In Society, And
‘ Suffer Discrimination And Exclusion In All Aspects Of Life.

Gender inequality m Mexico is not a recent phenomenon; women historically have
been oppreséed, and cultural norms persist that conceive.of women as subordinate to |
men. As Dr. Pérez e_xplained, “[v]iolence against women and the impumity which
accompanies it, has its origins in a culturé of machismo, which both promotes the
subjugation of Wbmen and celebrates male domination.” Pérez Dec.,, TabD at 9, 1{15.
The conditions faced by women in Mexico are aﬁong the worst in Latin America and
have caused the country to become the subject of close scrutiny by the United Natlons,
the Orgamzatlon of American States, and other entities concemed about “the
pervasiveness of patriarchal attitudes which nnpede the enjoyment by women of their
human rights and constitute a root cause . of violence against women” throughout Mexico.
U.N. CEDAW, Concluding Comments From the Committee for the Elimination of
'D;'scrimihation against Women: Mexico (Angust 25, 2006), Tab I at 3.

As a United Nations report on the subject expl@: “[v]iolence against women in
Mexico typically resembles only the tip of an iceberg with more éystemic and complex

~ problems lurking below the surface, which can only be understood in the context of

2 - 38



socially entrenched gender ineguality on tize one hand and a multilayered goverz"zancev v
and legal sy.'stem that does no.t‘ effectively respond to violent crime, including gender-
based violence, on the other ha.nd.”_. U.N. Commission on Human Rights, Report of the
Special -Rappo.rtgur on Violence Against Women, its Causes and Consequences: Mission
to Mexico, .'U.N- Doc. E/CN.4/2006/61/Add.4 (January 13, 2006), Tab J at 5 (emphasis
added). |

The AMex.ican government itself has acknowledged fhe depth of aiscrimination _
against women. .The government attributes challenges created .by bias against women in
Mexjoo to a “culture deeply rooted In stereotypes, based on the underlying assumption
that women are inferior.” Pérez Dec., Tab. D, ;.t 9-, ‘[[14'(quoﬁng U.N. CEDAW, Report
on Mexico produced by the Committee on the Elimination of _Discfimination against
Women under aﬁ‘z’cle 8 of the Optional Protocol fo the Convention,_ and reply from the
Government of Meﬁco, U.N. Doc. CEDAW/C/2005/0OP.8/MEXICO .(January 27,.2005),
at 55). | |

C. Violence Against Women Has Reached The Extreme End Of The

Continuum Of Violence, Resulting In The Phenomenon Of “Femicides”
Or Gender-Motivated Killings.

 Mexico is internationally infamous for its growing “femicide” epidemic—that is, A
for the violen;[ gender-motivated killings of women, marked by extreme brutality and
impunity. Hidden in Plain Sight, Tab G at 10; see also Pérez Dec., '_I‘ab Dat 11, §17 (the -
femicides are “the product of a patria.rchal and mjsogynisﬁc .culture which sends a
_'rﬁessage to those responsible for this violence that they will not be p_rosecuted'for their
acts”)-. Alﬂlough much ‘presé coverage has focused on femicides in Ciudad Judrez and

Chihuahua, Mexic;o, gender-motivated killings occur througﬁout Mexico. According to a

study of femicides commissioned by the Chamber of Deputies of Mexico’s Congress,
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between 2006 and 200’} “[v]idlence against women claimed 2,232 lives™ across Mexico.
Brief Deputies More Than 2,000 Women Killed in Two Years, THE FINANCIAL TIMES'
-LovaTep (Global News Wire), March 5, 2009, TabL at 1. Seventy percént of women
homicide victims in Mexico were killed By their intimate partners (Pérei Dec., TabD at
8, 13), but fewer than one in ten gender-based killings is ev;er proseéuted under the law.
Pérez Dec., Tab Datll, _ﬂ[l7. g | |
"According td tﬁe United Nations Special Rapporteur on Violence Against Women,
“[t]he situation in Ciudad Juarez, which occupies a céntrai focué .. . should be perceived
as an exemplary case since similar patterns of \.riolence against W01;13n are observed in
other parts of Mexico. Ciudad Judrez has simply become visible due fo the national and _
international attgnﬁon it has attracteé_ This selective attention to the problem may allow
the violence in other parts of Mex_ipo -..to bbnﬁhue out of sight with impunity.” U.N..
Coﬁnmissiori on Human Rights, Report of the Special Rapporteur on Violence Agéinst
Women, Aits Causes and Consequences: Mission ;‘o Mexicb, UN Doc.
E/CN.4/2006/§1/Add.4 (Januaryl3, 2006), TabJ at 4. Althdugil “[s]ome officials have
aﬁ:eﬁapted to claim that these killings are not part of an endemic phenomenon, or that they
are limitedi to " certain areas of the country such as Ciudad Juarez . . . the .Mexican
Congreés, as well as civil society organizations have documented femicides as occurring
fhroughout the country.” Pérez Dec., Tab D at 11, J17. |
| As Amnesty International has emphasized, “[a]lthough murders of women can be
attributed to many diffe%ent motives and perpetrators, many cases share cémmon features
that iﬁdiéate gender-based violence; that is to say, the gendef of the victim seems to have

been a significant factor in the crime, influencing both the motive and the context as well
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as the type of violence suffered by the woman and the way in which the authorities
‘ -resp_onded toit.... | The fact that the state authorities re;:ognjzed family violence as a
' speciﬁc offence only three years égo illustrates the resistance there is to aclézowledging
the seriousness of this phenomenoil and its relaﬁonship to other female murders.”
Amnésty International, Developments as' of September 2003—Mexico: Intolerable
Killings: 10 years of abductions and murder of women in -Ciudad Judrez.and Chihuahua
(September 2003), Téb M at 25-26.
D. The Mexican Governrhent Fails To Take Violence Against Women

Seriously, An'd'T.o Put An End To Impunity For Such Violence, In Part
Because Of Long-Standing Societal Attitudes. .

'Violence against ‘women is coﬁ:mitte_:d with impunity in Mexico, and neither the
police nor the courts providé effective protecﬁonk to women. "‘Thi-s failure of protectit.)n,
and its resulting impunity for abusers, 1s a result of di_scriminatory laws, as wéll as biased
attitudes on the part ;)f ie ﬁoﬁce, prosécutors or judges.” Pérez Dec., TabD at 7, 1[ 10.
When victims of domestic violence seek criminal prosecution of their abu$efs, police and
prosecutors ' frequently indicate that such violence is a “private miatter,” such that
prdtcction is ina&equaté and prosecution is unlikely. Pérez Dec, TabD at §, |13.
- Indeed, local officials such as police and prosecutors pay a significant role in “deterring
women from -reporting violence.” Amnesty International, Women's Struggle for Justice
and Safety, Violence in t)ze.Famib) in Mexico (1 August 2008), TabH at 6. Amnesty
International reported that when women attem;.)t'to report domestic violence, officials
refuse to accept their complaints “because they consider it a private family matter, or -
because they assume women will ﬁthdraw the comiplaint later, or because, in their view,.
the violence is not serious enough to merit aﬁ:entibn."" Amnesty Intemaiipna.l, Women’s

. Struggle for Justice and Safety, Violence in the Family in Mexico (1 August 2008), Tab H
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at6.

In addition, although women are frequenﬂy the vicﬁr_ns of brutal assault, they often
are blamed for the abuses they suffer by government authorities who do not take their
fear or injuries seriously. Violence against women is met with indifference by the
authorities whose responsibility it is to take action. “If a woman courageously attempts
to report her abuser to the police, for example, a common response is for them not to take
her fear or her injuries serjously . . . . Most police, prosecutors and judges in Mexico do
not take seriously the risks that these women Tun, regardless of whether they have
reported abuse in the past or when they have visible injuiieé - .. . Beliefs that a woman is
responsible for being abused because she failed to obey her partner are prevalent among
both the general population and the authorities.” Pérez Dec., Tab D at 13, 121.

As a result, impunity for crimes involving’violence against women 1is the norm.
“[IJmpunity for human rights violations and all forms of violence against women remains
widespread in many parts of Mexico.” Amnpesty International, Mexico: Briefing to the
Commiﬁ‘ee on the Elimination of Discrimination agéinst Women (June 2006), Tab F at 5.
* As the UN. Special Rapporteur-on Violence Against Women explains:

Impunity for sexual violence against women is extensive and perpetrators of
such crimes are rarely brought to justice ... The victims’ distrust in the
justice system and the lack of protection for the women who report that they
have been victims of violence also contribute to the high rate of impumity. . . .

. The subordinate position of women in the family and in the community and -
the lack of information and resources at their disposal contribute to- the
perpetuation of violence and constrain their access to justice: I would also
like to make note of the lack of respobsiveness of the police or the

- prosecutors when receiving a complaint and their reluctance to take action

-and to follow-up to the complaints related to violence against women. Such
behavior not only maintains a system of impunity but also prevents women
from exercising their rights at equal footing to men,. thus perpetuating their
vulnerability. . -

United Nations, March 2, 2005, Press Release, Special Rapporteur on Violence Against
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Women Ends Visit to Mexico, Tab N at 1.
E. Mexican Lavws Do Not Protect Women From Gender-Based Violence.

In February 2007, in response to demands of Méxican organizations and to
mternational outcry regarding ths lack of protection from, and punishment for, violencs
against women, Mexico’s Congress approved the General Law on Women’s Access to a
Life Free of Violence (Ley General de Acceso de _las Mujeres a una Vida Libré de
Violencia), a federal léw aimed at preventing, pux_;dshing and eradicating ﬁolence against
women throﬁghout tbe coum:ry:S This purely aspirational law encourages states to review
and reform their civil and criminal laws to sliminate discriminatory provisions and to
address gender violence issues. The 2007 law defines violence against women as
includiﬁg psychological, physical, econon'aic, and sexual violence. It also includes plans o
for the establishment of “implementation mecha.msms V

In order for the 2007 law to have any practlcal effect, it must be enacted by each of
Mexico’s thirty-two states through local laws and regulations. Imn_ngration and Refugee
Board of Canada, Mexico: Implementation of the General Law on Women’s Access to a
Life Free of Violence (June 2008¥Apfil 2009) (26 May 2009), Tab O at 1-2. And it must
actually be enforced at the local level. Three years after ;‘he law’s passage, there is
general consensus that it has yet to have any discernable impact. As Dr. Pérez observed,
despite the passage of the 2007 law, “[t]here has not yet been a reduc’uon of v101ence

against women, nor the impunity enjoyed by those responsible for v1olenc_e.”A Pérez Dec.,

: The Ley General de Acceso de las Mujeres a una Vida Libre de Violencia

(General Law on Women’s Access to a Life Free From Violence) was published in the
- Diario Oficial de la Federacion Mexicana (Oﬁic:lal Journal of the Mexican Federatlon)
on February 1, 2007.
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Tab'D at 18, §36; _see also Amnesty Internafional, Mexico: Two Years On: The Law to
Protect Women has had no Impaét at State Level (29 “January 2009), TabP at 1;
Immigration -and Refugee Board lof Canada, Mexico: Impleméntaﬁén of the General Law
on Women’s Access to a Life Free of Violence (June 2008-April 2009), (26 May 2009),
Tab Oat 1-2.

Although the 2007 law was a “symbolic” victofy,_ “for women who are victims of
gender-based violence, the situation has not changed.” Pérez Dec., Tab D at 12, 20. As
Human Rjghts"Watch emphasized in a 2009 report, Mexican laws still fail to provide
sufficient protections againist domestic violence and sexual abuse:

Some laws on violence against women run directly counter 10 mtemailonal ‘

- standards, including provisions of Mexican law that define sanctions for

some sexual offenses with reference to the “chastity’ of the victim, ‘and

penalize domestic violence only when the victim has been battered

repeatedly. Legal protections that do exist are often not enforced vigorously.

Girls and womeén who report rape or violence to the authorities are generally

met with suspicion, apathy, and disrespect. As a result, victims are often

reluctant to report crimes and such underreporting in turn undercuts pressure

for necessary legal reforms. The net effect is that sexual and domestic

violence against women and girls continues to be rampant and shrouded in

impunity. : _
Human Rights Watch (HRW), World Report 2009-Mexico (January 14, 2009), Tab K at
2.
II. VIOLENCE AGAINST CHILDREN IN 'MEXICO.A

A. Child Abuse Is Wideéspread And Under—Reported_In Mexican Society.

Child abuse is rampant in Mexico—one study found that it occurs in seven of every
ten families in Mexico City. . Ruth Rodriguez, Child abuse in 7 of 10 fdmilz'es, EL
UNIVERSAL (July 14, 2003), Tab BB at 1; see also United Nations Commtttee on the
Rights of the Child, Consideration of Reports Submztted by States Parties to Artzcle 44 of

the Convention, Concludz'ng Observaﬁons: Mexico (8 June 2006) (“CRC Concluding
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Observations: Mexico™), Tab CC at 10 (mnoting the high number of reported cases of child

~ abuse in Mexico). - The Clinic for Care of Abused Children of the Mexican National

Pediatrics Institute (INP) has proclaimed that child abuse in Mexico is. a public health

prdblem_ _Rodriguez? Child abuse in 7 of 10 families, Tab BB at 1. Mexiean children are

abused mere frequently in the'home than anywhere else. Parents: who mistreats c}.zild.ren :
more, NOTIMEX (June 24, 2003) (only 5% of child abuse happens outside the family),

Tab DD at 1; Andrea Marquez, Child abuse: a continuing ?ractz‘ce EL PERI(')DICO DE

MEXICO (May 10, 2007) (“the most frequent [type] of child abuse” in Mex1co is within
the famﬂy and by parents), Tab EE at 1. Indeed, 70% of mfant deaths in Mexico are

caused by violent family members. Minnesota Advocates for Human Rights, Full Rzghts,
Whole Children: A Case Study of Child Survival and Human Rights zn Mexico (July
2601), Tab FF at 70. The Mexican Secretary of ﬁealth reports thet child abuse is

pervasive in Mexico across all ethnic groups and soeioeCOnomic classes. Extracto del
informe nacional sobre violencia y salud, Mexico Secre@ of Health, Tab GG at 21
(2006). Despite the recent emergence of governmental institutions to address the abuse
of children i in Mexico, the problem i is growing 1nstead of improving. Center of Social
Studies and Public Oplmon, Violence and Abuse of Minors in Mexzco (February 1, 2005)
- Vzolence and Abuse of Minors in Mexico™), Tab HH at 3.

Despite widespread recognition of the occurrence of chjld abuse in Mexican homes,
the ‘statistics available are skewed due to unde;—reporting- CRC Concluding -
Observations: Mexicq, ‘Tab CC at 10 (expressing. concern about the lack of adequate
reporting ef, and data concerning, child abuse and family violence by local DIF offices).

Studies estimate that only 20% of child abuse cases in Mexico are reported. Parents:
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who mistreats children more, Tab DD at 1. Because states adhere to va-ry'ing definitions
of abuse and do not. always maintain complete records, data that do exist are almdst
ceftainly maccurate and underestimate the true extent of the problem. Martha Frias-
Armenta and Bruce D. Sales, Discretion in the Enforcement of Child Protection Laws in
Mexico; 34 CAL. W.L. REV. 203, 205 (1997), TabI§; CRC Concluding Observations:
Mexico, Tab CC at 4 (noting concern abop.t the lack of "‘up—to—date and disaggregated
~ data” on abuse of children); CRC Concluding bbservations: Mexico, Tab CC at 7 (ﬁoting
- concern that cases éf torture and cruel and degrading Ueaﬁnent against children ;‘are not
reported™). |

B. Mexican Law Does Not, On Its Face, .Adequately Prevent Or Protect
Against Child Abuse.

~ Until recent years, child abuse was Iargél}; ﬁnaddressed in Mexican law. In 2000,
the Mexican Legislature made a primarily symbolic ';attempt to safeguard children by .
passing the Federal Law or.1 the Protection of the Rights of éirls, Boys and Adolescents.
But the federal law contains only aspirational language.® Ley para la proteccion de los
derechos de nifios, nifias y adolescentes, 2000 (quoted in Full Rights, Whole Children, -
- Tab FF at 116-3 0). The ‘federal law provides that states may enact laws and regulations A
to implement its aspirdﬁonél language, but it does not require states to do so. Ley parala
proteccion de los derechos de nifios, nifias y adolescentes (iZOOO) (quoted in Full Rights,
Whole Children, Tab FF at 116:30). International human rights organizations have
éxpresse& concermn tilat federal legislation in Mexico _dpes not adequately protect children.

See CRC Concluding Observations: Mexico, Tab CC at 2 (8 June 2006) (“not all national

“For a discussion of the federal and state systems of laws, see supra, p.34.
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legislation is in full conformity with the Convention” for the Rights of the Child).
Moreover, the Federal Act on the Protection of the Righis of Children of 2000 has
yet to be fully integrated info state Vlaws. CRC Concluding Observations: Mexico,
Tab CC at 2-3. ‘The United Nations Committee on the Rights of the Child has expressed
alarm regarding state child abuse laws:
The Comuittee is deeply concerned about the fact that cerporal punishment
is still lawful in the home, and is not explicitly prohibited in the schools, in
penal institutions and in alternative care settings. It is further concerned that -
children bave limited protection from violence and abuse under the law, and

consequently that corporal punishment is widely used within the family, and
in schools and other institutions. :

CRC Concluding Observations: Mexico, Teb CC at' 8: see also Silvia Garduflo, Mznzmzze
Equality; International Day for the Elimination of Violence agc_tinst Woment States have
failed to approve codes that guarantee the defense of women, EL NORTE (November 25,
2007) (djscussing individual state failures to adequately implement laws intended to
protect children from violence in the home and sexual violence), Tab JJ. To the extent
that they do purport to protect chﬂdren, the laws of different Mexican states are not
consistent with each other. Michael -Futterma.n, Seeking A Standard: Réconciling Child
Abuse and Condoned Child Reanng Practices Among Dyfkrem‘ Cultures, 34 U. MIAMI_
INTER—AM L. REV. 491,.502 (2003) (“At the heart of Mexico’s problem is the lack of
comsistency between the federal government and the states”),. Tab KK at *502; Garduiio,
- Minimize Equality, Tab JJ at 2. |

C. Mexican Laws That Purport To Protect Children Are Inadequately
Implemented.

Aside from their facial deﬁciehcies, Mexican laws that purport to protect children
have not been implemented adequately. CRC Concluding Observations: Mexico, Tat) CcC

at 2-3 (pew legislation regarding violence against children has not been fully
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. implemented in practice); CRC Concluding Observaﬁo;as: Mexico, Tab CC at 7 (cases of
* torture and cruel and degrading treatment against child;en aI.eAnot prosecuted “due to the
~ lack of appropriate instances and procedures to regiéter and process complaints™). The

government “has not allocated sufficient resources” to address the problem of viblence

against children. Full Rights, Whole Children, Tab FF at 96; United Nations Committee
on Economic, Social and Cultural Rigﬁ’ts, C’o_ncluding Observations: Mexico (9 Iuné

2006), TabLL at 6 (urgipg the Mexican gove@ent to strengthen and upgrade shelters

for abused children). Finally, laws protecting children are enforced a;rbitarﬂy. Frias-

Armenta and Sales, Discrjetion in the Enﬁ)rceﬁent of Child Protéction Laws in Mexico,

Tab I at 209 (laws aJ,;e enforced with extensive discrétion and imprecision).

D. Mexican Society Tolerates And Condones Abuse Of Children And
Marginalizes Children.

Perhaps the most alarming indicator of Mexican social noﬁns regarding child z-lbuse
is the fact that corporal punishment of children is legal in the home, in schools, in penal
institutions and in alternative care facilities. CRC Concluding Observc.ztions: Mexico,

V‘Tab CC at 8. The current state of Mexican .legislaﬁon, and the lack of c;nforbemeﬁt
there_o_f, indicates that Mexican society normalizes and condones abuse of children. See
supra, pp.37—39. Indeed, even Mexican judges “play a role in the tolerance given to
persons guilty of child abuse. Many of the judges h¢ariﬁg [child abuse] éases adhere to,
and strongly believe in, the way of doing things n Mexico: the belief that physical

. . punishment is a necessary disciplinary measure to raise obedient chjldren.’f Futterman,

Seeking A Standard, Tab KK at 503. Even professionals working in the ﬁela of

children’s rights in Mexico are often unaware of international human rights norms for the

protection of children, with which Mexican laws fail to comply. CRC Concluding
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Observations: Me_xi‘cb, Tab CC at 5 (both érofessionals working -With and for children
and the general public have limited awareness of the Convention for the Rights of the
i Child); United Nations Committee onvEconomic_, Social and Culturai Rights, Concluding
Observations: Mexico (9 June 2005), Tab ]i,L at 6-7 (urging the Mexican government to
inteﬁsify its awareness-raising campaigns and training of judges, prosecutors, police and
medical personnel regarding violence against Women and children).

The widespread acquiescence to violence against children in Mexico reflects a
greéter social mafgiﬁalization of children. Children are widely perceived ‘as the property
of their parents. Violence and Abuse of A;ﬁnbrs in Mexico, Tab HH at 6. This and other
traditional attitudes in Mexico “limit children’s right to participate'.[i_n societyj vand to
'express th_eﬁ views.” CRC Concluding Observations:. Mexico,v Tab CC at 6; see also
United Nations High Comfnission‘ for Human Rights, Gi’upqs en sz"htxacio’n dé
vulnérabilidad y discriminacion: Nifios, nifias y adolescents, in DIAGNOSTICO SOBRE LA |
SITUACION DE LOS DERECHOS HUMANOS ‘EN.l\/ﬂ::XICO (200_2), Tab MM at 8, §7.4 (noting
that culturally, the rights of children are consideréd a s’peéial privilege and not the norm,
and discussing children’s rights in the context of relationships; based. on social hierarchy
and subordination of children); Cicely Mars‘ton,'Chil‘d Sexual Abuse in Mexico City: A
-Descriptive, Qualitative Study, Department of Social Science and Medicine, Imperial _
College London (2_005),_ Tab NN at 2’ (noting that social and family relationships, and
' noﬁong of respectabilit-y, impede disclosure of child abuse in Mexico); 9 (survivors of -
child abuse connect their experience to the status of children in society).A Because of this
social marginalization, even victims of violence. against children have léar_ned to

normalize their abusers’ behavior:
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Communities and families maintain sexual abuse of children. Children in .
Mexico City.are socialized to defer to adults and they learn that disobedience

is punished. They are not taught to distinguish between permissible and non-
permissible adult behavior and so are not in a position to defy the abuser. It is
not surprising, then, that children may not recognize abuse as such.
Children’s status also means that adults frequently do not attempt to listen to
their oplmons and may d13regard their disclosures of abuse.

Marston, Child Sexual Abuse in Mexzco City, TabNN at 17-18. As a result of the
marginalization of children in general, and of child victims of abuse in particular,
children are.z a mérkedly' vulnerable group in Mexican society. Grupos en situacion de
vulnerébilidad y discrz’mz‘hacién: Nifios, niﬁas y qdolésceﬂts, TabMM at 8, §7.4
' (identifyigg childrén and adolescents as member of a particular group in Mexican sqciety
that is pa_rﬁculaﬂy vulnerable and in need of governmental protection).

" ARGUMENT

L —IS ENTITLED TO ASYLUM.

The evidence in this case establishes thai- is entitled to asylum because
she has been persecuted, and has a well-founded fear of persecution, on account of her
membership in the particulér social group of Mexican women in domestic relationships
who are unable to leave.” For nearly two decades, her common law ‘husband tormented
her, and .nei'ther the police nor the wuﬁs ‘were able or willing to protect hef. Although

] 4id not file for asylum within a year of arrival in the United States, the
extraordinary circumstances of her psyéhologic’al ‘trauma waive the aﬁpﬁcation of the

one-year bar.

relief. See infra, pp.69-81.

| ’ ’s and- s asylum claims are derivative of - S. q
and have separate and mdcpendent claims for withholding of removal and CA
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A B 15 Not Barred From Asylum Because Her Severe Trauma Was
An Extraordinary Circumstance That Prevented Her From Applying
- Within A Year Of Arrival.

The ope ‘year deadline, enacted in 1996, was inténded to weed out fraudulent
applications for-asylum.® Congress did not intend to preclude bona fide asylum claims,’
_ and therefore included exceptions to the ﬁlmg déadline for cha.ngéd ;)r extraordinary
cﬁcumsbnces. 8 U.S.C. §1158(2)(2)(D); 8 C.F.R §208.4(a)(4)&(5). Extraordinary
circumstanceé “include but are not limited fo . ... serious iilness or mental or physical
disability, iﬁcluding any effects of persecution or Violent barm suffered in the past, during
the 1-year period after arrival[]” 8 C.ER. §208.4(a)(5). @ -ic-cd the United
States 6n May 19, 2004, and applied for asylum on Decembef 21, 2005, a- little more than
4a year and a half after her entfy. .Howe'».'er, because her failure @d file within a year was
the result of m.el}tal diéabi]ity resulting frqm her past persecution, she is not barred from
asylum.

- Was Suffering From A Mental Disability.
-suffered almost two decades of brutal physical and psycholo glcal abuse at

thé hands of her common law husband,-. She was evaluated by two mental health

8See 142 Cong. Rec. S4467-68 (daily ed. May 1, 1996) (Former Senator Alan K.
Simpson (R-WY), one of the sponsors of the deadline, explaining “What you are seeing -
is, when you have a country that is your leading source of illegal immigration, they are
picking them up, and they have been here 2, 3 years, and they say, ‘I am seeking asylum’
because they know that these procedures are interminable. That is what we are trying to
get at. We are not after the person from Iraq, or the Kurd, or those people. We are after
the people gimmicking the system™); see also Philip G. Schrag, 4 Well Founded Fear:
The Congressional Battle to Save Political Asylum in America 47-48, Routledge Press
(New York 2000) (describing origins of deadline); Khandwala et al., The One-Year Bar:
~ Denying Protection to Bona Fide Refugees, Contrary fo. Congressiohal Intent and

Violative of International Law, Immigration Briefings (2005), at 4.

*See statement by Senator Simpson, supra, note 8.
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profeésionals, Linda Sikes, LCSW, a Licensed Clim'cal Social Worker,. and Dr. Yvette
Flores, Ph.D, in January .and August 2006, respec’;ively. Sikes— Evaluaﬁon,
TabUU at 50-52; (i} Evatvation, TabRR at 82-83. Both mental health
profeésionéls diagnosed - as suffering from severe Post-Traumatic Stress
Disorder (“PTSD). They described her symptoms as including depression, anxiety
attacks, si@iﬁ@t memofy impairment, suicidal thoughts, and nearly daily flashbacks
and nightmares. - Evaluation, Tab RR at 85-86; Sikes_Eva.luaﬁon,
Tab-UU at 53-54. Ms Sikes and Dr. Flores stét_ed in their reports that_’s PTSD
and associa;t.éd mental disai)iliﬁes were a result of the vicious abuse she suﬂ‘ered in her
domestic relationship with - -Evaluaﬁon, Tab RR at 86; Sikes-
Evaluation, Tab UU ai 56. : | | '

2. _’s Failure To Timely File Was A Result Of Her Mental
Disability. :

Dr. Flores testified tb}lt-’s PTSD affected her ability tb file within one year
of arrival. Tr. 287-88. In their repbrts, Dr. Flores and Ms. Sikes identi;ﬁed two aspects of
PTSD that would have impacted_’s ability to file for asylum. First,_
had a “ser_ls_e of foreshortened fu_ture” that prevented her from thinkingb ahead or of déing
anything more than surviving in the pregent. Sikes- Evaluation, Tab UU at 57. |
Dr. Flores noted that- was “emotionally overbﬁrdened and hiving or:1e day at a
time” and that “[s}he live[d] in the moment, focusihg on survival.” _E"/aluati'on,
Tab RR at 87. This preoccupation with surviving in thé present impacted-’s
ability to think i)ro—a(;tively about seeking asylum. Secona’,_ “recounted how
every single day she struggle[d]. to évoid remembering” -’s abuse. _ |
EValuaﬁozl, TabRR at 85; Sikes - Ev'aluaﬁon, TabUU at 57 (noting that
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- suffered from “persistent avoidance of stimuli associated Wlﬂ'l trauma™). The

process of applying for asylum réquires jﬁst what the PTSD sufferer desi;es to avoid—
the need to delve into the details of these most horrific events. Tr. 287 (noting that
individuals suffering from PTSD “_a:voi& situations” that make them recall the past tcaﬁma
they suffered). | |

-’ s testimony regarding her mental state aﬁd how it impacted her ability to
apply for asylum reflected the “sénse of foreshortened future” identified by Dr. Florés
and Ms. -Sikes..-testiﬁed that her nightmares and depression prevented her from
fhinkiﬁg about “things related to the future” and that she tried to just.“li'vcb one day at a
time.” Tr. 149. She didn’t pursue asylum in the summer of 2005, because she couldn’t
think beyond the present day, and she “didn’t have the ability to make a deciston.” Tr.
153. Her “stress and depression” didn’t aliow her to “think ab'out the future” and she
only could do the things she “needed to do in order to be able to survive” and to provide
for her children. Tr. 186.

-’s testimony also reflected the desire to avoid thinking about; or having to
speak about, her painful past. She “tried to. avoid thinking about™ her past because it did .
her a “lot of harm.” Tr. 149. “[Slmells, ;:olor,s, or noises” that remind her “of things
from the past” make her feelA “awful” Tr. 149. She did not want to “have to remember”
the “very painful moments” that she had suffered Wlth- Tr. 202. Those “difficult
times” with- were “very painful” and- Was not in “the state of mind to be |

able to remember and to go ahead” in order to apply for asylum. Tr. 221-22.
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Stuart Lu;’:ﬁg, MD., MPH, a _widely respected expert'® whose declaration is
: submitted with this ﬁlihg, reviewed the reports and diagnoses by Ms. Sikes and
Dr. Flores. Dr.lLusﬁg’s pu@ose was to render a second :'opinion and to evaluate
Ms. Sﬂces’s and Dr. Flores’s forensic assessment‘o’f-. -He agreed w1th their
interpretation' of f;he symptoms .they documented, and concludedithat—’ s PTSD
contributed to her late filing. Hc explained:

A key to understanding the way PTSD manifests itself in this asylum
applicant is the symptom listed in the standard reference of psychiatric
illnesses, the diagnostic and Statistical Manual Fourth Edition (DSM-IV), as

~ “foreshortened sense of future.” Patients with this symptom do “not expect
to have a career, marriage, children, or a normal life span.” Indeed, they
typically have very little ability to imagine what is in store for them in the
years, months, or even weeks ahead. These patients have, as their focus, their
immediate survival, and only problems confronting them in the moment . . ..
In conclusion, in my review of the previous psychological evaluations, I
found evidence of foreshortened sense of future, difficulty concentrating, and
avoidance of stiguli associated with the trauma, all of which have likely
contributed to s delayed filing of an asylum application.
(Lustig Declaration, Tab B at.2-3) ) ‘

3. -’s'Ability To Work Full-Time And Support Her Family Is
Not Inconsistent With Her Claim That Her Mental Disability
" Prevented Her From Timely Filing.
-There is a common misperception that if an individual suffering from PTSD is able
to function reasonébly well in their déily life—working or going to school—he or she

should have been able to apply fof asylum. This Court applied just such a rationale to its

October 15, 2007 decision in this case, refusing to waive the one year bar. The Court

YDr. Lustig, whose curriculum vitae accompanies his declaration (see Lustig Dec.,

Tab B), has published a number of articles on refugees and trauma. Dr. Lustig was an

invited speaker at the 2007 annual meeting of the National Association of Immigration

Judges (NAIJ), and has trained Asylum Officers on issues related to diagnosing trauma in

asylum seekers. He is an invited speaker at the upcoming 2010 annual meeting of the
NAIJ. _ :
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noted-’s -ability to “work as a janitor to support hef family”v aﬁd found that this
undercut her claim that her mental disability prevented her from filing for asylum. .
Decisidn of the Immigratioﬁ Judge, dated chobér 15, 2007 (“IJ Dec.”) at 13. This
conclusion represents a fundamental misﬁnderstand'mg of PTSD.

.In.hi.s declar;ﬁon, Dr. Lmﬁé directly addresses this Court’s misunderstandings

regarding PTSD:

Immigration Judge Yeargin’s decision focused on s ability
to work despite her diagnosis of PTSD. I infer from his comment that he
concluded that because was able to care for her family by
working, she should have been able to look out for the interest of her family
by filing for asylum. However, the conclusion that PTSD affects overall
functioning, commonly assumed by non-psychiatric clinicians, is not bome
. out by the medical evidence. "As explained above, PTSD may cause an
individual to avoid those things that remind her of the trauma, or lose the
ability to engage In activities not pertaining to immediate survival (e.g.,
applying for political asylum), while -leaving intact their ability to function
and survive on a day-to-day basis. (Lustig Declaration, Tab B at 2-3)

4. - Filed An Asylum Ap_plicaﬁon Within A Reasonable Time,
Given Her Extraordinary Circumstances.

A delay in. filing as a result of “extraordinary” circumstances must be “reasonable
under the circumstances.” 8 C.F.R.'§208_4(a)(5)- _ﬁled in December 2005,
seven months after her one year deadline. At the time she filed, she was still suffering
from PTSD; diagnoses by Linda Sikes in January 2006 and ljr. Flores in August 2006
document the ongoing existence of the condition. -Evaluétion, Tab RR at 56-59;
Sikes{IINEvaluation, Tab UU at 56-59. |

Dr. Flores testified that individuals suﬁeﬂng_from PTSD often experience more
sévere symptoms after the traumatic event. Tr. 287. She explained that during the
trauma the individual may “disassociate” with his or her symptoms, but thaﬁ later when in

a “safe situation” he or she may more fully experience the trauma. Tr. 286. Dr. Flofes

46 55



testified that this was the case ,With-, and that her symptoms were more intense

once she leﬁ- Tr. 287.

In light of the length of time -suffered physical and psychological abuse, .
and the severity of her trauma, a seven month delay in filing certainly is reasonable.
Congressional intent to eliminate fraud is not served by denying protection in a case of

uncontroverted abuse and of indisputable resulting trauma and depression.

~ B. -Is Entitled To Asylum Based On Past Persecution.

1. The Harm {JllSutfered Indisputably Rises To The Level Of
Persecution. ' : ’

For almost two decades—from 1986, v;rhen - first .raped-at gunpoint
in 1987, to 2004, Whgn she managed to finally escape hlm—- 'made -’s
existenﬁe a hell on earth. He kept her as a virtual prisoner, only alldwing her out of the
house alone to go to WOIk.' Amended Dec., Tab QQ at 8, §19. He bribed a school official
to deliver'-s checks to him, so that she would have no independent source- of
income. Amended Dec., Tab QQ at 8, §19. He raped, battered, and terrqrized- .
Amended Dec., Tab QQ at 8, 718; Tr. 95. One particularly vicious attack 'Ieft-
| with a dislocated nose, as well as numbness and facial paralysis that persist to this dziy.
Amended Dec., Tab QQ at 24, 70; Tt. 150 |

-’s brutéliﬁes did not abate when- became pregnént as a ¥esult of his
rapes. During her first pregnancy, he tried to bum her to death. Amended Dec., Tab QQ
at 8, *JZQ; Tr. 88._ During her second pregnancy, he beat her so violently 1.:hat she went
into premature labor. Amended Dec., Tab QQat9, 122; Tr. 97.

- not oply brutalized - physicélly, he tormented her psychologically

by repeated and credible thi'eats to kill her or her family members. Amended Dec.,.
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Tab QQ at 7, 1[‘1{16_-17; 10, 1[1[25—27; 11, 9928, 30; Tr. 86 142, 154. He also caused her
incélglﬁable anguish by taking their young children away, and forbidding them to have
_ any contact with her. Amended Dec., Tab QQ, at 12-13, ﬂ33-34; Tr. 107-108, 238-239.
He separated-,from the children for many months before she could find a judge
who ordered her two younger children returned to her.‘ Ameﬁde_d Dec., Tab QQ at 14-17,
f136-45. |

* The ha.rm- suffered at -s hands indisputably rises.to fhe level of
persecution. S’ee Chand v. INS, 222 F3d .1 066, 1073-74 (9th Cir. 2000) (physical harm -
constitutes persecution); Shoafera v. INS, 228 F.3d 1070, 1074 (9th Cir. 2000) (rape is
persecution); Ndom v. Ashcroft, 384 F.3d 743, 752 (9th C11' 2004), superseded by stafute :l
on other grounds as stated by Parussimova v. Mukasey, 555 F3d 734 (9th Cir. 2009)
(prolonged detention may be persecution); Mashiri v. Ashcroﬁ‘, 383 F.jd' 1 1 12,1120 (9th
Cir. 2004) (emotionai harm can rise to the level of éérsecﬁtion). | |

2. - Is A Member Of The Particular Social Group Of Mexican
‘Women In Domestic Relationships Who Are Unable To Leave.

- is a member of the particular social group of “Mexican women 'in
domestic relationships who are unable to leave.” This social group, which was suggested
by DHS in its Sﬁpplemental Brief, meets the requirements of controlling jurisprudence.
DHS Supplemental Brief at 14. It is defined by immutable characteristics. Matter &f
Acosz“a, 19 I&N Dec. 211, 234 (BIA 1985). Furtilermore, within the context of Mexico,

this group is sp;ially visible, and describgd with sufficient particularity. DHS
S'upplémental Brif:f at 8-10; Matter of -C.';A—, 23 1&N Dec. 951,A 958-59 (BIA 2006);
Mattef of S-E-G, 24 1&N Dec. 579, 584 (BIA 2008)‘,- remanded, S—E—G— (BIA. July 28,

2009).
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a. B s social Group Is Based On Immutable
Characteristics. .

-s social group is defined by the ‘characteristics of »gender, nationality and ‘
intimate relationship. Gender and nationality are clearly immmutable. See Matter of
Kasinga, 21 I & N Dec. 357 4(BIA 1996); Mohammed v. Gonzales, 400 F.3d 785 (9th_ Cir. -
2005). Intimate relationship status can, be; immutable “where economic, social, physical
or other comﬁaints made it imposéible” for the individual to leave fhe_ relationship during
the time thé peréeqution was inflicted. DHS-'Supplemental Bri¢f at 16. R_eiationship'
status can also be immuiablé “f 'the abuser Wévild not recognize a divorce or separation ‘
as ending the abuser’s right to abuse ﬂle' victim.” DHS -Supplemental Bref at 16. I.n this
case, both of these conditions are present;- used constraint to keep, from
leaving dﬁﬁng the maﬁy years he persecuted her, and 'he refused to accept their separation
as ending his right to abuse her. _

~The constraints-uséd against—were physical, as well as economic
and s;ocial. He forced her to begin living Wlth him in‘ 1987 by threatening her with his
gun. Amended Dec., Tab QQ at 7-8, 1]17;'Tr. 87. He férbade her from leaving the house
aIOne, except to go to work, and he enforced this rulé w1th beatings. -Amended Dec.,
Tab QQ at 8-9, 1119-21. (I stole an of (s paychecks so that she had no
means to live on her own. Amended Dec., Tab QQ at 8, 719; Tr. 94, 107. On the few
occasions v;rhen - tried to leave -, he viciously beat her, with the :
“punishments getting worse and worse.” Tr. 101. -ﬂed to the United States in
August of 1991, and. remained hére until July 1993. Amended Dec., Tab QQ at 10l—1.1,
9925-28. During that time period,-twice 'came. to the United States to “inﬁqﬁdaie”

—and-tell her she had to return to Mexico. Amended Dec., Tab QQ at 11, {28.
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After-retmned to Mexico, he called-, terrorizihg her with threats fo Lill

her or her famﬂy if she did pot come back. Amended'Dec.-,,Tab QQ at 10-11, §§26-27.
-did not accept that his right to abﬁse-ended when they separateci in
1995. He conﬁnqed to abuse her, breaking into her home, a_ttempting to rape her,
aﬁacking her. onl the street, spitting at her, and'calliﬁg her demeaning names. Amended
Dec., Tab QQ at 18, §49; at 20-21, §58; Tr. 118-19; 122-23. When- fled to the
United States a second time, from August _2006 to April 2001,- ca]Iéd her three to
four times a month, threatening to kill he;;', and harm thei-r children who she had left
‘behind, if she did not retwrn. Tr.-140-42. Even after- Ieft- for the final
time in May 2004, he continued to pursue her, calling repeatedly and making threats ’;o

. harm her and her family in- Amended Dec., Tab QQ at 24, 71.
Becapse -forced- to enter into and remain in a domesti_c r¢laﬁon.§hip
with him, and because- clearly does not accept that his right to abuse her has
ended with their separat;ion, the relationship 'meets the requi;émenf of immutaﬁi]ity. '

b. -s Social Group Is Socially Visible.

Social Visibility requires a shbwing that the “attributes. of a particular bsocial
group . . . [are] recognizable and discrete.” Matter of S- -G-, 24 I1&N Dec. at 586. In its.'
Supplemental Brief, DHS suggests fhat in cases involving domestic .violence, social

" visibility could be established by showing that the ipdividual belongs to a “segment of
society that will not be accorded protection from barm.” DHS.Supplemental Brief at 18.
-s own experience, as well as the country conditions evi&ence, clearly and
unequivocally demonstrate that, in’' Mexico, women in domestic relaﬁonships are nét

accorded governmental protection.

- suffered violent, life-threatening abuse ﬁom- for almost two



decades. As difﬁcxﬁt as it was for her to escape- s control to go to the police, she
did so. on af least eight occasions. Tr. 99. The response of the police was to refuse to
" make a police report or to record her complaints, to tell her that it was a “private matter”
" in which they would not get involved, and to put her at more risk by caﬂing- to let
him know that she had.tried _fo report him. Ameﬁ&ed Dec., Tab QQ at 9, 1[24; Tr. 98-100.
.One police officer, who asked to see-’s brujsés, and then touched theni, told her.
. that there was “nothing to be done” bepause her life wasn’t in danggr as a result of ~
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. This refusal to také any actio_n occurred not only When- went to the police.
station near her house m- but also when she went to the town of -—..ll
Tr. 99. When- ultimately prevailed in her efforts to win back custody of ber two
youngér childien, the judge who presided over the case O;dere- to stay away from
her. ‘Amendedpéc.,_ Tab QQ at 16, 45. -ﬂouted this order with fotal impunity
and continued to repeatedly assault and threaten-. During this time period, he |
even broke into her home and attcmpted'to rape her. Ameﬁded Dec., Tab QQ at 18; 449;
20-21, §757-58. | |

The lack of protection afforded- was not an aberration, nor was it related
to the unique circumstaﬁces of -s influence in his small town. The country
conditions documentation clearly demonstrates that violence against women is committed
with impunity in Mex_ico. Hidden in Plain Sight, Tab G at 3; see al.so‘ In Ihé Hét Seat:

Mexico Goes Before U.N. Human Rz'ghts Council, States News Service, March 16, 2009,

""The hearing transcript incorrectly identifies this town as- the correct
full spelling of the town is Amended Dec., Tab QQ at 16, §43.
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Tab V (authorities are “indifferent. to violence against women™ resulting in “real
impunity” for such crimes). It is widely accepted that men have the right to “punish”
ﬁeﬁ domestic partners, an-d the “resulting impﬁnity for abusers, i's a - result of
discriminatory laws, as well as biased attitudes on the part of the police, prosecutors or
: judges:” Pérez Dec.,. 'I:ab Dat7, 10. . |

Family violence is conﬁdered to be a private matter in Mexico; even when “serious
levels of violence have occurred which would in any other conté;(t be considered a
criminal offence.” Women’s Struggle, Tab H at 6, 19. One .Wo'man who -had éuffered
broken bones, a fractured nose, and dislocafed ‘c.;olla'rbbne, had made “as many as 10
direct complaints” to the public proseéutor’s office. She was told it “was not a crime and
they could .do nothing” Women’s Struggle, Tab H at 15-16. Ar_xother woman who had -
suﬁered a..miscarriage as a result of iler partner’s assault tried to report it to an official of
the\ prosecutor’s office based in fhe hospital where she was receiving treatment. He told
 her that “for him to do anything ‘you have to arrive lﬂcé that’ pointing at a person lying
on a stretcher in the con{dor.” ‘Women'’s Struggle, Tab. H at 26.

Mexican President felipe Calderon lamented the broad cultural acceptance of
violence against women, commenting on the fact that “more than 80 percent of wofnen
who were murdered were killed i their own’ homes.” Machismo still dominant in
Mexican Culture, BL PASO TIMES, Nov. 26, 2007, Tab Z. Within this context, it s clear
that women in domestic relationships are a “segment of society that Wﬂi ﬁot be accorded
proted:ion from barm” and must be seen as “socially visible.”

c - - s Social Group Can Be Descrlbed With The
Reqmsxte Partlculanty _

_ Pharlicularity requires proof that the social grouﬁ is not amorphous and diffuse, but
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ﬁlat it is “sufficiently distinct” to be recognized .“in the society in question, as a discrete
class of persons.” Matter of S-E-G-, 24 I&N Dec. at 584. The deﬁning-characteristic of
-’s social group is the “domestic relationship” that she has with the abuser. In its |
- Brief, DHS suggests that a' “domesti'c relationship” is susceptible to being defined “in a
manner that entails mmideﬁblg particularity.” DHS Supplemental Brief at 19. It points
to U.S. immigration law, which lays out a framewo;rk for “conceptualizing domestic
relationships,”'? and notes that the term could be defined to a ‘;similar level of specificity,
albeit tailored to the unique situation of an asylum applicant’s own sdciety.’; Id
-’ s relationship with- included cohabitation 6ver a number of j'ears,
as well as having three children together. These characteristics define the relatianship to
the similar level of sPéciﬁcity in Unitéd States immigration law. .S'ee ‘]NA
§237(@)RQ)E)E). - Fu&hennore, the characteristics of (s ¢ (NN s
relationship are méaningful within Mexican society. Under Mexican law, if partners
reside togethe,r for a numbér of yéars—a.é- and- did—and if ti:ley héve |
children together, their domestic relationship is recognjzedi as a “common law

marriage.” . There is no question who is inside or outside this group; it is defined with

2The DHS Supplemental Brief cites to the Immigration and Nationality Act’s
definition of a “crime of domestic violence” which includes offenses “against a person
committed by a former spouse of the person, by an individual with whom the person
shares a child in common, by an individual who is cohabiting with or has cohabited with
the person as a spouse, by an individual similarly situated to a spouse of the person under
the domestic or family violence laws of the jurisdiction where' the offense occurs.” INA
§237(a)(2)(E)(1); DHS Supplemental Brief at 19.

Bpartners who have lived together for a period of two to five years (dependmg on
the Mexican state of residence) and/or who have had a child fogether are legally -
recognized as having a common-law relationship, referred to in Spanish as a concubinato.
In her declaration, Dr. Pérez explains that such common law marriages have been
recogmzed in Mexico “since the time that the first civil codes were promulgated in the

(contmued 2)
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sufficient specificity to clearly outline its parameters, and to meet the requirement of
particularity.

3. -Persec'uted- On Account Of Her Social Group

Membership. - »

. The record is replete with evidence that- Wés moﬁvated to harm_ - ,l
because of ber status in the domestic relationship. He expresse& his Belief that by virtue
of their relationship, she had become his “property,” and he was therefore entitled to
‘control and abuse her. The timing of the abuse—which began at the onset of the
relationship—as well as- the remarks which accompanied it, provide direct and
circumstantial evidence of ﬂn’s nexus. See INS v. Elias-Zacarias, 502 U.S. 478, 481-82
(1992). | |

On countless occasions- told- that she"‘gelongéd to him” and that
he could do with ber “whatever he wished.” Tr 89, 1;1'1, 175. He mntqﬂed her freedom-
of movement, by prohibiting her from leaving the hbuse unaccompanied, except to go to
work. Ameﬁded Dec., Tab QQ at 8, Y19. He cont;o]led, her ﬁnaﬁces,' by apprdpﬂ:;ﬁng
her salary Tr. 107. He repeatedly and violently forced himself on her sexually.
Amended Dec., Tab QQ at 7—‘8, ﬁﬁ[l.G-ZO. He made he; ‘watch pomo'graplﬁc ﬁlms and
ordered her to carry out the ;sexu_al acts in them. Tr. 80. - told her that she ha& to
obey hjm; and -he beat'and raped her as “punishment” if she failed to execute his every
demand. Tr. 89-91. ‘Thete is no doubt fchat- abused- because he believed

' theﬁ relationship gave him the n ghf to do so.

Evidence that legal and social norms accept and tolerate domestic violence -

(. .. continued)
twentieth century.” Pérez Dec., TabD at9n4.
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- provides additional strong circumstantial eévidence of -;s motivations. See DHS
Supi:leméntal Brief at 14-15. - targeted- belcalllse he knew that ox;ce she
entered the relationship,‘he could abuse her with irﬁpunity. As discus§ed in detail, supra
pp-27-29, violence against women. in Me;(ico is accepted as “normal and tolerable.”
Hidden in Pléz‘n Sight, Tab G at 3. _The “enormous socié.l and cultural toierance of this

‘ abﬁse, [results] in the virtual complicity of authorities who should prevent and punish
these violent acts.” Pérez bec., TabD at 7, 1{12-. Notwithstanding the 2007 enactment of
the General Law on a Women’s A(;cess to‘é Life Frée of Violence, “the situation has not

' changed” and “men can coﬁﬁnuc to terrorize their partners, and the authorities

responsible . . . are indifferent o their plight ” Pérez Dec., Tab D at 12, 1§20-21. These

legal and social norms “reinforce [-’s] conﬁacnce” that he can abuse-

“with;)ut interference or reprisal” and provide further evidence that he‘per‘secuted her

‘t;eéause of her status in the (Iiomesticl relationship. DHS SupI.)lemental Brief at 15.

4. Is Entitled To The Presumption Of A Well-Founded Fear

On The Basis Of Her Past Persecution.

An applicant who has established pas’; persecution on account of a statutory ground
is éntiﬂed to ie presumptiqﬁ of a well-founded fear of persecution on thé basis of the
original claim. 8 CF.R. §1208:13. To rebut the presumption, the government must
prove, by a preponderance of ﬁc evidencc_:, that (1) there has been a fundamental change
in cifcumstances such that the api:licant’s fear is no longer well-founded, or (2) the
applicant cbuid avoid future persecution through internal relocation W1th1n the country of
feared persecution, and tﬁat~considering the totality of the CiI;ILHnSTBDOeS;—SHCh
relocation would be reasonable. 8 C.F.R. §1208.13(b)(1)(A) & (B). A

- bas established past persecution on account of her membership in the
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particular social group 6f Mexican women in domestic relationships who are unable to
leave. See supra, pp.47-55. Because the. gbvémment cannot meet its burden of proving
. either changed circumsfances or a reasonable internal relocation. altemative,- is
entitled to a presinnption ofa well—fqunded fear of persecuﬁon.

" a. The Government Cannot Meet Its Burden Of Proving
Changed Circumstances.

I o_r&er to meet its burden, the govgmmep‘t is “obligated to introduce evidence that,
on an individuaJized basis, rebuts a parﬁculér ap.plica-nt’s‘speciﬁc grounds” for her well-
' foﬁ.nded fear of persecution. Popova v. INS, 273 ‘E3d 1251, 1259 (9th Cir. 2001)
(internal Citatio-n and quotation ma;k.é omitted). - There is simply no evidence pértaim‘ng ‘
to-’ s individuai situation, Do 0 country conditions in Mexico, sufficient to rebut
the présumption to which she is entitled. _ |
First, there is no basis for concluding that- s individual circumstances
relative td her persecutor,- have changéd. 'Aftgr - ﬂg‘df- and came
to the United States -remained “o.bsessed” with her, calling her repeatedly at her
31ster- s house, where she lived, and threatening to make her return to Mexico “any
time he wanted” her to. Tr. 214; Supplemental Dec., Tab A at 2, 8. When-
moved to her own apaﬁment and obtained a new telephoﬁe number,- continued to
call -’s housg in search of-énd threatened to harm _’s family. Tr. |
222-24; Supplemental Dec., Tab A at 2, 18- -forced- to give h1m her new"
. telephone number and continued to call and. th_réaten - Supplemental Dec.,
TabAat 2, 76. (IR Jast spoke With- in February 2006, when he called her

and made thinly veiled threats that he would klll- s 51ster- and-

' daughters Tr. 222—24 Su 1emental Dec Tab A a12 ‘{[9 told that he
pp
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knew Whefe I;er sister and niece lived, he knew her sister’s .Work. svchedule, and knew

where her niece attended school. Tr. 222-24. .As a result of thét conversaﬁqn,-

changed her telephone number for the second time, disconnecting the landline on which _
-had cajled he.:r, and arranging for a new, unlisted number. Sl-l'pplemental Dec.,

Tab A at 2, §99-10. |

| After- changed her telephone number for the second time, in September

2'0.09, she received a suspicious telephone call from a friend of -’s named-,

who asked to visit- and who 'told- that she knéw- lived near
_ Supplemental Def:., Tab A at 2-3, J11. - did not want :‘Lo talk to
@R, ¢ ©old her that she was moving tofffJl}. Supplemental Dec., Tab A at 3, 11.
Because- was worried that -had asked- to locate her, she promptly
dis'c;onnectéd ‘her landline in an attempt to once ‘again. ﬁow -oﬂ' .her trail.
Supplemental Dec., Tab A at 2-3,'1[1[1 1- 12. | |
Although - has been able; to a;void contact with - by living as
surreptitiously as possible, he has not abandoned his attempts to iocafe her. Between
1986—when - first sexually aﬁsaulted - and forc'x:_d her into virtual
captivity—and 2004—when she finally escaped him to come to the United States—
-’s assertioz} of his Aright to control - did not wame. It conﬁnued
notwithstanding repeated periods' of separation, which began with- s first tﬁp to
the United States in 1991. And it continued despite a court order requiring- to stay
away ﬁém -, which 1-16 ignored and violated. Amended Dec., Tab QQ at 17, 45.
Eacﬁ time-has fled -, he has continued to pursue.and threaten her.

Amended Dec., Tab QQ at 6, 13, 8, 120, 10-11, §§25-28, 18, §49; Supplemental Dec.,
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Tab A at 2-3, ﬂs-lz_ -’s February 2006 telephone call to (i} and the recent
suspicibus telephone _call- received from one of -’s friends, indicate that
-’s obsession with her continues unabated.

- Second, there ié no basis for concluding that circumstances in Mexico have
changed with respect tb violence against women and the high level of hnpuﬁity' accorded
to inen who batter théir intimate partners. As shown supra, I;p.34~35, despite the passage
of new laws in Mexico, there has yet to be any indication of changed societal attitudes, a
reduc-;tiori in violence, or an increase in,eﬁ"ecﬁve prosecutions or punishment of those -
respounsible for domestic. violence or other crimes against wormen in the country. In thg
absence of any evidence of changed circumstances, the government is utterly unable to
rebul_’s presumption of a well—fouﬁded fear.

"b. The Government Cannot Meet Its Burden Of Provmg An
Internal Relocation Alternatlve

The government also may rebut the presumption of a well-founded fear if it proves
by a preponderance of the evidence that- and her family could relocate within
Mexico. 8 C.F.R. §1208.13(b)(1)()(B). Relocation must not.only be safe; it must be
reasonable unde1_' all of the circumstances. Id. In order to meet its burden, the
government must do more than assert a relocation altefnative; it must point to record
evidence, including country conditions evidence. dekmy v. Holder, 558 F.3d 1049,
1063, n.10 (9fh Cir. 2009); Cardenas v INS, 294 F.3d 1062, 1067 (9th Cir. 2002)
(holding that State Department Report was inadéquate to prove that petitioner could
safely relocate internally). If tﬁe govemment-has not camed its burden,- is .
deemé(i to have established eligibility. Nuru v. Gonzales, 404 F.Bd 1207, 1227 (9th Cir.
2005). | | |
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" On the basis of this record, which includes evidence submitted in prior
proceedings; as well as the documentation accompanying this brief, the government
. cannot prove that-and her children have a safe and reasonable relocation

alternative.

43} - Cannot Safely Relocate Anywhere Wltlnn
Mexico.

As discussed above, there is absblutely no basis for cgncluding that’-has lost
interest in pursuing- To the contrary, his interest'in possessing her has spanned
more than two décades and has continued.through_out loﬁg per_iods when she managed to
escape his reach. Therefore, the govemment:can only meet its burden of proving a safe
relocation alternative by proving that, despite his efforts, -woula be unable to track
down- anywhere in Mexico. |

The overwhelming weight of the evidence 1s to the coﬁﬁary. If - continued
wérking as a teacher in either public or private schools in Mexico,- easily could
find -s work address through téacher registration databases_ available to anyone
with Internet access. Avalos Dec;.; Tab C at 2, §7; at 3, ﬁﬂ 10-11. Evgn if- did
nbt work as a teacher, she, - and -would be required tq submit their
adareSSes to a number of pu‘blic databaSes——iﬁcluding the Pop_ﬁlation Registry, Taxpayers
Regjstry and Federal Electoral Institute;—in order to live legally m any part of Mexico.
Avalos Dec.; Tab .C at 2, §7; at 3, Y1 1.; Pérez Dec., Tab D at 16, §32. Thefe would be a
. number of ‘ways for- to locate-and h;er sons through those databases.
- Avalos Dec., Tab C at 2; 17, at 3, Y11. First, -could obtain their addresses by
filing an informaﬁon request with the Federal Electoral Institute. Pérez Dec., Tab D at

16, §33. Second, he could obtai.nrtheir addresses by contacting: a mid- or iow—level
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employee at the office of each bf the three regiétries mentioned above and stating thét he
is @l s busband. Avalos Dec., Tab C at 4-5, §114-16. Third, (] covid bribe 2
Mexican gm}emment official in exchange for-’s address and/or the addresses of
- Pérez Dec., Tab D at 16-17, 133; Avalos Dec., Tab C at 5, {16. It
would be easy,- and not unusual, for- to obtajn-’s address in any of the
manners described above. Awvalos Dec., Tab C at 15, §{15-16; Pérez Dec., Tab D at 16-
17, §Y33-34. o
Finally, it would be particularly easy for -to locate - no matter where
she lived in Mexico because df-’s ties to_- See supra, pp.6-7, 27; Avalos
‘Dec., Tab C at 6, J19. Indeed, thrbugh his connection ’to-> -“is almost
certain to find l-], especially if she were to work as a teacﬁer again but. even if
she did not, through his almoSf guaranteed access to hef pe1;sqnal data by means of the
regisﬁies” mentioned above. Avalos Dec., Tab C at 6, ]19. |
| (2) Relocation Within Mexico Would Be Unreasonable.
-’s relocation altemaﬁve must not only be safe, i;c must also be reasonable.
Melkonian v. Ashcroft; 320 F.3d 1061, 1069 (9th Cir. 2003); Knezevic ». Ashcroft, 367
_ F.B(i 1206, 1214 (Sth Cir. 2004). Reasonableness of relocation depénds ona number of
- factors, including conditions in Mexico .and-’s own circumstances. See 8 C.E.R.
§1208.13(b)(3)‘ (listing non—exclu;ive list of factors, including whether the individual
would face “other sérious harm™; ongoing éivil strife in the counfry; admjxﬁstrative;
economic and judicial infrastructure; and social. and cultural constraints, such as the
| applicant’s age, ;gender, heaith and social and famiiy ties). Here, the government cannot |
establish that it would be reaédnable to expect- to relocate within Mexico.

Assuming arguendo that -could not ﬁnd- were she to relocate from
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-whére they lived together, it would not be reasopable to expect her to do so. She

has long been estranged from her siblings, leaving her with no social or family ties in

o;chér regions of Mexico. The only exception is her éister,-, who' lives in-
-, but relocating to be near her is not an option because- knows where-
lives, and has indeed shown up at-’ s house in the past to track down-.

 Amended Dec., Tab QQ at 6, 13; Tr. 222-24. |

Reiocaﬁon would require- to establish hc;self ina region of Mexico where
she has never lived before, and where she has no safeti net to ease her return. She would -
" be going back without employment, or the contacts to help her secure work, but with the
responsibility of being the sole support of her three chﬂdren Relocation under these
circamstances is simply npot reasonable. Knezevic, 367 F.3d at 1214 (finding it
: unre;asonablé to expect a- family to start their lives over in a hew town with no pf0perty,
or home, and with the prospect of great difficulty m finding employment)_.

The likelihood of- facing “other seﬁéﬁs harm” upon her return also makes
relocation uhreaso_nable. The level of violence égainst women in Mexico is among the
highest in | Latin America, and gender-motivated killings have been documented
throughout ﬁle country. See UN. CEDAW, Concluding Comn;ents From thé ,Commitz‘ee»
for the Eliminaﬁoﬁ of Discrimination against Women: Mexico (August 25, 2006),
Tab CC at 3.; UN. Commission on Human Rights,..Report of the S‘pécial Rapporteur oﬁ :
ViolencevAgainst‘Women, its Causes and Consequences: Mission fo Mexiéo, U.N. Doc.
E/CN.4/2006/61(Ad¢4 (January 13, 2006), TabJ at 4. A single woman returning to.
Mexico, without any A family contacts br other suppoﬁ network is in a particularly

vulnerable situation in light of the epidemic of killings of women in Mexico. For all of



these reasons, the government is unable to meet its burden of establishing that relocation
would be reasonable.
C. -Is Entitled To Asylum Because Of The Sevei'ity Of Her Past

Persecution And Because There Is A Reasonable Possibility Of Other
Serious Harm Upon Removal. :

In cases of severe past persecution, an applicant may obtain asylum even if she has
no well-founded fear of ﬁMe persecution, providing that she has “compelling reasons”
for being unwilling to return, .baseci on the sevérity of the past persecutién. 8 CF.R.
§1208.13(b)(i)(A) and (iii)(A). Thus, even-if the government were able to establish -
changed circumstances or reasonable relocation—which it cannot 611 the record in this

' case.—-vwould be entitled to asSflum.

The re;,cord documents the egregious physical persecution - inflicted én
_throughout their relaﬁppship. Over _;che course of almost twenty yearé,- |
was imprisoned, beaten, raped, dragged by her hair, and nearly burned to death by
@l 2ended Decl, Tab QQ at 6-8, 112-21; at 11-12, §130-32; Tr. 84-88, 97, 106.
‘When -Was not physically assaulting - he was threatening her, or her
family members, with death or severe .Physical maiming. - was tetrorized, living

iﬁ a situation in whiéh her home had become a virtual prison and torture chamber.

. Although oﬁgoipg disability is not required, - does continue to suffer
lasting injuries as a result of this violent abuse. Lal v.-INS, 255 F.3d 998, 1004 (Sth Cir.
2001), amended by 268 F.3d 1148 (9th Cir. 2001). She has been diagnosed with choﬁc
and severe PTSD, and major depression. -Evaluation, Tab RR at 86. She bi"s
anxious and féarfpl, has suicidal thoughts, and ’exper-i_enc_es ﬂashﬁacks and nightmares.
.Sikes_Ew-/aluaﬁon, Tab UU at 54; -Evaluation, Tab RR at 83. Certain

“colors and smells” remjnd- of - and make her physically ill. Amended
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Dec., Tab QQ at 24, §70 (describing that the smell of- s cologne reminds her of
the many times he would make her “perform oral sex on him” and that to this daf when
| she smells the scent of h1$ cologne, she becomes so sick that she throws up). After so.
many years of brutal abuse, _ is unable fo have a “normal relationship with a
man.” Amended Dec., Tab QQ at 24, §70. She also continues to experience physieal
injuries, suffering from facial numbness end parallvsis which was initially brought on
When- beat her in the face, dislocaﬁng her nose. Amended Dec_, Tab QQ at 23.

Based on 1-:he co_nﬁolling jmisprudeﬁce, the harm- suEfered is more than
sufficient to meet the sta_ndard of severe and atroeioﬁs pas.t persecution. See, e.g., Lopez-
Galarza v INS, 99 F.3d 954, 960-63 (9th Cir. 1996) (finding severe past persecution
where Nicaraguan applicaﬁf was imprisoned for 15 .days raped and physically abused
. repeatedly) Matter of Chen 20 I&N Dec. 16, 20-21 (BIA 1989) (finding severe past
persecution Where son of minister held under house arrest, beaten, and depnved of food
suffered from permanent hearing loss, anxiety and fear because of the abuse).

D. - Is Entitled To Asylum Because She Has A Well- Founded Fear
Of Persecution.

Even without the benefit of the p_asf persecution presumption, - can
demonstrate a well—founded fear. Persecutioh at - s hands is clearly a “reasonable
" possibility.” INS v. Car_doza—Fonseca, 480 U.S. 421, 440 (1987). -has'never
abandoned his claim thai- belongs to him, and- has every reason to fear
that he will track her down and inflict extreme violence on her if she were to retumn to
Mexico. The persecution weuld be on account of her memberslﬁp n the social group of

Mexican women in domestic relationships who are unable to leave.
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1. _Reasonably Fears Persecution.
As discussed supra, pp.47—49,( 54-55, becausé of their domestic relationship,
-believes-is his property, and has remained “obsessed” with her, even
after she left Mexico in 2004. Tr. 214; Supplémental Dec., Tab A at 2, 98. His phdne_
calls to the United States, and bis intimidating hreats aimed towards eetting (I to
- returm to Mexico, continued until 2006. -’s calls only ceased when-

disconngcted her phone and arranged for a new unli-st.ed telephone number.
Supplemental Dec.; Tab A a’lt 2, 99-10. _

In the past, wher;cvcr- thought that- defied him, his punisl;ment was
brutal. .Tr. -87-88, 101-04. He was particularly vicious in response to her attempts to
leave him. Tr. 488, 93, 95-96. On oné occasion he dragged her by the hair all the way

“back to the house, beating her along the way, and batteh'ng her even “worse” once they

were ingide the housg. Tr. 95. When il w5 two months pregnant and attempted
to escape, he threw flammable liquid on her bed and tried to bum her alive. Tr. 88. He -
told her that this was what she deserved for disobeying him. Tr. 87-88.

As discussed, supra, p.26-27, 59-60;.if-were to refurn to Mexigo,-
could easily locate her and the children through various public databases, or through the
inteljventioﬁ of his powerful and corrupt fiiend, — See .§upra, pp.26—
217, 59—60 Avalos Dec. at 19.- o | .

Given -s history of rage and v1olence at being deﬁed by -, a
reasonable peréon would certainly fear persecution upon return. '

2. - Fears Persecution On Account Of Her Membership In
The Particular Social Group Of Mexican Women In Domestlc
_ Relationships Who Are Unable To Leave.
As discussed supra, pp-48-55, -persecuted- in the past because of
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her membership in the particular -social group of Mexican women in domestic
relaﬁonships who are unable t§ leave. -wouid persecute- in the future on
account of this same. social group_membershjp.v As the DHS points out in its brief, there
are men who do not recogﬁize tﬁat “divort':e or separation” ends their right to abuse the
victim. DHS Supplementat Brief at 16. As a result, women in relationships w1th s;lch '
.men are ‘;unable to Jeave.” This refusal to recognize the end of the relaﬁon'ship. aptly
describes - He still believes that -belongs to him, and he does not accept
thai- has the n'ght to leave him. ’fhus, any future persecution will be on account A
of -’s me’mbefship in the‘ social grouin of Mexican women in do'mestic.
r’elaﬁonships Wilo are unable to leave. .A
3. The Risk Of Persécqﬁon Exists Conntrywide.
‘As discussed supra, pp.26727, 59—60,'because -could'easily track down
- and her children no mattér where ‘she relocated to in Mexico, the risk of
persecution exists cduntrywide. |

4.  The Mexican Government Is Unable And/Or Unwilling To Protect

When persecution is inflicted by'»a. nén—govemmental group, the applicant must
prove that the gox;emment is unable or unwilling to protect her. Mgoian v. INS, 184 F.3d
1029, 1036 (9th Cir. 1999). Courts ﬁave consistently held that an applicant can establish\ _
the government’s inébﬂjtjr,or unwillingness by showihg that threats or aftacks were
reported to. the authorities, and they failed to take action. Singh v. HVS', 94 F.3d 1353,
1360 (9th Cir. 1996) (Indo-Fijian reporfed threats aﬁd attacks to the police, identiﬁed
assailants by name and police tdok no action); Faruk v. Ashcroﬁ, 378 F.3d 940, 944 (9%3

Cir. 2004) (repeated Tequests for police assistance denied, and police refused to
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mvestigate réporté of éttacks). ‘Courts have also held that tl_le reason for the government’s -
inability or unwillingness is. irrelevant; what is relevant is the failure‘to take actioin_-
Avetova-Elisseva v. INS, 213 F.3d 1192, 1197-98 (% Cir. 2000) (irreiex'rant that financial
coﬁsiderétions may. explain failure of Russian police to.’ respond to complaints by
Armenian applicant who suffered attacks and threats).

A The record evidence overwhelmingly demonstrates that the Mexican government is

| uﬁabl'e and/or unwilliqé to pfotect- Aé discussed supra, pp.1 1—12, on at Iéast
eight oépasions,- rei)orted -’s violent 'at@:ks on her to the poﬁce, and each
and every time the police reﬁsed to take any action. In addition, they ofte.n informed
- that she had reported him, resulting in even more brutal retaliation when she
returned home. Amended Dec., Tab QQ at 8, 24; Tr. 98-100.

There was only one occasion throughout the almost twenty years of abuse when a

govemmenml authorty tobk any action in relation to the abuse: the judge who awarded

- custody of her two young children ordered -to stay away. from. her.
Amend.ed Dec., Tab UU at 16-17, f45. -efused to obey the judge’s or&er and
repeatedly threatened and attacked-, even attempting to rape her. Amended
Dec., Tab UU at 18, 749, at 20-21, §756-58. There were absolutely no consequences.
Amended Dec., Tab UU at 15, 149, at 20-21, 7956-58.

As discussed supra, pp-27—34,- s experienée was not unique to the small
towﬁ of - The ‘documentation m the record clearly establishes that 'ur{punity for
violence against women, includjng'domestic. violence, is a nationwide phenomenon. See,
e g.; Dept. of State, 2008 Human Rights Report: Mexicb, Tab Q at 7; UN. Comm. On

Human Rights, Report of the Special Rapporteur on Violence against Women, its Causes



and Consequenees.' Mission te Me;cico, Tab J, at 4; Human Rights Watch, World Report
2009—Mexico (Janvary 14, 2009), Tab K, at 1. Authorities fail to “take edequate steps to .
- prevent or punish” vioience against women, including_ family ﬁolence. Amnesty
Intemational; Womeﬁ s Struggle for Justice and Safety; Violence in the Family in Mexico,
Tab H, et 5-6.

In recognition'of the dﬁe sifuation as regards violence against v;romen, Mexico’s
Congress enacted the General Law on Women’s Access to a Life Free of V1olence
However as dlscussed supra, pp.34-35, this law has yet to have any 1dent1ﬁable unpact
. on either the level of violence against women, or the prevailing impunity for the
commissien of crimes of g_ende; violence. | |

On this record, no reasonable persod could find that- failed to meet her.
burden of establishing that the Mexican govemment is unable and/or unwilling to protect
her. |

_ Qualifies For Asylum In The Exercise Of Discretion.
-clearly qualifies for asylum in the exercise of discretion. She has lived an

exemplary life in the United States since her arrival with her children in 2004, ]
has an unblemished record, with no criminal or other adverse factors of any kind against |
her.

Althouéh_ suffers _from PTSD and depression as a cogseduence of the
‘brutality she lsuffered throughout her relationship Wlth- she has demonstrated
great stability. -has consistently worked over sixty hours a week to provide food
and shelter for her famﬂy. Furthermore, sile has done everything possible to encourage
the educanonal achievements of her children. Although her long work schedule leaves

little ﬁ:ee time, she attends the local Cathohc Church, and hopes to expand her
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involvement in church activities.

In the weighing of both favorabk ag‘d unfavorable factors, there simply are no
adverse factors in- s record. Furthermore, even if there were to be adverse
factors, they would have; to be of a most compelling nature. As the Ninth Circuit stated
in Hernandez-Ortiz v. INS, 777 F.2d 509 (9th Cir. 1985), because discretion is only
exercised after ap individual has been found to meet its refugee standard, a denial in the |
exercise of discret_ion £esults in refuming aA bona ﬁde refugee to the counfry of
persecution. Therefore, only the most genuine and cpmpelling factors may Justlfy ‘a
denial in the exercise of discretion. Id. at519.

II. ALL OF THE RESPONDENTS ARE ENTITLED TO WITHHOLDING OoF
REMOVAL.

Al Qualifies For Wlthholdmg Of Removal For The Same Reasons
" That She Qualifies For Asylum.

Even if she is not eligible for asylum,--’ is eligible for withholding of
removal. “ITlhe Aﬁomey General may not remove an alien'to a cou.nﬁ'y if fhe Attorney
"General decides ithat the alien’s life or freedom Vwould be threatened in that country
because of thé alien’s race, religion, nationélity, membership in a particular social group,
o'r political opinion.” 8 U.S.C. §1231(b)(3)A). - is entitled to withholding of
" removal if she can demonstrate tbat it is “more likely than not that [she] would be subject
"~ to persecuﬁon on one of the specified grounds.” Al-Harbi v INS,242. F.3d 882, 888 (9th |
Cir. 2001) (internal citation and qﬁotation marks omitted). |

Because - has suffered past persequtioﬁ (sée supra, pi).47—55), she is
entitled to a pres'umbﬁon that she is eligible for withholding of removal. 8 CFR.
§1208.16(b)(1)(@) (if an applicant has suffered past persecution, “it shall be presumed that

the applicant’s life or freedom would be threatened in the future in the country of
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removal on the basis of the original claim™); 4li v. Ashcroft, 394 F.3d 780, 791 (9th Cir.
2005). To rebut this presumption, the government must ‘e;stablish by a pr.ep‘onderance of
the evidenceA eithe; that (a) there has been a fundamental change in- circumstances; or
(b)- could reasonably relocate internally to avoid future threat to life or freedom.
8 CER. §1208-16(b)(1 YD) & (ii). As discussed supra, pp.56-62, the govei'nment cannot
4'succcssﬁ111y ‘make either éhowing. Ther-efore,.- is cligible for withholding of
removal. _ o
Regardless of the appﬁcable presumpﬁon,-is eligible for ﬁthholding of
removal because she has demonstrated that it is more likely than not that' she will be
persecuted if she is re,tmrﬁed to Mexico. 8 CF.R. §268.16(b)(2); INS v. Stevic, 467 U.S.
407, 424 (1984). As discussed supra, pp.56-58, (Bl bas provided ample evidence
that [y witl continue to harm ber, and is likely to Kill her, if she is returned to
Mexico. Iﬁdeed, each time- ﬂed- in the past, his a‘bus-e escalated. Seg
supré, pp-11,13-14, 19, 57—58. Country conditions evidence conﬁ;ms fha will
likely ‘suffer retaliation at the hands of-for having left him. See supra, pp.27-35.
-therefore is entitled to withholding of removal on the basis of the likelihood of
future harm. | |

B. — And- Qualify For Withiholding Of Removal On The
Basis Of Past Persecution. - . '

1.  The Harm —And -Snffered Unquestionably Rises To
~ The Level Of Persecution. :

There is no question that the harm - and -suf_fered at the hands of
-rises to the level of persecution. As discussed supra, pp.47-48, “[pJhysical barm
has consistently been treated as persecution,” especially where its occumrence extends

beyond a single, isolated incident. Chand v. INS, 222 F.3d 1066, 1073 (9th Cir.- 2000).
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“Where an asylum applicant suffers [phy-sical ham:t] on more than one oécasion, and . ..
is v1ctumzed at .different ’umes ovef. a period of years, the cumulative effect of the harms
is sevére enough that- no reasonable fact-finder could éonélude that it did not rise tc; the
level of persecution.” Ahmed v. Keisler, 504 F.3d 1 1A83, 1194 (5th Cir. 2007).

' -phy.sically_ a;bused- and- over the course of their childhood
years, beginning when the boys were seven and five years old. -Dec-, Tab VV at 2-
3, T12-4.; Amemied Dec., Tab QQ at 12, §32;.15, 141; 18; 151; 20, 156-57. When-
was only five years old, -brutally punched, kii:kgd, slapped and whipped him.

@R Dcc.. Tab VV at 2, 1f34. He covered-’s body in bruises. (JJJjDec-
Tab VV at 2-3, §4. He forced -a_nd -to abuse their own mother, yelling at
_ thel:n and degrading them if they refused. a0 Tab VV at 3, 96. He beat them in
public; indeed, the “enfire coﬁﬁnunity” 'chw that - was beating his children.
. Applications for Withholding of Removal of| — aﬁd —
atA'Part BA4. - s frequent beatings and emptional torment of the children continued
unabated until they fled to the United States with (i} Aweoded Deg., Tab QQ at
18-19, §51; 20, 1[156—57; -’s abuse unquestionably constituted persecution, ‘LIZ

fortiori because it occurred repeatedly over the course of years. See Ahmed, 504 F.3d at

1194, | S ‘ | o
;I'he harm to -pd -is particuﬂa;ly aﬁogious because it was inflicted -
on-them at such a young age. S’ee Hernandez—Ortiz' v. Gonzales, 496 F.3d 1042, 1046
(9th Cir. 2007) (injuries fo a family “must be considered in an asylum case where the

events that form the basis of the past persecution claim were perceived when the

petitioner was a child”). The Ninth Circuit has explained that:
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[Alge ... may bear heavily on-the question of whether an applicant was
persecuted or whether she holds a well-founded fear of future
persecution. . .. A child’s reaction to imjuries to his family is different from -
an adult’s. The child is part of the family, the wound to the family 1s
personal, the traumna apt to be lasting. (/d. at 1045)

The severe and long-lasting trauma that - and- suffered as a result of the .
'pervasive abuse in their household, including the abuse of their mother, strengthens their
claun of past persecution. -Evaluatlon, Tab SS at 88-98; -Evaluatlon, Tab TI‘
at 100-06; Hernandez-Ortiz, 496 F.3d at 1045-46.

2. R A2 @ Acc Members Of The Particular Social
Group Of Mexican Children Within A Family.

— and -belong to the particular social group of Mexican children
w1thm a family. Their social group, which is defined by their status within their family
and within society, meets all of the requiremenfs' ofa “partiéula: social group” identified
in the DHS’s éupplemental Brief in this matter. See supra, pp.48-54. First, it is based on
an immutable or fundamental chéracterisﬁc- DHS Supplémental Brief at 7—8; Matter of
VAcosz‘a 19 1&N Dec at 232. "Second, it is recogmzable and visible in society. DHS |
Supplemental Brief at 8-9; Matter of C-A-, 23 I1&N Dec. at 958-59. T?zzrd itis descnbed
with sufficient particularity. DHS Supplemental Brief at 9; Matter of S-E-G, 24 1&N
Dec. at 584.

a. -And- s Social Group Is Based On An
"~ Jmmutable Characteristic.

.-’S and -’s status as children within a family‘ is immutable. It is a
characteristic that they cannot change. Although - and -wﬂl eventually
grow out of childhood, they always will remain the biological offspring of their parents
and they cannot alter their status in the fomily. See Gebremichael v. INS, 10 F.3d 28, 36

(1st Cir. 1993) (“[t]here can, in fact, be no Aplainer-example of a social group based on
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common, identifiable and immutable characteristics thén that of the .nuclear .family”);
DHS Supplemental Brief at 16 (“an applicant’s status within a domestic relationship
[may bej immutable . . . where economic, social, physical or other constraints make it
impossible for the applicant to leéve the reléﬁOnship”)- |

b. -And-’s Social Group Meets The Requirement
Of Social Visibility. :

_ and -s social group r;leets the requirement of social visibility.
_and -Were, and are, socially.visible as children Wlthln a fam_ily because
they belong to “a segment of society that will not be accorded protection from harm”
inflicted by their pareﬁt.. DHS Sui:plemental’ Brief at 18. - repeatedb; soﬁght in

vain to protect her sons from s child abuse:
P .

o When [l visited the public records building in to obtain her
sons’ burth certificates. the Mayor prevented from entering the
building and told that she would not be able to get back her
children. Amended Dec., Tab QQ at 13, J33. .

. When_ sought assistance from the DIF—the governmental ageﬁcy
that purports to irotect children from family violence—the DIF attorney

refused to help - Tr. 106; Amended Dec., Tab QQ at 15, §42..

o The lawyers with whom consulted accepted bribes from-
and refused to help her. Amended Pec., Tab QQ at 14, 136.

s The first two judges before whom: appeared for custody hearings
accepted bribes from and refused to award| custody of the .
children, even though they knew 'was abusing dren.

Amended Dec., Tab QQ at 14, §J36-37; Supplemental Dec., Tab A at 5.
The second judge told that he would award her custody of the
children only if she had sex with him. When refused, he told her
that a good mother would have done anything to get back her chlldren Tr.
112. He did not kelp :

s The third judge before whom appeared knew that was
- beating his children, but nonetheless allowed to live with his
father. Amended Dec., Tab QQ at 16-17, §45; Tr. 116-17.
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e Rather than awardjng-child support, the fourth judge before whom
she appeared sent her children back into the hands of her abuser by
“awarding™ her the right to live in s family’s house. Amended Dec.,
Tab QQ at 20, 156; Tr. 147. ' '

These _efforts to seek protection for _ and -, which f_éll on deaf éars, |

demonstrate that _ and -belong to -a category of individuals—Mexican .

children—who will not “receive protection from serious physical harm.” DHS
Supplemental Brief at 18. This is especially true because the entire -commum'ty, .
.inclu_ding the police, knew that - was abusing his sons. See sz;pra, p-15." No one
did anyt.hjng to help. '

In addition? ‘ country conaiﬁons eVidénce in the record overwhelmingly'
demqnstfates that Meﬁcm society in general aécepts abuse of children, especially by the
children’s parents, and reinforces the abuser’s béliefs in his right to abuse. See DHS
Supplémental Brief at 17 (“a cognizable particular social group must reflect social
- perceptions or distinctions”). Violence against children in Mexico is raﬁpmt and occurs
across all ségmenlts of society. See supra, pp.35{37; Extracto é’ei informe nacional sobre
violencia y. salud, Tab GG at 21 (child abuse in Mexico is pervasive across all ethnic
groups and sociéeconomjc classes). One study indicates that children are more likely
than not to gﬁffef family violeﬁce- Rodriguez, Child abuse in 7 of 10 families, Tab BB at
1. These statistics are not surprising in light of the fact that corporal punishment of
children is légal m the home-- CRC Concluding Observaﬁbn;s: Mexico, Tab CC at 8.
“[PThysical punishment and harsh discipline”™ of children “are viewed as necessary
methods to produce'o.bedient children.” Futterman, Seeking A Standard: Reconciling

Child Abuse, Tab KK at 504. Mexican children themselves are taught to normalize the

abuse that is inflicted on them. Marston, Child sexual abuse in Mexico City, Tab NN at
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18.

The Mexican government epables and acquiescés to societal norms regarding
violence against children within families. . See supra, pp.39-41. The Legislatﬁre has
failed to pass vlaws that adequately protect chﬂdren' from abuse. CRC Concluding
Obseﬁaﬁom: Mexico, Tab CC at 23,7, 8. The government has not é]located sufﬁgient
» fesmirces to address the problem of family violence. Full Rights, Whole Children, Tab F
at 96. Laws purporting to protcci children, to the extent that they do exist, are poorly
i-rr;plemented. CRC Concluding Obsérv_at.io}'zs: Mexico, Tab CC at 2-3, 7-8. Indeed, even
Mexican judges are complicit in the normalization of child abuse, and “play a role in the
tolerance given to persons guilty of child ab'use.” Futterman, Seeking 4 Standard,
Tab KK at 503.

Aécordingly, the social grc;up “Mexican children within a _family”-describes' a
group of individuals that is subjected to socially accepted violénce and that is largely
- unprotected from that violence. This social group is recogrﬁiable not oﬂy because
Mexican society accepfs an& acquiesces to violence against children within families, but
also because, more br(;adly, “[s]ociél groups based on innate characteristics such a . . .
family relationship are generally easily recognizable and understood by others 'to
éonstituté social groups.” Matter of C-A-,; 23 1&N Dec. at 959; see also DHS Bﬁef,
Matter of Thomas, Tab OO at 11-12 (families are, in virtually every society, defined by

“socially visible and significant relationships™).

c. (R -3 s Sociat Group Can Be Described With
The Requisite Particularity. -

The social group “Mexican children within families” is defined with sufficient
parﬁculan'ty because the characteristic of childhood is a concrete “benchmark™ that
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clearly defines group meimbership. DHS Supplemental Brief at 9. Children are
recognized, in Mexican society, as a “disi:refe class of pérsons.” See Matter of S-E-G-,
24 1&N at 584. Indeed, if is difficult to imagine any society in which children do not

constitute a socially identifiable category of individualé. Mexican children, in particular,
have begn'récognized as a specific ar;d vulnerable class of citizens by both the Mexican
government and ' international human rights groupé. Grupos en situacion de
vulnerabilidad y discrimfnacz'én: Nirios, nifias y adolescents, TabMM at §7.4
(identifying children and adolescents as ﬁember of a specific group in Mexi_can society
th;«it is 'particularly vulnerable aﬁd in need of governmental prétecﬁon).

Moreover, “a detailed framework exiéts” for conceptualizing the parent-child
relationsiﬁp, which is central to ﬁe social group formulation “Mexican children within
families.”. See DHS Supplemental Brief at 19 (noting that a social grdup cannot be
“amorphous,” but must be defined within a “detailed framework™ that cleariy delineates
Wh';) is and is not a ‘member of the group). Just as children are socially categorized at
birth as either male or female, children are identified at birth as the offspring of their

parents and as members of families. The birth certificates of both- and- -
indicate that they are the children of- and - Birth Certificate of -
O v it o (Y G- < F:hii &

to -s Asylum Application. Their domestic status within their families is clearly

delineated and socially visible.

»

3.

ersecuted

And [ Or Account Of Their
Social Group Membership.

-made clear that his abuse of his sons was on account of their status as

children within his family unit. See Elias-Zacarias, 502 U.S. at 481-82 (an'applicaﬁt for -
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- asylum must prove ﬁat' he was persecuted, at lea_st in part, “on account of” his .
membership in that group); Silaya v. Mulcd&e);, 524 ‘F.3d 1066, 1070 (9th C1r 2008).
'-éeized custody of - and-without -’s consent and rei)eatedly
opposed her aftcinpts to regain custody of them. Amended Dec., Tab QQ at 12-13, §33.
He took their birth éertiﬁca'tes and told - that _sire could never prove that the
children were hers. Amended Dec., Tab QQ at '13,> 133. These statements reflect
-’s view that his children were his property, that he could simply téke them
 whenever he wished, and that he had sole cc;nirol over.them. -asserted this
perceived .authority over his children by beating them, and Womened his abu;e whenever
his authority was undermined. Whgn-sought cusfody of her children, -
beat the children in retaliaiioh, telling -that he de'served to be beaten be;ause hlS
mother was creating trouBle. -Dec., Tab VV at 3, 1[4 When-secreﬂy
visited with - B O - e @D, T VV oat2, 3.
Finally, when- and -refused to abuse their mother, -responded.with '

violent thrashings. -)ec-; Tab V'V at 3, 6.

" Both the Sl.lpreme Court and ti16‘ BIA have held that an applicant neéd not.provide
direct evidence of a persecutor’s motives; rather, motiyaﬁon may be inferred from
ci;rcumstanﬁal evidence, inchiding the socio-cultural purpose of the harm at iséue_ See
Elias-Zacarias, 502 US at 483 (proof of motive can be “direct or circumstantial™); .
Matter of S-P-, 21 1&N Dec. 486, 489 (BIA 1996) (examining circumst.:-mtial evidence. of
the social gnd political context of persecution in order to determine motive). |

 Aside from the direct evidence of -’s motive discussed supra, pp-75-76, the

record contains ample circumstantial evidence of his reasons for pefsecuﬁng —
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and - As discussed supra, pp-35-40, ‘Mexican children are widely perceived as the
_property-of their parents, and violence against children within families is both widespread
and socially tolerated in Mexico. Rodriguez, Child abuse in 7 of 10 _families, Tab BB at
1; Concluding Observations: Mexico, Tab CC at lO# Violencia y Maltrato a menores en
Mexico, at 6. Violence within families is commonly. éccepted in Mexican society as a
means of controlling children. Futterman, Seeking A Standard, TabKK at 502-03;
Marston, Child sexual abuse in Mexico City, TabNN at 18 (“Communities and families
maintain -sexual abuse of children”). . The socio—cui_mral purpose of child abuse—to
ensure parental domination over, and subordination of, children—is additional evidence
that- persecuted hlS sons on account of their status as Mexican children. See .
Matter of S-P-, 21 1&N Dec. at 489. |
4. The Government Cannot Rei)ut The Presumptioﬁ That

~And Are Entitled To Wlthholdmg Of Removal Based On
Past Persecution. -

To rebut the presumption that _and ) = cotitled to withhéldjng of
removal, the government must establish by a preponderance of the evidence that either |
(a) there has been a flmdamental change in. circumstances; or (b) - and-
could reasonably relocate internally to avoid future threat to life or freedom. 8 C.F.R.
§1208.16(b)(1)(1) & (i1). The govemment;cannot succg:s'sﬁﬂly make either showing.

a. The Government Cannot Meet Its Burden Of Proﬁng
~ Changed Circumstances. :

The government cannot demonstrate that there has been “a fundamental change in
circumstances” that rebuts the presumption that-and - are entitled to
withbolding of removal. 8 CFR. §1208.16(b)(1)(1). First, the country conditions

evidence demonstrates that intra-family abuse remains a severe and pervasive problem in

77  86



Mexican society. See supra, pp-35-40; Mousa v. Mukasey, 530 F.3d 1025, 1030 (9th Cir.
2008) ‘(government failed to show fundamental chénge in circumstances for the purposes
of withholding of removal when country conditions had not changed). Despite the |
passage of the primarily symbolic Ley parala proteccié'n de los derechos de nifios, mﬁas
oy adolescentes in 2000, and the creation of governmental institutions to address child
abuse in Mexico, the problem is growing instead of improving. Violence and Abuse of
Minors fn Mexico, Tab HH at 3 -Second, there is no evidence that-wﬂl stop
abusing - and - if they are returned to Mexico. The evidence is to the
‘contrary. -Evaluaﬁon, Tab TT at 106 (- fears being kﬂled}by his father if he
reﬁms to Mexic.o); -Amended Dec., Tab QQ "at 24, §972-73 - fears for her-
children’s liveé if they are reﬁmed to Mexico). |

b. The Government Cannot Meet Its Burden Of Proving A
Reasonable Relocation Alternative.

As discussed supra, p§.26—27; 59-60, the record evidence shows tha't- could
easily obtain _’s address and the addreéses of her children if they' returned to
Mexico and relocated anywhere in the country. Because-could 1ocate_
and rough vatious Mé)dcan databases;whethér they lived W1th- or oﬁ
their éwn—the government cannot prove tilat - and - can safely relocate
within Mexico. See supra, pp.26-27, 59-60.

C - And -Qualif); For Withholding Of Removal Because It Is
More Likely Than Not That They Will Be Persecuted If They Are

Returned To Mexico. - :
L Is More Likely Than Not To P'ersecute - And
. On Account Of Their Membership In The Particular Social
_ Group Of Mexican Children.

in addition, (i aod (il xe cligible for withholding of removal because
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they have:demonstraied that it is more likely than not that they will be persecuted if
returned to Mexico. 8 CEFR. §208-16(b)(2); Stevic, 467 U.S. at 424. As discussed
supra, pp.69-71, there ‘is no question that the violent beatings to Whmh_ subjected
his children constitute persecution. - continuously abused - and -
from a very young age. See supra, pp.14-15, 69-71; - Dcc.? Tab V'V at 2-3, 1[113—4,_
5, 6; Amended Dec., Tab QQ a;c 18-19; §51; 20, §57; 21, §59. He did not stop abusing
- them until they fled Mexico. Amended Dec., Tab QQ at 18-19, 1150-51; -Dec.,.
Tab VV at 3, 95, 7. He will continue- to Beat them violently if they rétum to Mexico.
-Evaluaﬁéﬁ at 106; Amended Dec., Tab QQ at 25, 173. Indeed, his abuse is likely
'~ to worsen because-- and -participated in their mother’s ﬂight See
Amended Dec., Tab QQ at 25, A1]73 (“T also knpw that his abﬁs’e will continue to get
worse . . . I cannot returm t-o. my country because my life and health and that of my
| children ére at severe risk and in danger”). Like - s past abuse of his sons, the
future harm to - and-wﬂl be on account of their status as Mexican children
Wlthm a famjly See supra, pp.71-77. .

2. - The Mexican Government Is Unable And UnW1llmg To Protect
N

As discussed supra, pp.72-74, Mexican courts and police have failed to protect

-and - from -’s abuse. Mexican police assisted - in removing

his children from - s home and pﬁtﬁng them in the hands of a publicly—knowﬁ

abuser. Amended Dec Tab QQ at 13-14, 133; Apphca’uons for Withholding of Removal

ot (N -~ (N 7~ (e blp fom

the authorities multiple times, complaining of’ - s child abuse. See supra, PP'72'74:

Rather than protect -and -, both the courts and the DIF allowed the children
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to live with - Amended Dec., Tab QQ at 14-16, T[36-38, 42-44. Although one
judge ﬁnélly nwarded eustody of - to-, he allowed - to continue )
Living with his-abusive fathen Amended Dec., Tab QQ at 16-17, 45. Even when-
-and- moved out of - s house, -contmued to beat his sons with
nnpumty, mcludmg in public. Amended Dec., Tab QQ at 20, J57; -Dec Tab VV
at 3, 6. Desplte the fact that “the entire commumty n - knew of -’

abuse—mcludmg - s police officer friends—no one did anything to intervene. See

supra, p.15; Applications for. Withholding of Removal of —-and -
O o5 e, T2 vV a3, . (e (e ity

without governinental protection from .ﬂ;eir father’s abuse.

II. ALL OF THE RESPONDENTS ARE ENTITLED TO PROTECTION
UNDER THE CONVENTION AGAINST TORTURE. '

An applicant is entitled to CAT relief if sh_e shows that she “is more likely than
not. .. to be tortured if removed to the pr0posed country of removal ” 8 CFR.
§208.16(c)(2), (4). If the agent inflicting the torture is nongovennnental the apphcant
must prove government acquiescence to the torture. 8 C. F R. §208 18(a)(1).

Flrst, the harm that Respondents fear if returned to Mex1co——beatmgs, murder, and,
in the case of - rape—ineet the deﬁni.tion of torture.v See id. (torture is “any act
bSr which severe pain or suffering . . . is intentionally inﬂi:cted on a person™); Zubeda v.

. Ashcroft, 333 F73d 463, 472 (3d Cir. 2003). (“[r]ape can constitute torture™); see also

. Lopez-Galarza v. INS, 99 F.3d 954, 962-64 (9th Cir. 1996) (equating the effects of rape

with, other forms of torture). | | |
Second, Respondents have demnnstrated thnt thej'( are more likely than not to suffer

torture if returned to Mexico. The record contains significant evidence of their past
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forture at -’s hands. See supra, pp.47-48, 69—71; Mohammed v.. Gonzales, 400 F.3d
785, 802 (9th Cir. 2005) (quoting 8 C.F.R. §1208.16(c)(3)); see also Kamalthas v. INS,
251 F.3d 1279, 1282 (9th Cir. 2001) (evidence of past torture is relevant fo a
determination of eligibility for CAT relief). Thc_recofd also confa.ins ’am.ple evidence of
Respondents® fear of .similar, and wofse, future harm at -’s hands. See supra,

pp-64, 79. | |
Country conditions evideﬁce confirms the liKelihood that Respondents will be
subject to severe pain or suffering if retumed to Mexico. .§ee supra, pp.35-40 (discussjng
the ﬁequent and widespread abuse of children in Mexico); supra, pp.27-35 (discussing
‘ ﬁequent and widesbread violenée against women in Mexico); 8 CFR. §208.16(c)(3)(111),
| (iv) (instructing courts to consider “[o]ther relevant information ,r_egarding conditions in

the country of removal” in CAT claims).

Finally,. the Mexican government will acquiesce to the torture Respondents suffer

at -s bands. See 8 C.FR. §208.18(a)(1). As discussed supra, pp.65-67, 72-74,
government oﬂic1als knowmgly failed on multlple occasions to protect Respondents from
-’s abuses when Respondents sought assistance. Country conditions evidence
4 confirms that Mexican officials largely condone, and fail to take measures against,
domestic wolence and wolence against children. See supra, pp. 27—40 Accordingly,
Respondents have demonstrated that they are utterly without protection from the torture
they will suffer if returned to Mexico. See Zheng v. Ashcroft, 332 F.3d 1186, 1188 (9th
Cir. 2003.)_'(“acquiesc-ence”- by government officials &oes- not require actual knowledge'qr
willful acceptance, but can be demonstrated by showing aﬁmeness and willful blindness

by governmental officials); Ornelas-Chavez v. Gonzales, 458 F.3d 1052, 1060 (9th Cir.
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2006) (“It'is enough. fhat public officials could have inferred the alleged torture.: was
taking place, remained willfully bliﬁd to it, or simply stood by because of their inability
- or unwillingness o oppoée it”). | .' |
Because Réspondents are more likely than not to be tortured if returned to Mexico,

they are eligible for CAT relief.

DATED: March 10, 2010.
| ' Respectfully, .

KAREN MUSALO :
S.SHAWN ROBERTS i
CENTER FOR GENDER & REFUGEE STUDIES .
University of Califomia, Hastings College of The Law
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KAREN MUSALO

coUNSEL FOR RESPONDENT (NN
DOUGLAS A. WINTHROP
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A Professional Corporation
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By:
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COUNSEL FOR RESPONDENTS
AND

82 91



	L-R- RefWeb_Br_Cover_01_13_2012
	LR redacted CGRS brief on remand.pdf



