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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Nigegfirst arrived in Australia on [date deleted
under s.431(2) of thligration Act 1958&as this information may identify the applicant]yJu
2004 and applied to the Department of Immigratind &itizenship for the visa [in] February
2011. The delegate decided to refuse to grantifae[wm] July 2011 and notified the
applicant of the decision.

The delegate refused the visa application on teeslhathe applicant is not a person to
whom Australia has protection obligations underRedugees Convention.

The applicant applied to the Tribunal [in] Auguétl2 for review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theedgatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRegulations 1994 (the Regulations). As a
result of amendments to the Act, some of the caiters.36 do not apply to visa applications
made before 1 October 2001. However, the criiar@d.866.221 of the Regulations broadly
reflect the criteria for a protection visa in s36¢f the Act. An applicant for the visa must
meet one of the alternative criteria in ¢cl.866.221(3), (4) or (5): cl.866.221(1). That s, the
applicant is either a person to whom Australiarasection obligations under the 1951
Convention relating to the Status of Refugees amnaed by the 1967 Protocol relating to the
Status of Refugees (together, the Refugees Comwverti the Convention), or on other
‘complementary protection’ grounds, or is a memddaéhe same family unit as a person to
whom Australia has protection obligations undenaithe Refugees Convention or the
complementary protection grounds and that perstash@oprotection visa.

Refugee criterion

Clause 866.221(2) is satisfied if the Ministeratisfied that the applicant for the visa is a
person to whom has protection obligations undeRé&Rigees Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingktticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
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outside the country of his former habitual residgng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1,Applicant S v MIMA2004) 217 CLR 387Appellant S395/2002 v MIME003) 216
CLR 473,SZATV v MIAG2007) 233 CLR 18 an8ZFDV v MIAC(2007) 233 CLR 51.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmagicular person. These provisions were
inserted on 1 October 2001 and apply to all pradactisa applications not finalised before
that date.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haratudes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbkely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a@@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapeafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
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persecution even though the possibility of the @anson occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence. The expression ‘thegutain of that country’ in the second limb
of Article 1A(2) is concerned with external or ddptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Complementary protection criterion

If a person is found not to meet the refugee caten cl.866.221(2) he or she may
nevertheless meet the criteria for the grant afoéggtion visa if he or she is a person to
whom the Minister is satisfied Australia has praitatobligations because the Minister has
substantial grounds for believing that, as a nesgsand foreseeable consequence of the
applicant being removed from Australia to a regeggwtountry, there is a real risk that he or
she will suffer significant harm: cl.866.221(4)h& complementary protection criterion’).

‘Significant harm’ for these purposes is exhausyivkefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degratteatment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading tresator punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

Cruel or inhuman treatment or punishment’ for theppses of s.36(2A)(d) is exhaustively
defined in s.5(1) of the Act to mean an act or @iis by which severe pain or suffering,
whether physical or mental, is inflicted on a persar pain or suffering, whether physical or
mental, is inflicted on a person, so long as, e circumstances, the act or omission could
reasonably be regarded as cruel or inhuman ineatine pain or suffering must be
intentionally inflicted.

However, ‘cruel or inhuman treatment or punishmeogs not include an act or omission
which is not inconsistent with Article 7 of the émbational Covenant on Civil and Political
Rights (the ICCPR), nor one arising only from, irére in or incidental to, lawful sanctions
that are not inconsistent with the Articles of tB€PR. Article 7 of the ICCPR prohibits
torture and cruel, inhuman or degrading treatmepuaishment.

The final type of significant harm listed in s.38)ds degrading treatment or punishment:
s.36(2A)(e). Degrading treatment or punishmenkigeastively defined in s.5(1) of the Act
to mean an act or omission which causes, andegade to cause, extreme humiliation
which is unreasonable.

However, ‘degrading treatment or punishment’ dagsimclude an act or omission which is
not inconsistent with Article 7 of the Internatidi@ovenant on Civil and Political Rights (the
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ICCPR), nor one that causes, and is intended caygeme humiliation arising only from,
inherent in or incidental to, lawful sanctions thad not inconsistent with the Articles of the
ICCPR. Article 7 of the ICCPR prohibits torture asrdel, inhuman or degrading treatment
or punishment.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

Background and Protection Claims

In the applicant’s application for a protectionajigForm 866C), the applicant states that he
left Nigeria for a better education overseas. Blesgon to say that before he left the Delta
State to go to Lagos, which was at least two mootts® before heading to Australia, he
knew his life was threatened not only from intdurat crisis at the time, but also because he
saw “a few people were killed” by the military ahid local community. The applicant claims
that his family was unaware of this because hegnaeh his word to “the nefarious people”
that it would be a secret between the applicanttlech. He claims that they threatened him
if they found out that he had told anyone abouttvieshad seen.

The applicant claims he fears that if he returias the people he fears may kill him. He
claims they killed someone he knew who was alsa@wbwhat was going on however they
claimed that person drowned because he couldni sfter being involved in oil bunkering.
The applicant claims that he would not "go publicitil he knew the military had completely
lost its grip on power in Nigeria. The applicatgcawrites that recently two of the boys that
also witnessed the event were killed. He clainestiilitary and the community claims that
the two boys were shot because they were cauginrt armed robbery. He claims there have
been joint killings where people who were parthef trowd and who saw community youth
burning people alive in their homes and soldiellgnigi young people at random.

The applicant claims that he believes the militaryis out to get me.” He also claims he
believes the leaders and the youth group in Delite3nay be after him.

The applicant claims that some of the people hevkritave been killed over the last few
years. He claims some of them were shot by thigamjiland accused of armed robbery,
while others just disappeared suddenly and thg sgdhat they have gone abroad.

The applicant writes that he believes his qualif@aas a journalist exposes him to more
dangers from these people. He claims he madetakaiby announcing that he had studied
journalism overseas and intends to go back to Nigerd cover some of the things that he
feels is wrong with the country. He claims his hestspecifically warned him not to go back
until things are settled.

On the question of whether the authorities of Nagyean and will protect him if he returns,
the applicant states that he is confident the aitig@® will not protect him because the
authorities generally do not protect anyone andccthmtry is still partially controlled by the
military. He claims by looking at the news one Bratories of political assassination,
religious and interethnic crisis. He claims théhauties are aware of this but somehow they
might be benefiting from the killings and violence.
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The Delegate’s Decision

The delegate refused the visa applicant’s apptingtr a protection visa and sets out the
reasons for this in a decision record dated [J2M]1. The Tribunal summarises the key
findings by the delegate as follows:

the delegate accepted that the applicant may hesme Witness to violent incidents in the
[Town 1] area around 2004, however the delegatessthat she has considerable doubts
that the applicant would be at risk of being killetde were to return to Nigeria;

the applicant has been out of his country sincel20@ is emphatic that he has never
said anything about what he witnessed,;

the applicant stated that he had only been a meailtes church group and that he has
never had any difficulties in regards to practidwigreligion and that he and his family
had never been members of any political, ethnlgioeis (apart from his church group)
or military organisation. The delegate found tih&t applicant had never been involved
in politics and that he was able to obtain a paticaracter certificate from the Central
Register of the Nigeria Police [in] 2004. The delie also found the applicant was able
to obtain a passport in 2004, and depart the cpuasrwell as renew his passport in 2009
without any problems;

on the question of the applicant’s claim regardgmgnalism the delegate found that the
applicant has never worked as a journalist anchbaproduced any written materials in
relation to Nigeria, nor has he written any papkes have been published,;

the delegate also found that she was satisfiedpgpkcant would be able to live
elsewhere in Nigeria if the fears relate to a lseal threat.

Application for Review

[In] August 2011, the applicant applied to thisbimal for a review of the delegate’s
decision.

In a statement received by the Tribunal [in] Augg@11 the applicant writes:

I now like to provide the Tribunal with some corttéxhelp in its decision process.
The first is that:

» | currently have a graduate visa application whih Department that is still under
consideration.

» My fiancé for over two years is an Australian @tizand she attended the interview
with me in July.

» | originally sought protection from the Departméetause | feared for my life and
not because | merely want to stay permanently istralia.

* | had the opportunity to apply for a permanent vigeen | graduated in 2009. | can
still apply to other visas that would allow me &side in Australia permanently.
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It needs to be noted also that it wasn't originallyintention to seek protection from the
Australian government, hence, reside permanentustralia.

| still fear for my life every day. That I'm aliteday means a lot to me. Nigeria still not a
safe place especially for someone like me. Peagti&itied for all sorts of reasons in that
country. If | returned without any kind of protemi | fear | would become a statistic like
the others before me.

The case officer who considered my applicationgais®ed | had a genuine humanitarian
case and based on the information she had, shedwddubt it would be a risk for me to
go back to Delta State.

However, she's asking me to go back to the coumityelocate to a different State.
Anyone who's had their lives (sic) threatened sagcmine would not come to such a
conclusion.

If my life is not safe in Delta State, my life istrsafe anywhere in Nigeria. It is the
military, the community that are after me not adgl. They are everywhere in
Nigeria....."

Tribunal Hearings
Tribunal hearing held [February] 2012

Theapplicant appeared before the Tribunal [in] Febr2&12 to give evidence and present
arguments.

The applicant began his oral evidence by tellirgThbunal that he was born in [Town 1] in
the Delta State of Nigeria. He said that he ighefUrhobo / Itsekiri / Isoko ethnic group. He
claimed he is a member of all three of the ethnizigs because his [grandfather and his
grandmother are from these groups].

The applicant told the Tribunal that he is gettingrried in [2012] as he is engaged. He said
his fiancée is [name deleted: s.431(2)] who is astralian citizen. He said they met in
[2009].

The Tribunal invited the applicant to explain whg/fears returning to Nigeria. He said that
before he left Nigeria there was a lot of ethnoutrle between the Urhobo and the Itsekiri
and the Isoko tribes. He said there were a l&illrigs and the federal government declared
a state of emergency and the military came intatka. He told the Tribunal there was a lot
of corruption which meant that the military wasreqt and it permitted one ethnic group to
attack or harm another ethnic group. He said thigany would take money from the
conflicting groups and would turn a blind eye teitlactions. He said there were curfews
during the day and the military would delay thetervention when violence flared up
between the ethnic groups.

The applicant said that his family has a big conmgbwhere they live and that the military
would use the compound as its base. He said tagfitred in the Itsekiri area and that one
day someone from the Urhobo group came into tlwirpound. He said the man was killed
because he was suspected of being Urhobo andwspeded of involvement in giving
money or information for the purpose of hurting ttsekiri. The applicant said that he and
three others saw the Urhobo man killed. Askedkma@n what in particular he saw, he said
that some of the Itsekiri men told the Urhobo ntzat some of the elders wanted to speak to
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him that this was just a ruse and that they sdmw@dand took him to a place in the bush
where they beat him to death. The applicant saigddaw the men beat the man; he described
how they broke his legs and arms killed and buinieal

The Tribunal asked the applicant how he managedttess this killing. He said that he and
some others were around the compound at the partitmne and near the military and could
see what had happened. He said they followedrthggf men who had taken the Urhobo
man to the bush. He said that the perpetratorsespbim and the others who were
witnessing this incident and told them to leavd,thay did not leave and saw the beating and
killing. He went on to say that after the killingfpries began circulating about the Urhobo
man being missing.

The applicant said that approximately two weekarltdte military and the community leaders
of the Itsekiri came to speak to him and three rstivho had witnessed the killing. He said
that the military told them to be quiet about ilarot to speak to anyone. He said that he told
them he would be quiet.

The applicant said that around the time this hapgdris uncle was processing his student
visa application. He said his uncle has threedodil in Australia. He said his mother could
not afford to send the applicant to Australia tadgtand so his uncle told him that he would
give the applicant the opportunity to come to Aalsdrand to get out of Nigeria. The
applicant said he arrived in Australia in July 2@0w completed a Bachelor [degree] at
[institution deleted: s.431(2)]. He said he studisele from 2007 to 2009 and before that he
completed a [Diploma] in 2006 to 2007 at [institutideleted: s.431(2)].

The applicant told the Tribunal that in Nigeriavas a sales representative for a
[publication] called [name deleted: s.431(2)]. $4ed he worked there for two years.

The applicant went on to say there is one thinghkalid not tell his case officer about his
claim. He said that he was embarrassed to talktabbecause his fiancée was present at the
interview. He went on to say that the communitutyroof the Itsekri and some soldiers took
the applicant to the bush where they took his estbiff and they beat him with tree branches.
He said they then gave him a lamp and forced hihotd a lamp in front of his private parts
and he was forced to walk into the community hajdanamp while naked. He said that after
walking into the community he ran to his cousinacp and locked himself in. He said this
occurred around 2002. The Tribunal asked the egmiliwhy they did this to him. He said
that this was because he saw the killing, and atttidNigeria is corrupt and its military and
leaders are all corrupt. He said that this wayg eenbarrassing. He said he feels powerless
as he realises how dangerous it is. He addedhthatother has told him not to visit Nigeria
and she is happier that the applicant is in AustraHe said his mother, his aunt, and sisters
are coming to Australia for his wedding.

The applicant told the Tribunal that the soldieesavjointly with the communities in carrying
out the atrocities. He said that the militarywsase of what's going on but do nothing to stop
it.

The Tribunal asked the applicant why those involwvetthe beating and killing of the Urhobo
man, or anyone else, would still be interestecigdting him after the passage of all this
time since the incident he described. He saidttieteason for this is that the same people
continue to live in the area and it has the sannenconity leaders so not much has changed.
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The Tribunal asked the applicant to comment on dywould not be able to relocate to
another part of Nigeria if he was fearful of retagto [Town 1] or the Delta State. He said
that he believes that as soon as he returns taiblithee people who want to harm him will
know that he is there. He said he believes thiaiiee of what has happened to the other
three who witnessed the beating and killing. Hd #aat in the case of one of the other
witnesses who saw the killing, he was killed byigmivho claimed that he had raped a
woman. He said another of the witnesses was Willethe military who claimed that he was
“bunkering” which the applicant described as wheeeson illegally breaks or taps into
pipes to steal oil. He said that in a place likge¥a, there is no respect for human rights or
the law. He said the whole military is involvedgmng back to another state in Nigeria is
not a solution and that the military would harm tand blame the Boko Haram for it.

The Tribunal asked the applicant how he knowstthagttackers are still after him. He said
that the other witnesses have died or have beksdlahd he thinks that the attackers are still
actively looking for him. He told the Tribunal thae has not returned to Nigeria. He said
that even though he has no visa restriction agastgtning to Nigeria, he has not returned to
see his parents.

The applicant told the Tribunal that he used toeh@¥acebook account which he closed in
late 2010. He said that when the Facebook acagastactive, he used to put comments on it
about people not being safe in Nigeria. He saadl e believes the military went to his

house and spoke to his mother about the applicehhis whereabouts. He said that his
mother has not told him what the military wanted $he has told him not to go home. The
applicant told the Tribunal that no one has conddnthe crime and nor have any charges
being laid for the killing of the Urhobo man.

The applicant said that he called the police in Mf@sAustralia and he said that he was
worried about whether the people he fears wanatmtim would find him in Australia. He
said the police had directed him to the Departroéiihmigration.

The Tribunal asked the applicant to explain whyvnete, at question 46 of his application
for a protection visa form, that he is confiderattthe authorities will not protect him. He
replied that in Nigeria there is no confidenceha military, police, or government. He said
that in Nigeria the mere wearing of a green cap leag the military to pick the wearer up
and to beat them. The Tribunal put it to the aggpit that in a country where corruption is as
pervasive as he claims, that it would appear ti@aentire population faces the problem
together. The applicant agreed, and added thasenformation about the military, that is
that it beat and killed the Urhobo man, and thatitfiormation would be scandalous.

The Tribunal asked the applicant whether he haddacyments which would or could verify
his claims. He said that he has not provided atychents because he doesn't have any. He
said that the information he provided is accuraie lzased on what he saw with his own

eyes. The applicant went on to say that what hieslé true and that if he wanted to make

up a story for a protection application he wouldgéabtained fraudulent documents as they
are easy to obtain in Nigeria.

The applicant concluded that he is afraid for Hesif he returns to Nigeria. He said that he
has applied for a subclass 485 visa as well and/ting the outcome of that application.

The Tribunal advised the applicant that it wouldeghim two weeks until [a certain date in]
February 2012 to make any final and further subimssto support his claims.
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Post hearing submission
[In] March 2012, the Tribunal received an e-mailnfrthe applicant stating, relevantly:

| write to inform you that everyone | have contalcte provide statement or evidence
declined to speak on this issue. The majorityexfjgte | spoke to pretend that they
knew nothing about the issue whilst others saig thish not to get involved.

| don't know how this affect my case but just thioiutg let you know the situation of
things.

Tribunal hearing held [April] 2012

The Tribunal resumed its hearing [in] April 201Zaaxplained to the applicant that it had
decided to have a further hearing because it hdldefluquestions. It also explained that
because of the change in the Act which introducasptementary protection provisions, the
Tribunal wanted the applicant to have the oppotyuiai provide submissions on this matter.

The Tribunal invited the applicant to make anyHertcomment or to provide an update on
claims made in the first hearing. The applicantiegithat he and his fiancée are getting
married in [month deleted: s.431(2)] in a nativeddiag in [City 2] and then in [month
deleted: s.431(2)] a wedding will be held in a dmin [suburb deleted: s.431(2)]. He said
he wanted to go to Africa for the wedding but besgaof the situation there they decided not
to go back.

The Tribunal asked the applicant whether he hasahgdontact or any news from Nigeria.
He said that he had been in touch with his frighdsugh Facebook and they talk about the
suicide bombings and violence; that he has no éamlews about the specific crime which he
witnessed. He said that his contacts told himttaimilitary are still in the area but there is
no fighting taking place. The applicant told th&tinal that he does not want to change
anything that he had said at the first hearing.atiged that there are other things that he did
not feel comfortable to say. He went on to say tihe things he did not feel comfortable
talking about were things that were done to hirthembush.

The Tribunal explained the introduction of the céenpentary protection provisions in the
Act and invited the applicant to make submissiotihwespect to that. The applicant initially
replied that he does not know whether Nigeria waygly the death penalty, but went on to
say that he thinks he would be tortured or subgetecruel and inhuman punishment. He
said he fears the military might arrest him andhelehat they may try him and put him in jail
without explaining any reason. He said that ifdh@y got to know about this his fear is that
the military might want to kill him because of tildormation he has given. He said that he
thinks he might just be kept in prison.

The applicant referred to another incident whemwhs in Nigeria and where he was punished
for breaking curfew when in fact he had not brotemcurfew. He said that on that occasion
he was forced to hold a block in the air while Himeedown on the side of the road. He said
that he was forced to maintain that position fog our. He said that this occurs in Nigeria
because there is no law or protection against ih&ang.
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The Tribunal asked the applicant to confirm thevamtion ground upon which he was
relying for his protection claim. He said that pretection ground is not religious but it falls
under ethnic or political grounds.

The Tribunal asked the applicant to explain howrtamaged to obtain a police clearance and
passport. The applicant said that he believes tsealvi® to obtain police clearance because
he was in Australia when he applied for it andpbéce would not withhold it because it
would signal that they had an interest in him éthvithheld a police clearance. Further, he
said that if the police clearance had been witht@klwould stop him from going back to
Nigeria. He said that the police would avoid doamything which would stop him going

back to Nigeria. In respect of a passport, thdiegqt said that he renewed the passport in
Canberra so the passport was not sent to Nigerizhewal.

The Tribunal put it to the applicant that the murde withnessed occurred in 2001 or 2002
and that as so much time had passed since themyheaahbe of further interest to the

military and invited the applicant to comment oistffhe applicant replied that the passage
of time does not diminish the risk. He said thaither witness is reported to have drowned
and another was killed by shooting because he s@ssad of committing a serious crime.

He added that another problem in Nigeria is thatntiedia is weak and it does not cover all
the crime or the people who are shot dead by thieangior who are raped. He said the media
only focuses on politics and economics.

The Tribunal asked the applicant for more inform@tabout his Facebook account. The
applicant replied that his current Facebook accbastone military person as a “friend” He
said that he had made a comment that people &ed kil Nigeria and he hoped to expose this
with his journalism skills if he returned to NigariThe applicant went on to say that he then
received a message from a military official who meat him that people who spoke out get
hurt in Nigeria. The Tribunal asked the applicahetiner he could provide a copy of that
message; he replied that he has closed the act¢bahhe will see if he could get a copy

anyway.

The Tribunal asked the applicant for more backgdaaimout his parents. He replied that his
mother is a teacher and his father is a businas®pe He said he did not get to meet his
father until he was [age deleted: s.431(2)] ye&tsand that he had grown up with his
mother. He said that his extended family is wegdltht his mother is not and she is simply a
teacher. He said that people would not targetfbimkidnapping or extortion because they
would have to wait for years for his mother to anclate money to pay a ransom.

On the question of relocation, the applicant shad if he was dealing with a small ethnic
group it would be different and he could possibdytg Lagos or Abuja, however, in his case
he is dealing with the military institution. He ddhat as soon as he returned to Nigeria the
military would know because they run Nigeria.

The applicant said the leader of the Boko Haramaags$ured in southern Nigeria and it was
reported that he was arrested, but the next dayalseeleased. The applicant claimed that
this was a sign of bribery. The applicant said thhais persecutors were not the military
which has reach across Nigeria, he would move tga@&rhe Tribunal asked the applicant
whether there was any other reason for his notingutd return to Nigeria, he replied he has
not committed any crime and also he had a good ktdconcluded that he would not be
protected by police and the military would wansi@nce him.



67. The Tribunal invited the applicant to provide fugtlwritten submission, on the question of
complementary protection or on the question of emtion persecution, if he chose to do so
by [a certain date in] May 2012.

Post hearing submission
68. [In] May 2012, the Tribunal received an e-mail frtime applicant stating the following:

| have taken a very close look at the complemergastection clause that was only
recently put into place by the Australian governmeéhelieve with all honesty that
this new legislation is relevant to my case.

For example, | believe returning to Nigeria willdamger my life. It's not the first
time that the Nigerian government and the militaryhat country have done
something like this.

They (The government and the military) may and ddabricate some lies that would
give them the opportunity to imprison me, torturesobject me to inhuman treatment.

They've subjected me to degrading treatment irptst. They’ve stripped me naked,
beaten me, made me kneel in public whilst liftireginy bricks in the past. They
could do worse.

They've killed a few people and claimed that thegrevcriminals. If they did it to me
it won't be the first time.

With these gic.) information before you, | believe the complenagptprotection does
apply to my case. So if it's possible | would likg case to be considered under this
new legislation.

| would like the Australian government to pleasevile me protection knowing what
it knows based on the information and the facteieeit.

Independent Country Information
Overview of the current security situation in Nigeparticularly in Delta state.

69. Nigeria is roughly divided between a predominailyslim north and Christian souttithe
overall security situation in Nigeria remains eriady volatile, with bombings and attacks by
militant groups continuing to occur on a regulasibaparticularly in the northern regioén.
Delta state is located in southern Nigeria, althosignilarly experiences kidnappings and
attacks by armed insurgerits.

! ‘Blasts death toll rises as Nigeria descends ¢h@os’ 2012The Age22 January
http://www.theage.com.au/world/blasts-death-t@ks-as-nigeria-descends-into-chaos-20120122-1tyhth
Accessed 23 January 2012

2 Zounmenou, D. & Chatora, A. 2011, ‘Nigeria SeekimgEffective Response to Boko Haram’, Institute fo
Security Studies, 16 November http://www.issafocgliss_today.php?ID=1389 — Accessed 23 Januarg 201
% Malina, T. 2010, ‘Militancy in the Niger Delta’, &tthew B. Ridgway Center for International Security
Studies, University of Pittsburgh, 15 March httggearch.ridgway.pitt.edu/nigeria/2010/03/15/militg-niger-
delta/#more-5 — Accessed 23 January 2012

* Human Rights Watch 201®/orld Report 2012 — Nigerj@2 January, pp.143-144, 146-147
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The Department of Foreign Affairs and Trade (DFAdyised in January 2012 that
Australian citizens should “reconsider [the] needravel to Nigeria at this time due to the
very high threat of terrorist attack, the high regkidnapping, the unpredictable security
situation, the heightened risk of violent civil eat and the high level of violent crime”
DFAT has issued a ‘do not travel’ warning for thigétian states of Bayelsa, Delta, Rivers,
Abia, Akwa Ibom, Anambra, Bauchi, Borno, Gombe t&a and Yoba.

Human Rights Watch reports that throughout 2018porg inter-communal violence, riots
and sectarian killings, particularly in the nortiheegion, claimed hundreds of lives. The
Nigerian Police Force has also been “implicatefitequent human rights violations,
including extrajudicial killings, torture, arbitraarrests, and extortion-related abuses”
Widespread corruption, poverty and police abuse lemsured that groups such as militant
Islamist group Boko Haram thrive. During the yeddoko Haram reportedly carried out “[a]
series of bombings and numerous targeted killitigest] left more than 425 people dead”.
The group also claimed responsibility for the Auge@11 attack on a United Nations
building in the centrally-located capital city obAja that killed 24 peopf.

Attacks by Boko Haram (also known as Jama’atu ABlusnah Lid Da’awati Wal Jihad)
have reportedly increased sharply in recent momtlostly in the northeast of the country,
forcing tens of thousands of people to flee theinks’ ® The most recent bomb attacks
targeted security forces in the northern city oh&@an 21 January 2012, killing
approximately 170 peopfet® ! Reutersclaimed on 24 January that the death toll had
reached 186, making the incident “Boko Haram’s naestdly attack to daté® A purported
spokesman for Boko Haram claimed responsibilitytiier attacks that he stated were “in
response to authorities’ refusal to release its bemfrom custody*?

Further attacks attributed to Boko Haram in Janary? include an attack on a military
checkpoint in Borno state which resulted in thetldeaf two soldiers and four Boko Haram
members; two separate attacks in Adawama stat&ambe state on 13 January; the killings
of four Christians in Yobe state on 11 Januaryaiack in Yobe state on 10 January which

® Department of Foreign Affairs and Trade 2012, {ElaAdvice for Nigeria’, Smartraveller website, 28nuary
http://www.smartraveller.gov.au/zw-cgi/view/Advidigeria — Accessed 23 January 2012
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resulted in the deaths of eight people, includixg police officers; the killings of a police
officer and a civilian as they were leaving a masguBorno state on 9 January; the killings
of three Christians in the town of Biu on 7 Janud#ng killings of 25 Christians in Adamawa
state on 6 January; the killings of six Christiaman attack on a church in Gombe on 5
Januaﬂy; and an attack on a police station in Jagstate on 3 January which resulted in one
death.

Additionally, in the northern state of Bauchi on Zghuary 2012, two churches were
destroyed by explosions, while 11 people were diliea separate attack which has been
blamed on “a Muslim ethnic groug®.'®

Boko Haram was also responsible for bombing attack€hristian churches on Christmas
Day 2011, which killed at least 40 people and tethe imposition by Nigerian President
Goodluck Jonathan of a state of emergency in avbase the group is believed to have its
strongholds — the northeastern states of BornoYahe, the central state of Plateau and
Niger state in the northwekt'® However, concerns have been raised over the rffeetss
of the state of emergency, as the group is backgmberful northern politicians, and could
easily relocaté? The Agereported on 22 January 2012 that “[tJhe stateérgency has not
stoppetfl2 0attacks, and the areas targeted have dprgadd the locations covered by the
decree’™

A December 2011 assessment of the Nigerian seaititgtion states that:

There is little doubt that the on-going threat frBoko Haram — and, more importantly, its
ability to ferment sectarian violence between NajerMuslim and Christian communities —
is extremely serious. It seems obvious that thegowent and its security services urgently
need a new and much better co-ordinated stratdaggyfare to succeed. Unless they do so
then the outlook in 2012 for the security situatioparticularly in the north and the middle
belt but also for isolated attacks in the predomityaChristian south — look very bledk.

14 ‘NIGERIA: Timeline of Boko Haram attacks and reldtviolence’ 2012|RIN News 20 January
http://www.irinnews.org/report.aspx?reportid=9469Accessed 23 January 2012

15 pflanz, M. 2012, ‘Nigeria sectarian violence shawssigns of abatingThe Telegraph22 January
http://www.telegraph.co.uk/news/worldnews/africaadéhnocean/nigeria/9030987/Nigeria-sectarian-viog
shows-no-signs-of-abating.html — Accessed 23 Jgr2@t2

18 pflanz, M. 2012, ‘Fresh attacks kill nine in natth Nigeria as police hunt Boko Haram bombéFse
Telegraph 22 January
http://www.telegraph.co.uk/news/worldnews/africaadénocean/nigeria/9030752/Fresh-attacks-kill-fime
northern-Nigeria-as-police-hunt-Boko-Haram-bomb#ral — Accessed 23 January 2012

"*NIGERIA: Timeline of Boko Haram attacks and reldtviolence’ 2012|RIN News 20 January
http://www.irinnews.org/report.aspx?reportid=9469Accessed 23 January 2012

18 Adekoya, R. 2012, ‘Nigeria’s Islamists have thegmment dancing to their tund'he Guardian4 January
http://www.guardian.co.uk/commentisfree/2012/jamigeria-islamists-boko-haram — Accessed 23 January
2012

19 Adekoya, R. 2012, ‘Nigeria’s Islamists have thegmmment dancing to their tun&'he Guardian4 January
http://www.guardian.co.uk/commentisfree/2012/jamiigeria-islamists-boko-haram — Accessed 23 January
2012

20 Blasts death toll rises as Nigeria descends ¢hiamns’ 2012The Age22 January
http://www.theage.com.au/world/blasts-death-t@ks-as-nigeria-descends-into-chaos-20120122-1tyhth
Accessed 23 January 2012

L ‘Nigeria Politics & Security’ 2011, Menas Asso@af 30 December, pp.1-3
https://www.menas.co.uk/pubsamples/Nigeria_Politacal_Security 30.12.11pdf — Accessed 23 January 201



77.

78.

79.

80.

Delta state is located in southern Nigéfi&k March 2010 report on militancy in the Niger
Delta, which includes the three states of DeltajeBsa and Rivers, states that the resource-
rich region has “been plagued with armed groupsiasutgents for decades”. Compensation
for appropriated and polluted land paid by muliiorél corporations operating in the region
“has led to inter-communal and inter-ethnic viokenmost notably between the ljaws and the
Itsekiris in the Warri area of Delta State. Sinfoe discovery of oil in the Delta, this type of
ethnic conflict has been driven primarily by theside to control resources along disputed
community borders” In addition, the establishmera ailitary presence in the Niger Delta

in recent years, and subsequent “reports of ertgrtape, and the general intimidation of the
populace by the security forces”, has led to confietween armed groups and the military.

Recent news reports indicate that armed groupsmanto operate in Delta state. In January
2012, a US citizen was kidnapped outside a bankarri, the capital of Delta state, by a
group of assailant&JSA Todayeports that the incident was “the first suchcktargeting
foreigners in the restive region for several mohthewever, it is also reported that although
“foreign workers have become harder to target,llkichhapping gangs have begun seizing
middle-class Nigerians as weff*.

According to Human Rights Watch, throughout 20Kldfiappings, mostly of family
members of wealthy Nigerians, continued in the N@elta” > The US Department of State
advises “avoiding all but essential travel to thgeX Delta states...because of the risks of
kidnapping, robbery, and other armed attacks isdlegeas®® DFAT has similarly issued a
‘do not travel’ warning for Delta stafé. The Commissioner of Police in Delta state, Ibrahim
Mmamma Tsafe, recently stated that “261 suspedtbthgpers were arrested in the state in
2011 [and] 46 others have been arrested in 2¢712”.

Nigerian publicatiorWanguardreports that a police officer was shot dead inMWarJanuary
2012, while three police officers were killed inli2estate in December 2011 “by bandits,
operating in camouflage military uniform”. SecurityWarri and other areas of the state was
increased following the incidents. Police Commissiol safe reportedly stated that
“policemen in the state had been put on alert Yalg the unprovoked attacks and killing of
some personnel in recent times in the state, espeiri Warri, by men of the underworld®.
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Also in January 2012, a group of about 2000 youtt&apele, Delta state, attacked a Hausa
community (primarily Muslims from northern Nigettin retaliation for attacks on
southerners living in the north by Boko Haram. Appmately 50 people were injured in the
attack, although the deployment of security foregmrtedly prevented the group from
burning two mosques in the ar8additionally, on 28 December 2011, “[a]ssailaritsetv

an explosive device into an Arabic-Koranic schooBapele...injuring seven peopl&”.

Boko Haram in Delta state

Boko Haram primarily operates in northern Nigeaad has reportedly “so far failed to gain
significant traction outside its homebase stateéaife and Borno®* However, a November
2011 report by the Institute for Security Studiteges that “Boko Haram should not be
underestimated and its threat to take the fightrsoard needs to be dealt with carefulfy”.

On 10 December 2011, a suspected Boko Haram mesobdred the main mosque at Hausa
Quarters in Sapef8.However, according to Police Commissioner Tsdf§hére is no Boko
Haram in Delta and the police are doing everytigiagsible to maintain law and ordéP".

State protection in Nigeria

Information on the availability of state protectimnNigeria more broadly indicates that
ccorruption is endemic at all levels of governm@&lice and security forces are notoriously
corrupt, and the progress of criminal proceedirggsfrequently been reported to depend on
paying significant bribes to arresting officerdspn guards and other officials. Improper
influence of the judiciary, life-threatening preatrdetention facilities, and lack of access to
legal representation and a fair, timely trial and@mic in the Nigerian criminal justice
system®’

A culture of impunity is pervasive, and violentrog is often reported but very rarely
punished through official channels. Politically ivated murder, extra-judicial killings and
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abductits)gls by police, security forces and militiaugps occur regularly throughout the
country:

In March 2011, Amnesty International noted thate¥ig “has a weak criminal justice

system. It is under-resourced, blighted by cornuptind struggles to earn the trust of the
population...Investigations into crimes, if they dixor, are often cursory and not

intelligence led” Amnesty further stated that thgeé\ia Police Force (NPF) “lack[s]

sufficient funding and resources to effectivelyctiiarge its duties. Police stations lack the
resources to investigate complex crimes that recgpecialized skills®® According to

USDOS in 2010, the “[n]ational police, army, antdestsecurity forces committed
extrajudicial killings and used lethal and excesswce to apprehend criminals and suspects,
as well as to disperse protestels”.

A 2010 report by the Open Society Justice Inite(i@SJl) noted that “[e]xtrajudicial killings
are a routine feature of policing in Nigeria. Huedls of Nigerians are murdered each year by
the NPF...[s]uspects are “confirmed” through tortanel “escorted” or “transferred” through
summary execution or disappearance”. The OSJI répiner noted that “[p]olicing in

Nigeria is also characterized by pervasive corauptsuch as diverting police resources for
personal protection or enrichment in a variety afqe-for-hire arrangements; harassment
and intimidation of victims; and the destructionesidence, including the bodies of victims

of extrajudicial executions™

According to Human Rights Watch (HRW), the NPF Isitéd bribes from victims of crimes
to initiate investigations, and from suspects mpdnvestigations*? In March 2011,

Amnesty International reported that following thenater of a former human rights activist
who was planning to run for local government, poliiemanded money from the victim’s
wife in order to carry out an investigation int@ lieath. Despite the wife receiving a number
of threatening telephone calls after the murdelicpaeportedly failed to offer her any
protection®®

Whether there are any reported barriers to relogatwithin Nigeria

According to the US Department of State in 2018hY constitution and law provide for
freedom of movement within the country, foreignvéta emigration, and repatriation;
however, security officials restricted freedom adwvement at times by enforcing curfews in
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2011/nigeria — Accessed 31 January 2011
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areas experiencing ethno-religious violence antimely set up roadblocks and checkpoints
to extort money from travelers”.

In April 2009 the UK Home Office stated that theghliian government in practice generally
respected the right to travel within the countrygd aoted that internal relocation to escape ill-
treatment from non-state agents is almost alwayspéinn”*° The British High Commission
(BHC) in Abuja informed a 2005 joint British-Danigict-finding mission to Nigeria that
“internal relocation to escape any ill treatmeonirnon-state agents was almost always an
option. Some individuals may, however, face diffi@s with regard to lack of acceptance by
others in the new environment as well as lack ocbaunodation, land etc. The situation
would be considerably easier if the individual cemed has family or other ties on [sic] the

new location™®

FINDINGS AND REASONS
Country of Reference

The applicant travelled to Australia on an appdyerdlid passport issued in his name by the
Federal Republic of Nigeria and claims to be aameati of Nigeria. A copy of the biodata

page from the applicant’'s passport is held on tepddtment’s file (at folio 34). The Tribunal
accepts that the applicant is a national of Nigand has assessed his claims against Nigeria
as his country of nationality.

The applicant has declared that he does not hokdiship of any other country and also
declares he does not have a right to enter orgasidny other country. There is nothing
before the Tribunal which could lead the Triburmatonclude that the applicant has a legally
enforceable right to enter and reside in any otbentry apart from Nigeria. The applicant is
therefore not excluded from Australia's protectigrsubsection 36(3) of the Act.

Credibility issues

The Tribunal accepts that the mere fact that agpectaims fear of persecution for a
particular reason does not establish either theigeness of the asserted fear or that it is
“well-founded” or that it is for the reason claimddremains for the applicant to satisfy the
Tribunal that he or she satisfies all of the regghistatutory elements. Although the concept
of onus of proof is not appropriate to administratinquiries and decision-making, the
relevant facts of the individual case will havebowsupplied by the applicant himself or
herself, in as much detail as is necessary to enhblTribunal to establish the relevant facts.
A decision-maker is not required to make the applis case for him or her. Nor is the
Tribunal required to accept uncritically any anikla¢ allegations made by an applicant.
(MIEA v Guo & Anor(1997) 191 CLR 559 at 59Blagalingam v MILGEA1992) 38 FCR
191,Prasad v MIEA(1985) 6 FCR 155 at 169-70.)

In determining whether an applicant is entitleghtotection in Australia the Tribunal must
first make findings of fact on the applicant’s at&i. This may involve an assessment of the
applicant’s credibility and, in doing so, the Trial is aware of the need and importance of

4 US Department of State 201ountry Reports on Human Rights Practices for 20 Nigeria 8 April,
Section 2.c

%> UK Home Office 20090perational Guidance Note Nigeria4 April p.10, Section 3.11.6

“¢ Danish Immigration Service 200Beport on human rights issues in Nigeria: JointiBh-Danish fact-
finding mission to Abuja and Lagos, Nigeria: 19 @r to 2 November 2003anuary, p.37
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being sensitive to the difficulties asylum seelaten face. Accordingly, the Tribunal notes
that the benefit of the doubt should be given tduas seekers who are generally credible,
but unable to substantiate all of their claims.

The Tribunal is not required to accept uncriticaltyy or all allegations made by an applicant.
In addition, the Tribunal is not required to haebutting evidence available to it before it can
find that a particular factual assertion by an mgpit has not been established. Nor is the
Tribunal obliged to accept claims that are incaesiswith the independent evidence
regarding the situation in the applicant’s coumtiyationality (Sed&kandhawa v MILGEA
(1994) 52 FCR 437 at 451, per Beaumor8elyadurai v MIEA & Ano(1994) 34 ALD 347

at 348 per Heerey J akapalapillai v MIMA (1998) 86 FCR 547). On the other hand, if the
Tribunal makes an adverse finding in relation toaterial claim made by an applicant, but is
unable to make that finding with confidence, it inu®ceed to assess the claim on the basis
that the claim might possibly be true (3¢BMA v Rajalingam(1999) 93 FCR 220).

After considering all evidence that is availabldhe Tribunal, the Tribunal finds that the
applicant’s evidence as to his own experiencesigei is plausible and credible. The
Tribunal carefully considered the applicant’s aiial claim raised at the Tribunal hearing
but not at the interview with the delegate, nantleg/claim that he was taken to the bush by
Itsekiri youth and some soldiers where he wassdp beaten, and then forced to walk back
into the community holding a lamp (referred tolas tamp incident’). The Tribunal accepts
that the applicant may have felt embarrassmenistiasing this incident to the delegate in
the presence of his fiancée and accepts thatsthiieeireason for the incident not being raised
before the delegate. The Tribunal is satisfied ttlamp incident is not a fabricated story
or invention for the purposes of bolstering thelaapt’'s claims.

Assessment of Claims

The applicant’s claims for protection are summariae follows: he claims he witnessed the
killing of a few people, including killings wherewths burned people in their homes, but in
particular and of greatest relevance to his prmeatlaims, he witnessed what he claims was
a racially motivated killing of an Urhobo man. Elaims that others who also witnessed the
killing of the Urhobo man, died under suspiciougumstances and fears the same may
happen to him if he returns to Nigeria. He claiimst the was threatened and that he was
previously subjected to abuse and cruel and deggddeatment for breaking a curfew. He
claims the military leaders and youth groups int®8tate are asking his mother for his
whereabouts and that they may target him becaegefé¢lar he holds information which may
be scandalous and which may also implicate themcleims he has qualifications as a
journalist and this exposes him to more dangerthatthe authorities will not protect him.
The applicant summarised his claims for protectistbeing on the grounds of his ethnicity
and for reasons of his political opinion.

Assessment of refugee claims
Claim as to witnessing killings

Based on the applicant’s general credibility, thdgdnal accepts his claim that he withnessed
the killing of the Urhobo man as described in hil @evidence and as set out above. The
Tribunal also accepts, taking into account the tguinformation that is available to it on the
overall security situation and violence in Nigetlzat the perpetrators of the violence were
the military and the militant youths in his commiyni
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The Tribunal considered the applicant’s claim tiaat others who he claims also witnessed
the killing of the Urhobo man have been killed bg military or the police. Notwithstanding
that the applicant has provided no corroboratindence of this claim, the Tribunal finds the
applicant is a witness of truth and in light of dwuntry information as to the parlous security
situation in Nigeria, the Tribunal accepts thattive persons have met their death under
suspicious circumstances. However, taking theieqmis claims into account, the Tribunal
finds that their deaths were not due to a Convardground but rather due to criminality and
corruption on the part of the perpetrators of tileng which the two persons witnessed.

The Tribunal accepts the applicant’s claim thatglmpetrators of the murder of the Urhobo
man have identified the applicant as being a wirieshe crime and that they have a desire
to silence him and that there is a real chancestet silencing may involve inflicting serious
harm on the applicant, or killing him. The Triblihawever finds that the motive behind this
intention to silence the applicant is not a Connenground, but instead is based on the
motive of criminality and motivated by self-presation and the avoidance of prosecution
and conviction. The Tribunal accepts that the weoliehind an intention to harm a person
may be multifaceted and driven by more than onsamahowever, for a person to succeed in
an application for a protection visa, s.91R(1)fahe Act requires that a Convention reason
is the ‘essential and significant’ reason for tlkeesgcution feared. In this case, the Tribunal
considered whether the underlying reason behinde¢heus harm intended by the
perpetrators might be a Convention ground, sugiolscal opinion, religion, race,
nationality, or membership of a particular sociaugp, but concluded that there is no
evidence to suggest it is motivated by any of thheasons. The Tribunal accepts that the
exposure of corruption may amount to a ‘politicairaon’ for the purposes of the
Convention, however, on the evidence before thieuhal, it is not satisfied that those who
may seek to harm the applicant view any exposur@ryof their actions to be an expression
of political opinion. The Tribunal therefore fimdhat the applicant does not satisfy the
requirements of s.91R(1)(a) of the Act

Claim as to fear of harm due to journalism quaéftion

The Tribunal considered the applicant’s claim tiafears serious harm for reasons of his
journalism qualification. The Tribunal understaris applicant’s reasoning in this respect
to be that as he has journalism skills, he maylgeted by those who fear the applicant may
expose their wrongdoings through his writing antljwation. The Tribunal finds on the
evidence before it, that the applicant has notteniand published material which exposes
the killers or others, or which may embarrass ad I the prosecution and conviction of the
perpetrators of the crimes. Furthermore, the Trdbgonsidered the applicant’s claim that if
he returns to Nigeria he intends to use his joismaknowledge to expose the wrongdoings
of the killers or others. The Tribunal acceptd tha applicant would like to expose the
wrongdoers, and that he may attempt to do so mguss knowledge of journalism even
though he has not done so in the past. HoweweiTtitbunal does not accept that even if he
does publish articles of reports on the wrongfidré\he witnessed that he would therefore
face a real chance of serious harm for one or obtige Convention grounds; rather, the
Tribunal finds that any resultant serious harm wdwg¢ motivated by revenge on the part of
those he might expose and who might thereby bemntated.

Claim as to fear of harm as a result of inter-ethwiolence or other harms motivated by the
Convention grounds



102. The Tribunal considered the country information ethconfirms that there has been, and
continues to be, interethnic violence in Nigeridhe Tribunal is not satisfied on the evidence
before it that the applicant has in the past saffexerious harm for reasons of his ethnicity or
for any other of the Convention grounds, as opptséde harm he has suffered due to his
witnessing the killing of the Urhobo man. Howewuéae Tribunal must look to the reasonably
foreseeable future and determine whether thereaalachance that he may suffer serious
harm for one or more of the Convention groundfiereasonably foreseeable future. The
absence of past harm, although a relevant consiolerég not determinative of the chances
of harm in the reasonably foreseeable future. Hpk@gard to all the evidence, including the
country information cited above, some of which aades there inter-ethnic conflicts exist in
Nigeria, the Tribunal finds that the chance ofdpglicant suffering serious harm for reasons
of his ethnicity is remote in the circumstanceshis case.

103. The Tribunal accepts the applicant’s claim thah&g not been involved in political activity
which would lead him to being targeted for seribasm for reasons of his political opinion
in the past. On this evidence, and having regatte relevant country information, the
Tribunal finds the applicant does not face a rbaihce of serious harm in Nigeria now or in
the reasonably foreseeable future for reasonssaddtual or imputed political opinion. The
Tribunal also accepts the applicant’s evidenceribdher he, nor his family, have been
persecuted for reasons of their religious beliefhe past. On this and all the evidence
before the Tribunal, including the country informoatcited above, the Tribunal finds that
there is not a real chance that the applicant wsuttér serious harm amounting to
persecution for reasons of his religious beliefsafreturns to Nigeria now or in the
reasonably foreseeable future.

104. In respect of the incident where he claims th&df2 the community youth of the Itsekiri
and some soldiers took him to the bush where tbely his clothes off, beat him with tree
branches, gave him a lamp and forced him to watktime community holding a lamp while
naked, the applicant claimed that this occurrecbse he witnessed the killing of the
Urhobo man. While the Tribunal finds that this treatment is serious and will consider it
further under the ‘complementary protection’ prasiss of the Act (see below), the Tribunal
finds that this mistreatment is not motivated byanvention reason but for the purpose of
threatening and intimidating the applicant agathstlosing what he saw in terms of the
killing of the Urhobo man.

105. The Tribunal also considered the applicant’s cldiat he was mistreated when caught in
breach of the curfew, whereby he was made to Kme#he side of the road and hold heavy
weights above his head for an extended perioch@d.tiThe Tribunal finds that while this
mistreatment is serious, on the evidence beforeistnot satisfied that it was motivated by
one or more of the Convention grounds but was rat#t/ by the impunity of the relevant
law enforcement authorities, a fact which is canéd by the country information extracted
above.

Other considerations

106. The Tribunal considered the period of time whick BEpsed between the occurrence of the
murder which it accepts was witnessed by the aapiicn 2002, and now, and the delay
between the applicant’s arrival in Australia ansl &pplication for a protection visa.

107. Relevant case law indicates that the period of tima¢ has passed between a person's arrival
in Australia and their application for a protectdsa may be a relevant consideration in



determining whether a person has a well-foundeddepersecution. The applicant arrived
in Australia [in] July 2004 and has remained in #aka since then with the exception of one
short trip out of Australia in 2010. As stated abathe applicant applied for a protection
visa [in] February 2011. The Tribunal considerdtether the delay of over six years
indicates that the applicant regarded the circunecstswere such that he did not face a real
chance of serious harm should he return to NigeFtze Tribunal accepts that the applicant
has not returned to Nigeria since he left ther2Zd@4. The Tribunal in this case accepts that
the applicant felt that as a result of holding otvisa subclasses, including student visas, he
did not face the prospect of a forced return toeNggto face the harm he fears. The Tribunal
therefore does not draw an adverse inference oquéestion of the genuineness of the
applicant’s fear of serious harm should he retarNigeria on the basis of his delay in
applying for the protection visa.

108. On the question of the passage of time betweeaghkcant having witnessed the crime in
2002 and his possible future return to Nigeriaatefthe perpetrators of the crime, the
Tribunal is not satisfied that the passage oftime, even though it is a significant period,
would have changed the characterisation of thei@glin the eyes of the killers, that is, he
would continue to be seen as a damaging witnesswaliid be best silenced or eliminated

109. The applicant has advised the Tribunal that he lsdsoa graduate visa application on foot
and under consideration with the Department. TilguRal also understands from the
applicant’s written and oral evidence that he imerry an Australian citizen in September
2012 and thereby may, subject to a valid applicagiod subject to meeting the relevant
eligibility for a spouse / partner visa, qualify fuch a visa. The Tribunal accepts that a
person may apply for alternative visas and qudtiffone or some, and not for another, or
others. The fact that a person has applied forctass of visa, and not qualified for it should
not prejudice his or her prospects in respect tdlear application as each application is
assessed on its merits having regard to all theicistances.

110. In summary, on the question of the applicant’sneléar protection under the Refugee’s
Convention, the Tribunal finds that the applicapesi not have a well-founded fear of
persecution for one or more of the Convention gdsunt follows that the Tribunal finds that
the applicant does not meet the requirements 6(2)@&) of the Act.

Assessment of complementary protection claims

111. The Tribunal considered the applicant’s claims tedcountry information cited above and
considered whether in the light of this informatiuastralia owes the applicant protection
obligations under the complementary protection gions of the Act. As stated above,
section 36(2)(aa) of thdigration Act 1958 Cth) provides that a criterion for a protection
visa is that the applicant for the visa is a ndizen in Australia (other than a non-citizen
mentioned in paragraph (a)) to whom the ministsaissfied Australia has protection
obligations because the Minister has substantalmgis for believing that, as a necessary and
foreseeable consequence of the non-citizen bemgved from Australia to a receiving
country, there is a real risk that the non-citinéth suffer significant harnt.

*" Section 36(2)(aa) was introduced by Migration Amendment (Complementary Protection) 201
(No.121 of 2011), which commenced on 24 March 2@12; Schedule 1, item 12, and Proclamation, Migmna
Amendment (Complementary Protection) Act 2011 datetarch 2012 (FRLI F2012L00650) fixing date of
commencement as 24 March 2012.
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The types of harm that will amount to ‘significdrarm’ are exhaustively defined in
ss.36(2A) and 5(1) of the Act, and s.36(2B) setscouumstances in which there is taken not
to be a real risk that a non-citizen will suffegraficant harm. Section 36(2C) further
provides for circumstances in which a non-citizetaken not to satisfy the criterion in
s.36(2)(aa), and s.36(3) sets out circumstancesiich Australia is taken not to have
protection obligations to a non-citizen.

The criterion in s.36(2)(aa) was intended to ini@lgreater efficiency, transparency and
accountability into Australia’s arrangements fohadng to itsnon-refoulementdbligations
under thdnternational Covenant on Civil and Political Rigi{tCCPR),Second Optional
Protocol to the International Covenant on Civil aRdlitical Rights Aiming at the Abolition
of the Death PenaltfySecond Optional Protocol’}zonvention on the Rights of the Child
(‘CROC’) andConvention Against Torture and Other Cruel, Inhuramiegrading
Treatment or Punishme(fCAT’). %8

The Tribunal considers the components of the comeigary protection provision in
s.362(aa) in the following paragraphs.

The Tribunal finds that the applicant is a citizérNigeria. The Tribunal finds that he does
not have a present right to enter or reside inahgr country. The Tribunal finds that if the
applicant is removed from Australia he would hattielchoice but to return to Nigeria. The
Tribunal therefore finds that Nigeria is the ‘rageg country’ for the purposes of
complementary protection under s.36(aa) of the Act.

In considering whether the applicant meets theiremquents in s.36(2)(aa) of the Act, the
Tribunal considered the Explanatory Memorandunih&Migration Amendment
(Complementary Protection) Bill 2011 (the Explamgtlemorandum) which, inter alia,
states that:

[a] real risk of significant harm is one where therm is a necessary and foreseeable consequence of
removal. The risk must be assessed on groundgdhztyond mere theory and suspicion but doesawa h
to meet the test of being highly probable. Theggamf harm must be personal and preéént.

The Second Reading Speech on the introductioneoBithstated ‘[a] real risk of significant
harm has been found in instances where thereaessmmal or direct risk to the specific
person®

The Tribunal also had regard to the statementarEtkplanatory Memorandum that ‘[a] real
risk of significant harm is one where the harm reeaessary and foreseeable consequence of
removal® and which suggests that the ‘necessary and fabkeeonsequence’ element of
the definition was intended to inform the deternimaof ‘real risk’ rather than impose an
additional requirement, although as noted belowamn peading of the text suggests an added

“8 Explanatory Memorandum to the Migration Amendm@umplementary Protection) Bill 205t 1. Prior to
the introduction of the criterion in s.36(2)(aa)tection on the basis of obligations arising friivese
instruments could only be granted under s.417 efAtt, pursuant to which the Minister may exereise
discretion to grant a visa to a non-citizen whéeeMinister considers it in the public interestitnso.
However, that discretion can only be exercisedheyMinister personally, and only after the nonzeiti has
been refused a protection visa by a delegate dffihester and unsuccessfully sought review by tleéugee
Review Tribunal.

“9 Explanatory Memorandum to the Migration Amendm@umplementary Protection) Bill 2011 at [67].

0 Commonwealth of Australi®arliamentary DebateHouse of Representatives, 24 February 2011, 1357
(Chris Bowen, Minister for Immigration and Citizdmg).

°1 Explanatory Memorandum to the Migration Amendm@umplementary Protection) Bill 2011 at [67].
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temporal or causational element. The term ‘necgssal foreseeable consequence’ is a
phrase which has been used by the UN Human Rigits@ttee both to explain the
meaning of the term ‘real risk and also as an additional element ofriba-refoulement
obligation. The Tribunal also considers that gulaan reading of the words in s.36(2)(aa) it
would appear that ‘necessary and foreseeable coeseg’ imposes a causal and temporal
requirement — there must be some link betweendime@val of the applicant from Australia to
the receiving country, and the real risk of sigrafit harm.

The Tribunal considered the types of harm which avitount to ‘significant harm’ are
exhaustively defined by s.36(2A) of the Act. Unttes provision, a person will suffer
significant harm if he or she will be arbitrarilgprived of their life; or the death penalty will
be carried out on the person; or the person willdgected to torture, or to cruel or inhuman
treatment or punishment, or to degrading treatraeptnishment. ‘Cruel or inhuman
treatment or punishment’, ‘degrading treatmentwrighment’, and ‘torture’, are further
defined exhaustively in s.5(1) of the Act which yides that cruel or inhuman treatment as:

an act or omission by which:
(a) severe pain or suffering, whether physical ental, is intentionally inflicted on a person; or

(b) pain or suffering, whether physical or mentaintentionally inflicted on a person so long as,
in all the circumstances, the act or omission caelsonably be regarded as cruel or
inhuman in nature;

but does not include an act or omission:
(c) that is not inconsistent with Article 7 of tHRECPR]; or

(d) arising only from, inherent in or incidenta) lawful sanctions that are not inconsistent with
the Articles of the [ICCPR].

The Tribunal also considered whether the applio@ay face ‘degrading treatment or
punishment’ ‘Degrading treatment or punishmengxbaustively defined in s.5(1) of the
Act and means:

an act or omission that causes, and is intendedatse, extreme humiliation which is
unreasonable, but does not include an act or conissi

(a) that is not inconsistent with Article 7 of thHe CPR], or

(b) that causes, and is intended to cause, exthemdiation arising only from, inherent in or
incidental to, lawful sanctions that are not inastent with the Articles of the [ICCPR].

In considering the meaning of ‘extreme humiliatighich is unreasonable’ that Tribunal had
regard to interpretations of degrading treatmemguitishment in other jurisdictions, which
also involve an element of humiliatién,

The Tribunal accepts the applicant’s claim thaitaeessed the killing of the Urhobo man at
the hands of militants and members of the Nigemiditary. Based on the credible evidence
of the applicant, the Tribunal accepts his claiat the has been intimidated, threatened, and

2 See Human Rights Committégiews, Communication No 692/1936N Doc CCPR/C/60/D/692/1996 (11
August 1997) ARJ v Australiaat [6.8].

3 Greek caselzuropean Commission on Human Rights, Applicatiols R821/67, 3322/67, 3323/67,
3344/67(18 November 1969), 1Zearbook of the European Convention on Human Righd, 186 East
African Asians v United Kingdo(®973) 3 EHRR 76, [189], [195]L.oayza Tamayo v Per&eries C No 33
[1997] IACHR (17 September 1997) at [57], in McAdamd Albert2,Views, Communication No 265/19&8TN
Doc CCPR/C/35/D/265/1987 (7 April 1989), [9.2¥(lolanne v Finlang.



mistreated (the lamp incident) in order to maintassilence. Although unrelated to the
applicant witnessing the killing, the Tribunal alstcepts that the applicant was mistreated
over the breaking of the curfew. The Tribunal @tsehat the perpetrators of the killing of
the Urhobo man are motivated to silence the appuiicln the circumstances, the Tribunal
finds there are substantial grounds beyond meyhor suspicion for believing that as a
necessary and foreseeable consequence of theapd®ing removed to Nigeria, there is a
real risk that the applicant will suffer signifidamarm on this basis.

123. The Tribunal considered all the evidence in thewrrstances of this case which essentially
amounts to the applicant’s sworn oral evidencethadndependent country information. As
already stated, the Tribunal finds that the applita a credible witness. The Tribunal finds
that notwithstanding the passage of some 10 yaars the witnessing of the killing, the
Tribunal is satisfied that on the basis the pegpets of the crime would continue to want to
silence him that there are substantial groundbétieving that as a necessary and foreseeable
consequence of his removal to the receiving couiNrgeria) the applicant would face a real
risk of significant harm.

124. The Tribunal accepts the applicant’s claim thahag been threatened and intimidated by the
killers of the murder which he witnessed. The Tnllualso accepts the mistreatment the
applicant suffered during the ‘lamp incident’ delsed above occurred as described by the
applicant and that this amounts to significant harhe Tribunal finds that this mistreatment
was intentionally inflicted on the applicant andttkthe intention was to silence and
intimidate him against reporting the crime whichwitnhessed. In light of the corruption and
impunity of the Nigerian authorities, as indicat®dthe country information cited above, the
Tribunal is satisfied that if the applicant retutasNigeria there are substantial grounds for
believing that as a necessary and foreseeable gquesee of this removal to Nigeria there is
a real risk that he will again suffer significarrin.

125. The Tribunal also finds that the ‘lamp incident’ @mted to ‘extreme humiliation which is
unreasonable’ The Tribunal also finds that the iappt's mistreatment associated with his
breach of the curfew may be an isolated incidemidver for reasons stated in this decision,
the Tribunal finds that the applicant has beenvibém of degrading treatment or
punishment. The Tribunal also finds that for remsdiscussed in this decision, that there are
substantial grounds for believing that there isal risk that such significant harm will be
repeated on the applicant should he return to Niger

126. The Tribunal considered the exclusion clauses3@(2B) which qualifies s.36(2)(aa) by
setting out three circumstances in which therakem not to be a real risk that a non citizen
will suffer significant harm. Those circumstanegs:

» where it would be reasonable for the applican¢élogate to an area of the country where
there would not be a real risk that the applicaititsuffer significant harm;

» where the applicant could obtain, from an authasftthe country, protection such that
there would not be a real risk that the non-citiaéhsuffer significant harm; or

» the real risk is one faced by the population ofdbentry generally and is not faced by
the non-citizen personally.

127. The Tribunal finds based on the country informateailable to it and cited above, that the
significant harm which he has a real risk of besngjected to is not isolated to a particular
part of Nigeria. The Tribunal therefore finds titatrould not be reasonable to expect the
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applicant to relocate to another area where therddwot be substantial grounds for
believing that there is a real risk of ‘significdrdgrm’ as that term is defined in the Act. The
Tribunal also finds that it is not satisfied thiag applicant could obtain, from an authority of
Nigeria, protection such that there would not lvea risk that he would suffer significant
harm, indeed the Tribunal finds that the signifidaarm which the applicant faces emanates
from the Nigerian state authorities. Finally, thé&tinal finds that the real risk faced by the
applicant is not one faced by the population oféig generally but is faced by the applicant
personally. Based on these findings, the Tribdindk that the applicant is not excluded
from protection under s.36(2)(aa) by the operatibs.36(2B) of the Act

Based on the forgoing findings, the Tribunal iss$e#td that the applicant meets the
provisions in s.36(2)(aa) of the Act.

CONCLUSIONS

For the reasons set out above, the Tribunal isattfied that the applicant is a person to
whom Australia has protection obligations underRedugees Convention. Therefore the
applicant does not satisfy the criterion set owg.86(2)(a) of the Act).

Having concluded that the applicant does not nteetéfugee criterion in s.36(2)(a) of the
Act, the Tribunal has considered the alternativieigon in s.36(2)(aa) of the Act.

The Tribunal finds that having regard to all thedewce there are substantial grounds for
believing that, as a necessary and foreseeablegoesce of the applicant being removed
from Australia to a receiving country, there isalrrisk that the applicant will suffer
significant harm. The Tribunal therefore finds #pplicant satisfies s.36(2)(aa) of the Act.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(aa) of tiMigration Act 1958



