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ORDERS
(1) That the application be upheld.
(2) That in relation to WAMK:

(@) That a Writ of Certiorari issue directing the Setdtespondent to
guash the decision made by it in relation to thelfsant and
handed down on 9 August 2007;

(b) That a Writ of Mandamus issue directing the Sed@adpondent
to determine the Applicant’s application dated c@&mber 2006
to the Second Respondent for review of the Delégalecision
according to law;

(c) That a Writ of Prohibition issue directed to thesFiRespondent
preventing the First Respondent from acting on Gletegate’s
decision of 9 March 2007 to refuse a protectionavie the
Applicant.

(3) That in relation to WAML.:

(@) That a Writ of Certiorari issue directing the Setdtespondent to
guash the decision made by it in relation to thelfsant and
handed down on 9 August 2007;
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(b) That a Writ of Mandamus issue directing the Sed@adpondent
to determine the Applicant’s application dated c&mber 2006
to the Second Respondent for review of the Delégatecision
according to law;

(c) That a Writ of Prohibition issue directed to thesFiRespondent
preventing the First Respondent from acting on Dledegate’s
decision of 9 March 2007 to refuse a protectioravie the
Applicant.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
PERTH

PEG 181 of 2007

WAMK & WAML
Applicant
And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Introduction

1. The first and second applicants (mother and adul) sire nationals of
Burma (Myanmar). They arrived in Australia on 2 Mower 2006
each on a visitor’s visa, to see relatives in P&l 11 December 2006
each made a claim under thiigration Act 1958Cth¥ for a protection

visa.

2. There is much in common in the factual backgrourdthe two
applications, but it is convenient to deal firsttlwithe Mother’s
applicationn.

Grounds for the application — Mother

3. The Mother’s original grounds of application wessfallows:

! “Mother” and “Son” respectively.
2“Migration Act.
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a) The Second Respondradopted a fatally flawed approach to
finding the facts necessary to determine whetherag satisfied
that the prescribed criteria for the grant of atgecbon visa were
satisfied, thereby committing jurisdictional erriorthat it:

1)  having found that the first applicant “may well lealieen
subjected” after the 1990 elections to detentiorBhymese
authorities, assault, rape and the causation oiseamiage,
failed to have any or any proper regard to thathmsion in
the remainder of its consideration of the the fagplicant’s
claims;

i) despite the finding referred to at (i) above, sgbsatly
concluded that the first applicant had not suffeaagt harm
in the past for any Convention reason;

lii) failed to undertake any proper or rational assessimiethe
credibility of a letter from the the first applid&n parish
priest in Burma corroborating the first applicardfaim that
her husband had been detained and taken away libcagdo
reasons since 18 November 2006.

b) Such further or amended grounds as may be the ciubfean
application for leave on consideration of the tcaupd of the RRT
hearing (the audio recording of which having beequested by
the first applicant’s solicitor at the conclusiohtbbe hearing, and
subsequently on 27 August 2007, to no avalil).

4. There was an application for leave to amend theurgie of the
application, but it is not presently necessary tonsider that
application, which is further dealt with hereunder.

The Mother’ claims

5. In a statement in support of her application fquratection visa the
Mother made the following claims:

® The Refugee Review Tribunal (“Tribunal”).
* WAMK Court Book (“WAMK CB”) 19-22.
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a) after arriving in Australia she was advised in #elefrom her
sistef in Burma that military intelligence officers anddastrict
committee member had taken the Mother’'s husbandy dma
interrogation, and at the time of taking him, thagBcers had
asked:

1)  where the Mother and her Son were;
i) when the Mother and her Son would return; and

i) if the Mother’s husband knew of the Mother’s inveinent
in politics as “an ardent and dedicated supportdrithe
National League for Democrady;

b) the Sister’s Letter also said that the Mother’sbamsl had been
taken away for interrogation because the MotherrerdSon had
photocopied documents for the NL'D;

c) the Mother says that with her knowledge and pelionsser Son
had made about 100 photocopie$ papers concerning a trip to
upper Burma by members of the NI°D;

d) the Mother feared that on return to Burma she ardSon would
immediately be detained and interrogated, chargedharested”

e) the Mother said that she feared that she and t)le®uld then
be physically and mentally torturéd;

f)  the Mother also said that she was a close friendJoD, a
member of the NLD executive, and knew UAS, anotNéD
leader*?

® “Sister’s Letter”. The Sister’s Letter is at WAMEB 40.

®“NLD”. WAMK CB 19. It is important to note that th claim about the nature of the Mother’s
support for the NLD is attributable to the Burmesiéitary intelligence officer, not the Mother.
"WAMK CB 19.

8 “the 100 Photocopies”.

® WAMK CB 20.

WAMK CB 20.

1 WAMK CB 20.

12\WAMK CB 20. Abbreviations have been used for thenes of the alleged NLD members as use of
their full names might lead more readily to identfion of the Mother and Son: Bfigration Act
S.91X.
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g) the Mother alleges that the 100 Photocopies werdegr at her
Son’s photocopying and stationery shop at the tireguest of
UTO, made through his personal driver UZW, and that
“[intimate and direct association and communicatiovith
leaders of the NLD is a far more serious offencantimerely
printing”,*® and that it will mean that that the Mother and 8en

will live in constant fear even if arrested andrtheleased?

h) the Mother says that in Burma people “live undetighly
repressive authoritarian military rule” involvingtrsctured
hierarchical repression, lack of security and trstd people
living in constant fear, and that if arrested upeturn to Burma,
the Mother’s husband, daughter and family will talse marked
as collaborators and supporters of subversiveiatsiy and as a
consequence the Mother fears that the Burmese iganzrt “will
harm and mistreat not only my son and | but alsdhe. entire
family network and clan™’

i) the Mother claimed that after “the 1988 ordeal”,which the
military government brutally suppressed (by massadetention
and torture) the civilian population of Burma, tether, her Son
and family became “firm believers in democraticues";®

]) the Mother claims that during the 1990 election @@ her Son:

1) became “strong” and “active” members and supportérs
the NLD in their local township; and

i)  wore NLD clothes and headgear, lobbied and dootebc
on behalf of the NLD;

k) the Mother alleges that she was then arrested &yBtirmese
authorities, and was tortured and sexually asshukgilst in
detention, and then sent to hospital because sise“veay Iill,

13 WAMK CB 20.
4 WAMK CB 21.
SWAMK CB 21.
1 WAMK CB 21.
"WAMK CB 21.
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suffered with bleeding” and “sent to the generainea’s hospital
for due to the ill treatment and torturt”;

l) the Mother says that the Burmese military intelige know
about the printing of the 100 Photocopies, the Mohanti-
government activities and her association with U&@d that to
be arrested this time, for a second time, will lesao her
treatment by the Burmese authorities being muctsefdrand

m) the Mother said she had no knowledge of what haubérzed to
her husband and had no contact with her familyr adtebrief
telephone call from her sister and receipt of tieteBs Letter,
and that she was unable to make attempts to conéxcfamily
for fear that that contact will be monitored by tBeirmese
military intelligence, with adverse consequences family
members following such contact and monitorifig.

Delegate’s decision

6.

On 9 March 2007 a delegate of the Minister refuiesl Mother’s
application for a protection visa.The delegate did not accept the
Mother’s claim of persecution because of her assioti with a senior
NLD member. The delegate was not satisfied thatMo¢her had a
genuine fear of harm nor that there was a real ahaf persecution
occurring®

Review application

7.

8.

On 4 April 2007 the Mother sought review in thebTmal?®

In support of the Tribunal review application theotder made a
statutory declaration dated 20 April 2087in which she set out her
claims in more detail. The Mother also made furttiarms including

that:

8 WAMK CB 21.
¥ WAMK CB 21-22.
20 \WAMK CB 22.
ZL\WAMK CB 47-61.
22\WAMK CB 61.
Z WAMK CB 63-67.
24 \WAMK CB 89-91.
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a) all of her life she and her family suffered disanation because
she was Anglo-Burmese and Cathdfic;

b) the Mother’s husband and sister had also suffersaichination,
following the anti-government demonstrations in 8:83

c) the Mother's husband had participated in the aotviegnment
demonstrations in 1988, and as a consequence9ih h® was:

1) dismissed from his employment with a government
corporation; and

i)  banned from:
(a) government employment for five years; and
(b) travelling abroad,

and has been unable to obtain government employsiece that time,
but in 2002 obtained work in marketing with a ptevail company?’

d) the Mother’s sister, who had also participatedhe 1988 anti-
government demonstrations, was dismissed from immptayment
with a Burmese government broadcasting serifice;

e) since 1988, the district authorities and police ehaisited the
Mother’s house at least four times a year, at nidigfore
significant anniversaries, namely Independence [Bagistance
Day, Union Day and Martyr’s Day, to:

1)  check household registration to see if everyonat isome;
and

i)  tell the Mother’s husband that the family was motravel or
carry out political activities before or on the da§ the
significant anniversar$’

f)  she has never been a member of NLD, just a suppSrte

“WAMK CB 89 paras.1-3.

6 WAMK CB 89 para.5.

2" WAMK CB 89 para.5. The Mother’s husband is a ggisibby profession: WAMK CB 89 para.5.
8 WAMK CB 89 para.6.

2 WAMK CB 89 para.”.
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g) in 1990 she was one of 40-50 NLD volunteers gonognfhouse
to house (together with her Son then aged 14)sdcegn NLD
attire, handing out election material for four wgefrior to
election day*

h) on election day in 1990 she was in charge of actiele booth for
the NLD and that her role was to collect and cowtes? and
that it was while counting votes that the militaaythorities put
her in a car, blindfolded her and took her away;

1)  she was subsequently interrogated, for what sedikedveeks,
about her NLD role and contacts, was beaten (imeguteing hit
with a stick and having her hair pulled), and thavas at that
time that she was sexually assaulted, whilst alre&dnonths
pregnant, and that as a consequence of the beatihgsexual
assault, she subsequently miscarfied;

J)  whilst in hospital she was kept under guard, anfibreebeing
allowed to go home she had to sign a paper sayiagveuld not
participate in political activitie?®

k) from 1991 until she left Burma she and her Son baith been
supporting the NLD, donating rice, oil and moneydan
encouraging others to donafe;

l)  she distributed anti-government leaflets in 199@ 8n1993, and
had participated in an anti-government demonsatial 993°’

m) she obtained employment with Myanmar Internatigxielays in
1991, her employment being obtained through pricatapanies
based in Brunei and Singapore that co-own thenainwith the
Burmese military governmeri;

99WAMK CB 89 para.9.

1 WAMK CB 89 para.9.

2 WAMK CB 89-90 paras.9-10.
3 WAMK CB 90 para.11.

* WAMK CB 90 para.12.

% WAMK CB 90 para.15.

% WAMK CB 90 para.15.

3" WAMK CB 90 para.15.

% WAMK CB 90 para.16.
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n) she was discriminated against in her employmertt Miyanmar
International Airways, in that she was not giveairting abroad
like other employees, and she was told that thiss vea
consequence of the Burmese authorities having airsalyer
training

0) she said as a result of not being given trainimgmotions or
salary increments, she stopped working for Myanmar
International Airways and got a job with Thai Intational
Airways in 1994

p) in the course of her employment with Thai Interowadil Airways
she made several trips to Thailand, but always‘twadribe to get
my passport and any departure forms, and ... alwased u
contacts to obtain these documerits”;

gq) she was still employed by Thai International Ainsayhen she
left Burma in November 200%;

r)  after her husband was “taken awahfiai International Airways
rang her sister in Burma and told her sister thatNMother had
been sacked because the Burmese military auttworiiad
informed them that the Mother had been involvedpaiitical
activity:** and

s) a friend of hers had recently returned from a wsiBurma and
told her that:

1)  her husband was still in jail;
i) her daughter was living with her sister; and

i)  her brother died in jail in February 2007, haviregb jailed
in December 2006 or January 2007.

%9 WAMK CB 90 para.16.
“0WAMK CB 90 para.17.
“I WAMK CB 90 para.17.
“2\WAMK CB 90 para.17.
“>WAMK CB 90 para.20.
“WAMK CB 91 para.24.
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Invitations to comment on information

First invitation to comment

9. On 15 May 2007 the Tribunal sent the Mother an tatwon to
comment on informatioff. The information was specified as follows:

a) that:

1) in her protection visa application and supportitgtigory
declaration the Mother had stated that she andbarhad
photocopied material from the NLD on only one omas
whereas the Son stated in his protection visa eguipdin that
this occurred on many occasions; and

i) this information was relevant to the review becatise
statements were plainly inconsistent, and raisestidas
doubts” as to the Mother’s veracity and credibilityore
generally*®

b) that:

1) in her protection visa application and supportitgtigory
declaration the Mother had stated that her husbaddbeen
arrested and detained only in relation to “some
photocopying for the NLD”, whereas at hearing thetivr
claimed that “he had also been questioned abow [th
Mother’s] political activities”; and

i)  this information was relevant to the review becatise
statements were obviously inconsistent, and rdisedous
doubts” as to the Mother’'s claims and “credibilityore

generally”#’

c) that:

I) in her protection visa application, supporting si@ty
declaration and at hearing the Mother had stated hier

S WAMK CB 99-101.
4 WAMK CB 99.
4" WAMK CB 99.
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d) that:

e) that:

husband had been arrested and detained for question
whereas her Son only claimed that the husband Stres
father) had been questioned, and that this infaomatas
relevant to the review because the statements were
obviously inconsistent; and

these were about matters which the Mother and loer S
were unlikely to be mistaken or confused and raised
“serious doubts” as to the Mother’s claims and itiéty

more generally*®

in her protection visa application and supportitatgory
declaration the Mother made no mention of anyone sh
knew who had been arrested for photocopying doctsnen
for the NLD, but that at hearing she claimed tHaieé¢
friends of her Son had been arrested for this igiiv 2005,
and when asked about the omission at hearing otk
she did not want to duplicate material in her Son’'s
application, notwithstanding that much of the mateis
identical in any event, and then claimed that sibended to
discuss this matter at hearing; and

this information was relevant to the review becatise
Tribunal had the “utmost difficulty in acceptingath if it
were true” that this information would have beenitted
from the Mother’s application because it was so
fundamental to the basis for the fear of persenutmd that
the failure to mention it raised “serious doubtsas.to the
veracity of the claim, and ... [the applicant’s] dtaly
more generally*® and

in her protection visa application, supporting staity
declaration and at hearing the Mother had clairhat from
1988 onwards she had been visited four times a lggar

‘8 \WAMK CB 100.
“°WAMK CB 100.
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authorities, but that at hearing she had also @dithat this
surveillance only began after her release fromrdete in
1997, and that when this was pointed she had simply
claimed that the surveillance began in 1997 and19@8,

and that her earlier statements had been wrong; and

i) these were about matters which the Mother was eiylito
be mistaken or confused and raised “serious doudxsto
the truth of the Mother’'s claims and “credibility one
generally”>®

10. The Mother responded to the invitation to comment fiing a
statutory declaration dated 14 June 2007, in whighalleged:

a) inrespect of the particulars in para.9(a)(i) ab®he said she was
only ever aware of the photocopying of the 100 Bbtmpies
being undertaken for the NLD, and that any othestptopying
referred to “he [the Son] did without my knowledgé”

b) in respect of the particulars in para.9(b)(i) ahm®he said that she
did allege that her husband was questioned abaupdigical
activities, and specifically that the military illigence officers
had questioned her husband about her involvememlincs and
whether she was an ardent and dedicated suppdrtae dNLD
(and the Court notes that the Mother’s assertiaoigsect and the
Tribunal’s assertion is wrong;

C) in respect of the particulars in para.9(c)(i) ahoske said her
Son’s knowledge of these matters came from the smueces as
her knowledge, and that:

1)  she had told him of what her sister had said in¢lephone
call on 19 November 2006; and

i) the Sister’s Letter had been addressed to bothvidiher
and her Son, “so we both knew that my husband lege b
taken for questioning”, and went on to point owttheither
she nor her Son knew what had happened to her ihdisba

* WAMK CB 100.
>l WAMK CB 116 para.4.
*2\WAMK CB 116 para.5. See also para. 3(a)(iii) above
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11.

12.

d)

(and the Son’s father) since “he was taken by thbaauities
for interrogation” and that the only news out ofrBia from
friends travelling to Australia indicated that tmesband was
still in gaol and had not returned horte;

in respect of the particulars in para.9(d)(i) ahdtxe Mother said
that when she filled out her protection visa agilon she was
focussed on what had just happened to her husbahtharefore
did not include reference to what had happenedeio Son’'s
friends, and that she further thought it was a enatlated to her
Son’s application and not her applicatrand

in respect of the particulars in para.9(e)(i) above

)

admits that the reference in her 20 April 2007 uttaly
declaration to the visits and surveillance comnmmnan
1988 is wrong and that they commenced in 1990 after
release from gaol; and

that she made no reference in the hearing to 198 #ather
to 1990 (and the Court notes that the Mother waiecbin
this regard, and there is no basis in any of theenads for
the Tribunal’s attribution of a 1997 commencemeatedor
these eventsy.

In responding to the first invitation to commeng tMother sent to the
Tribunal a letter signed by Father Neri, the PaRsiest, St Theresa’s
Catholic Church, Yongon, dated 23 June 280The letter certified
that the Mother’'s husbandhédd been detained by the Burmese
authorities and taken away for political reasonsh 18 November
2006 and that there wastill no information of his whereabouts’

The Court observes that the Tribunal made at leasterrors when
seeking particulars of information, namely:

> WAMK CB 116 para.6. The Sister’s Letter dated I®/Bmber 2006 says that the husband “was
taken by two MI's and District Committee for integation late last night” and “they told him to come
along with them for interrogation”: WAMK CB 40.

**WAMK CB 116 para.7.

*> WAMK CB 116 para.8.

* WAMK CB 106 (“Parish Priest’s Letter).

>’ WAMK CB 106.
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13.

b)

by alleging, wrongly, that the Mother had not rdiseer husband
being questioned about her political activitiesilutite hearing,
whereas that was a matter specified in her pratectrisa
application; and

by alleging, wrongly, that at hearing the Motheaicled that
surveillance only began in 1997, whereas at heashmgin fact
claimed that it began in 1990.

The Mother’s representatives also submitted with plarticulars of
information a submission. It is unnecessary to ¢oough the
submission in detail, suffice to say that it makas point that it was
the arrest and detention of the husband in Noven2®&6 which
prompted the Mother’s claim for protection. It isaworth quoting the
conclusion from that submission which is as follows

It is submitted that given [the Mother]’s past emwpace the
recent arrest of her husband (confirmed in theelefrom her
sister, and the letter from the priest) and therdop information
regarding the treatment of pro-democracy activisisans that it
IS not a remote or far-fetched possibility that shey be
guestioned, and detained if she returns to Burnige Tountry
information above that indicates that torture atidtreatment is
commonplace whilst persons are detained in Burrharéfore, it
Is submitted that there is a real chance that [hether] will be
persecuted if she returns to Burma on the cumdagrounds of
her race, religion, and her political opiniofi.

Second invitation to comment

14.

On 5 July 2007 the Tribunal sent a further inv@atio comment on
information® The information specified was as follows:

a)

that:

i) in the submission it had been asserted that thehéfst
husband participated in the 1988 demonstrations veasl
dismissed from his employment in 1991 as a reaal, that

¥ WAMK CB 124.

** WAMK CB 127-129. In her response at WAMK CB 131e tMother refers to a long and short letter
- only the long letter is included in the Court Bodhe short letter, from the Mother’s responséne

to the Parish Priest’s Letter.
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the Mother sought to portray the entire family avihg a
“political profile” with the Burmese authorities,nd that
these claims had not been made in any documentdawyv
in support of the protection claims or at hearing;

i)  this information was relevant to the review becatise
Tribunal had the “utmost difficulty in acceptingath if it
were true” that this information would have beenitted
from the Mother’'s application or supporting statyto
declaration, or not mentioned at hearing, given its
fundamental importance and especially when askesthein
the Mother had suffered any adverse consequencdabat
the failure to do so until six months after lodgitige
application “raises serious doubts as to the vigraafi the
claim and your credibility more generall§?;

b) that:

1) in the submission the Mother had asserted thahbsband
had participated in the 1988 demonstrations and desh
dismissed from employment as a result, and thaetiige
family had been portrayed as having a politicalfifgp
whereas at hearing and in the Mother’s applicatitwe,
Mother and her Son clearly indicated that the Motiued
the Son were the only politically active memberstio¢
family and that any ill-treatment to be suffered the
Mother’s husband and daughter would flow from the
political activities of the Mother and the Son,hext than
any activity by the husband and daughter;

i)  this information was relevant to the review becatise
Tribunal considered the sworn statements to be itoisly
inconsistent”, and to raise “serious doubts” athotruth of
the Mother’s claim and her credibility more geniyrat

c) that:

®WAMK CB127
1 WAMK CB127-128.
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I) at hearing, when asked about her treatment by Bsegme
authorities the Mother indicated that she was rioé @o
obtain employment with government agencies, buhen
application and at hearing admitted having beenleyep
by Myanmar Airlines for three years commencing #ior
after her claimed detention following the 1990 &tets
when she claimed to have been subject to survedldy
the authorities, and that when queried assertetdstiea had
been prevented from travelling overseas to atteaihihg
courses because of her alleged political viewsaatidities,
and when that claim was queried, asserted thahatidoeen
dismissed by Myanmar Airlines, a claim which hadere
been made before; and

i)  this information was relevant to the review becatise
Tribunal considered the sworn statements to be itoisly
inconsistent” and to raise “serious doubts” ash@truth of
the Mother’s claims and her credibility more geiflgr¥

d) that:

1) in the protection visa application the Mother iradexd that
she was not able to attempt to contact her famgigabse
contact with family and friends would be monitoredt that
in a later statutory declaration of 14 June 200¢ siated
that she asked a relative from Australia to @t sister
specifically in order to inquire about her husband’
whereabouts and that her sister “apparently calentally”
had a typed letter bearing a handwritten date ‘@delly
issued” by the parish priest, which the sister puted to the
Australian relative who “duly delivered” the lettéo the
Mother;

i)  this information was relevant to the review becatise
Tribunal considered that the Mother’s willingnessontact
her sister albeit via an intermediary, raised seridoubts
about the truth of the claims regarding the levél o
surveillance and danger alleged by the Mother, bgpd

®2\WAMK CB 128.
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e) that:

implication, the importance of the Burmese autlesit
attached to her alleged political activitfsand

there was an inconsistency between what was allegéce
protection visa application concerning surveillatgeway
of four home visits per year from 1988 onwards, rghs in
the hearing it was claimed that the surveillancdy on
commenced after the Mother's release from detention
1990, and that when queried about this the Mothaply
claimed that her earlier statement had been wramg;

this information was relevant to the review becatise
Tribunal considered the sworn statements to be itoisly
inconsistent” in respect of matters about which KMather
was unlikely to be mistaken or confused and as shel
raised “serious doubts” as to the truth of hernstaiand
credibility more generally.

15. The Mother responded to the invitation to comment fiing a
statutory declaration dated 13 July 2007, in wisich alleges:

a) inrespect of the particulars in para.14(a) above;

)

that she had previously stated that her husbandnvak/ed
in the 1988 demonstrations and that he was disthissen
his employment as a result and referred the Tribtméhe
relevant paragraph of a previous statutory dectaratvhere
that was said?

that saying that her family has a political profiath the
authorities was stating what was obvious givenetidence
that she had put forward concerning herself, hesband
and her Son, both in her statutory declarations ahd
hearing®® and

S WAMK CB 128

® WAMK CB 131; see para.5 of statutory declarati62® April 2007.

S WAMK CB 131.
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iii) that she did provide details of adverse consequemte
terms of her imprisonment and hospitalisation i8(,%nd
to the extent that she had not previously provitleese
details, she pointed out that she did not previohalve the
benefit of legal advice and was of the understapthiat she
would be granted an interview with the Departmend a
would be able to raise those matters at intenffew;

b) in respect of the particulars in para.14(b) abdve said that it
was her claim that any ill-treatment suffered by Inesband now
was a result of the activities of her and her S@nthat was what
was recounted to her sister by her daughter asetison for her
husband being taken away; and that she did notitsees
inconsistent with the fact that as a family ther@svobviously a
profile with the authorities given what they hachdf’

c) in respect of the particulars in para.14(c) abdwe says that she
said in an earlier statutory declaration of 20 A@007 that
Myanmar International Airlines was jointly owned bthe
government and private companies and that she alicsaly at
hearing that she was dismissed from employrfient;

d) in respect of the particulars in para.14(d) abasle says that
“face to face contact” between people is not meadaand is not
a problem, and that it is only communications sashare in
writing, or over the phone, that are problematiceuese there is a
risk of them being monitored by the authoritis;

e) in respect of the particulars in para.14(e) abshe, says that she
has nothing to add to what was stated in para.Beofstatutory
declaration of 14 June 2007, which was that theitsvis
commenced in 1990.

®WAMK CB 131.

" WAMK CB 131-132.
%8 WAMK CB 132.

%9 WAMK CB 132.

0 See para.10(e) above.
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Tribunal decision
16. On 9 August 2007 the Tribunal handed down its decis

17. The Court is cognisant that fact finding is thevyance of the Tribunal,
and that the Tribunal Decision ought not to be re#tl an eye finely
attuned to errof” That said, if error exists it can not simply badged
or shied away from, particularly if it is error atkind which might give
rise to jurisdictional error.

1988 Activities

18. The Tribunal did not accept that the Mother becarperson of interest
to the Burmese authorities as a result of her atlagvolvement in the
protests in 1988. It described her account of bavities as “strikingly
vague”, and referred to her continued employmerd multi-national
corporation and the absence of any harassment lwer atfficial
mistreatment in the immediate aftermath of 1988&wsdence of the
Mother’s claims being false, or, at best, that hetivities were so
inconsequential as to be of no concern to the Bsemagithorities®

19. The Tribunal was no doubt correct in not acceptimgt the Mother
became a person of interest to the Burmese au#dwoas a result of her
alleged involvement in the protests in 1988. Howeue the Court’s
view, the Mother did not claim that as a conseqaewicher activities
in 1988 she became a person of interest to the semuthorities, at
least not at that time. She asserted no more tan t

a) a significant proportion of the Burmese populatamticipated in
anti-Government demonstrations in 1988, and shegalath the
other housewives in her district assisted in disting leaflets
and helping students;

b) it was after what occurred in 1988 that she cambeieve in
democratic values and determined to support the ;Kilahd

" “Tribunal Decision”

2 Minister for Immigration and Ethnic Affairs v Wu&hLiang(1996) 185 CLR 259.
> WAMK CB 166.

" WAMK CB 21 and 89.

SWAMK CB 21.
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c) although she originally said that the authoritieemmenced visits
to her house four times a year in 1988, she laigected this to
1990.

20. In the circumstances, the Mother’'s account of thegents might
equally have been considered to be that of a mamt¢ whose
participation forged a subsequent view as to deatmcyalues, and for
the Tribunal to describe that as pointing to heroaat as being false
and being “strikingly vague” seems unwarranted.

Claims regarding husband and relatives
21. The Tribunal did not accept the Mother’s claimg:itha

a) her husband had also been involved in the 198&iagriand in
1991 had been dismissed from his employment wiBuanese
government company as a result;

b) her sister had lost her job with the Burmese gawemt
broadcasting service as a result of the sistevelwvement in the
1988 uprising; and

c) her brother had died in jail in February 2067.

22. The Tribunal referred to the absence of objectiveimmlependent
evidence to support the above claims and did noe@cthem as
truthful. The Minister accepts that these findiraggpear primarily to
have been made because the claims were not matie iMother’s
protection visa application or at the Tribunal fiegf’ In reaching the
conclusion that the claims were untruthful the Uinal does not appear
to have considered the following relevant facts:

a) that each of the claims were made by the Mothdrein20 April
2007 statutory declaratidfithat is prior to the Tribunal hearing;

b) that on the Mother’s account she could not haveenthd claim
about her brother’s death in gaol at the time ofgretection visa

"® WAMK CB 167.

" Respondent’s Outline of Submissions, para.12(BMK CB 167 — “[w]hile making no such claim

in her application or at the hearing...”

B WAMK CB 89-91 at CB 89 para.5 (husband and sistdismissal from employment claims) and CB
91 para.24 (brother’s death in gaol claim).
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application because it did not occur until 14 Falbyw?007, more
than two months after the protection visa claim wasde, and
she was not told about it until 24 March 208 ore than three
months after the protection visa claim was madeldndays after
the delegate’s decisidfi;

c) that very shortly after the commencement of théumal hearing
the Mother was told that:

Yes, | mean you would be aware of course, Mrs [Eipth have
both your original application here and your subsiiss since,
so I'm familiar with this, so we dont need to gwa great detail,
but as long as you guide me along that path andooisty if you
have anything to add to those comments you dodkay*

in circumstances where English is the Mother’s sddanguage,
and the hearing is being conducted by video betwleeiribunal
sitting in Melbourne and the Mother located in Remvith an
interpreter, on the phone, in Sydney, which gase to problems
as acknowledged by the Tribunal when it said:

I’'m sorry, | didnt mean to cut across you there fbroblem with
the technology is that | will often think you'vaished when in
fact you havent?

23. The problems with assessing demeanour and crédilbly video
where, as appears to be the case here, there ehnaolegical
difficulties, are well know#® In this case those problems are
compounded by the use of an interprétemd especially an interpreter
connected by different technology to a Tribunal anparty each in a
different location to the interpreter and each otféhe Tribunal's

" WAMK CB 91 at para.24.

9 WAMK CB 45-62.

8 Tribunal Hearing Transcript at 4. The Tribunal Heg Transcript is Annexure “ANG 1" to the
affidavit of Arran Niall Gerrard, sworn 14 March@® See also Tribunal Hearing Transcript at 13
where the Tribunal twice tells the Mother to tekdmething again “briefly”, and all of this in the
context of a Tribunal Hearing Transcript where questions are, almost without exception in the 24
pages of Tribunal Hearing Transcript related toNfweher’s application, longer than the answers.

% Tribunal Hearing Transcript at 4.

8 See, for examplaVAEJ v Minister for Immigration and Multiculturahd Indigenous Affairé2003)
76 ALD 597 at 601-602 per Lee, Hill and Marshall[2D03] FCA 188 at paras.17-18 per Lee, Hill and
Marshall JJ (WAEJ); Moyette Pty Limited v Foundation Healthcare Limif2d03] FCA 116 at
paras.10-12 per Conti Goodall v Nationwide News Pty Lf#007] FMCA 218 at paras.23-29 and 31-
34 per Lucev FM.

8 WAEJALD at 602 per Lee, Hill and Marshall JJ; FCA ar@.17 per Lee, Hill and Marshall JJ
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mainly unequivocal assessments of the Mother'ituirtess, so far as
they relate to what was said at the Tribunal hgarappear to involve
no consideration of these problems.

Detention, beating and sexual assault - 1990

24,

The Tribunal did accept that the Mother may havenbsubjected to
detention, beating and sexual assault following dletion in 1990.
Curiously, given its other findings on other issusmncerning the
Mother’s truthfulness, its acceptance was basedthen Mother’s
demeanour, but also independent country informa&fidthe Tribunal
commented that independent country information reat ill-
treatment by the authorities did not necessaritiicate that a person
was of real or continuing interest to them, or seas a prelude to a life
of persecution and surveillance, because sometieiag caught was a
random ac® That comment is not balanced by a consideratiothef
circumstances in which the Mother was taken inttemt&on, beaten
and sexually assaulted, namely that “that on @eatiay in 1990 she
was in charge of an election booth for the NLD #rat her role was to
collect and count votes, and that it was while ¢mgnvotes that the
military authorities put her in a car, blindfolddeer and took her
away”®’ Those facts were not challenged and were notubgst of
any contrary finding by the Tribunal, but the Tnial failed to consider
them (as opposed to the fact and consequenceg afetiention) in its
assessment of the Mother's claims. Indeed, the ufgb
mischaracterised this evidence as a claim thatfibiber “was rounded
up and detained by Burmese authorities after teetieh”®® Then,
based on a “Burma seminar at the Refugee Revieuial”’ given in
2006 by Professor Ball in which he said that “sames it is so, sort
of, random that many people are caught in this reggtaken in for
interrogation, put into prison, tortured and theumrfd that what they
did was either nothing or they had been confusdt someone else
and they are let gd® the Tribunal having accepted that the Mother
was detained, assaulted and raped, says it ish&view” that “these

8 WAMK CB 167.

8 \WAMK CB 167.5.

87 See para. 8(h) above.

8 \WAMK CB 167.

89 WAMK CB 163 and 167.
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events...occurred in the context of an indiscrimingtest-election
attack on civil society, and did not signify thhetapplicant and other
victims were regarded as being of particular sigaiice to the
regime”?°

25. No-where does the Tribunal consider and weigh thehallenged
evidence of the Mother that she was detained akehtaway on the
day of the election in 1990, not after the electiand that she was
taken away from an election booth which she washarge for the
NLD and had the role of collecting and countingegtand whether
this constitutes an affiliation with the NLB.The Tribunal has simply
failed to take into account a relevant considematimamely
unchallenged evidence that the Mother was detadneglection day, in
the course of assisting the NLD in the countingates in the election.

Association with NLD and UTO

26. The Tribunal rejected the Mother’s claims to hawmntmued her
association with NLD and UTO following the events1®90, saying
that they were “vaguely drawn and unsupported bgependent
evidence™?

27. In relation to the Mother’s association with NLDist fair to observe
that that appears to have been limited after 1@90her account it was
limited to participation in the distribution of Igats and a
demonstration in 1992 and 1993, visits (until 20@6fhe NLD head
office with donations of rice, oil and mon&y,and her alleged
involvement in the making of the 100 Photocopfek.is difficult to
envisage what greater detail might be includedhete fairly limited
activities. As for independent evidence the Tridudwes not appear to
have considered the difficulties in obtaining ineiegent evidence of:

a) what occurred Burma in 1992 and 1993; and

b) donations to the NLD (it, for example, being poBsibnlikely
that in Burma the NLD issues receipts for donafions

O WAMK CB 170.

L WAMK CB 167 — where the Tribunal finds the Motheas an “unaffiliated supporter”.
2 \WAMK CB 167.

% WAMK CB 90 para.15.

* WAMK CB 90 para.15.
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28.

In relation to UTO there was evidence that UTO krikes family, and
was a friend of the Mother’s father-in-law sometamseen by the
Mother because he was often at the father-in-lamdsise in the
evenings, prior to UTO being put under house arrast that the
request to do the 100 Photocopies was deliverduidgersonal driver
UZW.* This level of detail might not be what is requiiada final trial

affidavit in complex adversarial litigation, but tgardly fair in the
Court’'s view to describe it as “vaguely drawn”. Thabunal again
does not appear to have considered the difficultresobtaining

independent evidence out of Burma as to the relship, particularly
when it appears that, both on the account of théhBtoand the
independent country information UTO was under hoarsest by the
time the Mother arrived in Australf4.

The 100 Photocopies

29.

30.

The Tribunal did not accept that the applicant aotdphotocopied, or
permitted or caused to be photocopied, documenthéNLD"?’ The
Tribunal further said as follows:

The Tribunal does not accept that such a fundantigntaportant
and relevant claim, if true, would not have beemtiomed by the
applicant in her Protection Visa application, anthds her
explanation of her failure to mention such a matetil April

2007, some four months after lodging the applicatemd one
month after having it refused, both implausible and
disingenuoug®

The Court notes that despite aspects of the isspbatocopying being
raised in the first invitation to comment it was pat to the Mother by
way of invitation to comment that she had not nwmred the

photocopying claim in her protection visa applicatiNor was such a
proposition put to her at the Tribunal hearing. Thikbunal said to the
Mother at the hearing that it was “familiar” witheh “original

application” so she need not “go into great defflilHad such a
proposition been put to her at the Tribunal heasing would have had

% WAMK CB 20 and 90 para.21.

% WAMK CB 90 para.21 and 154-155.

" WAMK CB 167.

% WAMK CB 168.

% Tribunal Hearing Transcript at 4. The full quaseat para.22(c) above.
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the opportunity to point out to the Tribunal thdldaing passages in
her protection visa application:

According to the letter from my sister, my husbavabs taken
away for interrogation because my Son and | madsquopies
for the [NLD]. These relate to NLD’s scheduled &ipo upper
Burma. My Son, with my knowledge and permissionnuik]e
about one hundred (100) copies of the schedulpdff?

we made photocopies for the National League for
Democracy™*

My Son managed a photocopying and stationery shap the
said documents were printed at this shop. We magesg at the
direct request of [UTQ]. This request was delivel®d[UTO’s]

personal driver [UZW]. Intimate and direct assoomt and
communication with leaders of the NLD is a far meegious
offence than merely printing?

The military intelligence knows about the printifagtivity) .. %

If my husband had admitted to the knowledge of amiivities
(printing for the NLD business schedules) he wdbabe arrested
and tortured for supporting NLE>*

31. There was therefore no failure to mention the pbapging of the
documents in the Mother’s protection visa applmatiand therefore
there can have been no explanation of a “failurenemtion such a
matter” until April 2007, let alone an explanatioh the “failure to
mention” which was implausible and disingenuous.

32. The Tribunal also described the Mother’'s evidendsoua the
photocopying as follows:

Her oral and written evidence in relation to thigntral claim
was confused and inconsistent in material respeats] the
Tribunal's attempts to clarify precisely who hadnéowhat and
how often elicited an unsatisfactory respotSe.

10\wWAMK CB 20.
101 \WAMK CB 20.
192\WAMK CB 20.
13 \WAMK CB 23.

104\WAMK CB 24.

1% WAMK CB 167-168. According to the Tribunal the ¢ claim was “that the applicant
photocopied, or permitted or caused to be photethmlocuments for the NLD”: WAMK CB 167.
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33.

34.

35.

The Tribunal does not say what it is that was csedluor inconsistent
in the oral and written evidence. Nor does the dmd say what it is
about the Mother’s responses at hearing that wasatisfactory. The
Mother has never claimed to be involved in any pbopying other
than of the 100 Photocopit¥.

An examination of the written evidence about the tiMo's

involvement in the photocopying does not in the I€swiew indicate

confusion or inconsistency. The matter is firsisedi by the Sister’s
Letter, addressed to both the Mother and her Stweravit is written
that Burmese military intelligence had asked thebaund “if ... you

were both supporting NLD making photocopies in ystare.**” The

substance of the Mother's claim about her involveme the

photocopying remained the same throughout, narhalyit was:

a) done in 2003 for the NLD and UTO pursuant to a esjdrom
UTO’s driver®

b) done in her Son’s photocopy shop which was locatetheir

houset®®

c) done with her knowledge, permission, and assistafi@nd
d) related to a trip to upper Burma by the NEB.

The Mother’s oral evidence about her involvemerthim photocopying
Is contained in less than two and one half pagéiseoTribunal Hearing
Transcript:*? She confirms that “[m]y son and I” did the photpyging,
in that “[my] son copied 100 copies of the papémas there helping
him...”**®* The Tribunal wanted to know how the Mother hadpké|
admitting to be a “little perplexed” and “quite ntijied” about the
complexity of the task™* There is then the following exchange:

1%6\WAMK CB 116 at para.4.

Y WAMK CB 40.

1%8\WAMK CB 20, 90 at para.21

199\WAMK CB 20, 90 at para.21

HOWAMK CB 20 (“[w]e made copies”), 90 at para.21 (/reon and | made”)
M WAMK CB 20, 90 at para.21

12 Tribunal Hearing Transcript at 4-6.

113 Tribunal Hearing Transcript at 4.

14 Tribunal Hearing Transcript at 4.
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Mr Young: On the photocopiers I'm familiar with yput it in you
press 100 and you hit the button and it comes lgut.not sure
what role you played.

[Mother] Because an...in our country is not stable, ave to do
whole pages at a time and then someone must be lleside to
get the paper and then must take out the paper.

Mr Young: Someone to put in the paper and someolt&ipout?

[Mother] Yes.

Mr Young: Right, okay. So this happened, as | wtded it, in
2003, yes?

The Interpreter: Yes.
[Mother]: Yes, sir.

Mr Young: Right, so in 2003 you claim that you godr Son did
some photocopying, produced 100 copies of a onee pag
document, you claim for the NLD, showing an itimgrand three
years later the authorities became aware of ths.

36. The Mother goes on to confirm that:

a) it was only on the one occasion that she and herpfotocopied
material;, and

b) the stationery business is located inside the fahume!®

37. The Mother’s oral evidence is internally consistemd consistent with
the Mother’s written evidence. It is difficult tes how the responses
are unsatisfactory. The only confusion is thathef Tribunal, caused by
its inability to understand how in this photocomyibusiness run from
inside a Burmese home it was not possible to phimtLl00 Photocopies
at the press of a single button.

38. The Tribunal also asserted at one point that théhbtohad said that
she had done the photocopying (impliedly alonéhut there is, in the

115 Tribunal Hearing Transcript at 5.
11 Tribunal Hearing Transcript at 6.
7 Tribunal Hearing Transcript at 5.
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Court’s view, no evidence that that is the casd,the Tribunal erred in
making such an assertion.

39. In the Court's views the Tribunal's conclusions abthe Mother’s
involvement in the making of the 100 Photocopies ar
a) premised on a false premise, namely that the Matitenot make
a claim about her involvement in the making of thé0
Photocopies in her protection visa application, nire fact she
did; and
b) a mischaracterisation of her written and oral evide as
confused, inconsistent and unsatisfactory, whenewed
objectively, that evidence is capable of being abwrised as
clear, consistent and satisfactory.
40. The Tribunal goes on to observe that there is dependent country
information indicating that photocopying for the Dlis:
a) an offence; or
b) an activity likely to raise the ire of the Burmeaghorities:*®
Surveillance
41. The Tribunal found that the Mother’s claim that shias subject to

surveillance and periodic visits by the Burmesehauties was not
truthful. The Tribunal did so on the basis that:

a) “the applicant stated in her application and athtbaring that this
surveillance began in 1988. However, later in tearimg and in
her first post-hearing statutory declaration, shetesl that the
surveillance began after her release from deteritioh990.”}*°
and

b) the Tribunal observed that no explanation for thonsistency
was provided and that it did not accept that thesva matter
about which the applicant was likely to be merebnfased or
mistaken.

118\WAMK CB 168.
19\WAMK CB 168.
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42. An examination of the Mother’s application indicatbat she made no
claim with respect to surveillance by the Burmestharities, whether
beginning in 1988 or otherwise. Rather, she fiss¢éed the matter in
her pre-hearing 20 April 2007 statutory declaratrdmen she asserted
that:

a) since “our [her and her husband’s] involvement I t1988
demonstrations the district authorities and thecpolvould visit
our house at least four times a yeadf™and

b) following her release from gaol in 1990 the miltaauthorities
continued with their visits four times a year te tiouse?*

43. The Mother was questioned about this matter byTileunal at the
hearing when she was asked when the four timesiacyecks started
and responded that it was following her dischargenf“the hospital
and detention®?® Further on, the Tribunal asked again about the
discrepancy between 1988 and 1990 in the followxghange:

MR YOUNG: Yes, can you explain to me why you stddger in
an earlier document that you — it is — these famnes yearly visits
have been going on since 19887? You're now telliegtmey only
happened in 1990 from then on?

THE INTERPRETER: Only after | come out of gaol that
happened.

MR YOUNG: And then why would you have said eathat in
fact it was from — four times a year since 19887

THE INTERPRETER: I...it was in 1988 and these thiraggpen
after 19902

44. It appears tolerably clear from the transcript that Mother ultimately
claimed that the surveillance was four times a yaféer 1990. The
Tribunal appeared to accept this at the hearingwiumenediately after
the passage quoted above it said as follows:

Ok, so after 1990 were there any other — apart ftbwse four
times yearly visits by the authorities, were themy other

120\WAMK CB 89 at para.7.
12ZL\WAMK CB 90 at para.14.

122 Tribunal Hearing Transcript at 16.
123 Tribunal Hearing Transcript at 17.
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contacts between you and the — and the governmeriheo
authorities over your political involvemerit?

45. The only issue identified by the Tribunal was tlaedfrom which the
surveillance commenced. It was never put to thehglothat there was
no surveillance at all, and that her evidence wispect to the
surveillance (or more correctly the four visits pear by the military
authorities) was untruthful. It might be arguedtttias was a factual
error within jurisdiction, but it appears to the Wothat the Tribunal
has identified a wrong issue, namely whether thehglohas been
truthful about the four visits per year, as opposedhether the visits
began in 1988 or 1990, and has utilised the comiusased upon the
identification of a wrong issue to doubt the tdtalof the Mother’s
claims as to the visits when it was only the comeeement dates of
those visits that was put in issue. In that regacadn also be said that
the Tribunal has ignored relevant material in tlhdtas not otherwise
dealt with the unchallenged evidence that the svistcurred between
1990 and 2006.

46. The Tribunal has simply equated inconsistency apeet of part of an
issue with untruthfulness in relation to the whofethe issue, without
necessarily identifying the correct issue, andh@a process, ignoring
relevant material which might have assisted witanidication and
resolution of the correct issue.

Tribunal’s conclusions regarding political activities

47. The Tribunal's finding in relation to the Mother&ctual claims
concerning her political activities in Burma, ledto conclude that
those claims were “without foundation” and that stes a person of
no continuing interest to the Burmese regime amdeturity organ-
In making those findings the Tribunal characterigezlMother’s claim
as being that she was “a member of a politicaltivacand high profile
family, well-connected to senior NLD figures andbmct to close
surveillance by the Burmese authorities since 1@881990, in other
accounts)™ The Tribunal characterisation of the Mother’s iias in
the Court's view wrong. The Mother did not claimide a member of a

124 Tribunal Hearing Transcript at 17.
12\WAMK CB 168.
126\WAMK CB 168.
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politically active and high profile family. Ratheshe claimed that from
time to time she engaged in political activitiesddhat in that respect
she had not engaged in any distribution of politnmaterial or political
demonstrations since 1993 and her political agtiwihad been limited
to donations of rice, money and oil to the NLD, d@hd making of the
100 Photocopies. Further, she did not claim to beeenber of a “high
profile family”, but rather to be a person who wasnember of a
family that had a profile with the authorities ttd continued to build
over the years. The Mother also never claimed tdhigesubject of
“close” surveillance by the Burmese authorities. atvbBhe did claim
was that, whether from 1988 or 1990, the Burmesleoaiies came to
her house four times a year before significant\amsaries, and spoke
to her husband (not her) to warn him that the fanoight not to
engage in any political activities on the four sig@ant anniversary
days referred to. The applicant did give some othedence about
certain checks and restrictions, but there is ngthn the evidence
which constitutes a proper basis for a concluskat this constituted
“close” surveillance.

Personal circumstances including employment

48.

The Tribunal found that the Mother was not a persbrtontinuing
interest to the regime by reference to her persan@umstances
including her employment. In that regard, the Tni@lufound that the
Mother had obtained employment with Myanmar Inteomal Airways
in 1994, and that it was a government erlfifyThe Tribunal had noted
the Mother’s claim to have been excluded from emplent with
government entities, and described this as vagdeuanorroborated.
The Tribunal noted that when it was put to the Motthat Myanmar
International Airways was a government entity slanted that it was
a joint public/private sector business enterpriBge Tribunal found,
for reasons which it does not explain, that respdase “disingenuous
and irrelevant®?® The only evidence about Myanmar International
Airways is evidence given by the Mother. She assethat Myanmar
International Airways was “jointly owned by the gowment and
private companies from Singapore and Brunei. | ggt job there

127T\WAMK CB 169.
128\ AMK CB 169.
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through the private companies, which also appoins¢aff from
Singapore and Brunet?® The Tribunal sought no further particulars of
information in relation to the Mother’s claim astow she came to be
employed by Myanmar International Airways, and imrtgular
whether she was employed through the private sectities, or as to
the nature of Myanmar International Airways as gpoaate entity. At
hearing the Tribunal questioned her about her eynpémt with
Myanmar International Airways, but on the basisttihe was not
prevented from being employed or making a livingt nhat her
employment was as a consequence of her engagemenigh the
private sector partners and certainly not as tactrporate structure or
ownership of the busines¥,

49. The Tribunal obviously considered the Mother’s masges as to her
employment with Myanmar International Airways, ait&l ownership
or corporate structure, as relevant to an assessohdrer credibility.
The only evidence before the Tribunal related tat tissue was the
Mother’'s evidence of it being a joint government/ate sector
enterprise. There was no evidence that Myanmarriatenal Airways
was a solely government entity, yet it is a findtoghis effect that the
Tribunal uses to disparage as “disingenuous anelevant” the
Mother’s claim of a joint government/private sectoterprise.

Danger of persecution prior to arrival in Australia

50. The Tribunal goes on to observe that the Motherndidconsider that
she was in danger of persecution or other harnr poider arrival in
Australia, and that her activities in Burma priar her arrival in
Australia played no role whatsoever in her decisiontravel from
Burma to Australid®! and further, she had never sought asylum in any
country she had visited in the pa&tWhat the Mother did claim was
that her discovery subsequent to arriving in Adistrlnat the Burmese
authorities had arrested her husband and questinnedh relation to
the 100 Photocopies had resulted in her having lafatended fear of

129 WAMK CB 90 para.16.

30 Tribunal hearing transcript at 18.
13L\WAMK CB 169.

132\WAMK CB 169.
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persecution if she was to return to Burma. That fgas said to be
based upon the fact that:

a) her husband had been questioned and arrested bgutimeese
authorities; and

b) he had been questioned in relation to the 100 ebptes.

51. The Tribunal did not independently address the memess of the two
letters upon which these fears were based, narhel\Sister’s Letter
and the Parish Priest’'s Letter. There was no fgdior example, of
forgery or fabrication of either letter (and foretlpuroposes of the
grounds of the application, particularly the Paisiest’s Letter). The
Tribunal simply noted the contents of each letg on the basis of
the factual conclusions that it had previously heat about the
Mother’s claims, and which have been examined abioumnd that the
Mother’s claims were “implausible, opportunisticdamconsistent in

important respects, and does not accept them t$uror accurate **

Legal principles

What constitutes jurisdictional error

52. The Tribunal Decision is only liable to be set asighon review if it
involves jurisdictional erro’* An error by the Tribunal will only
constitute jurisdictional error if the Tribunal:

a) identifies a wrong issue;
b) asks the wrong question;
C) ignores relevant material; or

d) relies on irrelevant material,

3WAMK CB 169, see also WAMK CB 170.

134 plaintiff S157/2002 v Commonwealth of Austrg2803) 211 CLR 476 at 506 per Gleeson CJ,
Gaudron, McHugh, Gummow, Kirby, Hayne and Calliddn[2003] HCA 2 at para.76 per Gleeson CJ,
Gaudron, McHugh, Gummow, Kirby, Hayne and Calliddn
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in such a way that the Tribunal’'s exercise or ptgmb exercise of
power is thereby affected resulting in a decisirceeding or failing to
exercise the authority or powers given under thevemt statuté

Relevant cases

53.  In Abebe v Commonwealth of Austraffatwo members of the High
Court observed as follows:

Once the Tribunal was unable to find that she hadmbarrested
as claimed, her further claims of detention and erdpecame
logically irrelevant. The Tribunal, having foundathit could not
rely on her evidence of arrest, was not then resgliio act on her
allegations of detention and rape, allegations whigvere

dependent on her claim of being arrested and takencustody
for reasons of political opinion. The Tribunal wast bound
therefore to make any express finding as to whetherhad been
raped. Nor given the nature of her claim and thebdmnal's

finding that she was not a credible witness wagquired, as it
might have been in other circumstances, to determvhether
there was a real chance that she had been arress®dshe
claimed®®’

54. In WAIJ v Minister for Immigration and Multiculturalna Indigenous
Affairs'®® the Tribunal had disregarded documents which risittered
did not overcome problems that it had with the mapit's evidencé®
In WAIJthe Full Court of the Federal Court observed asv:

A determination based on illogical or irrationalnflings or
inferences of fact will be shown to be a decisiohsupported by
reason and to have no better foundation than anitraty

selection of a result. It is because it is baspdrusuch findings
that the determination is an unreasoned decisiSach findings
or inferences of fact become part of, and are nstirtguishable
from, the decision subject to judicial review: S&0/2002 at [54]

135 Minister for Immigration and Multicultural Affairs Yusuf(2001) 206 CLR 323 at 351 per
McHugh, Gummow and Hayne JJ; [2001] HCA 30 at @@er McHugh, Gummow and Hayne JJ;
WZANE v Minister for Immigration & Andg2008] FMCA 1520 at para.32 per Lucev FM.

136(1999) 197 CLR 510; [1999] HCA 14Abebé).

137 AbebeCLR at 545 per Gleeson CJ and McHugh J; HCA at.B&rper Gleeson CJ and McHugh J.
1382004) 80 ALD 568; [2004] FCAFC 74\YALY).

139WAIJALD at 574 per Lee, Moore and RD Nichol JJ; FCARQara.26 per Lee, Moore and RD
Nichol JJ.

WAMK & WAML v Minister for Immigration & Anor [2009 FMCA 2 Reasons for Judgment: Page 33



per1McHugh and Gummow JJ; Bond at 338, 359-360M@Eon
CJ.

55. In WAIJthe Full Court went on to observe that:

Such a circumstance may arise where an applicatdisns have
been discredited by comprehensive findings of disbty or
untruthfulness. Necessarily, such findings areljikto negate
allegedly corroborative material. (See: S20/2G# McHugh,
Gummow JJ at [49]). Obviously to come within tlexteption
there will need to be cogent material to suppocoaclusion that
the appellant has lied. Alternatively, if the purizadlly
corroborative material itself is found, on probatigrounds, to be
worthless it will be excluded from considerationthg Tribunal
in assessing the credibility of an applicant's oiai However, it
will not be open to the Tribunal to state thatstunnecessary for
it to consider material corroborative of an applids claims
merely because it considers it unlikely that then¢és described
by an applicant occurred. In such a circumstanioe Tribunal
would be bound to have regard to the corroborativaterial
before attempting to reach a conclusion on the iapplt's
credibility. Failure to do so would provide a detenation not
carried out according to law and the decision woblel affected
by jurisdictional error. (See: Minister for Imnmgiion &
Multicultural Affairs v Yusuf (2001) 206 CLR 323r pécHugh,
Gummow, Hayne JJ at [82]-[85])*

56. In Re Minister for Immigration and Multicultural Affa; Ex
parte Applicant S20 /200% the Chief Justice of the High Court said
that:

In my view, all that the member was saying was, ttoatreasons
already given at length, she found the applicampgellant’s
story implausible, and in some important respectbelievable,
and that she also rejected the evidence of theobomating
witness, even though she had no separate reasawoubt his
credibility other than the reasons that she hadcatty given for
rejecting the claim she was considering. ... In@ necessarily
irrational, or illogical, for a finder of fact, whas convinced that
a principal witness is fabricating a story, which ¢onsidered to
be inherently implausible, to reject corroboratigeidence, even

“OWAIJALD at 574 per Lee, Moore and RD Nichol JJ; FCA&@ara.22 per Lee, Moore and RD
Nichol JJ.

“IWAIJALD at 574-575 per Lee, Moore and RD Nichol JJ; FRCrat para.27 per Lee, Moore and
RD Nichol JJ.

142(2003) 198 ALR 59; [2003] HCA 30 &pplicant S20/2002"
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though there is no separate or independent grouod ifs
rejection, apart from the reasons given for diskeing the

principal witness**®

57. In Applicant S20 /2008vo other members of the High Court observed
as follows:

In a dispute adjudicated by adversarial procedurdsjs not

unknown for a party's credibility to have been seakened in
cross-examination that the tribunal of fact mayIvireglat what is

proffered as corroborative evidence as of no welggtause the
well has been poisoned beyond redemption. It canmet
irrational for a decision-maker, enjoined by stauto apply
inquisitorial processes (as here), to proceed anftoting that no
corroboration can undo the consequences for a qageby a

party of a conclusion that that case compriseslthigshat party. If
the critical passage in the reasons of the Tribubal read as
indicated above, the Tribunal is reasoning thatcdiese the
appellant cannot be believed, it cannot be satisfiath the

alleged corroboration. The appellant's argumenttims Court

then has to be that it was irrational for the Triial to decide that
the appellant had lied without, at that earlier gé&a weighing the
alleged corroborative evidence by the witness iesgjon. That
may be a preferable method of going about the paskented by
s 430 of the Act. But it is not irrational to foclirst upon the case
as it was put by the appellarit?

Whether jurisdictional error in this case

58. The extract fronAbebecited above is distinguishable from this case on
the facts. The applicant lkbebeadmitted lies in her various accounts,
most critically in a statement to South Africanlearities saying that
she had never been arrested or detaiffeth the Mother’s case the
Tribunal has been prepared to accept her claindgt@ntion and sexual
assault. However, in finding that they are not sidéor a well-founded
fear of persecution because the detention and kessault were a
random event, the Tribunal failed to take into asdoa relevant
consideration, namely, the unchallenged evidenatttie Mother was
detained, not as part of a random sweep after 899 ®lection, but

143 Applicant S20/2002LR at 63per Gleeson CJ; HCA at para.12 per Gleeson CJ.

144 Applicant S20/2002LR at 70 per Gummow and McHugh JJ; HCA at par@ad9Gummow and
McHugh JJ.

145 AbebeCLR at 545 per Gleeson CJ and McHugh J; HCA at.Barper Gleeson CJ and McHugh J
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whilst counting votes on the day of the electionth@ election booth
which she was in charge of for the NLD. Had théblinal taken into

account that relevant consideration it may havecé#d the Tribunal's
approach to its entire chain of reasoning (inclgdas to credibility),

and it would, at least, have been open to it tovarat a different

conclusion with respect to the basis upon which khether was

arrested in 1990, and it would therefore also Hasen open to it to
find that there was now a well-founded fear of pewion based on the
alternative reason for arrest in 1990. It may remtehdone so, but its
failure to take into account a relevant considergti constitutes

jurisdictional error sufficient to make out groufa(i) and (ii) of the

Mother’s application.

50. Failure to consider corroborative documentary ewde can be
justified where a tribunal makes findings that e@vide given is untrue
or inherently implausible, provided those findingee based upon
cogent material or are not illogical or irratiofaidings. In this case
the Tribunal made findings about the Mother’s imeshent in making
the 100 Photocopies, and consequently her cregiibbased on an
entirely false premise, namely that the Mother nad make a claim
about her involvement in the making of the 100 Bbopies in her
protection visa application, when in fact she diad the Tribunal had
regard to the correct premise it would have beendp it to conclude
that the Mother was involved in the photocopyingd aio make
different findings as to her credibility. With tregonsiderations open
it would have been appropriate then for the Tribuoaconsider the
Parish Priest's Letter and whether it might, or migot have,
corroborated the Mother’s claims. The TribunalBui@ to have regard
to the correct premise, and consequently to hagardeto the Parish
Priest’s Letter, is a failure to have regard toekevant consideration,
and constitutes jurisdictional error sufficientn@ake out ground (a)(iii)
of the Mother’s application.

60. The mischaracterisation of the Mother’'s evidence tas her
involvement in the making of the 100 Photocopies the same effect
in relation to the Tribunal’'s consideration as tlmttlined in the
previous paragraph, and in this instance the mrackerisation is of
such significance to make the findings of fact bdagpon so lacking in
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cogency that they also constitute jurisdictionabesufficient to make
out ground (a)(iii) of the Mother’s application.

WAMK - conclusion and orders

61. The Court has concluded that the Tribunal decispraffected by
jurisdictional error for reasons set out abovedoliows that there will
be orders granting prerogative relief.

Proposed amended grounds

62. In the circumstances, it is unnecessary for therCmuconsider the
Mother’s application to amend the grounds of thgliaption.

Grounds for application — Son
63. The Son’s original grounds were as follows:

a) The Second Respondent committed jurisdictionalrarrdhat it
failed to properly apprehend the nature of the Bédpplicant’s
claim, and thereby properly address the statutagstions under
sections 36 and 65 of tiMigration Act1958 in that it:

I)  failed to understand that the Second Applicant prasuing
a claim for a protection visa as a member of a lfanmit;
further or alternatively;

i) failed to understand and address the nature ofS#w®nd
Applicant’s claim as being intimately connected hwihe
Second Applicant's mother’'s claim (the determinatiof
which was itself infected with jurisdictional erjor

b) The Second Respondent adopted a fatally flawedoappr to
finding the facts necessary to determine whetherag satisfied
that the prescribed criteria for the grant of atgecbon visa were
satisfied, thereby committing jurisdictional errar,that it failed
to undertake any proper or rational assessmertieottedibility
of a letter from the Second Applicant's parish grien Burma
corroborating the Second Applicant’s claim that father had

WAMK & WAML v Minister for Immigration & Anor [2009 FMCA 2 Reasons for Judgment: Page 37



been detained and taken away for political reassinse 18
November 2006.

c) Such further or amended grounds as may be the ctubfean
application for leave on consideration of the tcaupd of the RRT
hearing (the audio recording of which having beegquested by
the Second Applicant’s solicitor at the conclusairthe hearing,
and subsequently on 27 August 2007, to no avalil).

64. There was an application for leave to amend theaurgte of the
application, but it is not presently necessary tonsider that
application, which is further dealt with hereunder.

The decision of the Tribunal

65. On 9 August 2007 the Tribunal handed down its decisefusing the
Son’s application for review?® In refusing the application the Tribunal:

a) did not accept that the Son had photocopied doctsrien the
NLD, describing his evidence as confused and instarg in
material respect§’ and

b) made no specific finding regarding the letter fréather Neri,
and disposed of it in the same terms as in theumabdecision on
the Mother’s application for revielf?

Consideration of grounds of application — whether
jurisdictional error

66. It is unnecessary to deal at any length with theugds of the Son’s
application in relation to the Second Tribunal B3emn.

67. The applications of the Mother and the Son areelgrdased on
common factual material, particularly as to thevalvement in the
making of the 100 Photocopies. Because of thediatisnal errors in
relation to the Mother’s application, the Tribundid not properly
consider the Mother’'s involvement in the making tfe 100

146 «5econd Tribunal Decision”. WAML CB 142-166.
147\WAML CB 162- 163.
148\WAML CB 164.
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Photocopies. Had the Tribunal done so it may hasd to deal
differently with the Son’s application, particubarif consideration of
the Mother’s involvement resulted in consideratioh the Parish
Priest's Letter and the claim of the Son’s fathalleged questioning,
arrest and detention, which might then have impmhdite any event,
upon the Son’s claim of a well-founded fear of petgion. In the
circumstances that is sufficient to constitute gdictional error
sufficient to make out each of ground (a)(ii) ara) of the Son’s
application.

WAML - conclusion and orders

68. The Court has concluded that the Second Tribunaldim is affected
by jurisdictional error for reasons set out abdvdollows that there
will be orders granting prerogative relief.

Proposed amended grounds

69. In the circumstances, it is unnecessary for therCmuconsider the
Son’s application to amend the grounds of the appbn.

Costs

70. The Court will hear the parties as to costs.

| certify that the preceding seventy (70) paragraph are a true copy of the
reasons for judgment of Lucev FM

Acting Associate: Michele Lord

Date: 16 January 2009
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