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28 November 1997

MURPHY J (Hamilton CJ and Lynch J concurring):

The Applicant is a Russian national who residellatdova. It is common case that she
arrived in London on 21 February 1996 carrying sspart and a visa for the United
Kingdom for herself and her daughter which had lgranted at the British Embassy in
Kiev. The passport was endorsed with leave to ¢h&eUnited Kingdom for six months
provided that the passport holder did not enterleympent or engage in any business or
profession. On her arrival at Heathrow Airport Londhe Applicant immediately
proceeded to the ferry terminal at Holyhead whaeeteok a boat to Dublin. She had
spent less than 24 hours on United Kingdom soilevgtie was in transit to Ireland. On
arrival in Dublin she made contact with the Iriseféggee Council who provided her and
her daughter with bed and breakfast accommodabarR7 February 1996 she attended
at the offices of the Department of Justice andevaguplication for political asylum. She
was in personal contact again on 28 February witbials of the Department of Justice
and she or Mr Mcphillips, the solicitor with whorheshad been put in contact by the
Irish Refugee Council, engaged in correspondentetive officials of the department
during the months of February and March of 1996.

It is contended that the minister declined to exenthe Applicant's claim for refugee
status on the ground that the appropriate plaoeaie that application was in the United
Kingdom which was the 'first safe country' in whitle Applicant had arrived. The
minister informed the Applicant that unless shenmtd voluntarily to the United
Kingdom that a deportation order would be madegpect of her. The witnesses on
behalf of the Respondent have sworn -- and theamiathot in dispute -- that contact had
been made by them, first, with the United Kingdenmiigration authorities from whom
an undertaking had been received to accept thenrefuhe Applicant and to process in
the United Kingdom her application for asylum aedandly, that the same officials had
contacted the United Nations High CommissioneiRefugees who approved the
decision of the minister to return the Applicantite United Kingdom in those
circumstances.

It was against that background that the Applicampiad -- pursuant to the liberty given
in that behalf -- for orders by way of judicial rew in the following terms:



1. An interlocutory injunction restraining the Resplent from making a deportation
order (from) removing the Applicant from the juiisitbn pending the determination of
these proceedings.

2. An order of mandamus directing the Respondeoabisider the Applicant's
application for refugee status in accordance wWighnited Nations Convention on the
Status of Refugees of 1951 and the 1968 [sic] Bobthereto.

3. A declaration that the Applicant is entitledhtve her application for refugee status
determined in accordance with the agreement antbgduwes agreed between the
Respondent and the United Nations High CommissitmrdRefugees as set out in a letter
of 13 December 1985 from the assistant secretattyeoDepartment of Justice to the
representative of the United Nations CommissiorRefugees.

That application was refused by Morris J for thesins set out in his judgment of 18
February 1997 and it is from that judgment andditeer made thereon that the Applicant
appeals to this Court.

The depth and scale of the problems relating tages#s in the aftermath of the Second
World War and the appalling hardship endured bgnaay of them inspired the United
Nations Convention on the Status of Refugees ol 18t Geneva Convention) and the
Protocol thereto in 1967. These were internatiagatements to which the State was a
signatory. However the obligations thereunder aitifarm part of our domestic law. The
Refugee Act 1996 was enacted on 26 June 1996. 9% Qonvention, the 1967

Protocol and the Dublin Convention are all schedltibethe 1996 Act. The Dublin
Convention, in particular, was an agreement betvleemember states of what was then
described as the European Economic Community dpalitih procedures to determine
the state responsible for examining applicatiomsafylum lodged in one of the member
states of the European Communities. However neitieeRefugee Act 1996 nor any of
the conventions scheduled thereto formed partetitmestic law of the State at the time
when the events occurred giving rise to the proiogscherein. The procedure to which
the Minister for Justice had committed herselfalation to applications for asylum was
set out in a letter to Mr R von Arnim, the reprdséime of the United Nations High
Commission for Refugees, dated 13 December 198boidh recorded in previous
decisions of this Court it is appropriate to setance more and in full the contents of
that letter as follows:

13 December, 1985

Dear Mr von Arnim,

| am directed by the Minister for Justice to redfeyour meeting with him on 5 February
1985, following which the UNHCR made a proposaldgrocedure for the

determination of refugee status in Ireland.

Your submission has been examined. As a prelimimatger | can confirm that at



present the very limited number of asylum applaadireceived in this country does not
warrant legislative action incorporating the praoes suggested in your letter of 24
April 1985. However, | am glad to be able to infoyou that these procedures are in
themselves quite acceptable. Accordingly, arrangesigave been made for applications
for refugee status and asylum to be consideregtiand according to the following
procedure which the department believes to bengwith Ireland's international
obligations and humanitarian traditions:

1. Application for refugee status and asylum maynaele by the individual to the
immigration officer on arrival or directly to thedpartment of Justice if the individual is
already in the country.

2. Immigration officers have been provided withttem guidelines which indicate clearly
that a person should not be returned to a couatwhich he is unable or unwilling to go
owing to a well-founded fear of persecution fors@as of race, religion, nationality,
membership of a social group or political opiniaor should he be returned to a country
where his personal safety might be seriously tereat as a result of the political
situation prevailing there.

3. Whenever it appears to an immigration officeaassult of a claim or information
given by an individual that he might be an asylweker, his case will be referred
immediately to the Department of Justice, Dublar,decision. Immigration officers have
been instructed that it is not necessary for aividdal to use the term 'refugee’ or
‘asylum’ in order to be an asylum-seeker. Whethaoban individual is an asylum-
seeker is a matter of fact to be decided in that log all circumstances of the particular
case as well as guidelines which may be issued firomto time by the department. In
case of doubt, the immigration officer shall ref@ethe Department of Justice.

4. Such an individual will not be refused entry@moved until he has been given an
opportunity to present his case fully, his applmathas been properly examined, and a
decision reached on it.

5. The asylum application will be examined by tlepaltment in accordance with the
1951 Convention and 1967 Protocol on the Stati®edfigees. This shall not preclude
the taking into account of humanitarian consideratiwhich might justify the grant of
leave to remain in the State.

6. The Applicant will be given the necessary féieit for submitting his case to the
department. If he is not proficient in English, Bevices of a competent interpreter will
be made available when he is interviewed. He vellifdjormed of the procedure to be
followed, and will be given the opportunity, of whihe will be informed, to contact the
UNHCR representative or a local representativei®thoice. An Applicant will be given
this information in a language which he understands

7. All Applicants will be interviewed in person.témviews will be conducted, as far as
possible, by officials of the department who untierd asylum procedures and the



application of refugee criteria, and are informedhaman rights situations in the
countries of origin. Where interviews cannot beentaken by the department, for
example, because the asylum-seeker is outside waalequate guidance will be
provided by the department to the local immigratdircials to ensure that all relevant
information has been obtained and forwarded tal#&partment.

8. In line with the supervisory role of UNHCR undiee 1951 UN Convention and the
1967 Protocol on the Status of Refugees, the dapattmay seek the views of UNHCR
on any case prior to reaching a decision, or th&iOR may make representations on the
situation of a specific individual case or groume¥lum-seekers.

9. In any case where refusal of the applicatiggragosed or an immediate positive
decision is not possible, the Department of Justileconsult with the UNHCR
representative accredited to the Republic of Ibldefore reaching a final decision and
before taking steps to remove the Applicant froetaind, provided that the representative
is available at the time.

10. If the Applicant is recognised as a refugeeyiiebe informed accordingly and
issued in due course with documentation certifyirgrefugee status and with a travel
document if he needs one. If the Applicant is mabgnised, he will be informed, in
writing, of the negative decision and the reasongdfusal.

The procedure outlined above does not envisagaraafaight of appeal as suggested in
your proposal, but there is an element of appéwdrent in the procedure in view of the
number of agencies brought into the examinatiod,tha present practice by which each
application is submitted to the minister personally

When the arrangements have been in practice foe sione the procedure can be
reviewed in the light of the experience gained.

Yours sincerely,

Cathal Crowley,

Assistant Secretary

Mr R von Arnim,

Representative,

UNHCR,

36 Westminster Palace Gardens,

London SWIP IRR,



England.

In Fakih v Minister for Justice [1993] 2 IR 4069[A3] ILRM 274 O'Hanlon J, having
reviewed the evolution of the law or principle knoas 'legitimate expectations' and
though expressing some concern with the applicati@hoperation of that principle
concluded that it operated in the context of appiins for asylum with the effect which
he described in the following terms:

In the present case | am of opinion that the saotigation to follow fair procedures in
dealing with the question of the removal of the Aggts from the jurisdiction arises in
their favour and that the mode of procedure todmpted should have regard to the
assurances given by the Minister for Justice tdIN&ICR representative in the letter of
13 December 1985.

In Gutrani v Minister for Justice [1993] 2 IR 42¥4 Court in a judgment delivered by
McCarthy J likewise concluded or accepted thantiréster was bound to consider
applications for asylum within the framewaork of t@n Arnim letter. It is interesting to
note, however, that McCarthy J did not rest higjjodnt on the principle or doctrine of
legitimate expectations. He rested his judgmerthermore conventional grounds set out
at p 435 in the following terms:

Having established such a scheme, however infoyrsall he [the minister] would appear
to be bound to apply it to appropriate cases, amddrision would be subject to judicial
review. It does not appear to me to depend uporpéangiple of legitimate or reasonable
expectation; it is, simply, the procedure which thi@ister has undertaken to enforce.

Though not expressly referred to | would infer thitCarthy J was relying on the
principle usually identified with the decision ¢iig Court in Latchford v Minister for
Industry and Commerce [1950] IR 33. However itna@cessary to resolve any
difference which may exist between the views exgedsn either of the cases referred to.
The fact is that the minister accepts that shebwasd by the procedures described in the
letter to Mr von Arnim. The acceptance by the ntari®f those obligations is, however,
subject to one qualification. She maintains in tfase, as had been argued in the earlier
reported cases, that there is an internationalmstat@ling that a person seeking asylum is
under an obligation to seek it in the 'first sademtry’ -- where he has an opportunity to
do so and that the von Arnim procedures must béfiguibby the existence of such an
understanding and its operation in appropriatescasgain it is unnecessary for this

Court to investigate the existence of such an wtdeding or its relevance to the von
Arnim procedures. Counsel for the Applicant/app#lia the present case expressly
informed this Court that the Applicant did not digpthat the terms of the von Arnim
letter were required to be read in the light ofrean understanding and were qualified
pro tanto. The Applicant does not contend thatatild be impermissible for the minister
to secure the return of the Applicant to Londoenable the substantive application for
refugee status to be dealt with in that jurisdittid/hat is claimed on her behalf is that
even a decision in that regard required the conaiuah inquiry of a preliminary nature

or to an appropriate stage so to enable such aidedd be reached. It is contended that



such preliminary investigation or inquiry itself ste carried out in accordance with the
rules of natural and constitutional justice andgh@visions of the von Arnim letter in so
far as they would be relevant to that inquiry. Whilaccept (as did O'Hanlon J in the
Fakih case) that this argument is well foundee@jdat the contention that an adequate
and appropriate inquiry was not held and conduictélde present case in accordance
with the required standards.

Counsel on behalf of Mrs Anisimova compressed Hsemtial argument into the
contention that -- at the very least -- the mimist@ving made such inquiries and
investigations as she thought fit and proper anihigsformed a preliminary view on the
material facts which would lead her to the conduoghat the appropriate forum in which
to investigate the substantive issue as to theiégp's claim for refugee status was the
United Kingdom that she should have informed thel&sant of her provisional or
tentative decision and the facts or alleged fanta/bich it was based. The minister was
then required -- or so the argument goes -- tdérnie observations of the Applicant or
her advisor on such decision and facts and to lygvea reasonable opportunity of making
such observations before any final decision wasemad

Having interviewed the Applicant on two occasiamsamined the material
documentation produced by her, engaged in telepbomenunications with the
immigration authorities in London and the UnitediNias High Commissioner for
Refugees, Mr O'Dwyer, an officer in the ministelepartment wrote a letter to the
Applicant which included the following paragraphs:

You have already been informed that your applicatoy asylum will not be processed in
this State as you have obtained an entry visehiotJnited Kingdom a signatory of the
1951 UN Convention relating to the status of resyas amended by the 1967 New
York Protocol and the United Kingdom authorities ®aiilling to accept you back there to
examine your asylum claim. The United Kingdom iasidered to be your first country
of safe haven and it is an internationally acceptedtice that asylum-seekers apply for
asylum in their first safe country.

Your case will be submitted to the minister witBih days of the date on which you are
served with this letter, with a recommendation 8te should make a deportation order
in respect of you. You may, if you wish, make vetittrepresentations to the minister as
to why she should not make such an order. Theseseptations must be lodged with the
minister within 21 days of the date on which yoe served with this letter. | am to stress
that your representations, if made, should notdsed on any claim to political asylum
as this is a matter for another jurisdiction.

In a reply addressed to Mr O'Dwyer and dated 19cka®©96 Mr McPhillips, the
solicitor on behalf of the Applicant, made the doling representations:

1. I would submit that the UK could not in any cinestances be considered to be my
client's first country of safe haven as she hadrtention of coming to Ireland at all
times and spent only about 12 hours in the UK wiioh had to travel through for transit



purposes while en route to this jurisdiction.

2. Notwithstanding point 1 above | would furthebst there is no obligation in either
Irish or international law on my client to apply fasylum in the first country of safe
haven. My client is perfectly entitled to apply fefugee status in Ireland.

3. While you have said that this submission showoldbe based on any claim to political
asylum, | would point out that my client is an ethRussian. This ethnic group forms a
minority of about 13% in Moldova. Following the bkaip of the Soviet Union, ethnic
Russians have been and are severely discrimingtedst in Moldova. In my client's
case this has included, inter alia, physical assauher by ethnic Moldovans.

4. As you are no doubt aware there are cases piebefore the High Court concerning
the minister's refusal to accept applications ébugee status in Ireland. | would submit
that no deportation order should be made in resgfenty client pending the
determination of the High Court in this regard.ded in all the circumstances | would
submit that it would be unfair to my client and miaure for the minister to do otherwise.

At least superficially this correspondence woulgeqr to indicate that the minister
carried out an appropriate inquiry and affordedAbpelicant an adequate opportunity of
being heard in relation to the decision affectieg tights. However counsel on behalf of
the Applicant drew attention to the first paragrapir O'Dwyer's letter to the
Applicant in which it is expressly stated that:

| am directed by the Minister for Justice to infoyou that after consideration of your
case it has been decided to refuse you permissimniain here.

In a further letter dated 28 February 1996 Mr B&iiara, another official in the
minister's department, having set out the maté@k went on to say:

In the circumstances, and in accordance with custgimternational practice in this area,
| am advising you that a claim for asylum in thagintry will not be entertained.

What was urged forcefully on behalf of the Applitaras that the minister had expressly
and unequivocally declined to entertain the Appittsaapplication for asylum or to hear
the Applicant in relation to such application oy @spect of it. It was pointed out that in
seeking the observations of the Applicant the nenikad already rejected the
application for asylum and was merely seeking ttraroents of the Applicant in relation
to the minister's intention to make a deportaticieo against her.

The four letters constituting the correspondende/éen the parties do admit of the
foregoing analysis. This analysis, however, is Basean over refined and somewhat
artificial interpretation of the relevant eventslahe terminology used to describe them.
Arguments have been based upon the use of the vemi@stain’, 'considered’, 'process’
and 'deal with" in relation to the Applicant's afdiior asylum and how far those words or
any of them might be appropriate to indicate theistér's willingness or unwillingness



to investigate the Applicant's claim or any aspédat. The facts do not support the
contention that the minister failed to investigateat is described as the 'preliminary
issue' or that there was any confusion in relatiotne procedure which she adopted.
What was made patently clear on the minister'sbaf@s that no investigation was
taking place on the substantive issue of the tiglaisylum. What was investigated in
person, in correspondence and by relevant inqumiegher jurisdictions was the fact that
the Applicant had arrived in Heathrow London onF&bruary 1996 having obtained a
visa for the United Kingdom at the British Embags¥iev. It was emphasised by the
Applicant and known to the minister that the dunatof the Applicant's stay in the

United Kingdom was less than 24 hours while sheetted -- presumably by public
transport -- from London to Dublin via Holyhead.€Be and the other facts ascertained
and established were put to the Applicant formitlthe context of a possible
deportation order being made against her. Shewéted to make whatever observations
she thought fit -- other than comments based osubstantive right to asylum -- and did
avail of that opportunity. It was indicated thag tminister would take such submissions
into account and in the subsequent letter of 22ck1a®96 from Mr Ingolsby to Mr
McPhillips it is clear that she did so. Whilststdertain that the minister did not at any
time undertake a substantive inquiry into the Apgotit's status as a refugee what she did
do is conduct a full and fair inquiry as to how thgplicant had travelled from her
country of origin to Ireland via the United Kingdoithese inquiries were fundamental to
what is described as the 'preliminary issue' oagplication for asylum. It is unreal to
treat the threat of deportation of the Applicanagsocedure separate from the
preliminary issue and as if it were based on dfféfacts.

With hindsight the proceedings of any and evetyumal however formal or exalted may
well admit of improvement but it is of the utmaostgortance, particularly in the context
of natural and constitutional justice, to test étt@ainment of the basic standards by
reference to substance and reality rather thamiealties or ingenious argument. If the
position were otherwise administrators, peopleusiifiess affairs and those engaged in
domestic or social tribunals of every descriptiafier] upon to apply this important
principle would be forced to abdicate their funaotdo lawyers who could select more
appropriate terminology and invoke forms and foreulvhich might defy criticism but
not necessarily achieve justice.

| am satisfied that the minister through her offisicarried out a proper inquiry as to
whether the United Kingdom was the 'first safe ¢otifior the purpose of a substantive
inquiry into the Applicant's claim for refugee sistand that such inquiry was held in
accordance with the provisions of the von Arninteiein so far as they are material to
such an inquiry and the requirements of naturalamstitutional justice. Accordingly |
would dismiss the appeal.



