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Mr Justice Parker:

1. This is an application for judicial review, for vahi permission has been
granted by Holman J on the application of M M TheTclaimant seeks to
challenge the decision of the Secretary of Statetie Home Department
("SSHD"), refusing to treat his additional submiss as giving rise to a fresh
claim under paragraph 353 of the Immigration Rule€, 395. He further
asserts there was a material failure to considefabtors set out in paragraph
395C of the rules.

2. It is common ground that the issue on the appboais whether, taken
together with material previously considered, tditonal material submitted
by the claimant gives rise to a realistic prospdanother immigration judge
concluding that removal would breach the claimabgsvention rights.

3. As to the factual background, the claimant is aonal of Burma who was
issued with a student visa in his own name on 8 ebBder 2009.
Approximately five weeks later, he travelled to theited Kingdom, entering
on 22 January 2010.

4. On 4 May 2010 the claimant claimed asylum, allegthgt he had been
prompted to do so by a telephone call from his motblling him that he was
wanted by the authorities. At his screening inamthe claimant confirmed
that he had left Burma on 21 January 2010 trawglkin his own passport and
that he did not intend to claim asylum when hevadi He had come as a
student.

5. In his asylum interview on 14 May 2010 the claimsaid that he had had no
difficulty in obtaining a passport and that whenHhaal left Burma he had not
been in fear of his life. He had not been a mendfea political party or
organisation. However, he said that on 10 Aprill@Ghe telephoned his
mother who informed him that the police had beemiog to his home every
day since 1 April 2010 and had asked her to notiéypolice when he returned
home. He had not heard from his mother sincedts.

6. By a decision of 27 May 2010 the claim for asylumswefused. In this letter
the SSHD referred, firstly, to a statement by tleeign and Commonwealth
Office that it was unaware of any individual facipgrsecution on account
solely of taking part in a demonstration and thpliapble country case, TL
and Others (BurmaLountry Guidance 2009 UK AIT 00017. The SSHD
concluded that, applying TL and Others (Bujpeven on the basis that the
claimant had, as he said, attended three demanssate would be
considered to be a hanger-on with no real commitrteethe opposition and
hence at no risk of persecution.

7. The claimant exercised his statutory right of appeainst the decision. In a
determination dated 23 July 2010, the tribunal dssed his appeal with
adverse findings as to his credibility. Before thbunal the claimant stated
that he was frightened of the authorities before t@me to the



10.

United Kingdom. He did say, however, that he hatl taken part in any
further political activity since April 2010.

In summary, the tribunal made the following conmus. The appellant's
evidence relating to his involvement in the monqkstest and the subsequent
interest of the authorities was not credible. Bgrhis alleged arrest in May
2008 he was questioned only about helping cyclocims; the authority had
not identified him as being associated with the ksomprotest in September
2007 and had no interest in him in relation to ather political activities. He
experienced no other problems after May 2008. ,Tdumbined with the fact
he was able to obtain a genuine passport givemigloeous scrutiny by the
Burmese authorities of all prospective travel abiralemonstrated that he was
of no interest to the authorities. The claimantswikely to have been
photographed attending three demonstrations outbieleBurmese Embassy
between February and March 2010. Applying TL artle® (Burmy the
claimant's limited involvement in three demonstasi was not sufficient for
him to be of any interest to the authorities. @Heged telephone call from his
mother on 10 April 2010 was not credible, in parie given his unexplained
three-week delay in claiming asylum.

On 6 August 2010 the claimant applied for permisdim appeal against his
determination to the Upper Tribunal. By an ordated 16 August 2010, the
claimant was refused permission. The claimant thas detained pending
removal on 28 September 2010. On 24 September 20&0claimant

submitted further representations, enclosing a copyan alleged arrest
warrant from Burma and a report from a Dr Mullenin his further

submissions the claimant said that the warrantlesh forwarded to him by
his mother and he had now joined the Burma Demiocristovement

Association.

In his report Dr Mullen confirmed that he had colesed a scanned copy of
the arrest warrant. He expressed the opiniondftah arrest warrants were
omitted but fails to consider the likelihood of thethorities serving the family
or someone they wished to arrest with a warranethewarning the suspect
of their interest. The primary ground of this apgiion rests on the evidence
or the further material produced by Dr Mullen ahé position of the arrest
warrant. That is dealt with in the decision lettethe following terms. | pick

it up at paragraph 4 of the decision letter of 2pt8mber:

"No explanation has been provided as to when and
how your client received these documents and why
they have not been produced before now. The
timing of your client's submission of these
documents only now following service of removal
directions on him suggests that your client's astio
have been prompted by a desire to frustrate his
removal to ~ Mianmar. More importantly, we note
that no explanation has been provided in your
client's mother's letter as to why she has deldngd



sending of the purported arrest warrant to him.
According to your client's mother's account of
events, he was aware of and seemingly had
possession of the arrest warrant on 15 July 204100, y
took no action to forward it until September 2010.

is not considered credible that were she in
possession of such a significant genuine document
your client's mother would have delayed in sending
it to him, particularly in view of the earlier afled
visits from the authorities.

5. We have taken account of Dr Mullin's report and
his credentials in relation to his considerable
knowledge and firsthand experience of the situation
in Mianmar. He does not, however, specifically
refer to any case where his expertise as an
independent assessor of the probity of documents
submitted in support of international protection
claims has been tested and accepted. Moreover,
there is nothing in Dr Mullin's skills and experoen
that automatically leave one to presume that his
expertise on country conditions allows him to
comment  authoritatively  on matters of
documentation and international protection. We
have noted Dr Mullin's opinion that there is a real
likelihood that the copy of the arrest warrant is
genuine. However, we also note that Dr Mullin saw
not the original but a scanned copy of the document
that was emailed to him. Given the findings made
by the immigration judge based on the entirety of
your client's account, we are not persuaded theat th
opinion expressed in Dr Mullin's report would cause
us to part from the conclusions that your clienios

in need of international protection."

11.The legal framework is now familiar and it is conient to refer to the most
recent authority, namely the R(YH) v SSHR010] EWCA Civ 116, in
particular paragraphs 20 and 21 in the judgmentCafnwath LJ. At
paragraph 20 Carnwath LJ says:

"More recently in_KH (Afghanistan) v Secretary of
State[2009] EWCA Civ 1354, handed down on 12
November 2009, Longmore LJ with the agreement
of his colleagues stated the position in unqualifie
terms:

It is now clear from ZT (Kosova) v SSH[2009] 1
WLR 348... that the court must make up its own
mind on the question with whether there is a rgalis
prospect that an immigration judge applying the rul




of anxious scrutiny might think that the applicant
will be exposed to a breach of Article 3 or 8 of hi
return to Afghanistan. So the question is not
whether the Secretary of State was entitled to
conclude that an appeal would be hopeless, but
whether in the view of the court there would be a
realistic prospect of success before an adjudic¢ator

12.Then at paragraph 21, Carnwath LJ says:

"It seems, therefore, that on the threshold questio
the court is entitled to exercise its own judgment.
However, it remains a process of judicial review no

a de novo hearing and the issue must be judged on
the material available to the Secretary of State."

13.Mr Hussain, who has argued the case on behalfeotldamant, emphasises
that nonetheless the test is, following WAill a low one. It is necessary only
to show that there would be a realistic prospeduaicess on a putative future
appeal having regard to the new material presentagtthermore, he urges
caution notwithstanding the statements in ¥idt the court should be careful
before it seeks to find reasons of its own why é¢heright be no realistic
prospect of success. The focus still has to béhendecision letter and the
reasons given there.

14.1n short, on the first issue Mr Hussain says tleaiehs credible material from a
country expert who has given his opinion that tirest warrant is likely to be
genuine and that the claimant on that footing wdaddat risk if he were to be
returned to Burma. As to this first ground, aslear from the decision letter
the Secretary of State, in line with the well-knoguidance given in Tanveer
Ahmed [2002] UKAIT 00439, a starred case, particulartyparagraph 31,
found that there were substantial shortcomingsah material both as regards
form and substance.

15. As to form, although Dr Joseph Mullen gives hisldigations as an expert, it
would appear that his actual contact with Burmaois, the face of those
gualifications, somewhat restricted. He says tmatworked and lived in
Burma in 1985 and 1986 as a staff member of theéedniNations Food &
Agricultural Organisation. It does not appear thatis fluent in Burmese. It
appears that he can recognise Burmese charactgra/obnld himself have to
be reliant on interpreters or translators in relatito speech and
documentation. There appears to me to be notimrige qualifications that
Dr Mullen puts forward that on the face of it woutdiggest that he has
relevant expertise in the evaluation of documeotatof this kind. His
expertise is set out in relation to knowledge otirdoy matters, but that
appears to me to be somewhat different.

16. Furthermore, it does appear on the face of thisishent that he was reliant on
an electronic scanning of the warrant in questiéte said that the quality of
the reproduction was excellent, but he did form @minion about the



authenticity of that document only on the basisefondary material. In a
later email (but that of course is not even maltdyefore the Secretary of
State) he said that looking at the original woutd have changed his mind.
But it does seem to me that in relation to the fatone, the Secretary of State
had a rational basis for concluding that the makexias not such as would
influence the tribunal to find in the claimant'vdar, in other words, would

not improve the prospects of success before aipatsecond tribunal.

17.As to substance, again even approaching the naattére footing that indeed
that it is a low threshold, it appears to me tha Secretary of State in
paragraph 5 of the decision letter did raise, &lilesomewhat general terms,
the position that the new material did not addieginsic problems with the
warrant for arrest. For example, there was noaqgilon at all given by
Dr Mullen as to the offence or offences for whible tvarrant had been issued.
There was no explanation at all as to the timinghefwarrant. There was no
explanation offered at all in relation to the watrand the claimant's case that
the authorities had become interested in him becafiis participation in
demonstrations in the UK. There was no attempbDbyullen to link these
two together.

18.There was, furthermore, no explanation as to hawthrrant had come into
the possession of the claimant's mother and thenithoad come through into
the claimant's hands, and, in particular, no exilan as to the circumstances
in which the Burmese authorities would have bekelyito serve a warrant of
this nature on members of the claimant's familgreby alerting him to the
fact, if it were such, that he was wanted in Burimarelation to alleged
criminal offences.

19.1n other words, it seemed to the Secretary of Sdatkit seems to this court
that Dr Mullen did not address at all the other ea$p in relation to
documentation of this kind that are so clearly@dtin Tanveer Ahmed In
the absence of addressing those particular questamd tackling the
difficulties that the document on its face prodycpdrticularly linking it in
any way to the account given by the claimant of pasition and his
relationship with his family, it did not seem teetBecretary of State and does
not seem to this court that that documentation @debd to a realistic
prospect of success on any future appeal.

20.The next principal ground related to the allegeituffa of the Secretary of
State to address the matters under paragraph 38&CHussain quite fairly
did not press this point energetically. In my viparagraph 395C was met in
this case by the decision letter of 27 May 2010ictvidealt in particularity
with paragraph 395C and made it plain to the claimhy none of the factors
specified there would preclude his removal from thated Kingdom. The
claimant therefore knew when the removal directiorgse issued the basis
upon which they had been taken having regard tagoaph 395C.

21. The court gave permission for the claim to be atednin the light of a
development in relation to cases from Burma angbarticular the case of
JA (Burma) v SSHDthat found its way into the Court of Appeal under
reference 2010/0516. As already rehearsed in jtligment, the tribunal




relied upon the leading country guidance case yoasaong other things that
the activities of the claimant in the United Kingalavould not give rise to a
relevant risk if returned to Burma.

22.1t appears from the statement of reasons in JAfBRlithat in relation to the
tribunal decision in that case that what the CairAppeal calls the King
tribunal failed to provide adequate reasons focatsclusion that the Burmese
authorities were likely to view the appellant akamger-on. For that reason,
the matter was remitted to the Upper Tribunal fordea novo hearing.
However, my understanding, again really based neoentfzan on perusal of
those reasons, is that it was accepted in the Quftppeal that there had
been an error of law in the application of the GouGuidance case, namely
this was a situation where the tribunal purporttog apply the Country
Guidance case had simply not given an adequateamjpbn as to why that
particular appellant fell within the category ofnig@r-on. There is nothing
that | can see, on the face of the statement a&oreagiven by the Court of
Appeal, that would cast doubt on the Country Guidacase law itself,
namely how people properly in the character of lkeammy should be dealt
with.

23.Therefore, on that footing | see nothing in thetesteent of reasons in JA
(Burma) that would assist the claimant in this case. Asted earlier, the
tribunal dealt with that matter, applied the Coyrthuidance and gave reasons
why the claimant here fell within the category @nlger-on and was not at
risk. The appeal process on that issue was propehausted and there is
nothing in the further material that would cast lotoan the soundness of the
tribunal's conclusion in that respect.

24.Taking account of my understanding of the positiorJA (Burma)on the
basis of the documents put before me, | do notetbee, accept that that is a
valid ground of challenge. Nor, on that understagddo | believe that there
would be any useful purpose served in adjourning thatter to see what
might emerge from JA (Burman reconsideration by the tribunal. It appears
to me that the tribunal must now, applying the ate@ Country Guidance
test, determine whether or not that particular i@ppt fell within the relevant
category and therefore such a determination edherway or another would
not be of material assistance on the issues here.

25.So for those reasons, | both reject the mattersgowtard under Ground 4 and
do not grant an adjournment in respect of that.er@fore, | reject all the
grounds of challenge and dismiss this applicatanudicial review.
MR PAYNE: There is going to be an application d¢osts.
MR JUSTICE PARKER: Yes. What do you say in rielato that?
MR HUSSAIN: The claimant is legally funded, myrdo

MR JUSTICE PARKER: Yes.



MR HUSSAIN: (Inaudible) in respect of the (inabl&i) costs, detailed assessment.
In respect of my friend's application for costs, boyd --

MR JUSTICE PARKER: It's subject to section 11,c&ss to Justice Act, but there
is probably a form of order used to deal with that.

MR PAYNE: Not to be enforced without leave of ttwurt.
MR JUSTICE PARKER: Yes. Thank you very much eddor your very helpful
skeletons and the efficient way in which the malewas presented to me and and

very succinct oral submissions.

MR HUSSAIN: Thank you, my Lord.



