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JUDGMENT of the Court delivered pursuant to Article 34.4.5° of the
Constitution on the 23° day of June, 2004, by Keane C.J.

Introduction

This is the judgment of the court on the claim iy tespondent
that s. 2 of the Immigration Act, 1999 (hereaftidre“1999 Act”) is
invalid having regard to the provisions of the Gdngon. The factual
background to the proceedings is fully set ouhmjudgments already

delivered on the other issues arising in the prdicgs.

As already noted, the provision in question wastthfollowing

the decision of the majority of this courtliaurentiu —v- Minister for

Justice[1999] 4 IR 26 that s. 5(1)(e) of the Aliens At835 (hereafter
“the 1935 Act”) was inconsistent with Article 1512 .of the Constitution

and had not survived its enactment. It provides th

“(1) Every order made before the passing of this énder s. 5 of
[the 1935 Act] other than the orders or provisiarforders
specified in the Schedule to this Act shall haatustry effect as if
it were an Act of the Oireachtas.

(2) If sub-section (1) would, but for this sulztg®n, conflict with

the constitutional right of any person, the opeyatof that sub-



section shall be subject to such limitation asasessary to secure
that it does not so conflict but shall be otherwo$éull force and

effect.”

The Schedule is in the following terms:

“SCHEDULE
Article 13 of the Aliens Order, 1946 (S.R. & O., 885 of 1946).

Aliens (Visas) Order, 1999 (S.I. No. 25 of 1999).”

In her judgment, the learned trial judge, havinteddhat the
provision benefits from the presumption of consimoality, identified

the primary challenge on behalf of the respondeiitas follows:

“... It purports to give to the substantive provissoof the Aliens
Order, 1946 (other than Article 13) legal statusifas an Act of
the Oireachtas without such provisions being corgdiin a Bill
initiated and passed or deemed to have been pdyskdth
Houses of the Oireachtas in accordance with Artifeand
without being contained in a Bill signed by the $tdent,
promulgated as a law, the text of which is enrollethe Supreme

Court in accordance with Article 25 and without Bymrovisions



having been capable of being referred by the Pestitb the

Supreme Court in accordance with Article 26.”

She went on to refer to authorities relied on omatfeof the

Attorney General, i.eM‘Daid —v- Judge Sheehji991] 1 IR 1 and an

ex-tempore judgment by Abbott J. in the High Camiil. K. —v- Garda

Commission & Orgunreported; judgment delivered™Narch, 2003).

She considered the former decision as distingulsh@btwo grounds,
l.e. that no issue arose as to the constitutignafithe provision under
challenge in that case and that, in any eventathements addressed to
the High Court and in this court in the instanteca®re not addressed to
either court in that case. As to the second aiijhdine trial judge said

that she took a different view from that adoptedimpott J. in that case.

The trial judge went on to find that, while theesahd exclusive
power of making laws for the State was vested @Qireachtas by
Article 15.2, this was a power which wasocedurally constrained”and
could only be exercised by the enactment by theddtas of an Act,
Initiated as a Bill, which was then passed or dektade passed by both
Houses and signed by the President and promulgatadaw. She said
that this conclusion followed from the provisiorfsfaticle 15.2, Article

20 and Articles 25.1, 25.4.1°, 25.4.2°, 25.4.3°25d.5°.



The trial judge said that there did not appeargioth be anything
in the Constitution which authorised or permitted Oireachtas to
determine that a provision which was and continodok secondary
legislation made by a person other than the Oiteacthould thenceforth
be treated in the legal order of the State aswvkeite an Act of the
Oireachtas. She was of the view that the onlyigrons which could be
treated as daw” within the meaning of Article 15 and have the lega
status attributable to such a law were laws cangistf provisions
contained in a Bill passed or deemed to be pasgédth Houses, signed
by the President and promulgated as a law. Shealsa®f the view that
the nature of this constitutional scheme was furtioafirmed by the
reference procedure provided for in Article 26.1sl8ce the Aliens
Order, 1946 not being“apecified provision”of the Bill when it was
passed by both Houses of the Oireachtas couldenmdarded as a
“specific provision” within the meaning of Article 26.1.1° of the
Constitution and, accordingly, could not be reférog the President to

this court for an opinion as to its constitutiohali

The trial judge, accordingly, concluded that sf the 1999 Act
was invalid having regard to the provisions of @anstitution. From

that decision, the appellants have now appealdddaourt.



Submissions of the parties

On behalf of the appellants, Mr. Paul Gallagher. Submitted
that, since the Oireachtas had the sole and exellesiv-making power in
the State pursuant to Article 15.2.1° of the Cauistin, it followed that it
had power to provide by legislation that any prmnsof the common law
or of a statutory instrument should have the fafcgtatute. That was, he
said, the exercise by the Oireachtas of a decwitinregard to what
would or would not constitute law or have the fooééaw within the
State: it was the 1999 Act which gave the relewadérs the force of

Statute.

Mr. Gallagher further submitted that the conclusiofthe trial
judge failed to take account of the constitutionpallandated separation of
powers between the legislature, the executive laadaurts. There was
no express prohibition in any of the constitutiopavisions referred to
by the trial judge which prevented the enactmenégislation of this
nature and any implied prohibition would be incatent with the express

terms of Article 15.2.1°.

Mr. Gallagher further submitted that the form gfesiof any

legislation was exclusively a matter for the Oilgas, while the validity



of any such law was a matter for the High Court, mmdappeal, the
Supreme Court. The form which legislation took \wasuliarly a matter
for decision by the Oireachtas which, if dissagidfwith any aspect of a

Bill initiated in either House, could amend or ctjthe Bill.

It was not surprising that the Constitution did spéll out in detail
the form which legislation might take, since thatuld be inappropriate
In a document such as a written constitution: kedan support the

observations of Marshall C.J. M°Culloch —v- Maryland(17 U.S. 316)

(1819).

Mr. Gallagher said that the 1999 Act followed m @ntirety the
procedure prescribed by the Constitution for thespey of a Bill by both
Houses of the Oireachtas, its signature by thed@etsand its

promulgation by her as a law.

In support of his submissions as to the signifieaincour law of
the separation of powers enjoined by the ConstitytMr. Gallagher

referred to the decisions of this courBaland —v- An Taoiseacil974]

IR 338,Attorney General —v- Hamilton (No. 1[1993] 2 IR 250Sinnott

—Vv- Minister for Education[2001] 2 IR 545 and.D. —v- Minister for

Education [2001] 4 IR 259.



Mr. Gallagher further submitted that the trial jedg@ppeared to
have proceeded on the erroneous assumption th@ithachtas had
allowed a subordinate body, i.e. the Minister fastite, to usurp its law-
making role and that the Oireachtas was unawara afid not engage in
a proper review of, the orders to which it gavediedive approval. He
submitted that there was no warrant for the assomfitat the
Oireachtas had meretlyubberstamped”the legislation of a subordinate

body, citing in this context the decision of thaud in M Daid —v- Judge

Sheehythat the Oireachtas was entitled to give statugdigct to a
number of orders specified in the Schedule whicrewet set out in the

Act itself.

Mr. Gallagher further submitted that the trial jedgas in error in
treating d'law” within the meaning of the relevant provisionshod t
Constitution as being a Bill passed or deemed te lh&en passed by
both Houses and signed by the President. He tsamlsi clear that
statutory instruments validly made subsequentdcetiactment of the
Constitution constituted ‘daw” for the purposes of Article 15.4 of the

Constitution, citing the decision of this courtlihe State (Gilliand) —v-

Governor of Mountjoy Prisor{1987] IR 2001.




Mr. Gallagher further submitted that, while thissacertainly an
instance oflegislation by reference; that was a perfectly normal and
accepted method of legislation, of which many exaspvere to be
found, including, in particular, statutes givindeet in domestic law to
international conventions, the text of which wasetimes, but not
always, set out in a schedule to the Act. In soases, he pointed out, it
was made clear by the enactment that the texteoCtimvention was

merely set outfor convenience of referencah a schedule.

Mr. Gallagher further submitted that the powerha President to
refer a specified provision of a bill was left ufeeted by the form that
this legislation took: there was nothing whatewepitevent the President
from referring s. 2(1) of the 1999 Bill to this cbas“a specified
provision” of the Bill, if she was of the opinion that anyeoor more of
the orders thereby given statutory force were idvaving regard to the

provisions of the Constitution.

On behalf of the respondent, Mr. Gerard Hogan SuBmitted that
a number of consequences would follow, if the si#sons advanced on
behalf of the Appellants were correct, which caudd be reconciled with
the procedures established under the Constitutiothé enactment of

legislation by the Oireachtas. The statutory imsgnt to which validity
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would be given would be no longer dependant ornrarpact for its
status and could not be challenged on groundsasudlra vires Nor
could it be invalidated on the ground that it wasiareasonable exercise
of a statutory discretion on the part of the Mieisttho promulgated it, as

had happened i@assidy —v- Minister for Industry & Commerdé 978]

IR 297 andDoyle —v- An Taoiseaclil986] ILRM 693. Moreover, the

1946 Order would now enjoy the presumption of atunsbnality based
on the respect which one great organ of governmwas to another
organ, although the rational basis for this predionpi.e. the progress of
the enactment in the ordinary way through both ldeud the Oireachtas,
did not exist. Nor would the customary annulmeswers conferred on
the Oireachtas in respect of statutory instrumbatavailable in the case
of the 1999 Act. The giving of statutory forcethe 1946 Order, if valid,
would also have the effect of impliedly repealin®&) of the 1935 Act

entitling the Minister to revoke or amend an Ali€hsler.

Mr. Hogan submitted that all these consequences amtirely at
odds with the framework for the enactment of legish ordained by the
Constitution and which necessitated the due coretide by the Houses

of the Oireachtas of draft legislation before itme law.
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Mr. Hogan further submitted thdhe State (Gilliand) —v-

Governor of Mountjoy Prisorrelied on by the Appellant was solely

concerned with the interpretation of the wtlav” as it appeared in
Article 40.4.3° and Article 34.4.5° and that it heathing to say to the
contention advanced on behalf of the Appellanhis tase that the

legislative function of the Oireachtas could beiearout in the mode

adopted in s. 2 of the 1999 Act.

Mr. Hogan further submitted that the Appellant’giament did not
derive any support from legislation which gave effie domestic law to
international conventions. They were in an entickfferent category
from subordinate legislation such as the 1946 OCaddrhad been the
subject of a specific international machinery befattaining the status of

a convention.

Mr. Hogan urged that, while it was accepted on Wetidahe
respondent that the President could have referr2d. s of the
Immigration Bill, 1999 to the court pursuant to idle 26.1.1°, it was also
the case that the Aliens Order, 1946 could not e referred to the
Supreme Court by the President at the date whemBtlhavas presented
to her for her signature. It followed, he saigtth. 2(1) was

unconstitutional to the extent that it empoweresl@hreachtas to give a
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statutory instrument the same effect as an adteofireachtas, even
though it could not have been referred by the Besdiunder Article 26.
That was clearly to circumvent the safeguards coathin the Article 26
procedure. He further submitted that the Aliende&dyr1946, could not
have been the subject of an Article 26 referencihbéyPresident, since it

was not dprovision” of such a Bill.

Mr. Hogan further submitted that the fact that ¢heas no express
prohibition in the Constitution of legislation dfi$ nature was
immaterial. The same could be said of the absehaa express
prohibition of the enactment of laws interferinghvpending litigation,
the extension of the voting franchise for Dail élats or the disclosure in
all circumstances of cabinet discussions, althangdach instance —

Buckley —v- Attorney Generdll950] IR 67 Re. Article 26 of the

Electoral (Amendment) Bill, 19831984] IR 268 andhttorney General

—v- Hamilton (No. 1)[1992] 2 IR 250 - this court found that there vaas

implied prohibition derived from the structure dadguage of the
Constitution. If the approach urged on behalhaf &ppellants were to be
adopted, it might be said that the mere fact th@tGonstitution did not
prohibit the President from exercising a form ofovever legislation was
a ground for supposing such a power to exist. I&rhyj the absence of a

prohibition might, on that view, mean that thereswathing to prevent
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legislation taking the form of a resolution of dHeuse. The fact that

Marshall C.J. irMCulloch —v- Marylandoutlined the necessarily

general and non-specific nature of a Constituti@naty lent weight to
the proposition that there were many matters pr@dlby implication by
the Constitution rather than supporting the argumen behalf of the

appellants.

The applicable law

Two principles relevant to the determination of igsue arising on
this appeal have been clearly laid down in a nurobéecisions of this
court. First, when the court has to consider thestitutionality of an Act
passed by the Oireachtas, it must be presumeddorstitutional unless
and until the contrary is clearly established. ddelty, where, in respect
of the provision in question, two or more constiuts are reasonably
open, one of which is constitutional and the otla@esunconstitutional, it
must be presumed that the Oireachtas intendedloalgonstitutional
construction. Itis only when there is no conginrcreasonably open
which is not repugnant to the Constitution thatghavision should be

held to be constitutionally invalid.

Article 15.2.1° of the Constitution provides that
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“The sole and exclusive power of making laws fer $tate is
hereby vested in the Oireachtas: no other legmatiuthority has

power to make laws for the State.”

Article 20 providesnter alia that

“1. Every Bill initiated and passed by Dail Eireashall be sent to
Seanad Eireann and may, unless it be a Moneyl®ilamended in
Seanad Eireann and Dail Eireann shall consider angh

amendment. ...

3. A Bill passed by either House and accepted éyther house

shall be deemed to have been passed by both Houses.

Article 25 providesnter alia that

“1. As soon as any Bill, other than a Bill expresse be a Bill
containing a proposal for the amendment of this itution, shall
have been passed or deemed to have been passethlihyhses of
the Oireachtas, the Taoiseach shall present ihoRresident for
his signature and for promulgation by him as a lavaccordance

with the provisions of this Article ...
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4.1° Every Bill shall become and be law as and ftoenday on
which it is signed by the President under this @itutson and
shall, unless the contrary intention appears, came operation
on that day.

2°. Every Bill signed by the President under tham§litution shall
be promulgated by him as a law by the publicatigris direction

of a notice in the Iris Oifigiuil stating that tH&ill has become law

3°. Every Bill shall be signed by the Presiderthiatext in which it
was passed or deemed to have been passed by batled-Hof the
Oireachtas ...

5°. As soon as may be after the signature and pigatian of a

Bill as a law, the text of such law which was sijbg the
President or, where the President has signed tkteafesuch law in
each of the official languages, both the signetktsiall be
enrolled for record in the office of the Registdithe Supreme
Court and the text, or both the texts, so enrodlledll be conclusive

evidence of the provisions of such law.”

While Article 11.1 provides that all questionseimch House are,
save as otherwise provided by the Constitutiobgtdetermined by a

majority of the votes of the members present arithg@ther than the
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Chairman, there is a notable absence of any detabpuirements as to
the form which legislation is to take or the manimewhich legislation is
to be dealt with by either House. Subject to thernding prohibition on
the enactment of unconstitutional legislation corgd in Article 15.4, it
was clearly envisaged that the Oireachtas were thdir own masters so
far as both the substance and form of the legisiatiere concerned.

This approach is also reflected in Article 15.16vpding that

“Each House shall make its own rules and standirdeos, with

power to attach penalties for their infringement ...”

This is also in accord with the celebrated charezBon of the
nature of a written constitution in the judgmentvdrshall C.J. in

M°Culloch —v- Maryland

“A constitution, to contain an accurate detail df the
subdivisions of which its great powers will adraind of all the
means by which they may be carried into executimuold partake
of the prolixity of a legal code, and could scaycké embraced by
the human mind. It would probably never be undedtoy the
public. Its nature, therefore, requires that ontyygreat outline

should be marked, its important objects designatetiminor
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ingredients which compose those objects be dedumexdthe
nature of the objects themselves. That this icementertained by
the framers of the American Constitution is notydolbe inferred
from the nature of the instrument but from the laage ...In
considering this question, then, we must neverefattat it is a

Constitution we are expounding.”

This passage has been expressly approved ofdygdbrt: see the

judgment of O’Flaherty J. iRiordan —v- An Tanaist¢1997] 3 |I.R. 502

at p. 508.

Thus, none of the details of the legislative pregasach house —
the first and second reading, the committee stagdtee report stage —
achieve even a mention. The role of political iparand of the leader of
the opposition, the committee system and the distins between public
and private bills, government bills and bills iated by deputies or
senators, are nowhere mentioned. It was obviamshsaged by the
framers of the Constitution that, as in 1922, la#ise matters could be left

to be determined by the Oireachtas.

One of the legislative techniques which was irs&xice in 1937

was the practice of incorporation of provisionaistatute by reference.
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While, according to the fourth edition of Benniom $tatutory

Interpretationat p. 648, the incorporation by reference ofieastatutory

provisions has attracted much judicial criticisnd @aless used in the
United Kingdom today, its constitutional validity this jurisdiction has
never been questioned. The learned author alscsrédt p. 649) to

another form of incorporation by reference as fgo

“An enactment sometimes incorporates into the Aghale body
of law as it existed at a given time (‘the relevdate’). This may
include the practice prevailing on the relevantajas well as the
substantive law in force at that time ... The techais called
archival drafting because it requires persons apmythe Act after
a considerable period has elapsed since the reledatd to
engage in historical research in order to find ewttat the law thus

imported amounts to”.

The practice of incorporation by reference is reatyiar to the
United Kingdom or this jurisdiction. In the Canadidecision oR. —v-

Sims and Otherg2000 B.C.C.A., 437), the Court of Appeal for Btit

Colombia said:
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“In legislative drafting, incorporation by refereedo an external

source is a well recognised, although sometimécéed, device

... Material other than statutes may also be incogped by

reference.”

The practice of incorporation by reference has been adopted in
the case of international conventions. An exartplhich the court was
referred was the Jurisdiction of Courts (Maritimen@entions) Act,

1989, s. 4 of which provides that

“(1) Subiject to the provisions of this part, ther@ention shall
have the force of law in the State and judiciaiceshall be taken
of it.

(2) The text of the convention in the English laaggiis set out for

convenience of reference in the First Schedulbi®Act.”

Other examples cited in the course of the argusneate the
International Carriage of Goods by Road Act, 1988,Arbitration
(International Commercial) Act, 1998 and the Cactiral Obligations

(Applicable Law) Act, 1991.

Other than in the unreported agxtemporedigh Court decision

already referred to in which a challenge to thestiutional validity of
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the provision now under consideration was rejebtedbbott J. the
practice of giving statutory force to statutorytmsnents adopted in this
case does not appear to have been the subjecy abasideration in any
decision. A not dissimilar procedure — of confingniby statute the
validity of delegated legislation — came beforelthgh Court, and this

court, however, itM Daid —v- Sheehy

In that case, the applicant had been convictea offfence of
using hydrocarbon oil in the fuel tank of a vehicieéespect of which the
relevant excise duty had not been paid. The datydeen imposed under
an order purportedly made under s. (1)(d) of thedsition of Duties Act,
1957. The applicant having sought an orderesfiorari by way of
judicial review, it was held by Blayney J. in thegH Court that the
provisions of the Act of 1957 giving the governmpatver to impose
customs and excise duties on imported goods cotestitin
impermissible delegation of the legislative powarghe Oireachtas, as
the powers so delegated were more than a mereggifiact to principles
and policies contained in the Act itself, therenigemo policies contained

therein. Section 46 of the Finance Act, 1976, haweprovided that

“The Orders mentioned in the table to this sectoa hereby

confirmed.”
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One of the orders mentioned was the 1975 Order.
Rejecting a submission that s. 46 of the 1976should be
interpreted as having no effect, because the 19@6rGvas invalid,

Blayney J. said

“There can be no doubt that the intention of thee@chtas was
that the Order should be part of the law of thet&tal' he
confirmation of the Order was a clear expressiothaf intention.
At the time it was believed that the order wasdvhlit that
confirmation was necessary so that it would corgitmuhave
statutory force after the end of 1976. It woulddd@eased to have
effect at the end of that year if it were not conéd. So the
intention in confirming it was to give it the statof a permanent
statutory provision deriving its validity as froimetend of 1976
from s. 46 and it seems to me perfectly reasortalilgerpret s. 46

as giving effect to that intention.”

That view of the law was unanimously upheld bg ttourt (Finlay

C.J., Griffin J., Hederman J.,"®arthy J., and O’Flaherty J.).
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A form of legislative incorporation by referendesecondary
legislation more akin to the provision under exaation in the present

case was considered by the House of Lordestitute of Patent Agents

and Others —v- Lockwoo@1894) AC 347. The relevant legislation in

that case — the Patents, Designs and Trademarkd 283, — enabled the
Board of Trade under s. 101 to make general regigslating the practice
of registration under the Act. It further providext such rules wer¢o

be of the same effect as if they were containdaisprAct”. Any such
rules were to be laid before both Houses of Padiamand could be
annulled by resolution of either House within tpedfied time, in which
case they were to ef no effect”. A subsequent Act of 1888 which
dealt with the registration of persons as pateattsy enabled the Board
of Trade to make general rules for giving effectht® section. It further

said that

“The provisions of s. 101 of [The Act of 1883] dtzdply to all

rules so made as if they were made in pursuantebofection.”

The Board of Trade made certain rules which waiccbefore
parliament and which were not annulled within thedfied period. The
respondent was prosecuted for continuing to praeteca patent agent

after his name had been erased for failing to payptescribed annual
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fee. He then contended that the rules in quesieneultra viresthe
powers of the Board of Trade. Lord Herschell L&vihg found the rules
to be in any evennhtra vires went on to consider the effect of the
provision that the rules were to twf the same effect as if they were

contained in this Act” He said

“I own | feel very great difficulty in giving to thprovision that
they ‘shall be of the same effect as if they wergained in this
Act’ any other meaning than this, that you shalldt purposes of
construction or obligation or otherwise treat themxactly as if they
were in the Act ... The words to which | have reféaee really
meaningless unless they have the effect whichd described and
they seem to me to be the apt and appropriate wiordsringing
about the effect which | have described. Theyarals, | believe,
to be found in legislation only in comparativelgeat years and it
is difficult to understand why they have been itegkunless with

the object | have indicated.”

Finally, the relevant provision of Article 26 dfet Constitution, on
which the respondent also relied, should be set Acticle 26.1.1°

provides that
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“The President may, after consultation with the @oiliof State,
refer any Bill to which this Article applies to tisaipreme Court for

a decision on the question of whether such_Billry specified

provision or provisions of such Bilf or are repugnant to this

Constitution or to any provision thereof (Emphasis added)

Conclusion

Since there is no provision in the Constitutionchhexpressly
prohibits the Oireachtas from enacting legislatiothe form of s. 2 of
the 1999 Act, the onus rested on the respondesstablish clearly that it

was invalid having regard to the provisions of @anstitution.

It is beyond argument that, if the provisionsiaf brders made
under the 1935 Act to which the Oireachtas wisloegive statutory
effect had been set out extensan the Act itself, the enactment could
not have been successfully challenged on the grthatdt was
purporting to convert a statutory instrument intofect of the Oireachtas.
The respondent’s case, accordingly, depends oprtp®sition that the
form of incorporation by reference adopted by thee&rhtas in this case

was by implication repugnant to the Constitution.
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It is manifest from what has already been saitttteConstitution
affords a strikingly wide latitude to the Oireachta adopting whatever
form of legislation it considers appropriate intpardar cases. Under
Article 15 it enjoys the sole and exclusive powemaking laws for the
state and where, as here, it has expressed itsaridainequivocal
intention that particular instruments should hdwefbrce of law in the
State, it is difficult to see on what basis it dsnasserted that it has
exceeded or abused its exclusive legislative rislehe view of the court,
the choice by the Oireachtas to incorporate thieunmsents in question by
reference rather than by setting out their texbatm in the body of the
Act was one which they were entitled to make, wslesan be clearly
established that the result was in conflict witk@fic provisions of the

Constitution.

That conclusion is supported by the decision eftiigh Court and

this Court inM°Daid —v- Sheehy While that was a case in which the

secondary legislation was purportedly given stayusdfect by a
confirming Act rather than by incorporation by meflece and the
constitutional arguments addressed in this casetieeem to have been
advanced, it is clear that Blayney J., in a judgnog@nimously upheld in
this Court, was satisfied that, where the intentbthe Oireachtas to give

a particular statutory instrument the force of lathe State was clear,
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that intention should be given effect to by thertguSimilarly, for the
Court in this case to conclude that s. 2 of the9l8& should be treated
as invalid because it did not set auextensdhe provisions of the
relevant Orders, would be to frustrate the clearigt unambiguously
expressed intention of the Oireachtas that theigims in question

should be given statutory effect.

As has already been emphasised, there is no rohibf the
practice of incorporation by reference of othetrmm®ents in a bill in the
Constitution. Nor is there any reason to implylsagrohibition. It
cannot be assumed that, because the incorporateidipn is not set out
in the text of the Act proper, it was not the sebaf the appropriate
degree of legislative scrutiny before it was pass&ady such assumption
would be at variance with the respect which eadhethree great organs
of State owes to the others: see the judgmenteofiottmer Supreme

Court inBuckley and Others —v- Attorney Generdl950] I.R. 67 at p.

81. The instruments in question were orders whatkhe time s. 2 of the
1999 Act was enacted had been made under the 1&3&4 their
contents were ascertainable by reference to thaaily published texts

of the instruments.
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The proposition that the requirements of Articlasito the
signature, promulgation and enrolling of legislatwwere not complied
with because the statutory procedure of incorpamnably reference was
adopted is, in the view of the court, wholly unsirsable. These articles
appear in the Constitution because of the impodari@nsuring that an
official and authoritative text of every Act pasd®edthe Oireachtas and
signed by the President is permanently availabteeroffice of the
Registrar of this court. Those requirements haenbmet in this case
and the fact that the enactment incorporates leyeate other legal
instruments in accordance with well establishedslative procedures
cannot deprive it of the character of an Act passedoth Houses, signed
by the President and duly promulgated and enrafletcordance with

the Constitution.

The case advanced on behalf of the respondentdwooreover,
have the remarkable consequence that the procadurelly adopted for
incorporating international conventions by refeeemmould be invalidated
in its entirety. As the examples cited demonstréte relevant legislation
in the case of such conventions typically does necenthan provide that
they are to have the force of law in the Statejesuitho whatever
modifications are considered necessary. If theaiedent’s submissions

were well founded, one would expect to find thavidlial provisions of
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the convention set out extensan the body of the Act itself. As has
already been noted, the normal procedure is towgghe English text of
the convention (and in at least one case the tewst) in a schedule,
expressly for convenience of reference only. lmy case a dispute
arose as to whether the text of the English versidhe convention was
accurately reproduced in the official volume otstes published by the
stationary office, that dispute could not be resdlby reference to the
text of the Act as enrolled in the Office of thepB&me Court: it could
only be resolved by reference to the signed anteaticated text of the
convention itself as deposited with whichever & tlontracting parties is
nominated as the depository of the instrument coatance with normal

procedures in public and private international law.

This court cannot accept the proposition thatfthmers of the
Constitution in 1937, while conferring on the Orktas the exclusive
role of making laws for the State, intended to titheir powers to
legislate by prohibiting them from incorporatindnet instruments, such
as secondary legislation and treaties, in an Adtgaving them the force
of law without setting out their provisioms extenso As the decision of

the House of Lords imstitute of Patent Agents —v- Lockwood

demonstrates, that precise form of statutory in@m@ion by reference

was already established towards the end of théegné century and



29

there is nothing in the Constitution to indicatattthe choice of the
Oireachtas to legislate in that rather than andtiren was in anyway

inhibited.

The court is satisfied that this view of the lann no way affected
by the provisions of Article 26.1.1° enabling thedtdent to refer a Bill
to this court for a decision as to whether the &ilany specified
provision or provisions thereof is or are repugnarthe Constitution. If
the President, after consultation with the Couatibtate, was of the
view that a reference was desirable because om®@ of the provisions
contained in the Orders being given statutory éffezre of questionable
constitutional validity, there was nothing to preveer from referring s.
2 of the Bill to this court for a decision as te donstitutionality. That
would be the reference of‘specified provision”within the meaning of
Article 26.1.1° and the fact that only part of pecified provision was,
in the view of the President, of questionable wglidiould not in the
slightest degree affect her power to make suclieaerece. Holders of
the office of President have, in the past, refeareentire bill to this court
for a decision as to its constitutionality, althbugwas inconceivable that
every single provision in the bill was regardedbguestionable validity:

see, for exampldre Article 26 and The Employment Equality Bill

[1997] 2 I.R. 321.
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The court is satisfied that the respondent faedischarge the
onus resting on her of establishing clearly th&t af the 1999 Act is
invalid having regard to the provisions of the Gdason. The appeal,
will, accordingly, be allowed, the Order of the HiGourt set aside and

an order substituted therefor dismissing the redeotis claim.
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Introduction

The factual background to these two cases is ks\v®l

The first named applicant is a Latvian nationdhe $/as arrested
on the %' June, 2003 and brought before the District CoStte was
there charged with the offence of remaining in$itete after the time set
for her departure contrary to what was allegedeta locondition imposed
on her as an alien when she was given leave toitetie State. On 30
June, 2003, she was given leave to apply by wanatpplication for

judicial review forinter alia the following reliefs:
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(i)  An order of prohibition prohibiting her trial in Khainham
District Court and prohibiting the respondents friurther
pursuing the prosecution in respect of the charge;

(i) A declaration that Article 5(6) of the Aliens Orgé&B46 as
inserted by Article 3 of the Aliens (Amendment) érd
1975 (under which the condition in question wagpputedly
iImposed) igltra viress. 5(1) of the Aliens Act, 1935
(hereafter “the 1935 Act”);

(i) A declaration, if necessary, that s. 5(1) of th@5LAct is
inconsistent with the Constitution and invalid;

(iv) A declaration, if necessary, that s. 2(1) of thenigration

Act, 1999 is repugnant to the Constitution and liava

It was further ordered that the proceedings betoeeDistrict Court

be stayed pending the determination of the appdicdor judicial review.

The second named applicant is a Chinese natidtalvas
remanded in custody on th& &lay, 2003 by the notice party at Trim
District Court to answer a charge that he, beingleam, had failed to
produce to a member of An Garda Siochana his ragiet certificate, a

valid passport, or a document satisfactorily egghbig his identity, he
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not having satisfactorily explained the circumstmn@f any) which

prevented him from doing so.

On the 28 May, 2003, the second named applicant was given
leave to apply by way of judicial review forter alia the following

reliefs:

(i)  An order of prohibition by way of judicial review
prohibiting his trial in Trim District Court and @inibiting
the respondents from further pursuing the prosecut
respect of the above charge;

(i) A declaration that Article 15 of the Aliens Ord&846 as
amended iglltra viress. 5(1) of the 1935 Act;

(i) A declaration, if necessary, that s. 5(1) of thd5LAct is
inconsistent with the Constitution and invalid;

(iv) A declaration, if necessary, that s. 2(1) of thenigration

Act, 1999 is repugnant to the Constitution and liava

It was ordered that the proceedings before thaiBtistourt be

stayed pending the determination of the applicdonqudicial review.
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Statements of opposition having been deliverededrald of the
respondents, the substantive hearing of both aggits came on before
Finlay-Geoghegan J. In a reserved judgment deliven the 2%
January, 2004 the learned trial judge found thatgbplicant in each case
was entitled to the order of prohibition sought.the case of the first
named applicant, she found that she was entitleddeclaration that
Article 5(6) of the Aliens Order, 1946 walira viress. 5(1) of the 1935
Act and to a declaration that s. 2 of the Immignathct, 1999 was
repugnant to the Constitution and invalid. In ¢lase of the second
named applicant, she found that he was entitleddeclaration that s.
5(1)(h) of the 1935 Act was inconsistent with then€titution and
invalid, a declaration that Article 15 of the Ale@rder, 1946 was
invalid and a declaration that s. 2 of the ImmigmratAct, 1999 was

repugnant to the Constitution and invalid.

The respondents in both cases have now appealed twourt

from the judgment and order of the High Court gramthese reliefs.

The first named applicant has served a noticeadszappealrécte
a notice to vary) in respect of the refusal byl#aned trial judge to

grant a declaration that s. 5(1)(b) of the 1935was$ inconsistent with
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the Constitution and ceased to have effect indieldy virtue of Article

50.

This judgment deals with the findings of the leakrtr@al judge
other than her finding that s. 2 of the Immigratéct, 1999 (hereafter
“the 1999 Act”) is invalid having regard to the pigions of the

Constitution.

The statutory framework

The regulation under which the first named applivaas
prosecuted is Article 5 of the Aliens Order, 19h6érgafter “the 1946
Order”) as inserted by Article 3 of the Aliens (Anagnent) Order, 1975

(hereafter “the 1975 Order”). The relevant pravs are as follows:

“5(1) An alien coming from a place outside the 8tather than
Great Britain or Northern Ireland shall, on arrivah the State,

present himself to an immigration officer for ledagdand.

(6) An immigration officer may attach conditionstaghe duration
of stay and the engagement in business permittad &dien
granted leave to land, and the alien shall comphythe

conditions.”
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Those provisions were made in purported pursuahsesgl) of

the 1935 Act which provides that

“ The Minister [for Justice] may, if and wheneves thinks proper,
do by order (in this Act referred to as an aliemder) all or any of
the following things in respect either of all algear of aliens of a
particular nationality or otherwise of a particulalass, or of
particular aliens, that is to say:-
(@) prohibit the aliens to whom the order relates from
landing in or entering into Saorstat Eireann;
(b) impose on such aliens restrictions and conditions i
respect of landing in or entering into Saorstéat
Eireann, including limiting such landing or entegin
to particular places or prohibiting such landing or

entering at particular places ...”

The regulation on foot of which the second namaaiegnt was

prosecuted is Article 15 of the 1946 Order whicbvmtes that
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“(1) Every alien shall produce on demand, unlesgjives a
satisfactory explanation of the circumstances wipigvent him
from so doing, either -
(@) in case he is registered or deemed to be registered
under this Order, his registration certificate, or
(b) inany other case, a valid passport or some other
document satisfactorily establishing his nationalit
and identity.
(2) In this Article the expression ‘on demand’ mean demand
made at any time by any immigration officer or mendf the
Garda Siochana.
(3) The provisions of this Article shall not apdy-
(a) an alien under the age of 16 years, or
(b) an alien who was born in Ireland, or
(c) an alien woman who is married to or is the widow of

an Irish citizen.”

These provisions were also purportedly made putgoan 5(1) of
the 1935 Act which, in addition to the provisiomieady mentioned,

enabled the Minister in sub-paragraph (h) to
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“ require such aliens to comply, while in SaordEteann, with
particular provisions as to registration, changeatifode,

travelling, employment, occupation, and other hkatters.”

A majority of this court concluded inaurentiu —v- Minister for

Justice, Equality and Law Reform & Angi{1999] 4 IR 26, that s. 5(1)

of the 1935 Act was inconsistent with the Constitutand had not
survived the enactment of the Constitution insafait empowered the

Minister, under sub-paragraph (e) to

“ make provision for the exclusion or the depomatiand
exclusion of such aliens from Saorstat Eireann piride for and
authorise the making by the Minister [for Justicéjorders for that

purpose ...”

Following that decision, s. 2 of the 1999 Act wasged which

provides that

“(1) Every order made before the passing of this éaer section
5 of the Act of 1935 other than the orders or psmns of orders
specified in the Schedule to this Act shall haatugtry effect as if

it were an Act of the Oireachtas.
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(2) If subsection (1) would, but for this subsatticonflict with a
constitutional right of any person, the operatidrtltat subsection
shall be subject to such limitation as is necessaisecure that it

does not so conflict but shall be otherwise offtuite and effect.”

The orders set out in the Schedule are ArticlefiBe1946 Order
(which provides for the deportation of aliens) dimel Aliens (Visas)

Order, 1999 (S.I. No. 25 of 1999).

The High Court judgment

In her judgment, the learned trial judge considédirstithe
guestion as to whether Article 5(6) of the 1946&Dras amended, was
intra viress. 5(1)(d) or 5(1)(h) of the 1935 Act. She codeld that the
“restrictions and conditiorigeferred to in s. 5(1)(d) were clearly
intended to apply to the actual landing or entenmg the State of an
alien. She was also of the view that none of &meaining sub-
paragraphs of s. 5(1) indicated an intention orptim¢ of the Oireachtas
that the Minister could authorise an immigratiofiasdl to determine the
time for which an alien might be permitted to remiai the State and

thereafter to require the alien to comply with saatondition. She
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accordingly concluded that Article 5(6) of the 194fler wasiltra vires

s. 5(1) of the 1935 Act.

The learned trial judge then went on to considestivér Article
15(1) of the 1946 Order wastra viress. 5(1)(h) of the 1935 Act.
Having noted that the sub-section expressly awthadrihe Minister to
make an order requiring aliens to comply, whil¢he State, with
particular provisions as taégistration, change of abode, travelling,
employment, occupation and other like mattesee concluded that this
gave the Ministerd very broad authorisatidras to the provisions which
he might specify with which an alien might be reqdito comply. She
was also of the view that the requirement to preddentity documents
was sufficiently related to the matters exprespic#ied in paragraph (h)
to come within the generic description ofther like matters She
accordingly concluded that Article 15 of the 19461€ wasntra viress.
5(1) of the 1935 Act.

In the light of her conclusion that Article 5(6) thle 1946 Order
wasultra viress. 5(1) of the 1935 Act, the trial judge was a thew that
it was not appropriate for her to consider whetherparent provision, s.
5(1)(b) of the 1935 Act, was inconsistent with @enstitution and hence
had ceased to be part of the law when the Conetitwias enacted.

While the notice to vary (described astice of cross-appeglinvited
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this court to hold that she was wrong in that deteation and to grant
the declaration sought, | am satisfied that, iftthed judge was correct in
finding that Article 5(6) of the 1946 Order waléra vires she was also
correct in concluding that it was unnecessary @orth consider whether
the parent statute was inconsistent with the Catistn. Since, however,
the respondents relied on the provisions of s.th®fl999 Act as giving
statutory effect to Article 5(1), notwithstandirtg beingultra viresthe
1935 Act, she went on to consider the submissiobebralf of the first
named applicant that this provision was invalidihgwegard to the
provisions of the Constitution and, as already adiotencluded that it
was. She accordingly granted the first named egplithe relief to
which | have already referred, including an orastraining the

continuance of the prosecution.

In the case of the second named applicant, tHgudge, having
concluded that Article 15 of the 1946 Order wasa viress. 5(1)(h) of
the 1935 Act, went on to consider whether the englgrovision was
inconsistent with the Constitution and in particiuAaticle 15.2 thereof.

Having referred to the decisions of this cour€Cityview Press Ltd. — v-

An Chombhairle Oiliuna[1980] IR 381 andLaurentiu, she concluded

that s. 5(1)(h) of the 1935 Act did not set out gpglicies and

principles’ according to which the power given to the Minrstie require
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aliens to comply while in the State in relatiortlie matters therein
should be exercised. She accordingly concludedsti#1)(h) was
inconsistent with Article 15.2 of the Constitutiand had not survived the
enactment of the Constitution. As already notbd,\sas also of the view
that s. 2 of the Immigration Act, 1999 was invdlaving regard to the
provisions of the Constitution and that, in theufgst had not given
statutory force to the provisions of Article 15tbé 1946 Order. She
accordingly granted that second named applicanteliefs already
referred to, including an order restraining anyceexlings against him in

the District Court.

Submissions of the parties

On behalf of the appellants, Mr. Paul Gallagher. Submitted that
the power to make an order authorising an immignatifficer to attach
conditions as to the duration of stay and engagémdyusiness
permitted to an alien granted leave to land andireg the alien to
comply with those conditions was necessarily intplirethe statutory
delegation of powers to the Minister pursuant t6(%) of the 1935 Act
and, in particular, sub-paragraphs (b) and (d)etbferHe cited in support

of this the decision of this court @assidy —v- Minister for Industry &

Commercd1978] IR 297. He further submitted that the Mier had a

reasonable degree of latitude in making ordergydesi to achieve a
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statutory objective in accordance with the Actled Oireachtas, citing

observations of Murphy J. @'Neill —v- Minister for Agriculture &

Food [1997] 1 IR 539.

As to the finding by the trial judge that s. 5(2)¢h the 1935 Act
was inconsistent with Article 15.2.1 of the Constdan, Mr. Gallagher
submitted that, in contrast to s. 5(1)(e) of the, Adich the court had
held to be inconsistent with that Articleliaurentiu, s. 5(1)(h) did
contain sufficient principles and policies for {n@pose of guiding and
constraining the exercise by the Minister of hisvpoto make secondary
legislation. He said that such an approach waese@ntonsistent with
the necessity for the Minister to have a discretmmake decisions
within the ambit of the statute, citing in suppibie observations of

Fennelly J. ifMaher —v- Minister for Agriculture, Food & Rural

Developmen{2001] 2 IR 139.

On behalf of the first and second named appliciitsGerard
Hogan S.C. submitted that it was beyond disputesth®(1)(b) did not
expressly authorise the Minister to impose condgiby regulation as to
the duration of stay of aliens or obliging thenttmply with such
conditions: still less did it authorise an immigoatofficer to impose

such conditions on aliens. In these circumstangkie the appellants
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were driven to argue that the power of the Ministethe immigration
officer to attach such conditions wasetessarily implietdhaving regard
to the provisions of s. 5(1), it was clear tharéhwas no such necessary
implication. Such a power could only be impliecekceptional cases
and it would be extremely unlikely that the Oirei@shhad intended to
confer them in a criminal case such as the preddatcited in support

the decisions of the High Court An Blascaod Mér Teo. —v-

Commissioners for Public Works in Irelanfunreported, Kelly J.,

judgment delivered December™,4996) andHoward —v-

Commissioners for Public Works in Irelanfll994] 1 IR 101. He

submitted that, accordingly, the finding of thalkjudge that Article 5(6)

wasultra vireswas correct.

Mr. Hogan further submitted that the trial judgesvierror in
concluding that Article 15 wastra vires while the section enabled the
Minister to make regulations as to registrationvas silent on the
guestion as to whether an alien could be requoqutdduce his identity
documents. In the absence of any express powbliegan immigration
officer, under pain of a criminal sanction to dechémat an alien produce
his documentation, there was no basis for treatirig1)(h) as conferring

such a power by implication.
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Mr. Hogan further submitted that if, contrary t@ Bubmission,
Article 5(6) wasntra vires it followed inevitably that s 5(1)(b) was
inconsistent with the Constitution, since it léfetMinister totally at large
as to the imposition of conditions on aliens lagdon entering the State.
If the section was to be further construed, asesded for on behalf of
the appellants, so as to give the Minister an amtnalled discretion to
limit the duration of a stay, it would clearly félle ‘principles and

policies test laid down irCityview Press LtdandLaurentiu. He further

submitted that the same considerations applied3@L3(h) where the
Minister was totally at large in respect of mattgush as registration,
change of abode, travelling, employments and odoupaNor was there
any guidance as to what the legislature had in minein providing that
the Minister could require aliens to comply witbatticular provisions
as to such matters. He submitted that it followed s. 5(1)(h) was also
inconsistent with the Constitution as failing thgificiples and policies
test.
Conclusion

| consider first the finding by the trial judge thfticle 5(6) of the

1946 Order wasltra viress. 5(1) of the 1935 Act.

It is clear that where, as here, the legislatusehyastatute

delegated to a Minister or other body the powesrtact subordinate
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legislation, the latter will baltra viresthe parent statute if it is not, in the

words of Henchy J., speaking for this courCiassidy —v- Minister for

Industry & Commerce

“within the limitations of that power as they argpeessed or

necessarily implied in the statutory delegation.”

In the present case, the power conferred on théstdinby the

legislature was to impose by order on aliens

“restrictions and conditions in respect of landiimgor entering

into Saorstat Eireann, including limiting such lang or entering
to particular places or prohibiting such landing entering at

particular places ...” (Emphasis added )

It is no doubt the case that the Minister was woifioed by the
wording of s. 5(1)(b) to making regulations speicifythe particular
places at which an alien could enter the Stateahipiting the alien from
entering the State at particular places. The teeovord ‘including’
would seem to suggest that his power to imposectshs and
conditions on aliens in respect of their landingirentering into the

State was not intended to be so confined. It viiasoasly envisaged, for
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example, that the regulations would provide forititerviewing by

immigration officers of aliens entering the State.

Article 5(6), however, goes considerably furthiérdeals, not
merely with the entry by an alien into the Statt@urports to empower
the imposing of a condition requiring the alieridave the State after the
expiration of a specified time. There is no intima in the wording of s.
5(1)(b) that the Oireachtas intended the Ministezrjoy such a power
not did the granting of the power actually confdrecarry with it any
necessary implication that it would also extentinting the duration of
stay of the alien. Even if s. 5(1)(b) could bedraa conferring such a
power either expressly or by implication, theraasindication of any
intention on the part of the legislature to corfexr power on any person

other than the Minister, e.g. an immigration office

That conclusion is unaffected by the provisions.d(1)(d) of the

1935 Act which empowers the Minister to

“impose on such aliens restrictions and conditiamsespect of
leaving Saorstat Eireann including limiting suclaveng to

particular places or particular means of travellimg prohibiting
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such leaving from particular places or by particuraeans of

travelling.”

Again, there is no indication of any intention twe part of the
legislature to impose conditions requiring aliem$éeave on the expiration
of specified time or to confer on immigration offrs powers of the kind

actually granted by Article 5(6).

| am satisfied that the decision of the trial judigat Article 5(6) of
the 1946 Order wadtra viress. 5(1)(b) and (d) of the 1935 Act was
correct. Itis, accordingly, unnecessary to camswhether s. 5(1)(b) and
(d) were in any event inconsistent with the Constn and did not

survive its enactment.

| am also satisfied that the trial judge was cdrietolding that
Article 5(15) of the 1946 Order requiring an alterproduce on demand
his registration certificate (where applicablepgrassport or other
document establishing an alien’s nationality arehtdy wasintra vires
the provisions of s. 5(1)(h) of the 1935 Act. Veéhihat sub-paragraph
does not expressly refer to requirements as tprb@uction of a passport
or other document establishing his nationality mlgahtity, it is quite

clear, in my view, that the expressiasttier like mattersin s. 5(1)(h)
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would extend to the production of documents englife immigration
authorities to establish the nationality and idgraf an alien while in the

State.

There remains the question as to whether s. 5(i5){hfonsistent

with the Constitution and did not survive its emaent.

The test to be applied in resolving that issue isd found in the
well-known passage from the judgment of O’Higgind.Gpeaking for

this court inCityview Press —v- An Chomhairle Oilitna.e.

“...whether that which is challenged as an unauthextislelegation
of parliamentary power is more than a mere giviffgct to
principles and policies which are contained in #tatute itself. If it
be, then it is not authorised; for such would cdost a purported
exercise of legislative power by an authority whghot permitted
to do so under the Constitution. On the other haintipe within
the permitted limits — if the law is laid down hetstatute and
details only are filled in or completed by the desited Minister or
subordinate body — there is no unauthorised delegatf

legislative power.”
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In Laurentiu, where the constitutional validity of s. 5(1)(edsvn
Issue, the majority were of the view that, in dalegg to the Minister the
exclusive power of making provision for the exctusor deportation of
aliens (including aliens of a particular nationglithe legislature had
abdicated its policy making rule in the entire as€axclusion and
deportation to the Minister. In my judgment inttbase, | emphasised
that the provision under attack could not be caomstras a formulation of
the policy of the State in relation to the exclusemd deportation of
aliens, leaving the detailed aspects of the pabdye filled in by
subordinate legislation. Since the right to exeladd deport aliens
derived from the character of Saorstat Eireannsasvareign state, it was
not vested in the State by virtue of the 1935 Atfollowed that the only
policy being implemented by the 1935 Act and thiegigted legislation
purportedly made thereunder was the regulatioh@tkercise of that
sovereign power by the executive. Conferring thausive right so to
regulate its exercise on the Minister was not th@ae of a particular
policy by the legislature: it was the assignmerthexecutive by the
legislature of exclusive responsibility for detenmig policy in that
specific area, including decisions as far reaclamghe exclusion from

the State of all persons of a particular natiopalit
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No such considerations, in my view, arise in theeoaf s. 5(1)(h).
The policy enunciated is plain: the desirabilityregulating the
registration, change of abode, travelling, employt@ad occupation of
aliens while in the State and the further desiiigtolf regulating ‘other
like matters. The use of the expressiopdrticular provision$ in this
context is, in my view, unexceptionable: it wasirehy appropriate for
the legislature to specify the matters which thelystdered required
regulation, while leaving it to the Minister to patplace specific
regulatory provisions. Similarly, the use of txpreession bther like
matters is what one would expect in a provision confegranpower of
delegated legislation: the use of the phragbéer like mattersis
peculiarly appropriate where the broad scope otthesaged regulations
Is being set out in statutory form. To require lggaslature either to
specify the particular provisions or the “other like mattersin the
parent legislation itself would be to negate the@lehpurpose of the
power admittedly enjoyed by the Oireachtas to mtevor delegated

legislation. As Fennelly J. observedvlaher —v- Minister for

Agriculture:

“This type of delegated legislation is, by commanaad,
indispensable for the functioning of the modernestdihe

necessary regulation of many branches of socialesmwhomic
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activity involves the framing of rules at a levétetail that would
Inappropriately burden the capacity of the legial&t The
evaluation of complex technical problems is bd#érto the
implementing rules. They are not, in their natunelsas to involve
the concerns and take up the time of the legistatbiurthermore,
there is frequently a need for a measure of fléggand capacity

for rapid adjustment to meet changing circumstarices

| would accordingly allow the appeal to that extend set aside
the decision of the trial judge that s. 5(1)(h) wansistent with Article
15.2 of the Constitution and had not survived th&cément of the

Constitution.

It follows that in the case of the second namedicgut there
should be substituted for the order of the Highi€an order dismissing
his claim for relief by way of judicial review.

Since, however, | am satisfied that the trial judge correct in the
case of the first named applicant in finding thaide 5(6) of the 1946
Order waalltra viress 5(1)(b) and (d) of the 1935 Act , it follows tha
her case, in my view, the court must consider wéresh2 of the
Immigration Act, 1999 is invalid having regard keetprovisions of the

Constitution.
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NOTICE PARTY
JUDGMENT delivered the 23° day of June 2004, by Fennelly J

| fully agree with the orders proposed by the €hiestice and with his
reasoning in all matters save one point of def8iilis concerns the reason for
concluding that Article 5 of the Aliens Order, 19d$inserted by Article 3 of the
Aliens (Amendment) Order, 1975udira viresthe power conferred on the Minister
by section 5(1) of the Aliens Act, 1935.

The section authorised the Minister by ordedadall or any of the following
[listed] things in respect either of all aliens or of aleof a particular nationality or
otherwise of a particular class, or of particulaliens...” Article 5(1) purported to
confer a number of powers on an immigration officHiothing in the authorising
section entitled the Minister to delegate his p@arrthis way. For this reason, |

agree with the Chief Justice that the Article 5¢d)ltra viresthe section.

| part company with the Chief Justice’s judgmentealation to one point only.
| believe that it was within the power conferredtbg section to make orders
authorising the imposition of conditions affectitg length of stay of aliens. Section
5(1)(b) speaks ofrestrictions and conditions in respect of landimgor entering
into Saorstat Eireann...” | believe that it is inherent in the very notioinauthorising
an alien to land in the State that provision be erfad the duration of his permitted
stay. It is something that arises so naturallynftbe very fact of entering a foreign
country that it did not need to be spelled oute Tirst type of condition that would
spring to mind, where an alien is given permissmanter the State is one relating to

the duration of his or her permitted stay.

However, as | have already indicated, the Minigtas not entitled to delegate

this power to immigration officers, which is suféat to invalidate the provision.



