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THE COURT ORDERS THAT:

1. The Refugee Review Tribunal be joined as a gartiie appeal.
2. The appeal be allowed.

3. The orders made by the Federal Magistrates @ou27 March 2007 be set aside and

in lieu of those orders there be orders that:

€)) a writ of certiorari issue quashing the dewisiof the Refugee Review
Tribunal handed down on 31 October 2006 (RRT Casmaidér 060739076);

and

(b) a writ of mandamus issue directed to the Refugeview Tribunal requiring it

to hear and determine the appellant’s applicatbomdview according to law.

4, The first respondent pay the costs of the appetf the appeal and of the application

before the Federal Magistrates Court.

Note: Settlement and entry of orders is dealt wit®rder 36 of the Federal Court Rules.
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THE COURT ORDERS THAT:

1. The appeal be allowed.

2. The orders made by the Federal Magistrates @ouit0 September 2007 (other than
the order amending the name of the first respondenset aside and in lieu of those

orders there be orders that:

€)) a writ of certiorari issue quashing the dewisiof the Refugee Review
Tribunal handed down on 19 October 2006 (RRT Casmaidér 060599267);

and

(b) a writ of mandamus issue directed to the Refugeview Tribunal requiring it

to hear and determine the appellant’s applicatbomdview according to law.

3. The first respondent pay the costs of the appetf the appeal and of the application

before the Federal Magistrates Court (if any).

Note: Settlement and entry of orders is dealt wit®rder 36 of the Federal Court Rules.
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REASONS FOR JUDGMENT
GRAY J:

The essential question raised by these two appealbether, in each case, s 425(1)
of the Migration Act 1958Cth) (“the Migration Act”) required the particulanember of the
Refugee Review Tribunal (“the Tribunal”) who made tTribunal’s decision, affirming a
decision to refuse to grant the relevant appebaptotection visa, to invite that appellant to
attend a hearing. In each case, another memb#reofribunal had previously made a
decision, affirming the decision to refuse the dlapé a protection visa, after giving an
invitation to the appellant pursuant to s 425(1g aonducting a hearing. In each case, the

Tribunal’s first decision had been set aside byricotder, and the matter had been remitted
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to the Tribunal. In each case, the member who rtaeleecond decision relied on the record
of the earlier Tribunal hearing, without issuingrash invitation pursuant to s 425(1) and

constituting a fresh hearing.

The detailed facts and circumstances of each aeseset out in the reasons for
judgment of Besanko J, which | have read in drafinf It is unnecessary for me to repeat
them. | agree that the orders Besanko J propdseddsbe made in each case. If the appeals
fall to be determined on the question whetherhm absence of a general entittement to a
further hearing, the circumstances of each casetheless required that there be a second
hearing, | agree with his Honour’s reasons for tming that in each case a second hearing
was required. On the question whether there i®reer@gl requirement that the Tribunal
member who actually makes the decision should dangoafter an invitation has been given
to an applicant to participate in a further hearimgthat member, | have reached a view
different from that of Besanko J. Accordinglyjstnecessary for me to set out my reasons

for reaching that view.

Section 425 of the Migration Act provides:

(1) The Tribunal must invite the applicant to appeafore the Tribunal to
give evidence and present arguments relating ¢oigkues arising in
relation to the decision under review.

(2) Subsection (1) does not apply if:

(@) the Tribunal considers that it should decitie review in the
applicant’s favour on the basis of the materiefdse it; or

(b) the applicant consents to the Tribunal deaydime review
without the applicant appearing before it; or

(© subsection 424C(1) or (2) applies to the agpit.

(3) If any of the paragraphs in subsection (2) ok tsection apply, the
applicant is not entitled to appear before thebtinal.

Section 424C(1) permits the Tribunal to make asi@e on a review without taking
further action to obtain additional informationaif applicant has been invited under s 424 to
give additional information and has not given thi@imation before the time for giving it has
passed. Section 424C(2) permits the Tribunal tken@gadecision on a review without taking
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further action to obtain an applicant’'s views offiormation it has, if it has invited the
applicant under s 424A to comment on informatiod e applicant has not given comments
before the time for giving them has passed. ilnigortant to note that, in the terms of s 425,
the only exceptions to the right to be invited ti@iad a hearing involve the Tribunal reaching
a decision favourable to the applicant without arimg, the applicant consenting to a
decision without a hearing, or the applicant fglio respond to a written request from the
Tribunal for further information, or to an opporitynto comment in writing on information.
In other words, apart from a decision in which #plicant is successful, the invitation
required by s 425(1) must go to the applicant unthe applicant has signified, expressly or

impliedly, a lack of interest in participating foer in the review process.

Section 425, like other provisions found in Divo#Pt VII, represents Parliament’s
expression, in terms appropriate for the task ofies@ing decisions refusing to grant
protection visas, of an aspect of the requiremeh{zrocedural fairness. If this proposition
were ever doubted, it is now confirmed by the pmeseof s 422B, enacted subsequently to
most of the other provisions in Div 4. Like thdesiof procedural fairness in other contexts,
the rights given to an applicant by Div 4 are rgghglating to the process by which decisions
are made, rather than to the substantive contetitose decisions. To say this, however, is
not to diminish the importance of those rights.hds long been recognised that a statutory
power, the exercise of which may affect adversghgi@son’s interests, is impliedly subject to
a requirement that the decision-maker afford procadairness to that person. The fact that,
in the context of the Tribunal's task of reviewingcisions to refuse protection visas,
Parliament has chosen to make the exercise of thminal's substantive powers depend
expressly upon the process rights contained indiand to spell out for that purpose what
constitutes procedural fairness, does not dimitigh importance of those process rights.
Thus, it is recognised that the requirement ofrantation to a hearing, found in s 425(1),
will not be met if what is actually afforded to tlagplicant is not a hearing at which the
applicant is able to give evidence and presentraegis relating to the issues arising in
relation to the decision under review. See, fatance,Minister for Immigration &
Multicultural & Indigenous Affairs v SCAR003] FCAFC 126 (2003) 128 FCR 553 at [37].

Section 425(1) has two particular features thatieaportant in the determination of

the larger issue in the present cases. The $éiftat the hearing to which an applicant must
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be invited is for two purposes, for him or her teegevidence and for him or her to present
arguments. Although the word “evidence” in relatito the material placed before an
administrative decision-maker may not be entirgdgrapriate, the obvious intent of s 425(1)
is that the applicant should have an opportunitgrtivide information particularly within his

or her personal knowledge to the person who wilkendne decision. This is an important
right. No less important is the opportunity to gget arguments. It is this opportunity that
gives an applicant the chance to persuade theideeisaker to accept the accuracy of the
information provided by the applicant, to reach ¢baclusion that that information should be
regarded as more reliable, or as having more wetghan conflicting information that the

Tribunal may have, or that apparent conflict betwadgormation supplied by the applicant
and that gathered by the Tribunal is not real dosgantial. It is clear from the express
inclusion of the right to present arguments thati&®aent regarded the right to attend a
hearing for this purpose, as well as for the puepof providing information, as of great

importance to an applicant.

The second important aspect of s 425(1) is thatetidence and arguments are to
relate to “the issues arising in relation to theisien under review.” The focus on this
element of the subsection was the basis for whatHiyh Court of Australia decided in
SZBEL v Minister for Immigration and Multiculturahd Indigenous Affairf2006] HCA 63
(2006) 228 CLR 152. For present purposes, it i:eoessary to quote the whole of what the
High Court said in [33]-[40], but certain points erge clearly from that passage. First, the
issues arising are not limited to the question twiethe applicant is entitled to a protection
visa, but are more particular than that. Seconidiaily the issues will be defined by the
reasons given by the person who made the decisiderueview, but the issues may, and
often will, undergo change in the course of theblinal’s conduct of the review of that
decision. Third, because the Tribunal starts ftbm position of being unpersuaded by the
material already before it, the hearing will inabilly explore the reasons why the Tribunal
might not be persuaded by that material; the Trbwill not perform its function adequately
if it does not provide the applicant with the oppaoity to satisfy the Tribunal’'s specific
reservations about the applicant’s case. Thuspioe extent at least, the issues arising in
relation to the decision under review will depemmbmi the view that the ultimate decision-
maker takes about the material before the Tribuaiadl will therefore be shaped by that

person’s thought processes. This is not to saythieaTribunal member must expose all of



-5-

his or her thought processes to scrutiny by thdigoq, as part of the hearing. The High
Court recognised this iBZBELat [38]-[39]. The line between exposing every asmédhe
reasoning process and making known to the applitenissues that the Tribunal member
sees as arising may not be easy to recognise air@limstances, but it does exist.

If these propositions are accepted, it becomégdif to see how a Tribunal member
who takes up a review after an earlier Tribunaliigien has been quashed can avoid the need
to conduct a hearing. Simply to regard the righiteen by s 425(1) as an item on a
procedural check list, that the member can regaftbaing already been ticked off, would be
for the Tribunal to abdicate its responsibilitydonduct a review. Similarly, for the member
to regard his or her task as being no more thampgeat the views and conclusions of the
member responsible for the earlier Tribunal deaisivithout the jurisdictional error
identified in the proceeding in which that decisimas quashed, would be a failure to
perform the function of reviewing the primary dearsto refuse a protection visa. Once the
member embarks on the process of considering therimlabefore the Tribunal, including
both the material provided originally by the apgfit and the material emerging from the
earlier hearing, the Tribunal member’s mind wilgbeto focus on reasons why he or she is
not persuaded by the case that the applicant [fuhis were not so, and the member was
persuaded as to the applicant’s case, then a visddvbe granted and no further hearing
would be required. The process of focussing osaes for being unpersuaded will give rise
to issues of the kind that the High Court identifim SZBELas being issues arising in
relation to the decision under review. It is thesseies on which the applicant is entitled by s
425(1) to be invited to provide information by gigievidence and to persuade by presenting

arguments.

The view that the issues to be decided are thesmejed to be issues at the time of
the making of the ultimate Tribunal decision iscat®nsistent with what the High Court has
said inMinister for Immigration and Multicultural and Ingenous Affairs v QAAH of 2004
[2006] HCA 53 (2006) 231 CLR 1 aridBGM v Minister for Immigration and Multicultural
Affairs [2006] HCA 54 (2006) 231 CLR 51 relation to those applicants who come before
the Tribunal seeking permanent protection visaar afarlier having been granted temporary

protection visas, which have expired.
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There is a further reason why it is difficult teesthat a member in the situation of
each of the members in the present case can takevi¢hv that no further hearing is
necessary. That is that it is impossible to guaeathat the issues of the kinds to which the
High Court referred irS§ZBELwill not have changed in the time that has elapsnade the
Tribunal’'s earlier hearing and its first decisionn Wang v Minister for Immigration &
Multicultural Affairs [2000] FCA 1599 (2000) 105 FCR 548, the Full Caletermined that
the Tribunal had made an error of law, by askisglitthe wrong question. The Full Court
took the view that the case should be returned¢dBiland, the same Tribunal member who
had made the decision that was set aside. If #se gvere to be heard again by another
Tribunal member, the result might have been thatabplicant would have been deprived of
findings of fact made by the original member, fanatale to the applicant’s case. Wilcox J at
[11]-[12] and Merkel J at [112] both expressed vieav that the same member ought to deal
with the case on its return, but each declined &ixeman order at that stage, because of the
possibility that there might be reasons why Ms Bdlaould not, or should not, deal with the
case. At [23]-[28], | expressed the view that atleo should be made having the effect that,
when the case was dealt with again by the Tribuhel Tribunal should be constituted by the
member who had made the earlier decision.

Subsequently, further application was made to Fé# Court, when it became
apparent that Ms Boland was available to sit, Inet tase had been assigned to another
Tribunal member. IWang v Minister for Immigration & Multicultural Adfrs [2001] FCA
448, reported a®¥ang v Minister for Immigration and Multiculturalffairs (No. 2)(2001)

108 FCR 167, the Full Court made an order thatntlagter be remitted to the Tribunal as

originally constituted. It is clear from the Cdarteasons, especially [23] in the reasons for
judgment of Merkel J, that the preservation offindings of fact favourable to the applicant

was the principal reason for taking this course.

The statutory power under which the Full Court edldlat order was subsequently
repealed. Despite this, the High Court heard gealpfrom the Full Court’s judgment and
allowed that appealMinister for Immigration and Multicultural Affairg Wang[2003] HCA
11 (2003) 215 CLR 518. One of the reasons forHigh Court concluding that the Full
Court lacked the power to do what it did was that issues before the Tribunal could not be

frozen at any particular point in time. At [15]6]] Gleeson CJ said:



13

14

15

-7 -

It is clear that the reason for the order finallyade by the Full Court was a
view that the interests of justice required thaé ttespondent should be
protected as far as possible from the contingehey, ton the hearing of the
remitted matter, the Tribunal might take a viewihd# facts less favourable to
the respondent than had been taken by Ms Boland.

The content of the interests of justice, in thentss¢hat occurred, is to be
determined in the light of the provisions of thd,Amursuant to which the
respondent made his application for a protectiogayiand pursuant to which
the delegate of the Minister, the Tribunal, and Beeleral Court were acting.
Under the statutory scheme, and in consequendeeodther orders made by
the Full Court, the Tribunal is now obliged to unidde a further review of
the delegate’s decision. The Tribunal’s decisigomn that review is to be
made on the basis of the facts as they appeareicdirse of that review. To
what extent the information before the Tribunal Iwdliffer from the
information that was originally before Ms Bolandrnist known. The findings
made by Ms Boland will have no legal status in tlather review. Neither
Ms Boland, if she undertakes the further review,ary other member of the
Tribunal, if the Tribunal is differently constitatewill be bound by them. The
most that can be said is that, as a practical mmaiteMs Boland undertakes
the review, then, unless there is a significantngfgin the information before
the Tribunal, she is unlikely to alter the viewtloé facts she took previously,
whereas a fresh decision-maker might see the mditarently even if the
information remains substantially the same.

At [38], McHugh J said:

ordinarily a direction by the Federal Court thatetiribunal must act on facts
found at a previous hearing imposes a duty thatAbieitself does not impose
upon the Tribunal when hearing the matter. Sudhrection is also likely to
conflict with the Tribunal’s duty to decide the épant’s claim for protection
at the time that the Tribunal makes its decisiom many cases, such a
direction is likely to embarrass the Tribunal bynhmgering its ability to
determine the case as at the date of its decision.

At [68], Gummow and Hayne JJ said:

Whether any findings from the first review wouldpbeserved would entirely
depend upon the view formed by the Tribunal in ootidg the second
review. On that second review the respondent,ppéiGant for a visa, could
be expected to appear to give evidence and presgaiments (s 425), and, so
far as the Court’s orders were concerned, it wagdew to be conducted in
the ordinary way.

At [73]-[74], Gummow and Hayne JJ said:
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Necessarily, the findings that are recorded in Tngunal’s written statement
of its decision and reasons will reflect the madtéhat the applicant for
review will have sought to agitate. No less imanotty, the findings that are
recorded will reflect what the Tribunal consideréal be material to the
decision which it made on the review. And what material to that decision
will depend upon the view that the Tribunal fornadmbut the relevant legal
questions that the review presented.

It follows, therefore, that to attempt to divorde tTribunal’'s statement of its
findings on what it considered to be a material gjien of fact, from the

decision it made and, in particular, from its reasp may be dangerous in
cases like the present where it is accepted thafltibunal made an error of
law. There are several reasons why it may be ayeavus process. First,
there is the notorious difficulty of disentanglifqndings of fact from

conclusions about applicable legal principle. Swdly, assuming that those
difficulties can be surmounted, the findings ot fabich the Tribunal makes
after hearing and assessing the body of materiall @ubmissions will

necessarily reflect the Tribunal’'s conclusions abapplicable legal principle

and will be directed to the questions that thosegiples present. If, in that
review, the Tribunal makes an error of law and ésaquent review is
ordered, what is the Tribunal then to do if furtHerdings are to be made
about subjects with which the first Tribunal dealtFor it to take, as its

starting point, findings that were made on that liear review under a

misapprehension of applicable legal principles maggeed often would, skew
the second factual inquiry by the Tribunal.

At [77], Gummow and Hayne JJ also said:

When the Tribunal reviews a decision to refuse atqmtion visa it must
decide whether the applicant iat the time of the Tribunal's decisioma
person to whom Australia owes protection obligagiorso much follows from
the fact that the Tribunal exercises afresh the grsvef the original decision-
maker. Seeking to “preserve” some findings of faetle at an earlier review
assumes that no circumstance relevant to thoses faas changed in the
intervening time. It assumes, for example, thatddmns in the country of
origin have not changed and, in a case like thespng, that the beliefs and
intentions of the person who has sought protedtave not changed in any
material way.

Kirby J dissented.

Wang therefore points up the difficulty of this Courtteanpting to constrain the
Tribunal as to what the issues in a particularaevare by treating those issues as fixed at a
particular time. If the Court cannot constrain Trédunal in that way, then it is clear that the

Tribunal cannot constrain itself in that way. Thabunal must determine a review by
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dealing with the issues as they present themsalveee time of its determination, according
to the facts as the Tribunal finds them to be at time. For all sorts of reasons, the facts as
they appear to the Tribunal member making the sidegision may differ significantly from
the facts as they appeared to the Tribunal member wade the earlier decision. Without
conducting a further hearing, at which the applichas the right to give evidence, the
Tribunal cannot be confident in making findingsfa€t on which to base a decision on a

review.

In the light of this practical problem, and thetghat the reasoning processes of the
Tribunal play in the ascertainment of what the éssare, there is a necessary fluidity of those
issues until the particular Tribunal member ishe process of grappling with the case. In
those circumstances, the Tribunal member cannardegimself or herself as limited to
dealing only with the facts and issues that weregyeed by an earlier Tribunal member who
has made a decision that has been set aside. olehefrthe Tribunal’s reasoning processes
also means that the problem cannot be solved simplgsking the applicant whether there
are any new issues, or whether he or she wishggowide any new information. The
possibility that the Tribunal member will himself leerself perceive issues that have not been
thought of previously cannot be disregarded. Adicmly, it is difficult to see how a
Tribunal member could dispense with the step ottimy the applicant to a hearing, simply

because another Tribunal member has taken thaastepearlier time.

From time to time, suggestions have been madev#ratus other provisions of Div 4
of Pt VII of the Migration Act show an intention dhe part of Parliament that a hearing by
the member who actually makes the decision is wssery, so long as a member of the
Tribunal has conducted a hearing pursuant to aitation complying with s 425(1). The
foundation for these suggestions is in the judgnoérthe Full Court inLiu v Minister for
Immigration and Multicultural Affaird2001] FCA 1362 (2001) 113 FCR 541. The issue
arose in that case because a Tribunal member whodmaucted hearings of the cases of two
applicants then resigned before giving decisiorhe decisions were given by another
Tribunal member, without affording either of thephgants another opportunity to attend a
hearing. At [47]-[50], the Full Court made refecerto s 428, which confers on the Tribunal
power to authorise another person to take evidenagath or affirmation for the purpose of a

review. Subsection (5) provides:
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If the Tribunal receives, under subsection (4)eaard of evidence given by
the applicant, the Tribunal, for the purposes dftem 425, is taken to have
given the applicant an opportunity to appear befiote give evidence.

The Full Court inLiu took the view that s 428(5) amounted to an expressgnition

by Parliament that the Tribunal’'s decision-makingdtion may be exercised in the absence
of a hearing before the Tribunal. The Full Coodk the view that this was an indication that
the same view should be taken in relation to ther@ge of the Tribunal's function in
circumstances other than those in which the eviglémtaken under s 428. The exception in
s 428(5) is a very specific one. It is part ochesme designed to enable the Tribunal to take
evidence by another person in circumstances intwiiis difficult for the Tribunal member
dealing with the review to obtain evidence directhpm the applicant. Even more
importantly, the exception in s 428(5) is not esged in terms that absolve the Tribunal
altogether from compliance with s 425(1), if evidens taken by an authorised person. The
only exception is in relation to the invitation #gohearing to give evidence. There is no
reference to an invitation to the applicant to présarguments about the issues arising in the
case. Even if the Tribunal were to receive an iappt's evidence through an authorised
person, it could not make a decision without imgtthe applicant to a hearing, at which the
applicant would have the opportunity to persuade tlecision-maker, by presenting

arguments, as required by s 425(1).

The same may be said of any reliance on ss 422224, which are found in Div 3
of Pt VII of the Migration Act. Both deal with theeconstitution of the Tribunal, ie the
substitution of one member for another, in différemcumstances. By s 422(2) and s
422A(3) the member who comes to constitute theuhd after its reconstitution may have
regard to any record of the proceedings of theemeuvinade by the Tribunal as previously
constituted. The first thing to note about thesmvisions is that they confer on the Tribunal
member concerned a discretion. In modern Commaditiweaactments, s 33(2A) of tiAets
Interpretation Act 1901Cth) makes it clear that the word “may” signiftbe conferring of a
discretion. The member who comes to deal withctme may choose to rely on the record,
but is not compelled to do so. The second thinth& neither s 422 nor s 422A says
anything about the exclusion of the Tribunal’s gation under s 425(1). Having regard to
the record of what a previous Tribunal member lageds a sensible step, and may assist in

eliminating repetition of a number of steps. Insemse could it be said to be a substitute for
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the opportunity given to an applicant pursuant td28(1) to give evidence and present

arguments about the issues.

What | have said leads to the conclusion that difficult to imagine a case in which
a Tribunal member could be satisfied that the feetsained as they had been when another
member made a purported decision, and that theessstere such that no further oral
evidence or argument on the part of the applicantdcpossibly have any effect in relation to
them. It follows that, when a Tribunal member &led upon to exercise the Tribunal's
decision-making function, that member can only ddatlowing an invitation to the relevant
applicant to a hearing that complies with s 42%(@fore that member, unless the case falls

within one of the exceptions in s 425 itself.

Since preparing the first draft of these reasamsjidgment, | have read the draft
reasons for judgment of Gyles J. | agree with whsatHonour has said in his reasons for

judgment.

For all of these reasons, | agree that each oafipeals presently before the Court
must be allowed and the orders made by the Felfagistrates Court that are the subject of
each appeal must be set aside. In lieu of thodersrthe orders proposed by Besanko J at

the conclusion of his reasons for judgment shoeldnade.

| certify that the preceding twenty-

five (25) numbered paragraphs are a
true copy of the Reasons for

Judgment herein of the Honourable
Justice Gray.

Associate:

Dated: 1 August 2008
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IN THE FEDERAL COURT OF AUSTRALIA

NEW SOUTH WALESDISTRICT REGISTRY NSD 625 OF 2007
NSD 1937 OF 2007

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

BETWEEN: SZHKA
Appdlant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

BETWEEN: SZGOD
Appdlant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGES: GRAY, GYLESAND BESANKO JJ
DATE: 5 AUGUST 2008
PLACE: SYDNEY

REASONS FOR JUDGMENT
GYLESJ:

| have had the advantage of reading the reaso@sayf J and of Besanko J in draft. |
agree that the appeals ought to be allowed. Irgépeagree with the reasons of Gray J. |
add some observations because of the importanttee aésue involved and because of some
divergence in the authorities.

In my opinion, the obligation to invite an appintato appear before the Refugee

Review Tribunal (the Tribunal) to give evidence gmdsent arguments relating to the issues
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concerning the decision to refuse a visa is fundaateo the review of protection visa
decisions provided for by Pt 7 of tivigration Act 1958(Cth) (the Act). By that stage the
applicant will have been refused a visa by the Bteri (or the delegate of the Minister) with
written reasons provided (s 66(2)(c)) and the Thddwdoes not consider that it should decide
the review in the applicant’s favour on the badisthe material before it (s 425(2)(a)). In

other words, the Tribunal will require persuasion.

An applicant’'s case will inevitably involve subje®e elements — starting with a
genuinely held fear of persecution. The groundgHat fear will usually involve accepting
the applicant’s word for events for which there ni@y no objective corroboration. The
applicant may have to persuade the Tribunal thaesapparently credible external source of
information is incorrect, incomplete or out of daté will often involve the applicant in
persuading the Tribunal that the applicant is,rutht the person the applicant claims to be
from the place the applicant alleges. Usuallylufai by an applicant to succeed will be
because the truth of what the applicant has sasdnioh been accepted by the Tribunal in
some critical respect. It is, no doubt, for themson that the Parliament has provided for a
compulsory opportunity for an applicant to persudde Tribunal face to face. That
opportunity is only of real value if the face tacéameeting is with the person making the
decision. The face to face meeting is not jusbgportunity for the applicant to put his or her
best foot forward. It is the opportunity for theibunal member to explore issues that
concern that member with the applicant. The inmguaré of that process is underlined by the
decision of the High Court i'8ZBEL v Minister for Immigration and Multiculturand
Indigenous Affairs(2006) 228 CLR 152, particularly at [33]-[40]. my opinion, the
opportunity to be provided by virtue of s 425 i poovided by an appearance before another

Tribunal member on an earlier occasion in the agmofsan aborted review.

It is submitted for the Minister that this reswibuld be inconsistent with the decision
of the Full Court irLiu v Minister for Immigration and Multicultural Adirs (2001) 113 FCR
541. That case is not directly in point as it tetiato the situation covered by s 422. Thus,
there is no occasion to consider the correctnegs dfo the extent to which the reasoning of
that Court may be thought to be inconsistent withapinion as to the construction of the

legislation, | respectfully decline to apply itttee current circumstances.
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The fundamental responsibility of a court whemierprets a statute is to give
effect to the legislative intention as it is exgexsin the statute.

(per Mason J (as he then wasBabaniaris v Lutony Fashions Pty L{#l987) 163 CLR 1 at
13, referred to with approval by Mason CJ, Wilsbawson, Toohey and Gaudron JJohn

v Commissioner of Taxation (Ct{1)989) 166 CLR 417 at 439). Furthermore, in mynam,
the decisions of the High Court subsequentito 113 FCR 541 -SZBEL 228 CLR 152;
Minister for Immigration and Multicultural Affairy Wang(2003) 215 CLR 518 to which
Gray J, in particular, referred; agplicant NAFF of 2002 v Minister for Immigratiome
Multicultural and Indigenous Affair§2004) 221 CLR 1 per McHugh, Gummow, Callinan
and Heydon JJ at [27] — require reconsideratiosashe of the reasoning in that decision.
The fact that the review procedure might be desdriis “predominantly documentary” (cf
Hayne J inrSAAP v Minister for Immigration and Multiculturahd Indigenous Affairé2005)
228 CLR 294 at [192]) does not point in the otheedion — indeed, it emphasises the
importance of a hearing where the documentary ggobas been unsuccessful so far as the

applicant is concerned.

In my opinion, s 428 does not assist in resolving present issue. The evident
purpose of that section is to provide for a sitwain which it is impractical for a member of
the Tribunal to hear the evidence and, no doubtildvonly be used in cases of necessity. It
has no operation in circumstances like the presemether or not it is strictly limited to the
taking of evidence as found by Gray J. The tadusth not wag the dog. Neither can the
issue be resolved on the basis that Div 4 of Biduding s 425) refers to the Tribunal (in its
“corporate” capacity) rather than to the memberstituting the Tribunal. The fact that
different persons have constituted the Tribunatelation to these appellants for different

reviews cannot be ignored.

It was submitted for the Minister that the appaka contention would be inconsistent
with the reasoning of the Full Court 8ZEPZ v Minister for Immigration and Multicultural
Affairs (2006) 159 FCR 291, a decision that was refereidh ach of the judgments in the
Federal Magistrates Court as negating the need fogsh hearing. It has been cited for the
same proposition in other cases in both the Triband the Federal Magistrates Court. It is

not an easy judgment to analyse and, in my opinidras been misconstrued.
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That case is similar to the present cases inafatbunal’s decision was set aside by
consent orders which included an order that “thétende remitted to the Refugee Review
Tribunal differently constituted for reconsideratiaccording to law”. There was debate as to
whether the Federal Magistrates Court was empoweredake such an order concerning
constitution of the Tribunal. In any event, theblinal was differently constituted and once
again affirmed the decision of the delegate n@jrémt a protection visa to the appellant. It is
not clear whether the appellant was afforded aihggursuant to s 425 before that Tribunal
member. During the course of the review by thst fifribunal member, the Tribunal, by
letter signed on behalf of the District Registratle Tribunal, provided certain information
to the appellant pursuant to s 424A and inviteddeisiments. The appellant responded by
his migration agent. In its reasons for the secdedision, the Tribunal, differently
constituted, referred to that information and itnfed part of the reasons of the Tribunal for
again affirming the delegate’s decision. Howewexfurther written steps were taken prior to
the making of that decision to give the appellant;e more, particulars of the information or
to invite comment upon it. The appellant argueat the setting aside of the first decision
meant that the second review should be conductewde The Minister contended that the
Tribunal had been reconstituted pursuant to s 42h shat the matter could thus proceed
pursuant to s 422(2) entitling the second membehawve regard to any record of the
proceedings of the review made by the Tribunalrasipusly constituted. The primary judge
in the Federal Magistrates Court inferred thatraation under s 422 had been given and also
considered that the language of s 424A was suchtttal not require that the actual person

who gave the particulars be the person constitdukiagrribunal at the particular time.

The Full Court decided the case on the seconthefd¢asons of the primary judge.
The reasoning of the Court was as follo8ZEPZ159 FCR 291 at [40]-[42]):

Ultimately, the question raised on the appeal tuwnghe proper construction
of s 424A(1)(a). That section requires the Tributmabive information to an
applicant, to ensure that the applicant understamds/ the information is
relevant to the review and to invite the applicant comment on the
information. However, that requirement is limiteal information “that the
Tribunal considers would be the reason or parthaf teason for affirming the
decision that is under reviewIn so far asthat provision refers to a state of
mind or mental process, it must be taken to refer to the state of mind or
mental process of the particular member constituting the Tribunal for the
purposes of the review.
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However, the information and invitation must beegivy the Tribunal by one
of the methods described in s 441A. All of theshads contemplate that the
information and invitation can be given by the Regrr or by an officer of
the Tribunal or by a person authorised in writing the Registrar, in addition
to a member of the Tribunal. Further, there is moghin the scheme of Pt 7 of
the Act to suggest that the steps required by &d@d4 as explained by
s 424A(2), must be taken at any particular timeld®dg as an applicant has
been given information that threember of the Tribunal who is to make the
decision considers would be the reason, or part of the reagor affirming
the decision under review and so long as the aapticinderstands why that
information is relevant and has been invited to c@nt on the information,
s 424A will be satisfied.

(Emphasis added.)

In my opinion, the Court’s references to the sttenind or mental processes of a
particular member constituting the Tribunal aresistent with the view | have formed as to
the operation of s 425 rather than the contrariis T confirmed by the following passage
from the judgment3ZEPZ159 FCR 291 at [35]):

Under the former regime, when a decision of thédmal was quashed or set
aside, the Tribunal was obliged to undertake ahfertreview of the delegate’s
decision. The Tribunal’s decision, upon that revievas to be made on the
basis of the facts as they appeared in the coufgbat further review (see
Wang 215 CLR 518 at [16]). Whether any findings from first review
would be preserved would entirely depend upon tileev formed by the
Tribunal in conducting the second revie@n that second review, the visa
applicant could be expected to appear to give evidence and present
arguments as contemplated by the provisions of Pt 7 (see Wang 215 CLR
518 at [68]).

(Emphasis added.)

The reference to “the former regime” related to ahders that might be made under s 481 as
it previously stood including an express power twegdirections as to the further
consideration of the matter where a decision waaside. It is clear that what the Full Court
said as to a fresh hearing would be applicable alileere is in fact reconstitution of the
Tribunal. It is also clear from the reasons ti&t tcorporate” nature of the “Tribunal” was
only relevant in circumstances which did not depempdn the identity of the particular
Tribunal member. To the extent that that diffemsf some of the reasoningluu 113 FCR
541, it is to be preferred.



35

36

37

-17 -

It was submitted for the Minister that the app#ia argument gives an ambulatory
operation to s 425 that may lead to an “anomaleagpbral operation” not dissimilar to that
which the High Court sought to avoid giving to $1A2n SZBYR v Minister for Immigration
and Citizenshig{2007) 235 ALR 609 and that it should be giveroace only” construction,
to avoid responding to new issues in a circulanitas That question does not arise in these
cases. No invitation to a s 425 hearing was issafeer commencement of the further

reviews.

| agree with Gray J that it would be quite undatitory if the decision whether or not
to invoke s 425 in the case of a reconstitutedurrab following the setting aside of an earlier
decision were left to the new Tribunal member ie light of the issues that he or she then
perceives them to be, ultimately also subject tp @mtrary view of the Federal Magistrates
Court. Apart from the question as to how thosaiassmight be identified prior to the
hearing, it assumes that the new Tribunal member eh@losed mind that could not be

persuaded.

The Full Court inSZEPZ159 FCR 291 did not decide the issue as to whetieer
second review was de novo. The same course mégkba in these cases. The fatal flaw
was in not complying with s 425, and the decisionst be set aside. These appeals are not
the vehicle to decide how the new reviews are ke fdace. However, as presently advised,
it is difficult to see an escape from the propositihat once an administrative decision is set
aside for jurisdictional error, the whole of thderant decision making process must take
place againNlinister for Immigration and Multicultural Affairs Bhardwaj(2002) 209 CLR
597). There is no analogy between that situatimh @ rehearing ordered on an appeal in
judicial proceedings or pursuant to statutory psmns such as s 44 of tAaministrative
Appeals Tribunal Act 197%Cth) or the former s 481 of the Act. Mandatorgatstory
obligations must be carried out again. The suggedichotomy between an administrative
decision and what precedes it is unconvincing is tlontext. Such a conclusion would not
mean that what has taken place in the previougweeannot be taken into account in the
second review if considered relevant. The procegsdare administrative, not judicial, and
the Tribunal can have regard to all relevant makeincluding a transcript of what took place

at the previous hearing, subject to compliance théhstatutory regime.
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It follows from the foregoing tha&iBKM v Minister for Immigration and Citizenship

[2007] FCA 1413 was wrongly decided.

| certify that the preceding thirteen

(13) numbered paragraphs are a true
copy of the Reasons for Judgment
herein of the Honourable Justice
Gyles.

Associate:

Dated: 1 August 2008
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IN THE FEDERAL COURT OF AUSTRALIA

NEW SOUTH WALESDISTRICT REGISTRY NSD 625 OF 2007
NSD 1937 OF 2007

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

BETWEEN: SZHKA
Appdlant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

BETWEEN: SZGOD
Appdlant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGES: GRAY, GYLESAND BESANKO JJ
DATE: 5 AUGUST 2008
PLACE: SYDNEY

REASONS FOR JUDGMENT
BESANKO J:

There are two appeals before the Court and theg tveard together. They have been
referred to the Full Court because they are saicige important points of principle. Both
appeals are appeals from orders made by the Fedéagistrates Court dismissing
applications for judicial review. In each case, tgpellant made an application for a
Protection (Class XA) visa under s 65 of Migration Act 1958 Cth) (“Act”) but a delegate
refused the application. In each case, an appicatdr review by the Refugee Review

Tribunal (“Tribunal”) was made and the Tribunal gahe appellant an invitation to appear
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before it under s 425 of the Act. In each case, appellant accepted the invitation and
appeared at a hearing of the Tribunal. In each, ¢aseTribunal affirmed the decision of the
delegate. In each case, the appellant made ancapph for judicial review, which was
successful. In each case, the Tribunal, on recensgl the application for review, did not
give the appellant a second invitation to appeéorbat under s 425 of the Act. In each case,
the second Tribunal affirmed again the decisiothefdelegate and an application for judicial

review was unsuccessful.

In each case, the appellant submitted that, byoreaf the provisions of s 425 of the
Act, on the reconsideration of the application feview the Tribunal was required to give
him an invitation to appear before it. In each casealternative submission was put to the
effect that in the particular circumstances of eaabe a second invitation to appear under

s 425 should have been, but was not, given by titeiial.

In the appeal involving SZGOD a third submissicswput to the effect that the delay
between the hearing conducted by the Tribunal &eddecision of the Tribunal after the

remitter to it was such as to give rise to a bresdhe rules of procedural fairness.

In each case it is of course the Tribunal whichegéhe invitation to appear, made the
first decision (which was quashed) and made theside&cwhich was the subject of the
application for judicial review which, in turn, the subject of the appeal to this Court. The
Tribunal was reconstituted after the remitter & #pplication for review to it. | will refer to
the member who conducted the hearing and who miaeldinst decision and delivered
reasons for that decision as the first member,ta@ednember who made the second decision
as the second member. | will refer from time todito acts of the first member and the acts
of the second member. That is done to assist ifagxpg the course of events but the point
made at the beginning of this paragraph shouldeaiverlooked. The other point is that the
Court does not have the transcript of the hearinpe Tribunal in either appeal. In order to
ascertain what occurred at the hearing beforeiteerhiember it is necessary to refer to that

member’s reasons.

It is convenient to begin by outlining the faatseach appeal. Although later in time,
the issues emerge most clearly in the appeal im@l$ZGOD and | will deal with that

appeal first.
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SZGOD

The appellant is a citizen of India. He arrivedAastralia on 9 August 2004, and on
16 August 2004 he lodged an application for a Rtme (Class XA) visa with the then
Department of Immigration and Multicultural and igehous Affairs. His application
included a statement which comprised ten pageswdndh set out the circumstances he

advanced in support of his application.

On 16 September 2004 a delegate of the Ministetenmo the appellant through his
authorised recipient advising him that his appiarator a protection visa had been refused.

On 11 October 2004 the appellant made an appdicddr review by the Tribunal. On
14 January 2005 he was invited to appear beforé@ribenal. He accepted that invitation and

gave oral evidence at a Tribunal hearing on 10 Waelyr2005.

A brief summary of the appellant’s claims is aloles. The appellant was born in
Kollam, Kerala State in India on 20 February 19k parents settled in Orissa and he went
to school there. He was attracted to communismhangecame a member of the party and an

executive member of the youth wing. He subsequdr@bame secretary.

After leaving school, the appellant commenced eympkent with a transport
company. He continued his involvement with the Camist Party. At some point there was
a transport strike and that led to a scarcity abdgo BJP and Congress black marketeers
opened warehouses in order to profit from the styaof goods. Members of the Communist
Party, including the appellant, burned down theehause of a BJP supporter and were
arrested. They were beaten and tortured and fdaetyn a piece of paper alleging a false
case against them. The representatives of the ComtrRarty, including the appellant, were
sentenced to three months’ imprisonment on 10 R088. The appellant continued his
activities, and eventually he lost his job. On 16vBmber 2003 the appellant moved to
Kerala Kollam, and he found new employment in thengport industry. The appellant
continued his activities in the Communist Partye Eppellant incurred the displeasure of a
local union leader and he was beaten and tortaréorte him to confess to a murder and to
the destruction of certain vehicles. He moved tadia where he lived for approximately
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two months. There were people looking for him wihal Imstructions to kill him. He said that

he was imprisoned and his home was destroyed & 2004.

After the hearing before the first member the Uinél received the appellant’s
original visitor visa application from the Aust@t High Commission in India. In that
application, the appellant described himself agvadirector and, to use the words of the first
member in his reasons, “submitted a number of psrga documents in support of his
application, including photos of him clearly invely in the production of films, a CV and

various references and offers of contract work”.

The receipt of that information caused the Tribuoasend a letter to the appellant on
11 March 2005. The letter read, in part, as follows

The Tribunal now has before it your original appliion for a visa to visit
Australia. This shows you to be a film directortahed to the application
are several documents supporting that claim, inicilgdpohotographs of you
directing films and statements of support from g@ssfonal colleagues.

This information[is relevant because ithay lead the Tribunal to conclude
that your claims before the Tribunal are not true

The appellant responded to that letter by letsed 4 April 2005. He said that he was
persuaded to play the part of a film director bg thavel agent who organised his travel to
Australia and that he affirmed the statements madéiis written statements to the

Department and to the Tribunal.

On 26 May 2005 the first member handed down thieufhal’s decision affirming the
decision of the delegate. The first member notatittere was a conflict of evidence and that
the appellant had submitted no supporting evidemed for his claims to have been involved

in industrial action in the transport sector. Thidlinal member said:

The Tribunal has made its own researches and has beable to confirm
that there was a transport strike in Kollam wheailed by the applicant.
The person the applicant called the Chairman of Kerala Transport

Association is in fact the Transport Commissiongr,Government post.
Rajendran, who he claims destroyed his house aed to have him arrested,
is the local member of Parliament and a membehef@Gommunist Party, the
applicant’s party.
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None of this definitively proves that the applicenévidence is to be
disbelieved. However, together with the inconsigtsnto which | drew the
applicant’s attention at hearing between his prignatatement of claims and
further evidence he submitted, including at heariiigmakes it the more
[sic] difficult to accept his claims

The first member referred to the documents whiel been obtained from the
Australian High Commission, being the appellant&sm for a visitor visa and he said that he

found those documents “much more persuasive”.

The first member concluded by saying that he ditlatcept that the appellant had
been involved in trade union activity in Kerala ¢buas to bring him into conflict with
transport interests”. The first member did not atdbat the appellant had been threatened,
detained by police or beaten or that his housebegth destroyed. The first member did not
accept that the appellant had suffered harm amaytdi persecution in the past or that there
was a real chance of the appellant so sufferirtgerfuture if he should return to India in the
foreseeable future. The first member concludedttit@appellant did not have a well-founded
fear of persecution in India for the reason ofgustical opinion or for any other Convention

reason should he return there in the foreseeahlesfu

The appellant made an application for judicialieaw in the Federal Magistrates
Court. On 3 July 2006 a Federal Magistrate madersrdby consent, as follows:
1. An order in the nature of certiorari be issugdashing the decision of

the second respondent made on 6 May 2005 and hadowd on
26 May 2005, refusing the applicant a protectiogavi

2. An order in the nature of mandamus be issuedth® second
respondent to hear and determine the applicant’spliaption
according to law.

3. There be no order as to costs.

Before making those orders, the Federal Magistiaked the first respondent to the
proceedings to give details of his reasons for eotisg to the orders. He received a response
from the solicitors for the first respondent onuyJ2006. They referred to the decision in

SZEEU v Minister for Immigration and Multiculturéffairs (2006) 150 FCR 214 and said:
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The Minister considers that there is an arguablesglictional error affecting
the Tribunal’s decision because the Tribunal faitedout information gained
from its own researches about Mr Somaraj and MrelRdjan to the applicant
in a s 424A letter. Our client considers that arflyathis information formed
a part of the Tribunal's reasons and concerned “do@v person”.

On the remitter the Tribunal wrote to the appdllam 15 July 2006 referring to the

fact that his case had been remitted to it andingzhim to provide any documents or written

arguments he wished to provide.

On 7 August 2006 the Tribunal wrote to the apmll@he following is my summary

of the points made in the Tribunal’s letter:

1. The Tribunal had before it information thatansidered could be the reason or a part

of the reason for affirming the decision not torgra protection visa to the appellant.

The matters identified by the Tribunal in the Ietieere the following:

(@)

(b)

©)

(d)

The apparent inconsistency between the appsllatatement in some of the
documents that he had never been convicted of ame ®r offence, and his
assertion in other documents that he had beenrsmuteto three months’

imprisonment in June 2003.

The appellant’s assertion that he had remowesds from a ‘godown’ operated
by a BJP leader and burnt it down might lead thbuhal to conclude that any
charges laid as a result of the incident were tavdb criminal action on the

appellant’s part and not for political reasons.

The Tribunal had information that the man thepedlant described as
chairman of the Kerala Transport Association, MPKSomaraj, was in fact
the Transport Commissioner. If that were accepteeh that might cause the
Tribunal to reject the appellant’s claim that heswadversely regarded by
Mr Somaraj because he threatened his business estdoged two of his

lorries.

The Tribunal member had information that Mr &dRdran was a member of
the Communist Party. The appellant had claimed ¥MatRajendran had
destroyed his house and tried to have him arresée@use of his political

activities. If the Tribunal accepted that Mr Rajeard was a member of the
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Communist Party it might find it difficult to accethat Mr Rajendran would

seek to harm the appellant because of his politic@vities.

(e) The Tribunal referred to the appellant's apglan for a visitor visa. It
referred to the fact that a curriculum vitae in@dddn that application was
dated 22 April 2004 and said that if it concludédttthe appellant was
preparing to travel to Australia as early as AprilMay 2004 it could reject
his claim that it was not until July 2004 that hasmffered assistance to leave
India. The letter states that such a conclusionldvéurther undermine the
credibility of the appellant’s claims.

2. The Tribunal member considering the appellacése would listen to the tape

recording of the Tribunal hearing on 10 Februar§320

The appellant replied to this letter on 29 Aug2@®6. On 19 October 2006 the second
member handed down the Tribunal decision and agairibunal affirmed the decision of

the delegate.

The second member noted the material before mnotyding the material resulting
from the appellant’s appearance at the hearingréé¢he first member on 10 February 2005.
He referred to the decision of the first member.réferred to the fact that he had listened to
the tape recording of the hearing and he refercethé two s 424A letters sent by the

Tribunal.

Theissues arising in relation to the decision undeviegvy within s 425(1) are to be
identified by examining the second member's reasaibether they would have been
apparent to the applicant for review will, orditamt least, be determined by examining the
delegate’s reasons, any correspondence betweeapgieant and the Tribunal before the
hearing and the events at the hearing. It is caewet this point to consider how the second
member dealt with the six matters, which the appelsubmitted were issues within s 425(1).
Those matters are listed in [64] below. As to tingt imatter, the second member found that
the appellant was not involved in political anddgaunion activity in India. As to the second
matter, the second member did rely on differenets/iden the appellant’s written and oral
claims in rejecting his claims. As to the third teatthe second member did rely on the fact

that the appellant could not explain why Mr Rajemmdwould want to kill him in rejecting his



62

63

64

-26 -

claims. As to the fourth and fifth matters, theam®st member did rely on both the timing and
content of the visitor visa application in rejegtithe appellant’'s claims. As to the sixth
matter, the second member did reject the appetlatdim that he was attacked on the ground
of religion in December 2003 although it is unclédhe lateness of the claim contributed to

that finding.

The appellant appeared in person before the Hedéagistrate on the second
application for judicial review. A number of thegaments that he raised before the Federal
Magistrate need not be mentioned. There was referenthe question whether the Tribunal
was required to give a second invitation to app@&ae Federal Magistrate referred to a
number of decisions includinZEPZ v Minister for Immigration and Multiculturalffairs
(2006) 159 FCR 291 and concluded the Tribunal fwdmred in not inviting the appellant to

attend a second hearing.

At the hearing of the appeal before this Cous, dppellant was granted leave to rely
on amended grounds of appeal. Three grounds ohppe raised. First, it is contended that
in every case after orders are made on an applicdtr judicial review quashing the
decision of the Tribunal and ordering the Tribut@ldetermine the application for review
according to law, the Tribunal is required to isandnvitation to appear pursuant to s 425(1)
of the Act.

Secondly, and in the alternative, it is contentted the hearing held by the Tribunal
did not satisfy the requirements of s 425(1) ofAlcé because the appellant was not given the

opportunity to give evidence and make submissiatts mespect to the following issues:

1. Whether the appellant was in fact involved iditmal or trade union activities in
India;
2. Whether any differences between the appellantten claims and his oral evidence

might lead to the rejection of his oral evidencelarms;
3. Because Mr Rajendran was a communist he wouldvant to kill the appellant;

4, The appellant’s claims about his activitiesume and July 2004 were false in light of
the information contained in his application fovisa to enter and remain in Australia

made in India;
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5. The information in that application (made in igjdwas more persuasive than the

claims made in his protection visa application; and

6. The appellant was not attacked on religious musun December 2003 because the

claim was raised late.

Thirdly, the appellant contended that he was dkpiecedural fairness in that the
hearing before the Tribunal took place on 10 Felyr2®05 and yet the decision by the
second member was signed on 26 September 2006aadédhdown on 19 October 2006. As
| understand the argument, it is that in thoseuanstances the delay meant that the Tribunal

could proceed properly only by giving a secondtaion to appear.

SZHKA

The appellant is a citizen of the People’s RepubfiChina. He arrived in Australia
on 11 December 2004 and on 15 December 2004 hedoadg application for a Protection
(Class XA) visa with the then Department of Immtgra and Multicultural and Indigenous
Affairs. In a statement which formed part of hipkgation, the appellant claimed that he was
born on 3 June 1971 and that he had spent somertithe United States of America. In that
country, he came across some Falun Gong membeilsemadhe interested in their activities.
He started to participate in those activities aacphactised Falun Gong in his “spare time”.
On returning to China, he was threatened with b&inglved in Falun Gong and he could
not practise Falun Gong in public. He claimed tiostards the end of 2003 he was arrested
for practising Falun Gong. He claimed that “by speways” he was finally released. He
claimed that he was beaten and tormented emotjortdé# claimed that in mid-2004 the
police started to investigate him again. He paicfenmoney” to get a passport and visa to
come to Australia for protection. In the applicatifmorm itself he stated that he “paid more

than the usual amount” to obtain his passport.

On 24 March 2005 a delegate of the Minister wtotéhe appellant advising him that

his application for a protection visa had beensetl

On 29 April 2005 the appellant made an applicafmmreview by the Tribunal. In a
short statement attached to that application, &ieneld that he was born on 3 June 1971. He
claimed that he had been to the USA and that Beldecame a Falun Gong member there.
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He claimed to have participated in activities, preably Falun Gong activities, in the USA,
China and Australia. He claimed that he suffere@ma and that he would face persecution

in China because of his involvement in Falun Gong.

On 13 July 2005 the appellant was given an ineitato appear under s 425(1) of the
Act. He accepted that invitation and appearedhagaaing of the Tribunal on 10 August 2005.
He gave oral evidence at the hearing. By deciseimdad down on 15 September 2005, the
first member affirmed the decision of the deleghiehis reasons the first member set out the
appellant’s claims and discussed his evidence. iéf lshronology as revealed in the first
member’s reasons is that the appellant is a 33-gldacitizen of China who was born and
lived in Beijing until 1999. He lived in the UniteStates from 2000 to March 2003 and in
March 2003 he returned to Beijing where he remaimetii November 2004. The appellant
was married in Beijing in 2003. The appellant I€hina and travelled to Australia in
November or December 2004. He had a passport waidtbeen issued in Beijing in October
2004 and he entered Australia on a temporary bssinisa issued in Beijing in December
2004. The appellant presented a PRC travel documwéith had been issued by PRC
officials in Australia in December 2004 in order teplace the passport issued to the
appellant in October 2004. The passport had beameel by the tour guide in Sydney. The
first member asked the appellant about his aa@withile he was in the USA and his contact
with the authorities in China on his return to thatintry in March 2003. The appellant told
the first member that he had been able to secsrectease after the police had arrested him
in December 2003 by bribing the police. He alstéxlithe PSB office in order to secure the
return of his passport in April 2004. The first mman asked the appellant about his practice
of Falun Gong in China and how it was he had bdxa @ finance his trip from China to

Australia. The reasons of the first member contfagnfollowing passage:

The Applicant said that his wife, who works as acoantant in an
electronics company, paid some money, and he veithdiunds from his own
account. He said that the PSB had prevented him frithdrawing more than
RMB1000 (approximately $A160) at a time. The Trduasked how it was,
then, that he had managed to pay large bribes mthThe Applicant
responded that they had written letters to the bnkuthorise these larger
withdrawals.

The first member asked the appellant why he hadefioChina earlier and about his

practice of Falun Gong in Australia. He was asKeauathe Falun Gong exercises. | will not
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set out all the findings of the first member. Isigficient to say he was not satisfied that the
appellant had left China to escape persecutiofadt) he said that the appellant’s departure
appears to have been both orderly and planned.fifdtemember said that he was not

satisfied that the appellant was a genuine FalumgGuactitioner. The first member said that

he was not satisfied that the appellant was of @@vinterest to the authorities in China or
that he had a subjective fear of the authoritiesafoy reason. The first member said that he
was not satisfied that the appellant was a reliabiteess, nor that he was a Falun Gong

adherent.

The appellant lodged an application for reviewhwiihe Federal Magistrates Court.

On 8 August 2006 a Federal Magistrate made ortgrspnsent, as follows (relevantly):

2. A writ of certiorari issue to quash the decisiaf the second
respondent handed down on 15 September 2005.
3. A writ of mandamus issue to compel the secorsporedent to

reconsider and determine the application accordim¢gaw.

This Court has no information as to the groundsnuwhich these orders were made
or the basis upon which the first respondent caeseto them being made. It was not

suggested that the grounds themselves necessitatmbnd invitation to appear.

On the remitter the Tribunal wrote to the appéllam 15 September 2006 giving him
details of information which was relevant becausmay lead the Tribunal to conclude that
the appellant’s claims were not credible. Six niatteere identified and, generally speaking,
they were matters which were inconsistencies ocgreed inconsistencies in the appellant’s
claims and evidence, and matters which went tosthige of whether he was a genuine Falun
Gong practitioner. The sixth matter was in thedaihg terms:

6. You were asked at your hearing before the ptevitribunal how you
financed your travel to Australia and the largel®s you claimed to
have paid. You said that your wife had paid som@&eyocand you
withdrew funds from your bank account. You did exqilain how you
accumulated these large sums if you were not wgrkimd you [sic]
wife had resigned from her job to give birth to yohild.

The appellant responded to the letter on 10 Oct2b66. As to the sixth matter, he
said:
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6. When | was in China | could afford to raise mfeywdaughter, when |
was not working, and | could pay money to secureaet®ase, because
| made US$70000 in USA, that was my savings. Btitl Ineeded to
leave, because US$70000 would not be enough forcoheipted
government in China.

On 31 October 2006 the second member handed dwsviirtbunal’s decision. The
second member said that the appellant’'s accourtis afivolvement in Falun Gong whilst in

the USA had varied substantially over time. He mik@efollowing comments:

While, in his primary application, he stated tha hecame a Falun Gong
member in the United Sates [sic] and practiced][$ichis spare time, his
recent letter states that he did not ‘really praeti[sic]. It seems that he now
does not consider that, in the United States, he wamember’ of Falun
Gong. (I note that his terminology departs frommal Falun Gong usage.
Falun Gong is not an organisation with members.isitdescribed as a
cultivation system with practitioners.)

The second member referred to the fact that tpellmt’'s account of his experiences
upon his return to China and of his knowledge dtifr@&ong practice on his return to China
and prior to his alleged detention in December 20@8 been the subject of different
accounts. The second member said that he would bege “somewhat less concerned”
about these discrepancies and implausibilitiebef dppellant had shown greater knowledge

of Falun Gong beliefs and practice at the heatiteydid not do so.

As to the appellant’s evidence as to the sourdbefunds he used in order to pay the
bribes, the second member said the following:

The Tribunal’s letter asked the applicant how hel fimanced the bribes he

claimed to have paid. At hearing, he stated thab&e authorised payment by

his bank. In his recent letter, he claimed to hsaeed $US70,000 while in the

United States — a claim not mentioned at hearingmdisked by the presiding

Member how he had financed his bribes. | find tleeent explanation
implausible and | do not accept it.

The second member said that he was not satidfi@dthhe appellant was a genuine
Falun Gong practitioner, and he was not satisfieed the appellant had a well-founded fear
of persecution in China by reason of his religiois, membership of a particular social group,

or for any other Convention reason.
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On his application for judicial review, the apjpeit relied on one ground, namely, the
failure of the Tribunal to issue a second invitatito appear after the matter had been
remitted to it. The Federal Magistrate rejected tr@und. He referred to the decision in
SZEPZ159 FCR 291 and concluded that because the appel&pplication for review was
one review, albeit that the Tribunal at differeimés was constituted by different Tribunal

members, there had been no breach of s 425(1).

The appellant prepared his own notice of appealti@ hearing of the appeal, his
counsel developed his challenges by putting the dulamissions that were also put by the
appellant’s counsel in the appeal involving SZGQBe([63] and [64] above). As far as the
alternative submission is concerned, the appelauimitted that he was not given the

opportunity to give evidence and make submissiatis iespect to the following issues:

1. The question of how the appellant obtained thaeys in his account.

2. The appellant’s use of the term “member” of Raliong.

| ssues on the appeals

It seems that the Tribunal may not have been ¢basea party to the appeal involving

SZHKA. It must be a party and | would make an ojdaring it as a party to that appeal.

It was not suggested in either appeal that the fofrthe orders made as a result of the
successful applications for judicial review werkevant to the resolution of the issues on the

appeal.

The first submission and the alternative submissiere put on the assumption that
s 425(1) contained the obligation on the Tribuniad &earing conducted after the acceptance
of an invitation to appear. That assumption appealave been made either because s 422B
precluded the operation of the common law ruleprotedural fairness, or because if those
rules continue to operate, they do not add anythnghe obligation in s 425(1). That
assumption appears to be correct.

Section 425 of the Act is in the following terms:

425 Tribunal must invite applicant to appear
(1) The Tribunal must invite the applicant to appé&&fore the
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Tribunal to give evidence and present argumentstired to the
issues arising in relation to the decision underiegv.

(2) Subsection (1) does not apply if:

(@) the Tribunal considers that it should decide tieview
in the applicant’s favour on the basis of the miaier
before it; or

(b) the applicant consents to the Tribunal deciditig
review without the applicant appearing before it; o

(© subsection 424C(1) or (2) applies to the appiic

3) If any of the paragraphs in subsection (2)ho$ tsection apply,
the applicant is not entitled to appear before Tmdbunal.

None of the exceptions in s 425(2) are relevawitimer appeal and they may be put to

one side. | will refer simply to the obligations™25(1).

The obligation on the Tribunal in s 425(1) is twegthe applicant for review an
invitation to appear before it. Clearly, it is esaged by s 425(1) and the sections which
immediately follow it that an oral hearing will Ineld if the applicant accepts the Tribunal's

invitation.

As | have said, in the case of each of the appbaldribunal was constituted by a
different member on the application for review lgenemitted to it by order of the Federal
Magistrates Court. That was done presumably byRhecipal Member of the Tribunal
exercising his power in s 421 of the Act to givevigtten direction about the constitution of
the Tribunal. The appeals were conducted on this liaat in the ordinary case on a remitter
a different member from the member who first coesed the application for review will be

nominated.

No party submitted that there was a general giadhat on a remitter the Tribunal
was required to, in effect, start again and, faaregle, give the Secretary written notice of
the making of the application for review: s 418eféis no such principle. Counsel for the
appellant SZHKA sought to support his argumentsdigrence to certain statements by the
High Court inMinister for Immigration and Multicultural Affairsy Bhardwaj(2002) 209
CLR 597 as to the status of a Tribunal decisioaatdd with jurisdictional error. However, to
do so is to confuse a Tribunal decision with antation to appear under s 425(1) and a

subsequent Tribunal hearing. At the same time isaH-evident that if the basis of a
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successful application for judicial review and sdpgent remitter to the Tribunal is a failure
by the Tribunal to comply with s 425(1) then a s&tanvitation to appear may need to be

given.

As | have said, the appellant’s submission in eggbeal was that in every case of a
remitter following a successful application for icidl review the Tribunal is required to give
a second invitation to appear under s 425(1). Tieenative submission in each appeal was
that, in the particular circumstances of each cdmeprovisions of s 425(1) were re-engaged
such that a second invitation had to be given. Soratters were put at a general level in
relation to the first submission and then, in ielato the alternative submission, were said to
arise on the particular facts of the case. For @tanit was submitted that in many cates
issues arising in relation to the decision underieg, as that phrase is used in s 425(1), will
have changed between the time of the first inwtatio appear and the time at which the
Tribunal comes to consider the application for e@wbn a remitter. That point was advanced
in support of the appellants’ first submission. mhen the alternative submission, the
appellants submitted that in fact the issues hathgid between the two points in time and it

was necessary to give a second invitation to appeander to comply with s 425(1).

The appellants’ first submission raises an isduteproper construction of s 425(1)
in the scheme of procedural fairness provided fothie Act. Leaving aside whether the
section is engaged by the particular facts of & ¢dmat is, the alternative submission), there
is nothing in the terms of s 425(1) which stategwen suggests that on a remitter a second
invitation to appear must be given. In fact, thetise places the obligation to give an
invitation to appear orthe Tribunal not on any particular member of the Tribunal.
Nevertheless, the appellants contend that therea arember of features of the scheme of
procedural fairness in the Act, and the way in \tttee Tribunal operates, which support the
conclusion that it was the intention of Parliam#mdt on a remitter a second invitation to

appear must be given.

First, the appellants emphasised the undoubtedrianpce of the invitation to appear
to an applicant for review and an appearance beferdribunal to the scheme of procedural
fairness provided in the Act.
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Secondly, the appellants submitted that it would grocedurally unfair for an
applicant for review not to be given a second miiein to appear in circumstances in which
there is a different Tribunal member making theiglen and the fact that questions of
credibility, sometimes influenced by demeanouremfplay a crucial role in the outcome of
an application for review. There is considerabledoin this point. The appellants’ point is
partly answered by the fact that the Act does cuptate situations in which a Tribunal
member who did not hear or see the applicant giwdeace makes the decision on the
application for review. Section 422 provides thettmayoccur if a member who started the
review becomes unavailable and s 422A providesitimay occur if a member who started
the review is removed in the interests of achievimg efficient conduct of the review in
accordance with the objective set out in subs 420{lmay also occur if the Tribunal
appoints a person within s 428(1)(a) or (b) to tak&lence on oath or affirmation for the
purpose of a review. Subsections (4) and (5) &&pfovide as follows:

4) If a person (other than the Tribunal as condét for the purpose of

the review) exercises the power of the Tribunatalce evidence on
oath or affirmation for the purpose of a reviewe fperson must cause

a written record of the evidence taken to be madé sent to the
Tribunal.

(5) If the Tribunal receives, under subsection @)ecord of evidence
given by the applicant, the Tribunal, for the pusps of section 425, is
taken to have given the applicant an opportunitgppear before it to
give evidence.

These provisions were discussed by the Full Cafuthis Court inLiu v Minister for
Immigration and Multicultural Affairs(2001) 113 FCR 541Liu concerned a Tribunal
member who resigned after a hearing but beforengind decision on an application for
review and another Tribunal member, without givihg applicant a second invitation to
appear under s 425(1), deciding the applicatiorthenground that the applicant was not a

credible witness.

The Court said that the right given to an appliday s 425(1) was an important
substantive right, but not an absolute right. Tlril€said that s 422 did not by its express
terms grant a right to a second invitation to apgat552 [43]) and that such a right did not
emerge from “the context of the merits review systerovided for by the Parliament in
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relation to protection visa decisions because mfygortant substantive right” is qualified by
the discretion given to the Tribunal under s 428 (at’553 [47]).

Thirdly, the appellants submitted that as the dmdd must make its decision having
regard to the circumstances as they exist at the bf decision that is indicative of, or
supports, a conclusion that Parliament intendets25(1) operate on a remitter by reason
of a successful application for judicial review.whs said that circumstances may have
changed between the first invitation to appearthediecision on the remitter. The fact that a
Tribunal decision must be made having regard toctr@imstances existing at the time of
decision is well-established by authorities in t@isurt: Minister for Immigration and Ethnic
Affairs v Singh(1997) 72 FCR 288Minister for Immigration and Ethnic Affairs v Singh
(1997) 74 FCR 553. The proposition is also cleadyablished by authorities in the High
Court: Minister for Immigration and Multicultural Affairs Thiyagarajah(2000) 199 CLR
343 at 354-355 [28] per Gleeson CJ, McHugh, Gumnamd Hayne JJ and was stated
specifically in the context of a remitter back e fTribunal after a successful application for
judicial review inMinister for Immigration and Multicultural Affairy Wang(2003) 215
CLR 518 at 526 [18] per Gleeson CJ; at 530-532-[88] per McHugh J; at 542 [77] per
Gummow and Hayne JJ. There is considerable forahisnpoint: after all, the invitation
referred to in s 425(1) is one to appear beforeTthleunal to give evidence and present
arguments relating tthe issues arising in relation to the decision una®iew and it is no
doubt true that the issues may have changed, bettheefirst invitation to appear and the
decision on the remitter because the facts havageth making the right to give evidence
important, or because the issues may have beestrecaeformulated as a result of the
successful application for judicial review, makitige right to present arguments important.

At the same time none of these things may havedragup

Fourthly, the appellants referred to the fact thate will often be considerable delay
between the first invitation to appear (and a mgafollowing the invitation) and the decision
on the remitter. The appellants submitted that &siwe delay without a rehearing can give
rise to a breach of the rules of procedural fasn®s\IS v Minister for Immigration and
Multicultural and Indigenous Affairg2005) 228 CLR 470. That might mean that in a
particular case the Tribunal, in order to overcothe problem caused by the delay, is

required to give a second invitation to appear ursdé25(1), but | do not think that it can
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lead to the conclusion that it was the intentioPafliament that in every case of a remitter a

second invitation must be given.

The appellants’ arguments have considerable farwk the point is not free from
difficulty. However, | do not think that the argunte are of sufficient force to lead to the
conclusion that, despite the absence of expressisvor the Act, Parliament must have
intended that in every case of a remitter on aesgful application for judicial review a
second invitation to appear under s 425(1) mugfiven. It all depends on the circumstances.
As | said earlier, one class of case in which asédnvitation to appear must be given is
where a failure to comply with s 425(1) forms thesis of the successful application for

judicial review.

Before leaving the first submission, referenceusthdbe made to the decision of the
Full Court of this Court ir62EPZ159 FCR 291. This case is not directly on poilihcaugh
the Court did consider a related issue. The issagewhether the Tribunal had complied with
s 424A of the Act in circumstances in which theblinal had sent a letter under s 424A, its
decision was subsequently set aside by consemrm ap@ication for judicial review and after
the remitter the Tribunal made its decision witheahding a second or further letter under
S 424A to similar effect as the first letter. ThadlFCourt said that there had been no failure to
comply with s 424A and emphasised the fact tha24Adand other sections referredtte

Tribunal The decision provides some support for the canatul have reached.

I turn now to consider the alternative submissiade by each of the appellants.

In response to the submission, the first respansidomitted that even if there was an
issuewithin s 425(1) and that was not identified ashshig the delegate in his or her decision,
nor by the Tribunal prior, to or at, a hearing be tTribunal, that circumstance did not
re-engage s 425(1) if, at the time of the hearihthe Tribunal, s 425(1) had been complied
with. In other words, s 425(1) did not have whatda#led anambulatory operationHe
submitted that the decision of the High Court SBBEL v Minister for Immigration and
Multicultural and Indigenous Affair§2006) 228 CLR 152 did not deal with such a sitmt
because in that case the failure to comply witl2S(%) occurred at or prior to the hearing of
the Tribunal. He submitted that s 425(1) had a éoaed for all” operation, and the obligation
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was not reactivated upon a néssuebeing identified after the hearing. In supporttiwt

submission the first respondent advanced the fatigunatters:

1. The overall structure of Div 4 of Pt 7 of thetAeflected a sequential procedure in
which a hearing normally followed the refinementtoé issues. He submitted that in
enacting Div 4, Parliament envisaged a “predomigadbcumentary process” of
review, in which an oral hearing was “no more tloae step” $AAP v Minister for
Immigration and Multicultural and Indigenous Affaif2005) 228 CLR 294 at 350
[192] per Hayne J).

2. The decision iI8AAP228 CLR 294 means that the obligation to complhsi424A
continues to apply at, or after, a hearing. He stibth that the existence of a
mandatory written process (that is, the processsaged by s 424A) supported the

conclusion that a further oral hearing was not ireqgu

3. If an invitation to appear must be given eaoteta new issue emerges it may be very
difficult to complete the process, particularlyah applicant for review wishes to
delay the determination of his application for eavi An analogy was drawn with the
interpretation of s 424A rejected by the High Court SZBYR v Minister for
Immigration and Citizenshif2007) 81 ALJR 1190 and described by the Court as
leading to airculus inextricabilis(at 1196 [19]-[20]).

101 In my opinion these arguments must yield to thearcilwords of s 425(1) and the
interpretation of the section by the High CourtS3ZBEL228 CLR 152. An invitation to
appear must be given to an applicant and, if aeceie or she must be given the opportunity
to give evidence and present argumemdsiting to the issues arising in relation to the

decision under review

102 In SZBEL 228 CLR 152 the Court was concerned with the commaw rules of
procedural fairness and their operation in a paldic statutory context including s 425.
Nevertheless, the Court placed considerable empbaghe wordsi$sues arising in relation
to the decision under reviéwn s 425(1) and, in giving an example in suppoftits
conclusions, said there would be both a failureatcord procedural fairness and non-
compliance with s 425(1). The Court said (at 163-[35]-[37]):
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But unless the Tribunal tells the applicant sdmmet different, the
applicant would be entitled to assume that the eeagyiven by the delegate
for refusing to grant the application will identiffyne issues that arise in
relation to that decision.

That this is the consequence of the statutorgreehcan be illustrated by
taking a simple example. Suppose (as was the cas® lthe delegate
concludes that the applicant for a protection vigaa national of a

particular country (here, Iran). Absent any warnitgthe contrary from the
Tribunal, there would be no issue in the Tribunéloat nationality that

could be described as an issue arising in relattonthe decision under
review. If the Tribunal invited the applicant topgar, said nothing about
any possible doubt about the applicant’s natioyaldand then decided the
review on the basis that the applicant was not #omal of the country

claimed, there would not have been compliance s425(1); the applicant
would not have been accorded procedural fairness.

An invitation to appear to give evidence and pneésgguments relating to the issues
arising in relation to the decision under revievamsessential part of the review conducted by
the Tribunal and if an issue in relation to theisien under review emerges after the hearing
conducted by the Tribunal then, in my opinion, eosel invitation to appear must be given. |
would add the following observations on the thirguanent advanced by the first respondent.
The argument assumes that a broad meaning isgvée to the wordssuesin s 425(1) and
that there is a far-reaching obligation on the Unié to advise the applicant for review of the
issues. Those assumptions require examination.der @o succeed in showing that s 425(1)
has not been complied with, an applicant for revieust show that there is a matter which is
an issue arising in relation to the decision undetiew and that he was not given the
opportunity to appear before the Tribunal to givelence and present arguments relating to
that issue because it was not apparent to himitthas an issue and he was not warned by
the Tribunal that it was or may be an issue. Thahe nature of the obligation, although it
must be accepted that questions of fact and degteeften be involved. Furthermore, there
is a distinction between evidence relating to amiesand the issue itself and it seems to me
that not every matter which might engage the obbgain s 424A involves a new issue or a
further issue or a previously unidentified issureatldition to these considerations, it must be
remembered, as the High Court pointed oBABEL228 CLR 152, that there may be many
ways in which it will become apparent to an appiidar review that a particular matter is an
issue. INSZBEL228 CLR at 165-166 [47] the Court said (at 169)47
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First, there may well be cases, perhaps many casd®re either the
delegate’s decision, or the Tribunal's statements goestions during a
hearing, sufficiently indicate to an applicant tretterything he or she says in
support of the application is in issue. That indica may be given in many
ways. It is not necessary (and often would be inggate) for the Tribunal
to put to an applicant, in so many words, that helwe is lying, that he or she
may not be accepted as a witness of truth, orlieabr she may be thought to
be embellishing the account that is given of cer@rents. The proceedings
are not adversarial and the Tribunal is not, anchid to adopt the position of,
a contradictor. But where, as here, there are sjpeaspects of an applicant’s
account, that the Tribunal considersay be important to the decision and
may be open to doubt, the Tribunal must at leakttlas applicant to expand
upon those aspects of the account and ask thecapplto explain why the
account should be accepted.

The conclusions | have reached in relation tofitis¢ submission and the alternative
submission are consistent with the views exprebgesingle Judges of this Court 8ZILQ v
Minister for Immigration and Citizenshif2007) 163 FCR 304 an8BRF v Minister for
Immigration and Citizenshi2008) 101 ALD 559; [2008] FCA 712. Insofar as Clvay J
was expressing a contrary conclusiorSlBHLM v Minister for Immigration and Citizenship
(2007) 98 ALD 567 at 574 [34]); [2007] FCA 1100ybuld respectfully disagree with it.

| turn now to apply these principles to the fanteach appeal.

SZGOD

The first respondent accepts that there was are igsthin s 425(1), which, on the
material, was not apparent to the appellant paorot at the hearing of the Tribunal and
which was important to the decision of the Tribuoalthe remitter. It was not in fact one of
the matters said by the appellant to be an isseee [@1]) although it is a related matter. The
issue was whether the appellant was involved irtrdresport industry at all. The Tribunal on
the remitter found that the appellant was not imgdl in the transport industry. That issue
was a fundamental one in the sense that his clafmpslitical and trade union activity were

based on it.

The delegate’s reasons for refusal contain notingndicate that he rejected the
appellant’s claim that he was involved in the t@ors industry. In fact they suggest that he
accepted that claim. At the hearing of the Tribua#though the first member challenged a
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number of the appellant’s claims he did not chaéethe appellant’s claim that he was

involved in the transport industry.

It seems the finding of the first member was basethrgely based, on information in
the appellant’s visitor visa application which thebunal obtained shortly after the hearing.
That information suggested that the appellant wéimadirector and not involved in the
transport industry and although that was put toappellant in a s 424A letter sent by the
Tribunal after the hearing, a second invitation dppear was never given. In the
circumstances, the first respondent was correcohcede that if his submission that s 425(1)
had a once-and-for-all operation was not acceptex there had been a failure to comply
with s 425(1).

The appellant submitted there were other mattdretwsupport a conclusion that
there was a failure to comply with s 425(1). | ddcaddress those matters. The matter | have
just addressed deals with the information in theedpnt’'s visitor visa application and
therefore particulars (4) and (5) (see [64] abot#®). the purposes of the first matter | will
treat the appellant’s involvement in the transjpaiitistry as separate from his involvement in
political and trade union activities. The extentlud appellant’s involvement in political and
trade union activities in India (particular (1))datme significant differences and discrepancies
in the appellant’s accounts (particular (2)) werattars being considered by the Tribunal at
the time of the hearing and it is plain from thstfimember’s description of that hearing that
that would have been apparent to the appellaraddfition, it seems that the fact that the first
matter (particular (1)) was an issue would havenbemgparent from the delegate’s reasons.
Neither matter identified in particular (1) or (@lled for a second invitation to appear. Nor,
in my opinion, did the matter in particular (3). Ate hearing, the appellant told the first
member that Mr Rajendran was a member of the Congndtarty who had stood for
election to a legislative body. The first membemwesfioned the appellant about whether
Mr Rajendran had wanted to kill the appellant. Thid&unal’'s conclusion on the remitter that
the appellant’s failure to explain why, in the cinastances, Mr Rajendran would want to Kkill
him undermined his credibility is not an issue with 425(1). Nor did the matter in particular
(6) call for a second invitation to appear. Themlavas made at the hearing. The appellant
was asked about it. Ultimately, the particular rdlavas rejected. Those events do not give

rise to a failure to comply with s 425(1).
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In view of the fact that the appellant has suceddd relation to the second ground of

appeal, it is not necessary to deal with the thnalind of appeal.

SZHKA

The appellant submits that there were two matidreh required the Tribunal to
issue a second invitation to appear under s 425 (the Act.

The first matter identified by the appellant isahtihe appellant obtained the funds he
used to pay the bribes he claimed he had paidisiresponse to the Tribunal's s 424A letter
the appellant said that he had saved $US70,000ewhilthe United States. The second
member said that he found his explanation impldesihd that he did not accept it. If there is
an issue within s 425(1) here it is not whetherappellant’'s explanation should be accepted
but, rather, how the appellant financed the payméthe bribes he claimed he had paid. As
the second member noted, at the hearing the fieshimer asked the appellant how he had
financed the payment of the bribes. The issue waiged with the appellant at the hearing and
there was no obligation on the Tribunal to giveeaosid invitation by reason of this matter.
The fact that by reason of a letter sent under4A4&f the Act the appellant was given an
opportunity to provide an explanation as to thersewf the funds, a topic raised with him at
the hearing of the Tribunal, does not mean thatekanation then became an issue within s
425(1).

The second matter identified by the appellanbhésgecond member’s reference to the
appellant’s use of Falun Gomgemberas opposed to Falun Gopgactitioner. It is true that
the appellant was not afforded an opportunity t@ gividence and present arguments relating
to this matter. If the matter constitutes igaue arising in relation to the decision under
review, within the meaning of s 425(1) of the Act, thée fTribunal would have failed to
comply with its obligations under that subsectidfhether a matter such as this constitutes

anissuedepends upon two requirements.

The first is that the matter play a part in thebtinal member’s decision on the
application for review. Matters not playing any tpeannot, in my view, be said to arige

relation to the decisian
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The second question is that the matter be sultamough to constitute assue
That depends, obviously enough, on the interpmtadi the wordssuesin s 425(1). On a
narrow interpretationissuesmight be defined only as the main elements of gplieant’s
claim. | do not think that such a narrow interptieta would be correct. I5ZBEL the High
Court said that the reasons given by a delegateefosing to grant an application identify the
issues that arise in relation to that decision. téfat much more specific than the main
elements might become issues in relation to a dedéggdecision by virtue of the delegate’s
reasons. Equally, matters much more specific th@nmain elements, which the Tribunal
considers to be in question irrespective of theegktie’s reasons, may constitugsues
arising in relation to the decision under reviewithin s 425(1). In my view, issues,
relevantly, are all matters not of an insubstamta&blre which the Tribunal considers to be in

guestion.

Returning to the present facts, the first requertns made out. In one sense, the
second member’s reference to it was no more thaafeaence in passing. However, it is in
his reasons and | have reached the conclusion gtaiuld proceed on the basis that it did
play a part in his decision on the applicationr®riew. The second requirement is also made
out because the Tribunal, in placing significanoetlte use by the appellant of Falun Gong
memberas distinct from Falun Gongractitioner raised a question which would not, on the
material before the Court, have been apparent assae to the appellant. The nature of the
matter and the decision of the High CourtSABELon the facts lead me to the conclusion
that it was an issue arising in relation to theisglen under review and that, therefore, there

was a failure to comply with s 425 of the Act.

Conclusions

SZGOD

For the reasons | have given, the appeal mustid®seal and the orders made by the
Federal Magistrates Court on 10 September 20021(d¢kian that amending the name of the
first respondent) set aside. In lieu of those @ dieere should be orders as follows:

1. A writ of certiorari issue quashing the decisiohthe Refugee Review Tribunal
handed down on 19 October 2006 (RRT Case Numbédr9Sae67).



118

-43 -

2. A writ of mandamus issue directed to the RefuBegiew Tribunal requiring it to

hear and determine the appellant’s applicatiomdeiew according to law.

The first respondent must pay the costs of the ligppeof the appeal and of the application

before the Federal Magistrates Court (if any).

SZHKA

The Refugee Review Tribunal should be joined party to the appeal.

For the reasons | have given, the appeal mustitiwexd and the orders made by the Federal
Magistrates Court on 27 March 2007 set aside.eln dif those orders there should be orders

as follows:

1. A writ of certiorari issue quashing the decisiohthe Refugee Review Tribunal
handed down on 31 October 2006 (RRT Case Numbet3®876); and

2. A writ of mandamus issue directed to the RefuBegiew Tribunal requiring it to

hear and determine the appellant’s applicatiomdeiew according to law.

The first respondent must pay the costs of the ligyeof the appeal and of the application

before the Federal Magistrates Court.

| certify that the preceding eighty

(80) numbered paragraphs are a true
copy of the Reasons for Judgment
herein of the Honourable Justice
Besanko.
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