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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Multicultural Affairs to refuse grant the applicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958 (the Act).

The applicant, who is a citizen of Mongolia, ardva Australia and applied to the
Department of Immigration and Multicultural Affaifsr a Protection (Class XA) visa. The
delegate decided to refuse to grant the visa atifiaabthe applicant of the decision and her
review rights.

The applicant sought review of the delegate's datighe delegate refused the visa
application on the basis that the applicant issnpérson to whom Australia has protection
obligations under the Refugees Convention.

The matter is now before the Tribunal.
RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigaiegtion was lodged, in this case 5 April
2004, although some statutory qualifications erthstece then may also be relevant.

Section 36(2) of the Act relevantly provides thatigerion for a Protection (Class XA) visa

is that the applicant for the visa is a non-citimeAustralia to whom the Minister is satisfied
Australia has protection obligations under the gefs Convention as amended by the
Refugees Protocol. ‘Refugees Convention’ and ‘RefisgProtocol’ are defined to mean the
1951 Convention Relating to the Status of Refugeels1967 Protocol relating to the Status
of Refugees respectively: s.5(1) of the Act. Furttréeria for the grant of a Protection (Class
XA) visa are set out in Parts 785 and 866 of ScleeBuo the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees ConventionthedRefugees Protocol and generally
speaking, has protection obligations to people aigorefugees as defined in them. Article
1A(2) of the Convention relevantly defines a refigs any person who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grawu political opinion, is
outside the country of his nationality and is ueadn, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not having
a nationality and being outside the country offarsner habitual residence, is
unable or, owing to such fear, is unwilling to retto it.

The High Court has considered this definition imuamber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225JIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1MIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.



Sections 91R and 91S of the Act now qualify sonpeets of Article 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the partha&f persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution ézhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aamtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Aciheace” is one that is not remote or
insubstantial or a far-fetched possibility. A persan have a well-founded fear of
persecution even though the possibility of the @anson occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfras protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.



CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tleghte's decision, and other material
available to it from a range of sources.

Theapplicant appeared before the Tribunal to give@we and present arguments.

Evidence before this Tribunal

The applicant’s then adviser submitted the follayimformation on situation with sexual
minorities in Mongolia” drawn from a number of wpages:

1. A statement from a webpage frédnongoldyke / Home:
We, the homosexuals, of Mongolia
You don't have to live your life feeling ashamedyo@irself, of you sexual
orientation and/or gender identity that does notf@on with your birth
gender identity, thinking that you are the onlyedk" among so-called
"normal” people. Everywhere around the world, frAlaskan icebergs to
African forests. We, the homosexuals and gendergueepeople living
beyond the gender hierarchy, exist, have existddaalhexist. Various
scientific studies, starting with the famed Kinsestudy of sexuality, have
revealed the fact that we constitute at least 1Ibtpercent of any given social
group. However, latest anthropological and cultstaties show that the
previous studies have in fact an underestimatiavuoihumbers, that we
constitute at least 25 percent of any social grdilpthe moment, science has
been unable to determine the causes and reaseasudl orientation
formation, but the sole fact that you must be awdiis. You are not alone.
We are aplenty, and have a history as well as udttributable to our
existence. Since the Ancient civilizations of Geedeome, India. China and
Ancient Mongolian Tribes, we have been forming communities and niches
within the heterosexual society. In the contextwfural globalization and
other recent phenomena, we have re/discoveredghirto exist without
shame and ostracization. From '60s and '70s dagteentury, we have been
fighting for and have been granted one by one m@tiog of our humanity, of
our right to exist in our differences. Legally, Wwave been granted non
discrimination based on our sexual orientation.
Many governments around the world as well as pssjve multi-national
corporations and companies have introduced officrain-discrimination
policy into their practices, and many of our sistend brothers are protected
from arbitrary job refusal and firing, and have tegven the corresponding
rights to receive spousal benefits, social andtheasurance on par with
partners of heterosexual people. It has been avgears since the United
Nations Socio.Cultural Convention's article 59 (foore information please.
go to the Announcements section of the website)dediberated, and the non
discrimination issue was given a highlight to reflthe status of homosexual
people. Number of countries have recognized theetiat there ought not to
be discrimination based on one's sexual orientatalowing which they have
Trade amendments to their Constitutions.



4.

However, the situation in Mongolis is not simplyfeient from the above, it
is, grossly different. whereby we are treated asaatid non-humans. The State
of Mongolia does not only ignore the internatiocahventions it joins. it
simply uses its machineries such as police, tateobur human and civil
rights through non-recognition of us as existehisTact can be very well
attested to by people working in LGBT organizatioh#longolia, such as
MILC. You yourself being a homosexual might not @aver heard of these
organizations which is another evidence of therexédiscrimination that
goes rampantly against us. We are fighting everydagut space, for our
safety and our rights after the exemplaries withenxcommunity, but we are
still unable to reach out to all the community mensb To reach out to the
gueer community in Mongolia, we have started o hstline in late 2000
and we had advertized the hotline on two FM rathtiens. Nov we are using
the Internet for the last ten or so months. Meateyline Mongoldyke has
seen the birth of its fellow gay sites, anothep $teward that should be hailed
for the stronger we are in our unity and our vajoour realities, the sooner we
shall be able to secure our dignity and acceptanbtongolian context. On
the other hand, the longer we are silent, the longeare meek and disjointed,
the more shall we be the victims of anti-LGBT viwote, thererby losing our
sisters and brothers one by one either to deaih @ather countries avid then
the concept of greyness propagated by one plaj/tsiiahph.

Recently, one professor of economics in one Astamtry made a queer
(considering his straightness) remark during hosule. He said. "Wherever
there are many homosexuals, there you see rapmbetgo and social
development, and that is a proven fact.” Upon Ingathose words, the faithful
Webdyke was thinking, "If only all straights woulecognize it... Mongolia
will then prosper!" Another thing we must constgrité aware of is non-
discrimination within our own communities.

We had been already visited by 1900 computers atbaround the world
since the new version of Mongoldyke.org.mn had leesivated. Thanks for
the support and staying with us!

Welcome home. Welcome to your own queer space!

HOMOSEXUAL RIGHTS AROUND THE WORLD

MONGOLIA

LAWS: Has a sodomy law. Section 113 of the PermaleXprohibiting
"immoral gratification of sexual desires" can bediggainst homosexuals.

Richard Smith, in an article entitled "Queer Mongos: Is Isolation Their
Destiny?" (IIAS Newsletter, No. 29, November 2006&p://www.
ilas.nl/iiasn/29/IIASNL29 14.pdf, accessed 28 Oetod004), states that by
the time of its second general meeting in the sun@h2000, interest in
Tavilan had waned and there were only five people in ddeoe. This could
indicate timidity or timorousness on the part &f thtended constituency.
Tavilan was able to obtain a grant from the Mongolian AllEgindation to
fund a 24-hour hotline for "gay," lesbian and bisgxViongolians; however,
the funding evidently ceased.

Mongolia News Report 1999, from Ulan Bator Rhste 30th 1999



First Gay and Lesbian Group Opens Ulan Bator Off@&®up founders plan
to fight harassment

Mongolian's first gay and lesbian's rights grotgvilan or Destiny, formed
this spring because of accusations of "police lsanast and improper
sentencing procedures that violated civilian rights

This past month Tavilan opened a small office inticé Ulaanbaatar to begin
building an organization to counter such problems.

The accusation of harassment came in a Post iatemwith one of the group's
founding members. The member, one of 22 foundskgdanot to be named
for fear of intimidation.

Incorporated this past April, the group's aim hasrbto protect and promote
the rights of gay and lesbian people in Mongoli@nibers intend to create a
social network, link with gay rights groups oversead encourage better
understanding amongst the general public.

Tavilan recently participated in the Run/Walk foiD% and it regularly
organizes a Sunday basketball/volleyball game agekily social night. New
Ulaanbaatar residents are welcome to attend.

Tavilan may be contacted by E-mail at: idre9@holmw@mn and by post at:
Box 405, Ulaanbaatar 210644.

Gay Mongolia

Presently, according to the latest gossip, the mp@gstilar gay cruising place is
in front of the State Department store downtowthalgh, Ron warned "I've
also been told that it can be risky. The policestitein the ‘commie’ mode
here and stop people constantly asking for ID.régeally think the cops look
sexy in their green Russian army outfits, but | {dali trust them at all. It's
unclear if homosex is actually against the lanh@aigh my UNDP source says
itis."

His opinion was that in the "last couple of yearsrgany things have been
liberalizing in leaps and bounds so that maybe dglwares too much
anymore about snooping out gay offenses. Maybe olth&oviet system was
hard on gays so one can expect the mentality stilbéhere. "

Information provided by the Research DirectoratthefCanadian
Immigration and Refugee Board ("Mongolia: Treatmainfhomosexuals by
the authorities" 26 March 1999, MNG31446.E) ardinres homosexuality
remains very hidden in Mongolia. The same souraestShe said that
homosexuals in Mongolia who do not remain "closéteaould likely face
harassment. -

In another report ("Mongolia: Update to MNG31446ée§arding the treatment
of homosexuals,” 14 December 2000, MNG35918.E)Ribsearch
Directorate noted that Mongolia's first gay andias advocacy group,
Tavilan, had been formed in Ulaan Bator in ApriD@%ecause of "police
harassment and improper sentencing proceduresithated civilian rights'
and 'to protect and promote the rights of gay astibn people in Mongolia.”
The report noted that an Internet website thatidexinformation on Tavilan
contains the following information:



The Tavilan organisation was established in A@BI. At that time, gays and
lesbians mainly lived secluded lives, were nothtesand they had to hide. We
asked for official recognition of Tavilan by the kigolian authorities, which
was granted. Tavilan is now an official lesbian gagt organisation with a
small office in Ulaanbaatar.

Our first attempt to reach out to the public wassuxcessful. A first
newspaper article with the involvement of a colleagas a distressing
experience as the article was quite sensationaébeited a negative response.
Earlier, in December 1998, there had been a natsmaurder case. A gay
man was stabbed 53 times and died. At dint timk¢gatarted to round up
people for questioning and interrogation duringwars. Strangely, all gays
arrested were mainly asked for information aboeirtgay contacts.

One member had come out earlier in 1997 and poficeers often asked for
him. At last, they found him in a hotel where hesviiaving a business
meeting and in February 1999 he in his turn wagisoped for 48 hours.
Again, police only wanted to know what contactdbd. After that, there was
no serious police harassment

At the moment, Tavilan involves approximately 13ople. It started with
friends contacting other friends, but we now rantoom in Ulaanbaatar which
serves as office and switchboard and in June 1%98rganised courses for
safe sex among gay men.

We also want-to reach out more to lesbians, bufiadéeng this difficult
Consequently this first safe sex course was attehgepprox 20 persons and
lasted for 3 days. In addition, since May 1999 Teavbrganises basket ball
games during weekends. The aim is mainly empowerarghnetworking, but
we realise that we don't have enough experiencediacation, lobby, funding
and building a more or less professional orgarogati

We are noticing that slowly people are startingpen up and to feel more
comfortable - but this is a lengthy process. Weaavare, that police still have
files on gays and lesbians, but the Mongolian d¢tuigin does not penalise
lesbian or gay sexuality

A recent newspaper article published in June 1989 quite positive and
honest. There was a huge response from peoplegasidmewspaper
company for more information - but also a negatesponse from people who
did not want to hear about homosexuality at all.

At the moment, we are opting for a very quiet anioderate approach. We are
concentrating on reaching out, building networkd finding funds and know-
how abroad in order to make Tavilan flourish.

At the hearing the applicant submitted the follogvetatement by an official of an
organisation (Organisation A):

Being the Young Women's [officer] at [Organisati®]y | have come across many
stories of persecution and hardship of same seactdti women. [The applicant]'s
call for help is a most exceptional one.

[The applicant] is an openly bisexual woman. [Thpleant] has accessed support
through [Organisation A]. [The applicant] has conmicated to me extensively about
her activities with other lesbian and bisexual wame



It is my understanding that [the applicant] ha@&@aous relationship with a [Country
B] female partner in Australia. This relationshipled when her partner returned to
[Country B]. Since this time [the applicant] hagbective in casual sexual
relationships with a number of lesbian and bisex@hen. [The applicant] has
accessed [Organisation A] for sexual health infdromeas well as social support.
[The applicant] has shown me photographic evidefder attendance at various
lesbian social nights over the past [number] manths

The unthinkable physical persecution [the applichas endured for being bisexual in
Mongolia is heart wrenchingly shocking. [The apatit has suffered severe physical
trauma for being in openly lesbian relationshighg¢Tapplicant] has also endured the
mental anguish and trauma resulting from the rdpeofemale partner during one of
these homophobically motivated physical assaults.

In her culture, [the applicant]'s sexual identgywiewed as an illness. This cultural
construct has resulted in social isolation, retd@ccess to appropriate health care
service, and a reduced lack of employment oppdrasiior [the applicant]. This
isolation, and the ongoing physical and metal tradiom the discrimination she has
suffered, led [the applicant] to attempt to takedwen life in desperation to escape.
According to the International Lesbian and Gay Agssion, Mongolia still has a law
prohibiting sodomy as well a section of the Pernad€prohibiting "immoral
gratification of sexual desires" (Section 113).Bof these laws can be used to
discriminate against homosexuals and bisexualsuget®ons of "police harassment
and improper sentencing procedures that violatéanwights" have been made by
the countries only gay and lesbian's rights grotgwilan’ or "Destiny' (Ulan Bator
Post, June 30, 1999).

Persecution of lesbian, gay and bisexual peopldangolia is real and unjust. There
IS no context of gay community or support in Mongosomething | would consider
vital for [the applicant]'s mental and physical Weging. If [the applicant] were to
return to her country of origin, she would facegbke imprisonment and on-going
persecution.

Accompanying this statement were a number of phliafts of the applicant at a lesbian
social event.

In her oral evidence to the Tribunal the applicstated that her relationship with a woman
Person X had begun when they were 15 and contifawexver ten years. She said she had
not had any relationships with anyone else dutirag time but had had slept with a male
person prior to coming to Australia. It was forstineason she described herself as a lesbian
and a bisexual.

The Tribunal asked what she feared were she tor&uMongolia. She said that when she
was there she had been “stressed” by other peBpéesaid this had culminated in the events
when she and Person X had been at a bar and hedddand kissed and had been verbally
insulted by male patrons who had also tried towdsizem. After they left the bar, they had
been followed by two men and they had been sepghasie the men had assaulted them. She
described in graphic detail how she had manageddape from the man who had assaulted
her and had run away but Person X had been rapedsgtd that she had gone to a police
station to try and get help and the police hadstesi she provide details about the



relationship between them and she had told theg@dthat she and Person X were in a
relationship. The police said that that was thesaahey had been attacked but had agreed to
go with her but they had not found Person X. Ondtixdce of the police the applicant had
gone to Person X’'s home to see if she had manageget home and Person X had indeed
managed to get home but believed that the applitashtabandoned her and so broke off their
relationship. Person X asked her not to discugs thkationship or the attack further with
anyone.

The Tribunal asked if she had ever been attackedltiat before and she said she had not but
had “suffered” because of her lesbianism. Shetbaidat school their relationship had
become known and reported to her parents and shbden excluded from school for several
months. She said that her parents were highlycatitf her sexuality and had tried to “hit”
her and eventually “disowned” her. She said thatdher later was killed in mysterious
circumstances and had continued to love with hegheravhile she studied and completed
her university degree. She said that after thelathe was very stressed and had even tried
to commit suicide. The Tribunal asked whether shatrnade contact with a gay counselling
service. She said she had talked to someone whHored that there were “many” in
Mongolia like her but that they could do nothingptotect her. They said they would try and
find someone to help her given her current psyajiodd stress and suicidal tendencies. She
said she wanted them to talk to her mother whighhi@her did but this only increased her
mother’s high blood pressure and her mother thdvafte her to have any further contact
with the counselling service and their doctor aédithe applicant to leave her mother alone
So as to reduce her stress.

She said that she was not aware of the lesbianiteati®d in the submission and that her
then adviser had found it. She said she had navkraj it in Mongolia. She said she had had
no contact with other lesbians in Mongolia.

The applicant said she was worried about beingtabdet employment in Mongolia. She had
only applied for one position after graduation batl not been successful and had been given
no reason. The applicant said that the girl whotlgetob had been a fellow student and that
“may be” she had reported to them that the appliceas a lesbian.

She said she had come to Australia on anothethvéadad been arranged for her and for
which she had to pay money.

Independent evidence
Government reports:
UK Home Office 2005,Country of Origin Information Report — MongoliaOctober

The UK Home OfficeCountry of Origin Information Report was published in October 2005
and includes references to a number of sourcdsidimg the Immigration and Refugee
Board of Canada, International Institute for As&ndies, International Lesbian and Gay
Association and Utopia website. Please note tleastiurces referred to are dated 31 July
2000, November 2002, 5 December 2003 and 7 Jurte Z0@ UK Home Office provides
the following information on homosexuality in Morigo



6.62  Asreported by the International Gay besbian Association, ILGA (World
Legal Survey: Legal provisions, 31 July 2000), éhare no laws covering
homosexuality. As noted by the same source, “Sedti® of Penal Code
prohibiting ‘immoral gratification of sexual des#fecan be used against
homosexuals.[18]

6.63  As noted by the Canadian IRB in a regatéd 5 December 2003,
information on the treatment of homosexuals in Maiagis scarce. Citing a
report by the IGLA the IRB report stated:

“Mongolia has no sodomy laws per se, but lackssppecific human rights
protection on the basis of sexual orientation amekschot recognize same-sex
relationships [through] a domestic partnershipiait anion policy. Although
Mongolia’s queers fear rejection from family anetfids and some have
reported getting into fistfights with family, theage no organized hate
groups.”[19d]

6.64  As noted by the Asian AIDS/HIV Informatidrchive, accessed on 7 June
2005, the Youth Center for Gay Men was formed i@28nd organises
training about safe seiz1] (p6)

6.65  According to an article published in Nimaer 2002 by Richard Smith, who
served in Mongolia as a volunteer with the US-p&2ams:

“In a country with a population of only 2.5 millipit is very difficult to get
the terminal [sic] mass of gay men and lesbiarwganize a simple
association, let alone a commercial and retail strguo cater to their
economic desires... Mongolian queers who immigratélumpe or North
America are not so much escaping persecution bgttie or hate groups as
they are seeking a place where they can experibeaesexuality, free from
the expectation that they will have a heterosefarally and kids.[24]

Immigration and Refugee Board of Canada 2003yING42200.E — Mongolia: Update to
MNG31446.E of 26 March 1999 on the current treatntesf homosexuals by the
authorities,5 December

INTERNET: http://www.irb.gc.ca/cgi-bin/foliocgi.exefinfo_e

The Immigration and Refugee Board of Canada pravide following information on
homosexuality in Mongolia:

Citing from a 30 June 1999lan Bator Post article, the International Lesbian and
Gay Association’s (ILGA) World Legal Survey on Mai@g states that in April 1999,
Tavilan or Destiny, became Mongolia’s first lesbard gay rights group (17 Sept.
1999). Tavilan’s mandate was to protect and prorgateand lesbian rights, to
establish international networks with other gaytsggroups and to foster
understanding among the general public in Monddli®&A 17 Sept. 1999).

One member of the group stated to than Bator Post that the group formed because
of “police harassment and improper sentencing @doces that violated civilian
rights™ (ibid.). Another article, authored by arfoer member of the US Peace Corps



who served in Mongolia and published in the Intaomel Institute for Asian Studies
Newsletter (IIAS), stated that Tavilan was creatfdr the murder of a gay man and
the subsequent police interrogation of known gay (&S Nov. 2002). The IIAS
article adds the following details about the group:

In the summer of 2000, Destiny had its second gemeeeting, but only had five
people in attendance. Perhaps queer Mongolians afexiel to meet in the Children’s
Palace, a public building in the centre of Ulaandaat that meeting, a lesbian
joined the group as a member of the board of direcAs an employee with a
woman’s NGO, she held workshops at various unitiesson gender and was able to
come out during some of her presentations.

Although membership waned, the group was able ta geant from the Mongolian
AIDS Foundation to fund a 24-hour hotline for geegbian, and bisexual Mongolians
who had questions about HIV/AIDS/STD preventionfdstunately, as international
donor interest in Mongolia declined, the fundingtlds grant dried up (ibid.).

In 2002, after failing to generate new membersa@gadnize community activities via
an online discussion group, the founder of Tavilgortedly posted the following
Internet message:

“We just killing [sic] and sad. There is no gay community in MongoliadAalso

there is still no gay life in [Ulan Batar]. Why dee have no connections, no trust, and
no information? We need do somethisig] for gay, lesbian, bisexual, trans,
community” (ibid.).

Regarding the socio-political climate for homosdgua Mongolia, the author
maintains that

Mongolia has no sodomy laws per se, but it lacksspecific human rights
protections on the basis of sexual orientationdw&bs not recognize same-sex
relationships [through] a domestic partnershipiait anion policy. Although
Mongolia’s queers fear rejection from family anefids and some have reported
getting into fistfights with family, there are noganized hate groups (ibid.).

Moreover, in the author’s opinion, homosexuals Wgave Mongolia “are not so
much escaping persecution by the state or hatggrasithey are seeking a place
where they can experience their sexuality, fremftbe expectation that they will
have a heterosexual family and kids” (ibid.).

UK Home Office 2003,Mongolia Bulletin 1/2003 August

The UK Home OfficeMongolia Bulletin was published in August 2003 and includes
references to a number of sources, including threa@ian Immigration and Refugee Board
and the International Lesbian and Gay Associattd@ase note that the sources referred to
are dated March 1999 and December 2000. The UK Hoffiee provides the following
information on homosexuality in Mongolia:

6.B.22 Although the Constitution does not pendiigmosexuality per se and there
are no specific laws banning homosexual activigy, groups believe that Section 113



of the penal Code, which prohibits “immoral grat#iion of sexual desires”, may be
used to punish homosexual acts. Limited anecdwetdérce suggests that
homosexuals have been detained and questioned thleoutontacts and it is believed
that the police keep files on known homosexualgrélis societal distaste for same
sex relationships, with one expert in March 20@@iisg that most homosexuality
remains deeply hidden and that known homosexualsdaguite likely face
harassment. A social and advocacy group calleddra{estiny) was launched in
April 1999 and subsequently received official remitign. Tavilan, which currently
had 130 members, has opened an office and switothiboaentral Ulaanbaatar. It
organises safe sex courses and social events3fijelf]

DIMIA Country Information Service 2003, Country Information Report No. 40/03 —
Mongolia: Homosexuality in Mongolia(sourced from DFAT advice of 28 February
2003), 4 March

CISNET Mongolia CX73861

DFAT provided the following information on the cent legal status of homosexuality in
Mongolia, support services available, the currecia attitudes to homosexuals and how
homosexuals are treated by the police:

Questions: [24/01/03]

Q.1 What is the current legal status of homoskexnaMongolia? If homosexuality
is legal from what date did legality commence?

Q.2 What support services are specifically abdéldor homosexuals in Mongolia?

Q.3 What are the current social attitudes to heexoals in Mongolia? How are they
treated by police?

Answers: [28/02/03]

A.1 Homosexuality is not illegal in Mongolia. Thew criminal code, which came
into effect on 1 September 2002, contains no sjaeference to homosexuality.
Under the previous criminal code, homosexualitilongolia was illegal.

A.2 Support services for homosexuals in Mongal@aextremely limited. There are
no registered organisations dealing specificallynwmiomosexuals, though health
organisations working in HIV prevention have conhtaith the homosexual
community.

A.3 Social attitudes to homosexuality in Mongakaain negative, particularly
among the conservative older generation, thouglyahager urban population is
more accepting. The negative portrayal of homodexngopular tabloid newspapers
reinforces negative social attitudes. We have nectlievidence, but understand from
one NGO we spoke to that homosexuals may be subjelcscrimination and social
exclusion. We have heard second hand rumours tiiaepnonitor groups of
homosexuals when they congregate in public plasesmaintain an unofficial list of
homosexuals.



Immigration and Refugee Board of Canada 200QyING35918.E — Mongolia: Update to
MNG31446.E regarding the treatment of homosexualdether there are any gay
clubs/bars/discotheques in Ulaanbaatar (Ulan Batpwhether known homosexuals were
arrested in connection with the murder of a singier 1996,14 December

INTERNET: http://www.irb.gc.ca/cgi-bin/foliocgi.eXxefinfo_e

The Immigration and Refugee Board of Canada praevidde following information on
Tavilan, Mongolia’s first gay and lesbian advocacgup:

Mongolia’s first gay and lesbian advocacy group,vaas formed in Ulaanbataar
(Ulan Bator) in April 1999 (Tavilan n.d.; ILGA 19%9According to the UB Post as
cited by ILGA, the group was formed because of fg@harassment and improper
sentencing procedures that violated civilian riggatsd “to protect and promote the
rights of gay and lesbian people in Mongolia. Mermshitend to create a social
network, link with gay rights groups overseas ancoeirage better understanding
amongst the general public” (ibid.). The ILGA repadds that the Tavilan member
interviewed for the UB Post article “asked not ®rtamed for fear of intimidation.”

A Website that provides information on Tavilan @ns the following information:

The Tavilan organisation was established in A@BI. At that time, gays and
lesbians mainly lived secluded lives, were nothtesand they had to hide. We asked
for official recognition of Tavilan by the Mongohaauthorities, which was granted.
Tavilan is now an official lesbian and gay orgati@awith a small office in
Ulaanbaatar.

Our first attempt to reach out to the public wassuxcessful. A first newspaper
article with the involvement of a colleague wadsdrdssing experience as the article
was quite sensational and elicited a negative respo

Earlier, in December 1998, there had been a natemaurder case. A gay man was
stabbed 53 times and died. At that time, policeestieto round up people for
guestioning and interrogation during 48 hours. #jedy, all gays arrested were
mainly asked for information about their gay cotgac

One member had come out earlier in 1997 and pofiteers often asked for him. At
last, they found him in a hotel where he was haagisiness meeting and in
February 1999 he in his turn was imprisoned fohd8rs. Again, police only wanted
to know what contacts he had. After that, there m@serious police harassment.

At the moment, Tavilan involves approximately 13ople. It started with friends
contacting other friends, but we now rent a roordli@manbaatar which serves as
office and switchboard and in June 1999 we organiseirses for safe sex among gay
men.

We also want to reach out more to lesbians, bufisdeng this difficult.

Consequently this first safe sex course was attehgl@pprox 20 persons and lasted
for 3 days. In addition, since May 1999 Tavilanaiges basket ball games during
weekends. The aim is mainly empowerment and neimgrbut we realise that we



don’t have enough experience for education, lohlnyling and building a more or
less professional organisation.

We are noticing that slowly people are startingpen up and to feel more
comfortable — but this is a lengthy process. Weaarare that police still have files on
gays and lesbians, but the Mongolian constitutio@sthot penalise lesbian or gay
sexuality.

A recent newspaper article published in June 1989 quite positive and honest.
There was a huge response from people asking thepag@er company for more
information — but also a negative response fronpjeaho Did not want to hear
about homosexuality at all.

At the moment, we are opting for a very quiet aratlerate approach. We are
concentrating on reaching out, building networkd finding funds and know-how
abroad in order to make Tavilan flourish (n.d.).

NGO REPORTS

Garner, Robyn 2006, Email to RRT Country Research:Re: harassment of lesbians in
Mongolia’, 25 August

Robyn Garner, an Australian journalist living andriing in Mongolia who has more than
two years’ involvement in the “very much undergrdltGBT community in Mongolia”,
provided the Tribunal with the following advice tive treatment of lesbians in Mongolia on
25 August 2006:

Having had much first-hand experience of the rgalitlife for the homosexuals of
Mongolia, and being part of the community, | woliké to add my views on the
often dire and violent situation facing this coytgresbians and gays in tandem with
the assessment my partner and Mongolian gay acfinaraa Nyamdorj has been
asked to provide through the Mongolian Lesbianrdmfation and Community Centre
(MILC).

Mongolia is a country with deeply entrenched soaral institutional intolerance of
homosexuals; intolerance that manifests itselfarymg forms, from ostracism and
harassment to violence and, in extreme cases, muddeause of the
institutionalisation of the intolerance and disanation (all levels of government,
police, the legal and health sectors and the madlid)the reality that there is very
little, if any, likelihood of legal recourse, viots in the main do not report incidences
of discrimination or violence for the very real fed further harassment,
predominantly from the police. Hence there is najhin the way of comprehensive
documented evidence to support the negative expaseof Mongolia’s LGBT
community, and thus most evidence is anecdotdgldgo other lesbians and gays
and as reported to organisations like the MILC.

| have travelled widely in Mongolia, and it has besy experience that there are very
few lesbians and gays who have escaped harassntewniodence when their sexual
orientation has become known. The violence moshafbmes from family members.



Indeed, | have witnessed the immediate resultsefsuch familial assault in which
the victim in question was savagely beaten witluh by an uncle, an attack solely
based on sexual orientation. The victim was fortee@ough to be able to escape, but
with serious injuries that required hospital treaitn The reason behind the assault
could not be disclosed to medical authorities,could the assault itself be reported

to police for fear of further violence. The retrilme violence of the police is similarly
supported by anecdotal evidence and is a veryf@aafor lesbians and gays. Such
beatings are by no means isolated incidents, andllgcffect lesbians and gays in
both urban and rural areas.

There is no anecdotal evidence to suggest thas$raent is based on geographical
location. On the contrary, it affects people thiomgt the country. In the smaller
towns and villages of Mongolia, lesbians and gagsiain a very low profile and try
to keep their sexual orientation hidden. Overakr¢his much misunderstanding and
outright ignorance about homosexuality throughoohlyblia, but more so in the
country’s rural areas. This nationwide ignoranceegetuated by the media, which
helps to reinforce discrimination. What little neemverage is given to the issue is
predominantly sensational, highly prejudicial aaddd with derogatory and
inflammatory language. This negative and ultimatedymful rhetoric is also used by
politicians at all levels of government. In essendeat this does is create a climate of
hatred, fear and mistrust against lesbians and @y gjive justification to acts of
violence and harassment on the part of individaatsthe police. There are very
serious and potentially life-threatening problemmsthe homosexuals of Mongolia
and a demonstrated and justified need for the im@uof asylum to those who have
been genuinely persecuted.

Olhonuud, Anaraa Nyamdorj 2006, Email to RRT Country Research: ‘Information
request on harassment of lesbians in Mongolia’, 2Bugust

Anaraa Nyamdorj Olhonuud, Founder/Coordinator efMongolian Lesbian Information
and Community Centre, provided the Tribunal witl tbllowing advice on the treatment of
lesbians in Mongolia on 25 August 2006:

In regard to the documentation pertaining to humgints violations against LGBT
people, the MILC doesn’t have direct documentasioch as photographs of victims
of homophobic crimes, even though such occurreacesot rare at all. For instance,
my very close gay male friend P. has been beat@wiap, once in December 2003
and once in April 2005 because of his sexual oaigm. The first time he was
followed till his home by a gay-basher who had daiemand his boyfriend at a
nightclub and the basher beaten P. quite badly agthe doorstep of the flat he lived
with his boyfriend in. The second time the violemes perpetrated by his own
relative to whom he came out and who consequerty him within a hairsbreadth of
his life. My friend has since left Mongolia and néives in Thailand.

...I must stress here that a limited documentatiesdwt, however, mean that such
abuses do not take place. Indeed, it could be drthe the lack of such
documentation directly points to the huge extentiolence and social intolerance
towards LGBT people whereby even the victims thdéveseare not able to report
such crimes to the police since they will be unnglto disclose the grounds of them
being attacked. It must also be stressed that lysswath violence comes from the



closest people — family and relatives to whom LG#bple either come out, or who
find us out to be gay — and not usually from jastdom strangers. When violence
takes place, the victims never file any chargestddear of secondary victimisation
by the police, which would explain why there isaak of documentation with the law
enforcement agencies. Plus, to the best of my kedgd, the Police Department of
Mongolia and the National Security Agency keep sstg&r on Mongolian
homosexuals, claiming that we, homosexuals, aneeat to the national security of
Mongolia. In such setting, there is no questioe\a@r going to the police about
victimisation one faces, since the victimisatioattbne will then have to face from
the police is much worse.

Being gay in Mongolia at times is dangerous toptbimt of death. There is no
mention in the 1992 Constitution of Mongolia regagdnon-discrimination based on
sexual orientation, even though Mongolia has joiakkthe UN human rights
conventions and covenants, among which there anemts that specifically
mention non-discrimination based on sexual origmmafl he functioning UN Office
of the High Commissioner On Human Rights in Ulaatdadoes not identify LGBT
discrimination and human rights violations as ofithe areas of concern in
Mongolia, neither does Amnesty International Momg@ffice, and their inability to
identify the human rights violations that take glagainst LGBT people is solely
based on their heteronormative framework of thedmwnmghts. There is a total lack of
information and wide-spread misinformation regagdime LGBT people in
Mongolia, where sexual orientation is deemed asesioimg frivolous and something
that can be decided and changed on one’s ownoslitVith the exception of the
Sexual and Reproductive Health Secondary Schogestutextbook where lives of
three gay people are described (my life narrat®well as narrations of two gay
men), secondary education curriculum does not @ryycomprehensive information
regarding sexual orientation, which further helpsdrmalise the idea of
heteronormativity.

Olhonuud, Anaraa Nyamdorj 2006,Life Denied: LGBT Human Rights in the Context of
Mongolia’s Democratisation & DevelopmenPaper presented at the Outgames
International LGBT Human Rights Conference, July 2629, 2006, Montreal, Canada

Anaraa Nyamdorj Olhonuud, Founder/Coordinator effMongolian Lesbian Information

and Community Centre, presented a paper on LGBTahuights in Mongolia at the
Outgames International LGBT Human Rights Conferdradd in Montreal between 26 and
29 July 2006. The following extracts provide inf@tmon on the treatment of homosexuals in
Mongolia:

Now a decade and a half later, Mongolia is recaghess one of the free countries
according to the Freedom House index, projectihgyh indicator of two for both
political rights and civil liberties. However, tleeare grave doubts regarding
Mongolia as a free country based on the real-kfgeeences of the LGBT people in
Mongolia which raise questions such as: how frédaagolia really? Have all civil
liberties been assessed when evaluating Mongolieeas

Mongolia (as in the Government) des not officiatigognise the existence of LGBT
people on its territory — there is an overwhelnmsiignce regarding LGBT, not once
the words ‘homosexual’, ‘lesbian’, ‘gay’, ‘transgiared’ or ‘transsexual’ appear in



any official legislations or legal instruments. TWexy omission of LGBT from the
newly promulgated Mongolian Constitution of 1992snpoint to the non-citizen of
the LGBT,; or perhaps, the omission points to tlemsdary status of the LGBT as
citizens, however, strong evidence points to tist &xplanation, rather than the
second. Whichever the case it is, the heteronowitais institutionalised in both
social as well as legal spheres through the Staileisce, disregarding desperate
indications such as:

O High rate of hate-inspired crimes agalitGBT people;
Suicides/attempted suicides, chronic depom among LGBT;

Legal and social invisibility and subseguearginalisation;

Denial of the fundamental human rightestsal orientation;

Endemic non-recognition and delegitimatdh GBT identities;
Non-citizen/secondary citizen status oBI3people;

Secondary victimisation by various stajereies;

Lack of understanding of sase&-domestic violence, subsequent
silence around LGBT domestic violence in the LGBMmenunity itself as well as the
civil society organisations working on domesticleime;

And it even enabled the State to lead unethicaligmorant rhetoric of ‘gays as a
threat to the national security’ since the earl9£20ith the ¥ case of HIV+ person
identification.

N I O A

The fact that the State is leading the rhetorithefnational security being
compromised by the sexuality minority raises gremecerns regarding the human
rights issues not only pertaining to the LGBT peaplMongolia, but other presently
silent social minority such as sex-workers.

...During the socialist times, the Government outldwet the LGBT identities per
se, but the ‘immoral gratification of one’s carnakds’ in the Section 113 of the
Criminal Code of Mongolia, a section that remainsodified even after Mongolia’s
democratisation and even after similar sectionSrohinal Code have been repelled
from laws of the Russian Federation and the Cl$ics, the former USSR
republics.

...From the early 1991 and 1992, with the introductid the cable television in
Mongolia and influx of foreign movies and muscidinhels, etc., social attitudes
changed: at last the heteronormative public dissewas breached with images of
homoeroticism and homosexuality, leading towaraptél enabling of the public
sphere for the first time in the history of thé"2@ntury Mongolia. It was further
contributed to by the mass media’s newly found gattto be fully realised) freedom
of press: it exposes Mongolian society to the exist of the LGBT people in
Mongolia itself with reports on and interviews witho publicly out gay men,
Gambush and Anaraa. However, mass media’s igngreeftective of the general
population’s ignorance regarding the LGBT peoplso &d to the sensationalisation
of the LGBT identities as un-Mongolian and thereftire socialist rhetoric and
discourse of immorality was further reinforced thgh unethical mass media
reporting.

Increased visibility always brings more risks te tharginalised community. Since
there was more awareness in the straight commtiraty. GBT existed among their
midst, social attitudes toward LGBT became pronedhcintolerant than compared



with those of the socialist times, giving a risetsystemic discrimination,
homophobic violence and incitement of violence agiai GBT through various
homophobic television Q&A programmes, and poputar a

Since there is now increased awareness and s@pt@rece among the LGBT about
the human rights and fundamentality of one’s seruahtation, there have been a
number of sporadic, but short-lived efforts to desgionalise the LGBT identities
through activism, community empowerment and hungins advocacy, as is
discussed in the next section.

One of the most troubling developments in regarthé¢oL GBT rights in Mongolia is
the fact that the State began its rhetoric of ‘heexmals as a threat to the national
security’ in the early 2004 as a consequence oHINEAIDS panic in the country,
and many gay males were forced to undergo HIV tastier physical and
psychological coercion that presumably involved#ts and emotional blackmail.
The rhetoric is not waning, but strengthening snfdrce and magnitude, as the
registered cases of HIV+ people in Mongolia hawaehed their record high as of 23
by July 2006.

FINDINGS AND REASONS

The applicant claims that she has suffered an lissadisocial ostracism in Mongolia for
reason of her sexual orientation as a lesbian @ Serious harm should she return to
Mongolia.

The Tribunal found the applicant to be credible andepts her evidence that she was in a
long relationship with a woman in Mongolia and ttrety were attacked after exhibiting
affection in public. The Tribunal further acceptat she had suffered social ostracism in the
past for reason of her sexual orientation. Theulré also accepts the evidence of
Organisation A that the applicant is a lesbian.

The Tribunal accepts the independent evidencetltlegholice in Mongolia do not provide
effective protection against attacks on gay anblidespeople. Indeed the independent
evidence suggests that they share the societaidicejagainst homosexuals and have
themselves been responsible for harassment of lexuals in Mongolia. The independent
evidence likewise suggests that social attitudesitds homosexuality remain negative
throughout Mongolia

In the face of the evidence before it, the Tribuimals that she is a member of a particular
social group in Mongolia, being a lesbian. . Thidnal finds that this particular social

group would have characteristics that unite théectbn of individuals and which set the
group apart, as a social group, from the restetthmmunity, and that they are cognizable in
Mongolian society. The Tribunal further finds o thasis of the independent evidence cited
above, that members of this social group are vablerto serious harm and that the police, as
indicated by the independent evidence cited aldaek,sufficient professional training to
afford appropriate protection to women, such asagh@icant, facing harm and that they may
even be agents of such persecution.

The Tribunal has also considered the option ofcagion. However, the Tribunal finds that
the independent evidence indicates that the appleauld not able to avoid the serious



harm she fears by relocating elsewhere within Méiagtndeed the situation outside the
capital city is likely to be even less favouralmener.

In the light of these findings, the Tribunal thenef finds the applicant to fit the profile of
someone now at risk and hence finds that the apylgfear of persecution upon return to
Mongolia for reason of her membership of a paréicgbcial group to be well founded.

CONCLUSIONS

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention as antelogléhe Refugees Protocol. Therefore
the applicant satisfies the criterion set out 86&2) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant is a
person to whom Australia has protection obligationder the Refugees Convention.

| certify that this decision contains no informatihich might identify the applicant or an
relative or dependant of the applicant or thahégubject of a direction pursuant to sectign
440 of theMigration Act 1958. PRRRNM
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