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GLEESON CJ, GUMMOW, CALLINAN, HEYDON AND CRENNAN JJThe
appellants are Indian citizens who arrived in Aaigiron 2 October 2002. They
are husband and wife, although the facts surrognttieir claim to refugee status
largely concern the husband's previous marriaga twwoman named Salima.
After the appellants' arrival in Australia, theypéipd for a Protection (Class XA)
Visa, which was refused by the respondent Minstéelegate on 21 November
2002. The Refugee Review Tribunal ("the Tribunal’)uséd the appellants'
application for review of the delegate's decisidihe Federal Magistrates Court
rejected an application for judicial review of thebunal's refusal, and an appeal
by the appellants to the Federal Court of Austnaka dismissed.

The resolution of the appeal to this Court depemt$wo matters: first,
whether the Tribunal fell into jurisdictional err@nd secondly, if it did, whether
relief should follow. The resolution of these issuherefore turns on the proper
construction of s 424A of th#ligration Act 1958 (Cth) ("the Act") and the
application of the correct principles regarding thscretionary grant of relief.
No party sought leave to re-open the question@ttnstruction given to s 424A
by the majority of this Court iInSAAP v Minister for Immigration and
Multicultural and Indigenous Affaifs However, this does not obviate the need
to pay careful attention to the application of sAA2to the present facts.
Likewise, notwithstanding some resistance on tbeinalf, the appellants' case
cannot escape scrutiny in the light of the disoretry considerations identified
in Re Refugee Review Tribunal; Ex parte Aajaverning the grant of certiorari
and mandamus.

The appellants' claims

The appellants' entitlement to a protection viedeau s 36(2) of the Act
depends on their being persons to whom Australiasoprotection obligations,
namely those who have a "well-founded fear of bgiegsecuted for reasons of
race, religion, nationality, membership of a paitac social group or political
opinion" within the meaning of Art 1A(2) of the Qaention relating to the Status
of Refugeesione at Geneva on 28 July 1951 as amended drdtecol relating

1 At the hearing of the appeal in this Court, tile bf the proceeding was amended
to reflect the first respondent's current portfolio

2 (2005) 79 ALJR 1009; 215 ALR 162.

3 (2000) 204 CLR 82.
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to the Status of Refugeedone at New York on 31 January 1967 ("the
Convention). The appellants contend that they pesisecution in India because
of their religion. The female appellant's claimasgely dependent on the male
appellant's claim, pursuant to s 36(2)(b) of the. Aim the decisions below, the
appellants also referred to their membership adréiqular social group, although
the basis of this claim was never clearly expressed the appellants did not
pursue it in this Court.

The appellants are Ismaili Muslims and followers tbe Aga Khan.
Around 1992 or 1993, the male appellant was livimgHyderabad and met a
woman named Salima whose familiy were Muslims diifferent sect and a
higher social status. Salima's family was saidb® very influential in
Hyderabad. Notwithstanding her family's disapptp®@alima married the male
appellant in May 1997. Thereafter, the male appeliclaims to have been
falsely arrested, charged by the police and impaesioon a number of occasions
between early 1997 and December 2001, each tirtteeatorrupt instigation of
Salima's family. The male appellant also clainetadve suffered other forms of
harassment at the hands of Salima's family, inom@in assault in 1997, and he
feared the future repetition of such acts. Thengand circumstances of these
episodes were not entirely clear, and there wegmifgiant discrepancies
between the oral evidence which the appellants gatere the Tribunal and the
content of their statutory declaration made on 2&%8er 2002 in support of their
application for a protection visa.

Some time around early 1999, Salima's father adked the male
appellant divorce Salima. The male appellant didis March 1999 and
thereafter in October 2000 married his present vitie female appellant. The
appellants were living in Hyderabad when they hehadl Salima had committed
suicide, at which point they moved to Mumbai (Bowjba the apparent fear
that the male appellant would be blamed for Safind#ath. In Mumbai, the
appellants claim that they were arrested for thatldef Salima, gaoled for 15
days, and then released on unconditional bail. agpellants said that they were
charged with murder, although the precise offenaguiestion was not clear. The
appellants claimed that the hostility of Salimasnily towards them was
motivated by a desire for revenge over Salima'shdea

After their release from prison, the appellantsinreed to Hyderabad and
lived there and in a number of other places. TineNumbai they obtained a
visa to travel to Australia. They left India usitigeir own passports, apparently
without any difficulty despite the outstanding aies relating to Salima's death.
The appellants fear that, if they are returnechtbd, they will be imprisoned as a
result of the outstanding charge relating to Sdinteath, and that they will
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suffer continued animus from Salima's family. Vehiin their statutory
declaration the appellants claimed to fear hogtifitom "Muslim people”
generally, there was no subsequent suggestion dtiear that they feared
hostility from Salima's family, and from police ag at the instigation of
Salima's family.

The proceedings below

The Minister's delegate was not satisfied thatajygellants were persons
to whom Australia owed protection obligations bessaguch persecution as they
feared was not for a Convention reason. The dtdegancluded that the
appellants’ difficulties arose out of the male dlgpés personal relationship with
Salima and her family, which was "a private mattéich falls outside the scope
of the Convention", and while religious differenceay have been involved, the
male appellant's fear arose out of a "personallamgistanding conflict between
[him] and his ex-wife's family over their relatidnp".

Dissatisfied with this result, the appellants &gplto the Tribunal for
review of the delegate's decision. The application review was filed on
2 December 2002, and the Tribunal wrote on 10 ROY3 to invite the
appellants to attend a hearing which was held orAWyust 2003. That
invitation was given pursuant to s 425 of the AcdBefore the hearing, the
Tribunal had received various documents includihg appellants' statutory
declaration of 25 October 2002 in support of thepplication for a protection
visa. At the hearing, the appellants gave oralevce and were questioned by
the Tribunal. In particular, the Tribunal expligitdrew the male appellant's
attention to discrepancies between his oral evidlema his written claims in the
statutory declaration, and invited him to commeiihe male appellant offered
no comment or explanation other than to say tleabt@mory was poor.

Like the Minister's delegate, the Tribunal did mattept the appellants'
claims and, in a decision dated 14 October 20@3nidised their application for
review. Fundamentally, the Tribunal was not smgsfthat the appellants
suffered persecution for a Convention reason. Triinal concluded that:

"Taking into account all the evidence before mem satisfied that the

[appellants] are involved, or have been involvada ipersonal dispute and
there is no Convention nexus. The [appellants]natebeing targeted for

reason of their religion, even though the claimeatggonist the father of

[Salima] is not a follower of the Aga Khan. Noedhe [appellants] being

targeted for reason of membership of a particudaras group constituted

by social status."”
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The Tribunal did not consider the male appellarida reliable witness, and the
"modifications and refinements between his writtelaims and his oral
evidence", within his oral evidence, and betweendmd his wife's evidence led
the Tribunal to conclude that he was not "entifeank”, especially as regards
the circumstances of his alleged arrest in 200theCfactors leading towards the
rejection of the appellants' claims included theklaf documentary evidence,
and the implausibility of the appellants' beingeatd leave India on passports in
their own names, given the alleged existence aftantling murder charges.

In the Federal Magistrates Court, Raphael FM tegedhe appellants'
application for review of the Tribunal's decisipand an appeal to the Federal
Court (constituted by Madgwick J) was likewise dissed. The appellants were
unrepresented, and in neither Court was substaati@gintion given to the
operation of s 424A. The Federal Magistrate readahat neither the text of
s 424A nor the decision iBAAPwere of assistance to the appellants because
"the essential reason for the decision of the Tbuwvas that the [appellants’]
claims were claims which had no Convention nexusf #hat "whatever might
be said in support of other technical breachesefTribunal's duty not to fall
into jurisdictional error, it would not outweighahone important point’ In the
Federal Court, Madgwick J said that “[rlead chéiyathe Federal Magistrate's
reasoning was that "any criticism of the Tribunabkiag from s 424A of [the
Act] is not a valid ground for review in this caie the central reason that the
Tribunal Member's decision was unaffected by arfigrmation to which s 424A
might have applied", and so understood it did nstldse errof.

The operation of s 424A

Section 424A was inserted into the Act by tMégration Legislation
Amendment Act (No 1998 (CthJ. It forms part of Div 4 of Pt 7 of the Act.

4 [2005] FMCA 1137. The source of the Federal Magie's jurisdiction was
s 483A of the Act, which was repealed by tMeration Litigation Reform Act
2005 (Cth) Sched 1 cl 28. The source of jurisditis now to be found in s 476 of
the Act.

5 [2005] FCA 1761.
6 [2005] FMCA 1137 at [5], [9].
7 [2005] FCA 1761 at [5].

8 Sched 3 cl 3.
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That Division begins with s 422B which providestthize Division is "taken to
be an exhaustive statement of the requirementseohatural justice hearing rule

in relation to the matters it deals with".

It skbbbe noted that the decision in

SAAPconcerned the Act as it stood before the insedfa422B.

Section 424A provides as follows:

"(1)

(2)

(3)

Subject to subsection (3), the Tribunal must:

(@)

(b)

(€)

give to the applicant, in the way that the Tinal considers
appropriate in the circumstances, particulars ofy an
information that the Tribunal considers would be teason,
or a part of the reason, for affirming the decistbat is
under review; and

ensure, as far as is reasonably practicabde thie applicant
understands why it is relevant to the review; and

invite the applicant to comment on it.

The information and invitation must be giverthie applicant:

(@)

(b)

except where paragraph (b) applies — by ortbedofnethods
specified in section 441A; or

if the applicant is in immigration detentionby a method
prescribed for the purposes of giving documentsuch a
person.

This section does not apply to information:

(@)

(b)
(€)

that is not specifically about the applicantaopther person
and is just about a class of persons of which gpi@ant or
other person is a member; or

that the applicant gave for the purpose ofajmelication; or

that is non-disclosable information."

9 (2005) 79 ALJR 1009 at 1035 [138]; 215 ALR 162186. Section 422B was
inserted by théMligration Legislation Amendment (Procedural Fairagéct2002
(Cth) Sched 1 cl 6.
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If sub-s (1) is engaged, sub-s (2)(a) relevanttgas attention to the methods of
communication specified in s 441A of the Act. Eawhthe methods there

specified requires transmission of a written doauimeOral communication is

not sufficient.

A majority of this Court inSAAP determined two points about the
operation of s 424A: first, that its effect wasndatory, in that a breach of the
section constituted jurisdictional ertyrsecond, that its temporal effect was not
limited to the pre-hearing staige However, these propositions do not determine
the outcome of this case, and attention must bengio the particular terms of
par (a) of s 424A(1) and its operation upon thes@né facts.

Had the second point iBAAPbeen decided differently, the present case
would have been simpler to resolve: the scopéh®ioperation of s 424A would
have been exhausted once the appellants were dntateappear before the
Tribunal pursuant to s 425 of the Act. Certainllgere was nothing in the
conduct of that hearing which was of itself proaadly unfair and, given the
presence of s 422B, it might be surprising if sA2dere interpreted to have an
operation that went well beyond the requirementthefhearing rule at common
law. Unlike SAAR where the relevant “information” was testimony tbé
appellants’ daughter which had been given in thiesence, the "information” in
this case consisted of the appellants' own pretusiry declaration, to which the
Tribunal explicitly drew their attention during tlweurse of the hearing. If the
common law rules of procedural fairness appliede awould certainly not
criticise the Tribunal's approach in this regatdowever, it follows fromSAAP
that the Parliament has determined that, if s 4&4éngaged, only written notice
will suffice.

This then requires close attention to the circamsés in which s 424A is
engaged. Section 424A does not require noticestgien of every matter the
Tribunal might think relevant to the decision und&view. Rather, the
Tribunal's obligation is limited to the written mision of "particulars of any
information that the Tribunal considers would be tleason, or a part of the
reason, for affirming the decision that is underiee”. What, then, was the

10 (2005) 79 ALJR 1009 at 1026 [78], 1040 [173], Q208]; 215 ALR 162 at 183,
203, 211.

11 (2005) 79 ALJR 1009 at 1024 [71], 1037 [154], BQ202]; 215 ALR 162 at 181,
199, 210.



16

17

Gleeson CJ
Gummow J
Callinan J
Heydon J
Crennan J

7.

“information" that the appellants say the Tribusiabuld have provided? In their
written submissions, the appellants appeared tousfoon the requisite
“information” as being the "inconsistencies" betwéleeir statutory declaration
and oral evidence. However, in oral argument tfloeysed on the provision of
the relevant passages in the statutory declaraiieelf, from which the
inconsistencies were later said to arise.

Four points must be noted about this submissibimist, while questions
might remain about the scope of par (b) of s 424Ai{3was accepted by both
sides that information "that the applicant gavetha purpose of the application”
did not refer back to the application for the potiten visa itself, and thus did not
encompass the appellants' statutory declaratianthi$ regard, the parties were
content to assume the correctness of the Full Be@=urt decisions iMinister
for Immigration and Multicultural Affairs v Al Shagt? andSZEEU v Minister
for Immigration and Multicultural and Indigenous faifs™. Accordingly, no
occasion now arises for this Court to determine thdrethat assumption was
correct.

Secondly, the appellants assumed, but did not dstrade, that the
statutory declaration "would be the reason, orra glathe reason, for affirming
the decision that is under review". The statutmrierion does not, for example,
turn on "the reasoning process of the Tribunal","tbe Tribunal's published
reasons”. The reason for affirming the decisiat th under review is a matter
that depends upon the criteria for the making at ttecision in the first place.
The Tribunal does not operate in a statutory vaguamad its role is dependent
upon the making of administrative decisions upateca to be found elsewhere
in the Act. The use of the future conditional eif&vould be") rather than the
indicative strongly suggests that the operation so424A(1)(a) is to be
determined in advance — and independently — of Thbunal's particular
reasoning on the facts of the case. Here, theopppte criterion was to be
found in s 36(1) of the Act, being the provisiondan which the appellants
sought their protection visa. The "reason, or & phthe reason, for affirming
the decision that is under review" was thereforat tihe appellants were not
persons to whom Australia owed protection obligetiaunder the Convention.
When viewed in that light, it is difficult to seehw the relevant passages in the
appellants’ statutory declaration would itself l@fdrmation that the Tribunal

12 (2001) 110 FCR 27.

13 (2006) 150 FCR 214.
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considers would be the reason, or a part of theoredor affirming the decision

that is under review". Those portions of the statudeclaration did not contain

in their terms a rejection, denial or underminirfgttee appellants' claims to be
persons to whom Australia owed protection obligatio Indeed, if their contents
were believed, they would, one might have thoughie been a relevant step
towards rejecting, not affirming, the decision unceview.

Thirdly and conversely, if the reason why the Unhl affirmed the
decision under review was the Tribunal's disbetiefthe appellants' evidence
arising from inconsistencies therein, it is difficto see how such disbelief could
be characterised as constituting "information” witthe meaning of par (a) of
s 424A(1). Again, if the Tribunal affirmed the d&on because even the best
view of the appellants’ evidence failed to disclaséonvention nexus, it is hard
to see how such a failure can constitute "inforovéti Finn and Stone JJ
correctly observed iVAF v Minister for Immigration and Multicultural an
Indigenous Affairghat the word "informatiort”.

"does not encompass the tribunal's subjective &aisa thought
processes or determinations ... nor does it extendldatified gaps,
defects or lack of detail or specificity in evidenar to conclusions arrived
at by the tribunal in weighing up the evidence éference to those gaps,
etc".

If the contrary were true, s 424A would in effedilige the Tribunal to give
advance written notice not merely of its reasong$ bl each step in its
prospective reasoning process. However broadfprimation” be defined, its
meaning in this context is related to the existeateevidentiary material or
documentation, not the existence of doubts, insbescies or the absence of
evidence. The appellants were thus correct to emmcthat the relevant
“information” was not to be found in inconsistersca@ disbelief, as opposed to
the text of the statutory declaration itself.

14 (2004) 206 ALR 471 at 476-477, citingin v Minister for Immigration and
Multicultural Affairs [2000] FCA 1109 at [54]Paul v Minister for Immigration
and Multicultural Affairs (2001) 113 FCR 396 at 42&ingh v Minister for
Immigration and Multicultural Affair§2001] FCA 1679 at [25]WAGP of 2002 v
Minister for Immigration and Multicultural and Ingenous Affairs(2002) 124
FCR 276 at 282-284.
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Fourthly, and regardless of the matters discusdmVe, the appellants'
argument suggested that s 424A was engageghipynaterial that contained or
tended to reveal inconsistencies in an applicawdence. Such an argument
gives s 424A an anomalous temporal operation. &\Vthke Act provides for
procedures to be followed regarding the issue obtice pursuant to s 424A
beforea hearing’, no such procedure exists for the invocation @it thection
after a hearing. However, if the appellants be corréctyas only after the
hearing that the Tribunal could have provided amiten notice of the relevant
passages in the statutory declaration from whiehirtkonsistencies were said to
arise, as those inconsistencies could not haveerarimless and until the
appellants gave oral evidence. If the purpose 424\ was to secure a fair
hearing of the appellants' case, it seems odditthaffect would be to preclude
the Tribunal from dealing with such matters duriihg hearing itself.

Moreover, supposing the appellants had responded wvritten notice
provided by the Tribunal after the hearing, if insstencies remained in their
evidence, would s 424A then oblige the Tribunaktue a fresh invitation to the
appellants to comment on the inconsistencies redday — or remaining despite
— the original response to the invitation to comtfierlf so, was the Tribunal
obliged to issue new notices for so long as theebegms' testimony lacked
credibility? If the appellants' desired constroctiof s 424A leads to such a
circulus inextricabilis it is a likely indication that such a construatis in error.

The short answer to all these points is that, o facts of this case,
s 424A was not engaged at all: the relevant pafrtde appellants' statutory
declaration were not "information that the Triburansiders would be the
reason, or a part of the reason, for affirming dleeision that is under review".
Section 424A has a more limited operation than dppellants assumed: its
effect is not to create a back-door route to a tmeeview in the federal courts of
credibility findings made by the Tribunal. Thatitg so, this case does not
require this Court to address the differences imiop in the Federal Court
concerning the "unbundling” of Tribunal reasorifng

15 Notably, in the sequential interaction of ss 42424B, 424C(2) and 425(2) of the
Act.

16 CompareVAF v Minister for Immigration and Multicultural @nindigenous Affairs
(2004) 206 ALR 471 wit'SZEEU v Minister for Immigration and Multicultural
and Indigenous Affair@006) 150 FCR 214.
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Once the limited scope of s 424A is appreciatewi ance the proper
meaning of the word "reason” in s 424A(1)(a) ixdreed, the apparent need for
"unbundling" is correspondingly reduced. The resj@nt Minister's concern
about "minor" or "unimportant® matters engaging24A is largely to be
resolved by the proper application of s 424A itselbt by any extra-statutory
process of "unbundling".

"Primary" and "residual" claims

In this Court, the appellants placed great empghasi the supposed
disjuncture in the Tribunal's reasoning betweenappellants' "primary claim”,
namely the laying of the false charge of murde2(01, and the "residual claim”,
namely the fear that false charges would be laithenfuture at the behest of
Salima's family. This disjuncture was said to et of the Tribunal's use of
the phrase "residual claim” in one passage ineigsaoning when discussing the
feared future actions of Salima's family. The @msence of this disjuncture, so
the appellants said, was that the Tribunal's reagonith respect to the lack of
"Convention nexus" went only to the residual cla@amd not to the primary
claim. The primary claim, it was said, failed ot want of a Convention nexus,
but solely because the male appellant was diskegliess a result of the
discrepancies between his oral evidence and higrestatutory declaration.

In turn, this alleged disjuncture led the appdfiato argue that the
Tribunal's alleged breach of s 424A with respedhwprimary claim infected its
finding about lack of Convention nexus with respecthe residual claim. It was
said to be an "absurdity" and a "logical imposgpdilto link the finding of lack
of Convention nexus with the Tribunal's findingsoabthe appellants' arrest in
2001.

In truth, any absurdity arose only from the appel' artificial
construction of the Tribunal's reasons. The follmyvwords of Brennan CJ,
Toohey, McHugh and Gummow JJ Minister for Immigration and Ethnic
Affairs v Wu Shan Lianare relevant heté

“[T]he reasons of an administrative decision-makex meant to inform
and not to be scrutinised upon over-zealous juldrenew by seeking to
discern whether some inadequacy may be gleanedtfrerway in which
the reasons are expressed. In the present coatexigourt reviewing a

17 (1996) 185 CLR 259 at 272 (footnotes omitted).
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decision upon refugee status must beware of turaingview of the
reasons of the decision-maker upon proper pringipl|eto a
reconsideration of the merits of the decision."

There was no logical inconsistency between orotiee hand determining
that, even taken at its highest, the appellantgleece did not disclose a
Convention nexus, and on the other hand finding tha appellants' evidence
could not be wholly believed because of its incstesicy and implausibility.
When read fairly — and certainly when read in ligtitthe decision of the
Minister's delegate — the Tribunal's reasons inditlaat its finding about lack of
Convention nexus applied to all of the appellaoksims, not just to some of
them. The incidental use of the phrase "residlaimt did not require any
contrary conclusion. Moreover, the appellantsk lat credibility regarding the
acts comprising the so-called "primary claim" contit have affected the finding
about lack of Convention nexus, as that latterifigdvas not credibility-based.
Rather, it was inevitable even on the best viethefappellants' case.

Discretion

The respondent Minister raised the issue of diggrary relief by way of

a Notice of Contention dated 16 February 2007. Wimaster argued that, even
if the appellants' arguments about s 424A wereecgrrtheir claim would be
doomed to failure because of the absence of a @tiovenexus, and thus the
grant of certiorari or mandamus would be futilehisTsubmission was not put to
the courts below, and, given the conclusions esecksn these reasons that on
the facts of this case s 424A had not been engaal it is not critical for the
Minister to rely upon it in this Court. Howeverjs convenient to say something
on the subject.

This Courthas previously emphasised that the grant of thetitotional
writs is a matter of discretion, and the same mples apply to the grant of relief
by the Federal Magistrates Court and the FederattQmursuant to s 39B of the
Judiciary Act1903 (Cth). InAala, Gaudron and Gummow JJ noted that

"Some gquidance, though it cannot be exhaustive,tcaghe
circumstances which may attract an exercise ofrelimn adverse to an
applicant is indicated in the following passagenfrohe judgment of
Latham CJ, Rich, Dixon, McTiernan and Webb JJ imandamus case,

18 (2000) 204 CLR 82 at 108 [56].
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Rv Commonwealth Court of Conciliation and ArbitratjoEx parte
Ozone Theatres (Aust) Lt@iheir Honours saft

'For example the writ may not be granted if a more
convenient and satisfactory remedy exists, if nefulsresult could
ensue, if the party has been guilty of unwarraetalelay or if there
has been bad faith on the part of the applicartheeiin the
transaction out of which the duty to be enforcadear or towards
the court to which the application is made. Thertse discretion is
judicial and if the refusal of a definite publictgus established,
the writ issues unless circumstances appear makjogt that the
remedy should be withheld.™

The present is a case in which no useful resulldcensue from the grant
of the relief desired by the appellants. Thisasecause, even if the appellants
be correct as to the proper operation of s 424&ythannot overcome the
Tribunal's finding that their claims lacked the uisife Convention nexus. The
appellants' case, lik#obil Oil Canada Ltd v Canada-Newfoundland Offshore
Petroleum Boartf, cited inAala, was one in which "irrespective of any question
of procedural fairness or individual merits, theidmn-maker was bound by the
governing statute to refusg” In this regard, the references that were madiesin
course of argument to the "unbundling® of a Tridlghareasons into
"iImpeachable" and "unimpeachable" parts were mididyl to mislead than to
assist. While there may well be cases in whichikunal's breach of s 424A
affects its findings about the absence of a Comeemntexus, this was not such a
case.

19 (1949) 78 CLR 389 at 400.
20 [1994] 1 SCR 202 at 228.

21 Re Refugee Review Tribunal; Ex parte A&@00) 204 CLR 82 at 109 [58].
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KIRBY J. This is an appeal from the Federal Cafirdustralig®. | agree in the
order proposed in the reasons of Gleeson CJ, Gumm@a¥liinan, Heydon and
Crennan JJ ("the joint reasorfs!") The appeal must be dismissed.

However, | would support the order solely on tiheugd explained in the
concluding part of the joint reaséhs In my opinion, the appeal should be
rejected, and relief denied, on the basis of tiserdtionary arguments advanced
by the Minister in his Notice of Contention in tt@urf®. | would reserve my
opinion on the many issues raised concerning timstoaction of s 424A of the
Migration Act1958 (Cth) ("the Act").

This is an area of the law where there is a nmal&tof decisional authority
and a proliferation of dicta. Indeed, upon onewithe problem that arose in the
present proceedings derived from comments madehbyRefugee Review
Tribunal ("the Tribunal®), in its reasons for deors, that were unnecessary to
resolve the matter.

From first to last, these proceedings were higabg-specific. There was
at all times a consistent, available and legallynpeachable reason for affirming
the decision under review, adverse to the appsllaAhy controversy arising out
of s 424A was therefore immaterial to the outc&mén this respect, the appeal
was distinguishable from the decision SAAP v Minister for Immigration and
Multicultural and Indigenous Affaifé This Court should say so. We should not
burden this field of law with morebiter dictaunnecessary to the disposition.

The facts

The general nature of the applications broughSBBEBYR and SZBY%
("the appellants") for protection visas as "refigjeender the A& is set out in

22 SZBYR v Minister for Immigration and Multiculturahd Indigenous Affair2005]
FCA 1761 (Madgwick J).

23 Those reasons also note the amendment of tlee dftlthe Minister so as to
correspond with the current designation.

24 Joint reasons at [27]-[29].

25 See joint reasons at [27]; reasons of Hayng 1t
26 See also reasons of Hayne J at [92].

27 (2005) 79 ALJR 1009; 215 ALR 162.

28 The names of the appellants were anonymisedciordance with s 91X of the Act.
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the joint reason8 Inevitably, the facts were more complex, anchitied, than
the summary provided there. But the essence ot Wapened is sufficiently
stated.

To be entitled to protection visas, the appellamtiso are husband and
wife and both nationals of India, were obliged mng themselves within the
requirements accepted by Australia pursuant toCibevention, as given effect
by Australian law'. This necessitated the appellants proving'that

"[O]wing to a well-founded fear of being persecufed reasons of race,
religion, nationality, membership of a particulacsl group or political

opinion [they were] outside the country of [themhtionality and ...

unable or, owing to such fear ... unwilling to aviiemselves] of the
protection of that country".

The appellants sought to bring themselves witlia tequirement of
"persecution” by proving harassment and unlawfuinicral prosecutions for
serious crimes, which the family of the male apg#ls former wife, Salima, had
allegedly instigatetl. They sought to demonstrate a "well-founded feay"
showing "reasons" of "religion" or "membership ofparticular social group".
They did this by relying on the religious and sbdifferences between the male
appellant and his former wife's family. The femalppellant's claim was
derivative from that of her husband, the male dppel

The appellants and the family of the male appefidormer wife were all
Muslims. However, both of the appellants weredwkrs of the Aga Khan,
known as Ismaili Muslim®. Country evidence adduced before the Tribunal
affirmed that India is a secular State whose Ctuigin provides for freedom of

29 Pursuant to the Act, s 36(2).
30 Joint reasons at [3]-[6].

31 Convention relating to the Status of RefugeesedainGeneva on 28 July 1951;
[1954] ATS 5; 189 UNTS 150. As amended by the ¢uoi relating to the Status
of Refugees done at New York on 31 January 19673LATS 37; 606 UNTS
267 (together "the Convention").

32 Convention, Art 1A(2). Note also the Act, ss 99RS.
33 See joint reasons at [3]-[5].

34 Adherents of Islam whose members believe thailsison of the sixth Imam, was
the true seventh Imam.



39

40

Kirby J
16.

religion®. Whilst tension between Muslims and Hindus hasepd'a challenge
to the secular foundations of the State", and proklcan arise, at State and local
levels, as to the level of respect for religiouseftom, the country information
contained "no suggestion” that "followers of theaAghan are subjected to
persecution by the authorities or the communithaege."

In dealing with the appellants' request for prbtec visas, the
decision-makers below (as is usual) described tbheigons of the Convention
and various decisions concerning its basic requergsm They also recounted
various aspects of the appellants' claims concgrthie circumstances of their
lives in India before their arrival in Australia @ctober 2002. There were
doubts and contests over particular aspects ofhibtsry. Yet, as | shall show,
at every level of decision-making, there was a tast, simple reason which
was fatal to the entitlement of the appellantsrtmtgrtion under the Convention.
This was the conclusion that they did not have B-fwanded fear of persecution
for a Convention reasdh That is, the "reasons" fany"fear of persecution" on
the part of the appellants did not include "religioor "membership of a
particular social group”, as alleged, but merelynwcawned a private quarrel
animated by hostility that existed between the nageellant and his former
wife's family.

The decisional record

The Minister's delegate That this was the decisive reason for the
decisions at every level of decision-making is cleam a review of the record.
It begins with the delegate of the Ministemaking the primary decision refusing
protection visas to the appellants. The delegatecladed that the “fear of
persecution on return to India is not for a Conmenground(s)". The delegate
said:

"The [male appellant's] difficulties, which aroas a result of his
relationship with a woman from a different Muslirecg is a private
matter which falls outside the scope of the Conwent His decision to
continue the relationship, in the face of repeatednings and threats
from the woman's family, is thessential and significarreasonfor the
alleged mistreatment he suffered, rather than amywention reason(s).

35 Constitution of India, Art25. See also Arts 136(2), 26-28; Seervai,
Constitutional Law of Indiadth ed (1993), vol 2 at 1259-1308.

36 See also reasons of Hayne J at [91].

37 Under the Act, s 65.
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The [male appellant's] fear of persecution if héumes is not for a
Convention ground(s) but because of a personalamgstanding conflict
between the [male appellant] and his ex-wife's kanover their
relationship.” (original emphasis)

41 Refugee Review Tribunal The reason advanced by the delegate
unsurprisingly became the focus of the review bg ffribunal, which the
appellants promptly initiated.

42 The Tribunal set out, at some length, the maleslguut's evidence about
harassment, arrest and hostility in India as altdsel claimed, of the antagonism
of his former wife's family, both in her lifetimend after her alleged suicide. The
Tribunal member acknowledged her obligation to aers whether the
appellants had a "well-founded fear of persecufmma Convention reason".
She noted their statement that they feared harelutimg imprisonment and
possibly death arising from the death of the [magdpellant's] first wife". The
Tribunal member made various critical observatiammcerning the male
appellant's credibility. Amongst other things, slael:

“[T]here are a number of aspects about the evidéetere me which |
find troubling.

... the [male appellant] did not impress me asliabie witness. | found
the modifications and refinement between his writtéaims and his oral
evidence, within his oral evidence and the incdassy with that of his
wife's oral evidence as to when he was actuallgséed in 2001 to be
unsatisfactory.

... [There was] a willingness by the [male appd]lam tailor his evidence
in a manner which suited his purposes rather thamllangness to be
frank.

... the evidence before me as to the precise charattbe 2001 charge
laid against the [appellants] is vague."

43 However, these statements were then followed bg Tfribunal's
conclusion that leads to its disposition:

"The [appellants] contend that the harm they fearralated to their
religion. However, apart from a single referena@dmby Salima's brother
to religion as being a factor in why the family apgproved of the
relationship there is nothing in the evidence befone as to the
[appellants’] actual experiences with Salima's kamwihich provides any
support to this contention.
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Taking into account all the evidence before meml satisfied that the
[appellants] are involved, or have been involvada personal dispute and
there is no Convention nexus ...

| do not accept the [appellants'] contention tleigion or social status
were in any way or at all factors in the harm tfesgyr ...

... | find that the motive for the harm which ttegpellants] fear is because
they have been ascribed with responsibility fougcide. | further find
that the harm which the [appellants] fear in thaufe arises out of this
personal matter and is not Convention related.

Accordingly I find that the harm the [male appet]dears is from private
individuals settling a private dispute and as siictioes not constitute
persecution of a kind which can attract protectiorder the Refugees
Convention".

Federal Magistrates Court When an application for judicial review was
made to the Federal Magistrates Court, Raphael BNgr recounting or
extracting passages from the Tribunal's reasonectesl the application for
review on the basis that, essentially, it amoumbeain endeavour to relitigate the
factual conclusions of the Tribufal However, he went on to explain why he
had refused the appellants an adjournment of ttairge following the late
provision of the Minister's submissions. He $&id

“[T]he granting of an adjournment would be of éttutility because it
seemed to me so clear from the decision of theuhabthat the reason for
refusal of the visa was the failure of the [appeBd claim to have a
Convention nexus, that whatever might be said ippett of other
technical breaches of the Tribunal's duty not tib ifsto jurisdictional
error, it would not outweigh that one importantrgowhich ... isthe real
matter that a court must considér

Federal Court of Australia The appellants' appeal to the Federal Court
specifically raised a ground complaining that thebdnal had exceeded its
jurisdiction in failing to conform to s 424A and idenying the appellants
procedural fairness. The appellants were not iggapresented in that Court.

38 SZBYR v Minister for Immigration and Multicultui@hd Indigenous Affair2005]
FMCA 1137 at [6].

39 [2005] FMCA 1137 at [9] (emphasis added).
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Part of the Federal Court's reasons was addrasséte failure of the
Federal Magistrate to grant the appellants the umdjoent which they had
sought’. This is not a matter pursued in this Court. dealing with the
appellants’ complaint that the Tribunal had misustd®d or misapplied the
Convention criteria, Madgwick J quoted the pasdag®a the Tribunal's reasons,
part of which is set out above, characterisingappellants' conflicts in India as
"a personal dispute [with] no Convention nextis"In default of an explanation
of how this involved error or how the Federal Magite had failed to discern
any such error in that passage, Madgwick J condludthe case simply appears
to be devoid of legal merit:

From the foregoing it follows that the appellarsppeal to this Court is
singularly ill-suited to present an examinationtieé application to the facts of
s 424A. To the extent that s 424A was considetauth by the Federal
Magistrate and by the Federal Court, attention apgp® have been confined to
the suggested relevance of s 424A to the disciatjomefusal to grant an
adjournment, an issue not now in contention.

| appreciate that, where parties are unrepresenttééee courts below, and
special leave is granted to appeal to this Cooriaélistic impediments to the
argument of legal questions essential to the law&iermination of the matter
should not stand in the way of their considerati@n the other hand, where this
Court does not have well focused reasons of therrnmediate courts on such
questions, addressed to the facts of the instesd, dhere is special reason for
caution before launching into an elaboration of mesues of general significance
and frequent application where that course is egully essential.

Discretionary dismissal of the application

Basis of the jurisdiction The Act does not provide for a full merits appea
from the Tribunal. Nor is such an appeal affordsdany other law. The
appellants' application to the Federal Magistr&eart invoked the jurisdiction
of that Court pursuant to s 39B of the Judiciaryt A803 (Cth) (“the Judiciary
Act")®. As appears from that section, it is designegrtwide a statutory basis,
relevantly, for "defining the jurisdiction of angderal court other than the High

40 [2005] FCA 1761 at [3]-[5].
41 [2005] FCA 1761 at [7].
42 [2005] FCA 1761 at [9].

43 The jurisdiction of the Federal Magistrates Cantes under s 39B(1EA)(a) and
s 39B(1EA)(d)(ii).
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Court" with respect to "any of the matters mentabnen s 75 of the
Constitutior*.

By s 75(v), the Constitution confers on this Caanigginal jurisdiction in
all matters "in which a writ of Mandamus or prohidan or an injunction is
sought against an officer of the Commonwedétth"In the present matter, the
appellants sought relief of the defined type deddio the Tribunal. It was the
second respondent below, as in this Court. Bec#useTribunal ordinarily
submits to the orders of the courts, the Ministeisvmamed as the contesting
respondent.

The identity of the relief provided in the Constibn for the original
jurisdiction of this Court, and in s 39B of the tudry Act in respect of the
jurisdiction of the Federal Magistrates Court amel Federal Court, indicates that
the character and scope of the relief providedhlay Act is, in material respects,
the same as the relief provided for in the Constitd®. Thus, in determining the
jurisdiction and powers of the Federal Magistrafesirt (and on appeal, where
error is shown, of the Federal Court) it is appmaer to start with an
understanding of these remedies in Australian dotisihal law.

Constitutional writs are discretionaryln Re Refugee Tribunal; Ex parte
Aala®, this Court settled a number of important poirdgaaerning the remedies
referred to in s 75(v) of the Constitution (andnte in s 39B of the Judiciary
Act). Relevantly, for present purposes, the Caoricluded that whatever may
have been the features of the named remedies iprérexisting English and
colonial "prerogative writs", the remedies were, tie Australian context,
uniformly discretionary in natufé Out of recognition of the public and federal
character of the remedies, this Court has ceassatidmg them (as it earlier did)

44  Constitution, s 77(i). See also s 75(v).

45 Note alsdBodruddaza v Minister for Immigration and Multiaudal Affairs (2007)
81 ALJR 905 at 916 [61]-[64]; 234 ALR 114 at 127.

46 Deputy Commissioner of Taxation v Richard Walter IRt (1995) 183 CLR 168
at 181 per Mason CJ. See also the comment of Guminim SAAP(2005) 79
ALJR 1009 at 1027 [91] fn 68; 215 ALR 162 at 18518

47 (2000) 204 CLR 82.

48 Aala (2000) 204 CLR 82 at 89 [5], 107 [54], 122 [104361146], 144 [172], 156
[217].
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as "prerogative writs". It has substituted the ellgion of "constitutional

writs".

When this point of distinction, derived from thgesific Australian source
of these remedies and their purpose is apprecidtezino longer necessary to
treat the remedies provided in s 75(v) (or theatwgbry derivatives in s 39B of
the Judiciary Act) as subject to the same dispgrabdeedural features as had
grown up during their long history in England, hayino relevance to their
essential constitutional and public law functionsAustralia. That, | believe, is
the reason that lay behind the decisionAala to recognise that all of the
remedies so provided are discretionary. They aadable to the courts as the
justice of the particular case requires.

Of course, what is enlivened in each case is igipldliscretion. Many of
the considerations taken into account earlier exdhse of the prerogative writs
remain pertinent. However, the universal discredry character of the
constitutional and statutory remedies is now s@ttl&Vhere a party establishes
prima faciegrounds for the issue of such remedies, the regigtarty may point
to any considerations that will nevertheless wartha ultimate refusal of relief
in the particular circumstances of the case.

In Aala, drawing on the earlier case law, various explanat were
afforded by members of this Court as to the cirdamses that could warrant
refusal of relief, although a party has otherwisellished a foundation for it, as
a matter of law. Thus, in their joint reasonsAiala, Gaudron and Gummow JJ

said®:

"It is one thing to refuse relief on the groundudifity because, as
Lord Wilberforce put it, '[t]he court does not aestvain®. For example,
the application for an administrative determinatimay be one which,
irrespective of any question of procedural fairresmdividual merits, the
decision-maker was bound by the governing statteetusé”. Or the
prosecutor's complaint may be the refusal by thasam-maker of an
opportunity to make submissions on a point of lahiclw must clearly

49 SeeBodruddaza2007) 81 ALJR 905 at 911-912 [37]; 234 ALR 1141ai: Aala
(2000) 204 CLR 82 at 136 [145].

50 (2000) 204 CLR 82 at 109 [58].

51 Malloch v Aberdeen Corporatiof1971] 1 WLR 1578 at 1595; [1971] 2 All ER
1278 at 1294.

52 Mobil Oil Canada Ltd v Canada-Newfoundland OffshBegroleum Board1994]
1 SCR 202 at 228; Wade and Forsytministrative Law7th ed (1994) at 528.
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have been answered unfavourably to the proseéutdgain, the decision
under review may have no legal effect and no comm legal
consequences may flow from it. In such a situatitve reasoning in
Ainsworth v Criminal Justice Commisstdnwhere the remedy refused
was certiorarijndicates that prohibition will not Ir&."

In his reasons iAala, McHugh J wrote to similar effe€t

"Not every breach of the rules of natural jus@dkects the making
of a decision. The decision-maker may have egtwpheld the case for
the party adversely affected by the breach; or dbeision may have
turned on an issue different from that which gase to the breach of
natural justice. Breach of the rules of naturatipe, therefore, does not
automatically invalidate a decision adverse to phaety affected by the
breach. This principle was acknowledged by thisirf€m Stead v State
Government Insurance Commissiorwhen it said that 'not every
departure from the rules of natural justice at ial twill entitle the
aggrieved party to a new trial'. Nevertheless,eoacbreach of natural
justice is proved, a court should refuse reliefyamhen it is confident that
the breach could not have affected the outcomeusecdi]t is no easy
task for a court ... to satisfy itself that what aprseon its face to have
been a denial of natural justice could have hadbearing on the
outcome®."

In my own reasons iAala | indicated that the "public character of the

legal duties" which the remedies were designedpotmld meant that "ordinarily,

159

[relief] will issue where the preconditions are madut™. | went on to
acknowledg®:

53 SeeStead v State Government Insurance Commig&@86) 161 CLR 141 at 145.

(1992) 175 CLR 564 at 580-581.

55 Abebe v The Commonwea{it999) 197 CLR 510 at 553-554 [113].
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(2000) 204 CLR 82 at 122 [104].
(1986) 161 CLR 141 at 145.

(1986) 161 CLR 141 at 145.

(2000) 204 CLR 82 at 136-137 [148].

(2000) 204 CLR 82 at 136-137 [148].



58

59

60

61

Kirby J
23.

"But circumstances will occasionally arise whereist appropriate to
withhold the writ because a party has been slowassert its rights, has
been shown to have waived those rights, or seelsf rim trivial
circumstances or for collateral motives, and whaeeissue of the writs
would involve disproportionate inconvenience arjdstice."

The decision inAala was thus a clear indication by this Court of the
discretionary character of the remedies sought by appellants in their
applications for judicial review. In the resultl members of the Court upheld
the existence of the discretion and two (McHugradd Callinan %, in whole or
part) refused the remedies claimed.

The result ofAala is that, whilst establishment of the preconditidos
this form of relief will ordinarily entitle a partyo the relief, there will always
remain a residual discretion to be exercised jatlici Some of the
considerations relevant to that decision have bdentified. However, in the
nature of discretionary remedies, much will depeod the facts and
circumstances of the particular case.

Resistance to the contentioifhe Minister acknowledged that, neither the
Federal Magistrates Court nor the Federal Court, aderms, rejected the
appellants' proceedings on discretionary grount#oreover, in neither Court
had the Minister urged that course. So far aggpellants had relied on s 424A,
the Minister had submitted that there had beenardgravention of the section
and thus no occasion to consider whether remedredeffault should be refused
on discretionary grounds.

The appellants objected to the Minister's lateliagfon to rely on a
Notice of Contention raising the discretionary poirThere is no merit in that
opposition. The issue is not one that could haenlmet by any evidence below
provided by the appellarits The argument is addressed solely to the matters
available in the record. Any defects in the préston of the point below arise
from the ill-focused character of the appellantguanents, because they were not
then legally represented. The propounded contensi@ntirely consistent with
the Minister's submissions there. It was cleaskg$hadowed during the special
leave hearing. The Minister should therefore hkeae to file his Notice of
Contention and raise this discretionary argument.

61 (2000) 204 CLR 82 at 128 [122]-[123].
62 (2000) 204 CLR 82 at 156-157 [217]-[219].

63 cf Suttor v Gundowda Pty Lt1950) 81 CLR 418 at 43&oulton v Holcombe
(1986) 162 CLR 1 at 7-9.
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Arguments against relief Assume, for the purpose of argument, that in
this appeal the appellants could establish a brdacithe Tribunal of the
requirements of s 424A. Any such breach would ddpgpon establishing the
preconditions envisaged by s 424A. To this extenly it is necessary to
consider what s 424A, read with s 441A of the Ampvides. Section 424A
assumes the existence of "information that theuf@b considers would be the
reason, or a part of the reason, for affirming dleeision that is under review".
The failure to comply with s 424A is said to be stwinted by the failure of the
Tribunal to give the appellants copies in writing tbe documents allegedly
inconsistent with the male appellant's oral eviégenihat being the method
prescribed for giving such documents to a pefsoNlight any such failure have
affected the correct disposal of the appellantpliegtion to the Tribunal? If it
might, the matter would not be suitable for dismise the exercise of a judicial
discretion.

The Minister submitted that in this matter sudlailure, based on s 424A,
even if established, could not have affected thbuhal's decision. This was
because that decision rested on a reason insuseepti alteration by any
response which the appellants might have madeetpdbited information, had it
been given to them as s 424A envisaged. The Taitsudecision depended upon
its conclusion that the character of the disputecwthe appellants had described
with the male appellant's former wife's family indla was a private dispute
about private animosities.

Thus, even if those animosities had given risédar", including the fear
of being wrongly and corruptly prosecuted and impnied for criminal offences,
this did not amount to persecution. Still lesskieing persecutetbr reasons of

. religion ... [or] membership of a particular soc@goup”. The words "for
reasons of' require the characterisation of whad bacurred, as does the
necessity of establishing persecution. In shdrg¢ tharacterisation, by the
delegate and relevantly by the Tribunal, concludleat the "reasons" were
private inter-familial hostility. They lacked tloharacter necessary to bring them
within the Convention grounds.

Once the Tribunal so decided, the Act requitetie protection visas
sought by the appellants to be refused. The apmslicould not satisfy the
criteria for the grant of protection viss The formation of that conclusion

64 SAAP (2005) 79 ALJR 100%t 1020 [48]-[51], 1040 [175]-[176], 1043-1044
[192]-[196]; 215 ALR 162 at 175, 203-204, 207-208ee also joint reasons at
[12], [15].

65 The Act, s 65.

66 The Act, s 36(2)(a).
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concerning the character of the "reasons" would unenpeached by any
contravention that the appellants might be ablelémonstrate concerning the
requirements of s 424A. It stood alone, and sigfficin itself, to sustain the
decision of the Tribunal, effectively confirmingethdecision of the delegate
based, ultimately, on the same reason.

As the reasons of the Tribunal show, the membeércdil to the male

appellant's attention the suggested disparity batvies oral evidence and earlier
written “information™:

"I asked the [male appellant] whether he could larp the
discrepancies between his written claims and thdtisooral evidence as
to the dates of his arrests. The [male appellaatponded that his
memory was not good. He added that a person digvaot to remember
bad things. He also asked the tribunal whetheetivas much difference.
He added that he did not believe that it was ingdrtwhen things
occurred rather that they had occurred. Aftervife gave oral evidence
it was put to the [male appellant] that his writiatement and his wife
had indicated that the last arrest occurred in bbex 2001. The [male

appellant] again explained the discrepancy byrgjatiat his memory was
very bad."

In the light of this oral identification of therfiormation" derived from the
appellants themselves, any infraction of s 424Aeftectively reduced to a
complaint of a failure of the Tribunal to provideet"information" concerned to
the appellants in written form with an invitatiom comment on . No such
requirement or formality would exist as part of teneral law of natural justice
and procedural fairness. However, allowing for Berliament's provision for
such a requiremefit the fact remains that any comment by the appsllan
these particular matters could not possibly haveered the Tribunal's
characterisation of the "reasons" for the appedlamropounded fear of
persecution.

Any breach of s 424A might be relevant to the gaheredibility of the
male appellant. However, the Tribunal's "reasar"dffirming the decision of
the delegate was more basic. It was a "conclusan@ut the "reasons” for the
propounded fear of persecution on the part of tppebants. And that
conclusion was that the source of any "fear" wasape and for domestic

67 See joint reasons at [12], [15].

68 The Act, ss 424A, 441A. SE&AAP(2005) 79 ALJR 100t 1040 [175]; 215 ALR

162 at 203.
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reasons. It was not for reasons that would enlithen protection obligations
imposed on Australia as a State party to the Cdruen

Suggested inconsistency with SAAR this conclusion inconsistent with
the reasoning of the majority of this CourtSAAP? | was part of that majority
and | do not consider that there is an inconsigtenc

All members of the majority INSAAP acknowledged the residual
availability of a discretionary decision to declimelief®. However, in the
circumstances dbAAR all members of the majority concluded that reskbuld
not be denied in the exercise of that residualrdism.

The circumstances @AAPand of the present case are very different. In
SAAR the applicants before the Tribunal were a motoadt young daughter.
The mother was illiterate. The mother and daughtere detained in
immigration detention at Woomera. The mother hadlder daughter, living in
Sydney, who gave information to the Tribunal, ie thother's absence, in some
ways adverse to her claiin The case was a clear example of the circumssance
in which the provision of information in writing warequired. It might have
affected the outcome because that information wiisatly addressed to what
"would be the reason, or a part of the reasonaffarming the decision that is
under review™,

That is not the present case. Here, in so faneaprocedures adopted by
the Tribunal are concerned, the substance of théorthation" before the
Tribunal was drawn to the appellants' notice ofally More fundamentally
however, the "information” was not addressed te 'tthason, or a part of the
reason"” for the Tribunal's decisfébn When properly analysed, that "reason” was
the conclusion of the Tribunal about the charaofethe conflict involving the
male appellant and his former wife's family and theasons", within the
language of the Convention, for any "fear of pemsea" which the appellants

69 (2005) 79 ALJR 1009 at 1026-1027 [79]-[84] perHgh J; 1046 [210]-[211] per
Hayne J and 1040 [174]-[176] of my own reasons; AL 162 at 183-185,
211-212, 203-204.

70 SeeSAAP(2005) 79 ALJR 1009 at 1016-1018 [31]-[37]; 215 ALR2 at 170-172.

71 SeeSAAP(2005) 79 ALJR 1009 at 1035-1036 [144], 1040 [1Z3]5 ALR 162 at
197, 203.

72 The Act, s 424A(1)(a).
73 cfSAAP(2005) 79 ALJR 1009 at 1040 [175]; 215 ALR 162 @82

74 cf joint reasons at [15], [17].
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had deterring them from availing themselves of ghatection of the country of
their nationality, India.

Whereas InNSAAP,it was my opinion that "discretionary considerasion
overwhelmingly [favoured] the provision of reliéf'in the present appeal, they
overwhelmingly favour the refusal of relief. Thelp so because here any
non-compliance with s 424A was immaterial to thea'don" of the Tribunal for
its decision adverse to the appellants which | hdeastified.

Invalidity and discretion The appellants submitted that this conclusion
was inconsistent with some of the majority reasgnin SAAR which the
Minister (despite a few hints from the Bench) deetl to challenge and accepted
as correctly stating the law on s 428A

It is true that in the reasons of McHugh dnd of Hayned in SAAP
emphasis was placed on the invalidity of a decismade following a breach of
the requirements of s 424A and the relevance df sualidity to the availability
of certiorari to quash "what is found to be an invalid decisian"However,
neither McHugh J nor Hayne J questioned the prie@gtablished by this Court
in Aala, that relief of the kind described in s 75(v) dketConstitution (and
reflected in s 39B of the Judiciary Act) is fundartadly discretionary in nature.
Nor, in my reasons, did I. Moreover, McHugh J egsty acknowledged that in
some circumstances ("suggestion of delay, waivequig@scence or unclean
hands®) relief might be withheld on discretionary grounds

It will often (perhaps usually) be the case tha temedies for which
s 75(v) of the Constitution (and s 39B of the Jizdtic Act) provide are enlivened
by instances of established jurisdictional errget to acknowledge the existence
of a discretion to withhold relief is to accepttthem some instances, although
invalidity is established, the circumstances do oall for the provision of
judicial remedies.

75 (2005) 79 ALJR 1009 at 1040 [176]; 215 ALR 16264.

76 Joint reasons at [2].

77 (2005) 79 ALJR 1009 at 1027 [83]-[84]; 215 ALR21ét 184-185.
78 (2005) 79 ALJR 1009 at 1046 [211]; 215 ALR 162aP.

79 (2005) 79 ALJR 1009 at 1046 [211]; 215 ALR 162aP.

80 (2005) 79 ALJR 1009 at 1027 [84]; 215 ALR 16285.



77

78

79

80

81

Kirby J
28.

In a sense, this conclusion simply acknowledgegytieat variety of cases
and circumstances that come before the courtsgifferent kinds of infraction
that are said to warrant relief; the different posis of the parties; and the need
to conserve relief to cases where it is appropréate required to do practical
justice. Sometimes the reasons for denying rehefy have their origins in
defaults and omissions on the part of the clainfdmtcause a party has been
slow to assert its rights, has been shown to hasived those right§®, or
otherwise). Sometimes, relief may be denied becalis error relied upon is
immaterial to the reasoning of the decision-malestances of immateriality of
this kind were identified by Gaudron and GummowinJAala®. The present
appeal affords another, and different, instance.

Reason or part of the reasomhe appellants asked rhetorically, in effect,
how it could be said that the alleged disparityMaein the oral evidence given by
the male appellant and the earlier written docuatént was not "the reason, or a
part of the reason, for affirming the decision tiatunder review" when the
Tribunal had expressly referred to that subje¢héreasons for its decision.

Not everything that is said in the course of teasons of a tribunal or a
court, when analysed, constitutes "the reason, part of the reason" for the
resulting dispositive order. To firtiat “reason” requires more than pointing to
the discursive reasoning of the decision-makeredtires analysis, a fact made
clear by the use in s 424A of the conditional tefie®uld be") — a formulation
that necessitates a hypothetical constfuct

In countries of the common law tradition, suchAastralia, the reasoning
of courts and tribunals is typically (as in thissep detailed and elaborate and
includes material that is not strictly necessarythe ultimate decision. This
mode of reasoning contrasts with that typical afreoand tribunals in most civil
law countries, although the two systems have latebyed somewhat towards
each other. Finding what would be "the reason"aopart of the reason” for a
"decision” of a tribunal requires identification tiie links in the chain that
sustain (if they do) the eventual disposition.

Many reasons of courts and tribunals contain disicun of matters that are
not part of this process of reasorithg Thus, they may include a more detailed

81 Aala(2000) 204 CLR 82 at 136-137 [148].
82 (2000) 204 CLR 82 at 109 [58].
83 See also joint reasons at [17].

84 SZEEU v Minister for Immigration and Multiculturadnd Indigenous Affairs
(2006) 150 FCR 214 at 262 [216] per Allsop J, WengiJ concurring at 242 [94];
(Footnote continues on next page)
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account of the facts, as recounted by the witnedbas is strictly necessary.
They may contain a description of the submissiohghe parties although
ultimately some or most of these may be treatedugerfluous, irrelevant or
insignificant to the decision. They may refer égiklation and case law that is
not, in the end, determinative. They may set oapressions of withesses,
although such impressions do not eventually contol even influence, the
decision.

It is pointless to complain about these featuresliscursive reasoning.
They are well entrenched. In part, they derivenfitbadition; pressures imposed
on decision-makers to complete their reasons quidgkle premium normally
attached to candour and disclosure of the congidaraf evidence and argument
in reasoning; and the fact that the process ofa@xiplg decisions sometimes
clarifies, in the mind of the decision-maker, thessments that are (or would be)
“the reason, or a part of the reason" for the dmtighereby distinguishing them
from those that are not (or would not be) such.

The appellants submitted that the alleged discra@pa between earlier
written documents and their oral evidence befoeeTthbunal had influenced the
Tribunal's assessment of their credit. In thisseethey argued, the discrepancy
would at least be "a part of the reason” for thbumal's ultimate decision.

In many cases, including claims to refugee stdtus,would undoubtedly
be so. Thus, if the Tribunal were to disbelievat th refugee applicant was an
apostate convert to Christiarfityor a homosexu#fl or the victim of domestic
violencé” and this was the basis of the propounded feaesfgzution, obviously
a reference to evidence relevant to the applicarddit would be "the reason, or
a part of the reason" for the Tribunal's decisidn.that event, as iISAAR the
requirements of s 424A would necessitate provistdnthe information in
question and in the form specified in the seéfion

cf SZDQL v Minister for Immigration and Multiculturand Indigenous Affairs
(2005) 144 FCR 356 at 365-367 [55]-[58AF v Minister for Immigration and
Multicultural and Indigenous Affair&004) 206 ALR 471 at 478 [33].

85 Applicant NABD of 2002 v Minister for Immigratiomnd Multicultural and
Indigenous Affairg2005) 79 ALJR 1142; 216 ALR 1.

86 Appellant S395/2002 v Minister for Immigration akfmdilticultural Affairs (2003)
216 CLR 473.

87 Minister for Immigration and Multicultural Affairg Khawar(2002) 210 CLR 1.

88 See the Act, s 424A(2)(aBAAP(2005) 79 ALJR 1009 at 1027 [83]-[84]; 215
ALR 162 at 184-185.
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The correct analysis However, that is not this case. Here, after
elaborating all of the descriptive material, redoug the ways in which the
appellants put their case, describing the countmforimation, recording
impressions of witnesses and so forth, the Tribuimaéffect, cut to the chase.
Essentially, it said: Be that all as it may, aedepting the claim as stated in full,
it still lacks the essential nexus to a Conventyoound. It is a private dispute.
As such, it does not attract the country obligagionposed by the Convention.

Properly analysed, that was "the reason" and nhe"oeason” in this case
for the Tribunal's decision. It was sufficient. nd\ it necessarily required
rejection of the appellants' claims. It could possibly have been affected by
anything that might have been said by either of appellants in response to
written copies of documentation addressed only radimpinary, collateral and
discursive matters as set forth in the Tribuna&sons. Whilst | agree that the
phrase "the reason, or a part of the reason” shmatldbe narrowly read so as to
diminish the obligations of s 424/ AAPstands against such a narrow reading),
the search is not simply for a passage in the fiabsi discussion. It is for the
identification of something more substantive. Assthe elucidation of thatio
decidendiof a decision for legal purposes requires anafysithe reason, or a
part of the reason” referred to in s 424A(1)(apalequires discernment and
correct analysis. In both cases, it is a mistakiedat everything this is, or might
be, contained in the discursive reasoning as sogmit for the more precise legal
purpose in hand.

Conclusion and order

Once the foregoing conclusion became clear, it iwawaterial for the
Federal Magistrates Court or the Federal Courtxamene the extent of the
default of the Tribunal, if any, under s 424A orelaborate further the meaning
of that provision. Any such default could not haféected the decision of the
Tribunal for the reason that it accepted. An aygbion for judicial review of that
decision was therefore liable to dismissal on @onary groundS.
Discretionary refusal of judicial review must besesised with care, particularly
where the hypothesis of jurisdictional error isa@sgbility. However, in some
such cases (of which this was one) invocation efdiscretion is proper, prudent,
economical and just.

In effect, the discretion allows the reviewing doto say: The case is
clear. A sound basis for the challenged decismmlieen established. Even if a
postulated error has occurred in complying witt24A and could be proved, any

89 See ed>arcia v National Australia Bank Lt1998) 194 CLR 395 at 417-418 [56].

90 See also reasons of Hayne J at [91]-[92].
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such error is immaterial because it could not umidee the essential legal basis
that sustains the decision. In that event, torditree court's time and resources
into examining a supposed technical breach is nmtoper use of its energies.
Nor is it required by the justice of the case.

When such conclusions are reached, the reviewond ¢ entitled to, and
should, reject the application in the exercisetsfdiscretion. It should leave
analysis of suggested technical infractions to secahere the result of such
analysis might influence the outcome. This wassueh a case.

Upon this discretionary ground, and not for argwiof the compliance or
non-compliance with s 424A of the Act, | would dissithe appeal with costs.
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HAYNE J. | agree that the appeal should be dismisgith costs. The Refugee
Review Tribunal's finding that the appellants' wiailacked the requisite nexus
with the Conventioft was inevitable. That being so, the appellantsewest
entitled to relief of the kind they sought. Thedaletiori” to grant that relief was
to be exercised against them.

There is, therefore, no occasion to consider gi@ation in this case of
s 424A of theMigration Act1958 (Cth) or to consider what was said about that
provision iINSAAP v Minister for Immigration and Multiculturahd Indigenous
Affairs®. Nor is it necessary to examine what has beeha@ut that provision
by the Full Court of the Federal Court of AustrahaMinister for Immigration
and Multicultural Affairs v Al Sham?® or SZEEU v Minister for Immigration
and Multicultural and Indigenous Affaits

91 Convention Relating to the Status of Refugdese at Geneva on 28 July 1951
(1954 ATS 5), as amended by the Protocol Relabrtye Status of Refugedsne
at New York on 31 January 1967 (1973 ATS 37).

92 Re Refugee Review Tribunal; Ex parte A&a00) 204 CLR 82.
93 (2005) 79 ALJR 1009; 215 ALR 162.
94 (2001) 110 FCR 27.

95 (2006) 150 FCR 214.






