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GUMMOW, HAYNE AND CRENNAN JJ. This appeal from titeederal Court
of Australia (whose appellate jurisdiction was ex®d by Madgwick J) was
heard together witlsZATV v Minister for Immigration and Citizenship® and the
same counsel appeared on each appeal. Thesegedwmuid be read with those
in SZATV.

Madgwick J dismissed an appeal from the dismis¢salthe Federal
Magistrates Court of an application for certiortsi quash a decision of the
Refugee Review Tribunal ("the Tribunal®) (the setarspondent in this Court
and a submitting party), for prohibition directed the Minister (the first
respondent in this Court), and for mandamus dmgctthe Tribunal to
redetermine according to law the appellant's appba for a protection visa.

The appellant is an Indian national, born at Thanihe State of Tamil
Nadu in 1977. He arrived in Australia on 16 May020and applied for a
protection visa. In his application the appellgate his religion as "Hindu".
The application was refused by a delegate of theid#éir on 11 June 2004 and
the Tribunal subsequently affirmed the decisiothefdelegate.

On 13 October 2004, the appellant attended arngaonducted by the
Tribunal and gave evidence with the assistance afterpreter. He had no legal
or other representation at the hearing.

The appellant claimed that his father and his iagympathised with the
Communist Party and that his brother had worked &arty member in Tamil
Nadu. The appellant left school when he was 16syehage and after the death
of his brother he was employed at the mill in Coatabe where his father
worked. The appellant worked at the mill for apgpneately three and a half
years until the employer company ceased operatimre in 2002. The mill was
situated some 200 km from the home where his motghiérlived and the
appellant returned there after the closure of tile m

The country information showed that accordinghe 1991 Census the
population of Tamil Nadu was more than 62 millid8.67 percent of the
population were Hindus and Tamil was spoken by @értent of the population
and Telugu by 2.2 percent.

The appellant asserted that while his brother hedn working as a
member of the Communist Party he had opposed thertajor Tamil parties, the
Dravida Munnetra Kazhagam (the DMK) and the AllimdAnna Dravida

1 [2007] HCA 40.
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Munnetra Khazagam (the AIADMK). He maintained th& brother had been
killed by "rowdies" from these parties at a ComnstifRarty meeting in 1998.
The appellant did not distinguish between the ComstlParty of India and the
Communist Party of India (Marxist).

The appellant was elected a trade union leaddgreoémployees at the mill
and disputed some payments to the workers by émeployer. He believed that
the mill owners held him responsible for the sulbeeq closure of the mill by
government order in 2002. He claimed, among dthnegs, that the mill owners
had used their influence as DMK members to prothedaying by the police of
false charges of murder of a DMK leader, and tlathhd been assaulted by
DMK "rowdies" in July 2003. Threats also were madehis family. The
appellant claimed that in August 2003 he had mowethe capital of Tamil
Nadu, Chennai (formerly Madras), where he had oaetil to fear persecution by
DMK "rowdies". He stayed in Chennai until he &t Australia in May 2004,
travelling on an Indian passport issued in June3280d with an Australian
business visa.

The Tribunal stated:

"As put to the [appellant] at the Tribunal hearilbgsed on the country
information considered, | thought it plausible tinél owners, who were

allegedly members of the DMK, had used their inilcee to cause
problems for the applicant; ... That said | did tilank it plausible the

DMK or the mill owners would continue to target hshould he relocate
within India."

In its statement of findings and reasons the Trbgaid:

"For the purpose of this decision, the Tribunall wiccept the
[appellant] was involved in some kind of conflicttvthe employers of
his former workplace [the mill]. It accepts thellnawners used their
contacts in the DMK in Tamil Nadu to cause the Elgmt] some kind of
problem in Tamil Nadu. The Tribunal accepts thppgllant] also had
problems after he moved to Madras [in Tamil Nadat, reasons of his
activities for the local communist party there. wéwer, as put to the
[appellant] at the Tribunal hearing, protectionigétions in Australia may
not be owed if | was satisfied he could safely ¢fato and reside in
another location in India. Further, | may expdat ko safely relocate if |
was satisfied it was reasonable in all the circamsts to expect him to do
so."

The Tribunal referred to country information showithat the adjoining
State of Kerala had a relatively large Tamil spegktcommunity and that the
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Communist Party, to which the appellant claimedo&bong, had a significant
presence in that State.

The Tribunal's reasoning may be understood byrdegathe following

passages in its reasons:

"l do not think it plausible the mill owners or tiEMK would have the
capacity to cause the [appellant] problems in Keral [s]hould the
[appellant] reside in eg Kerala ... | am not safhis parents would
continue to be questioned as to his whereabouts.

At the Tribunal hearing the [appellant] also comied he had
received 8 years education in Tamil Nadu, and hieatad been employed
there ininter alia a political party as well as in a mill. The [apast]
also claimed to speak 'Telegu, Tamil, and a |@hglish’. That said, the
Tribunal noted the appellant was able to respondh toumber of its
questions without recourse to the interpreter durihne course of the
Tribunal hearing. The [appellant] has shown hifmsedpable of
overcoming any language problem in Australia, amadnl satisfied should
he relocate to eg Kerala, with a Tamil speaking momity, language
difficulties would not constitute a problem for hirAccordingly, | am not
satisfied that for reasons of any claimed languaggloyment or lack of
family contact difficulties, it would be unreasotabto expect the
applicant to relocate within India.

Furthermore, no evidence was provided that thezeeveoncerns
with respect to infirmity, health services or edima Neither did the
country information considered in this decisionsgtme that relocation
on these grounds would be unreasonable for thispel&mt].
Accordingly, | am satisfied the [appellant] canreasonably expected to
relocate within India and by so doing avoid any Iwelunded fear of
persecution for a Convention reason.

Accordingly, | am satisfied the [appellant] doest have a well
founded fear of persecution for a Convention reasdndia."

In this Court, the three grounds of appeal whidrenpressed were that

the Federal Court had erred in failing to find gaiictional error by the Tribunal
by reason of the Tribunal having:

(a) asked whether the appellant might reasonablyexgected to
relocate within India in order to avoid persecutbaym;
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(b) treated the reasonable availability of protattagainst persecutory
harm within India as determinative or conclusive hi refugee
status; and

(c) failed to make findings about, and to considengther requiring
the appellant to relocate would involve the abnegabf the
attribute for which the appellant was selectedofensecution.”

None of these grounds is made out.

Grounds (a) and (b) amounted to an attack upomskeof any notion of
“relocation” as a step in concluding that the dppé&k fear of persecution is not
"well-founded”. As indicated in the reasons $ATV, and as a general
proposition to be applied to the circumstanceshef particular case, it may be
reasonable for the applicant for a protection \saelocate in the country of
nationality to a region where, objectively, theseno appreciable risk of the
occurrence of the feared persecution.

As to ground (c) advanced by the appellant, thiouhal did, as is
demonstrated in the passages from its reasons \kiaid been set out, consider
and make findings about whether relocation to Kevabuld involve abnegation
of the attribute for which the appellant had com#o iconflict with the mill
owners and members of the DMK. His agitation respg the working
conditions at the mill and other activities as anBwunist Party member had
brought the appellant into trouble in Tamil NadBut, for the reasons given, the
Tribunal concluded, as it was open for it to dattthe appellant could safely
relocate to Kerala and that it would not be unreabte to expect him to do so.

This case thus stands in contrastfaTV.

The appeal should be dismissed with costs.
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KIRBY J. This appeal was heard at the same tirsetltee appeal in
SZATV v Minister for Immigration and Citizenship®. Like that appeal, this
appeal, also from the Federal Court of Austraimdesigned to permit this Court
to elucidate the internal relocation alternativegonciple) (“the relocation test")
in the context of the Convention relating to thet® of Refugees, 195hs
amended by the Protocol relating to the Statuseftiees, 1967(together "the
Refugees Convention").

The decisional background

Many of the facts relevant to the decision in dippeal are set out in the
reasons of Gummow, Hayne and Crennan JJ (“the jeagons'y Also stated
there are passages from the reasons for decisithre d2efugee Review Tribunal
("the Tribunal”). In respect of the Tribunal's seas, the appellant, SZFDV
sought judicial review on the basis of allegedgdigtional error. Such review
was refused in the Federal Magistrates Court byl&c&M°. That refusal was,
in turn, confirmed by Madgwick J, exercising thepalbate jurisdiction of the
Federal Court.

In dismissing the appeal to the Federal Court &ffidnming the approach
of the Tribunal, Madgwick J referred to his earlkikssenting reasons in the Full
Court of the Federal Court MALZ v Minister for Immigration and Multicultural
and Indigenous Affairs’. In those reasons, Madgwick J had raised a queas
to whether the previous elaboration of the Australiest for decisions in cases
where "refugee" status has been refused, on thendpthat the applicant could
reasonably relocate to a different part of the igpplt's country of nationality or

2 [2007] HCA 40.

3 [2005] FCA 1312.

4  Done at Geneva on 28 July 1951: 189 UNTS 158641 ATS 5.

5 Done at New York on 31 January 1967: 606 UNT3E, 26973] ATS 37.
6 Joint reasons at [3]-[10].

7 The name of the applicant is anonymised in acord with theMigration Act
1958 (Cth), s 91X.

8 [2005] FMCA 908.
9  (2004) 140 FCR 270. See consideratioBAATV [2007] HCA 40 at [91]-[94].
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habitual residence ("country of nationalit{f)needed to be reconsidered in light
of the decision of this Court iAppellant S395/2002 v Minister for Immigration
and Multicultural Affairs'. However, conforming in this case to the majority
approach inNALZ, Madgwick J proceeded on the basis that he wasddo
accept the conclusion that the conventional assa#srof relocation was
unaffected by the reasoning$395.

Deciding the appeal on that basis, Madgwick J bl the appeal should
be dismissed. He addéd

"Having regard to the way the Tribunal member foue facts in this
case, it might well be that, even should anothst be applied (namely
what would the appellant do if actually returned Itmlia by way of
possible relocation), the factual findings wouldany event, mandate the
conclusion that he would relocate."

Common issues about internal relocation

In this appeal, | shall follow the same coursehas been adopted in the
joint reasonS. My reasons too should be read together withehoSZATV. |
shall not set out again an analysis of the originthe relocation test. Nor will |
repeat the competing theories that have been dfféoe suggest a textual
foundation, in the Refugees Convention definitidri'refugee™, for importing
consideration of whether the refugee applicant Eh(hefore resorting to a claim
upon Australia for surrogate "protection” from panstion) reasonably relocate
in his country of nationality, India, to a parttbat country where he could safely
secure that country's "protection”.

Additionally, | shall omit the explanations thaJe been offered directed
to the other principal way of looking at the probleon a textual basis, by
reference to whether the refugee applicant in Alistdlacks the "well-founded
fear" of persecution that is necessary to estahliskentittements under the
Refugees Convention definition of "refugee”, on tloe®ting that, were the
appellant now returned to India, he could safelfoa&te and suffer no

10 As expressed ifRandhawa v Minister for Immigration, Local Government and
Ethnic Affairs (1994) 52 FCR 437.

11 (2003) 216 CLR 473.
12 [2005] FCA 1312 at [8].
13 Joint reasons at [1]. See also reasons of @allinat [50].

14 Included in Australian municipal law by tMigration Act 1958 (Cth), s 36(2).
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persecution. All of these considerations are ampth in SZATV®. It is
unnecessary for me to repeat them here.

The appellant could not succeed in this appea frontal attack on the
relocation test as being inconsistent with the #nd purposes of the Refugees
Convention. Whatever may be the difficulties otaeciling the notion of
internal relocation with the language, history gmarposes of the Refugees
Convention, an internal relocation test is now westablished in international
State practice (and also accepted by the UnitedbhatHigh Commissioner for
Refugees).

In judging an applicant's claim to refugee stattus therefore permissible
to consider the reasonableness of the applicaalitxation to another place
within the applicant's country of nationality. Heviewing all the facts, it is
concluded that the applicant, acting reasonablil, refocate if returned to that
country, it will be open to the decision-maker ins#ralia to conclude, where the
source of the fear of a Refugees Convention-relpgrdecution is localised in
the country of nationality, that the propoundedr feipersecution is not "well-
founded". On that ground, the claim of "refugettiss, in accordance with the
Refugees Convention, could properly be refused.

The applicable authority to be observed

Nevertheless, in Australia, where the decisionthefTribunal are subject
to the possibilities of judicial and constitutionaliew, the courts that perform
such review are obliged to conform to the instarctiof this Court on the
requirements to be observed in discharging themction. Relevant to that
instruction, in a case such as the present, idehision of this Court 8395,

The decision irf8395 was subsequently distinguished by a later decision
the Court, constituted differently, iApplicant NABD of 2002 v Minister for
Immigration and Multicultural and Indigenous Affairs'. Although that decision
is, in some respects, difficult to reconcile w05 (and although McHugh J and
I, who sat in both cases, considered that the owgcon NABD of 2002 was
governed by the holding i8395) the majority in the latelABD did not overrule

15 [2007] HCA 40 at [53]-[63].
16 (2003) 216 CLR 473.

17 (2005) 79 ALJR 1142; 216 ALR 1.
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or expressly qualifyS395. It follows that the binding principles of law
established b$395 still operate in those cases to which those prlasippply.

It remains, in the present case, to apply to éasaening of the Tribunal, as
it concerned the appellant SZFDV's submissions, oy the conclusions
expressed by this Court I®ZATV (that an internal relocation test might, as a
matter of principle, properly be applied), but alse holdings that this Court had
earlier laid down irS395 (that the search is for what the particular agpitowill
in fact do if returned and it cannot be hypothesised tlawill surrender the
basic rights which the Refugees Convention is $igadly intended to protect).

The essential question in this appeal is not,efloee, whether it was
permissible for the Tribunal to consider the hyesih of internal relocation by
the appellant within India at all. So much is notw in doubt. The question is
whether, in proceeding to consider that hypothéises;Tribunal conformed to the
approach which this Court's majority establishedt®rolding inS395.

Whereas inSZATV*, non-compliance by the Tribunal with this Court's
decision in S395 might have been understandable, because the Tlbuna
decision in that case was given before the puldicatdf this Court's reasons in
395, the circumstances of the proceedings involving-I3¥ are different. In
his case, the decision of the Tribunal was reachedctober 2004 and handed
down in the following month. This was thereforellvadter this Court's reasons
in S395 became available. Although those reasons wereadfetred to by the
Tribunal in this case, by the time of its decisithey were undoubtedly available
to it. In any case, they represented (and contiauepresent) the law, binding
on the Tribunal, until this Court, or the Parliarhenthin its powers, alters the
principles stated i1$395.

Three important principles i8395

There are three important principles for wh&395/2002 stands:

(1) Focus on the particular applicant: The first is that the focus of attention
in refugee applications is not, as such, upon whaight be reasonable,
in an abstract sense or as part of a theoretigahtany, for the appellant,
if returned to the country of nationality, to do wmrder to escape
persecutioff. This is not the correct approach, whether trse ¢avolves

18 See (2005) 79 ALJR 1142 at 1143 [2]; 216 ALR R gter Gleeson CJ; 79 ALJR
1142 at 1170 [168]; 216 ALR 1 at 40 per Hayne aegdén JJ.

19 [2007] HCA 40.

20 S395 (2003) 216 CLR 473 at 490-491 [43] per McHugh Kittby JJ.
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the suggestion of "living discreetly" as a homosg¢xuan in Bangladesh
(as inS395), or moving to another part of the country of bntth avoid the
claimed persecution for political opinion (as iretpresent case). The
question, described there as the "central questiany particular casé",
is, as Gummow and Hayne JJ explaine8395*

"how this applicant may be treated if he or she returns ® th
country of nationality. Processes of classifiaatmnay obscure the
essentially individual and fact-specific inquiry awh must be
made".

The same point of specificity and individualityddressed to "this
individual applicant”, was made by McHugh J and effysn the other joint
majority reasons i8395%,

(2) Focus on well-foundedness of fear: Secondly, the focus of attention,
provided by the Refugees Convention definition wdfligee”, is on the
well-foundedness of the fear which the particulpplecant for refugee
status possesses. This point was also made ¢le8395. The joint
reasons of Gummow and Hayne JJ point out that $kaei must be
addressed against the background of the fact-spacguiry of what the
particular individual applicanwill do if returned":

“If an applicant holds political or religious bdbethat are not
favoured in the country of nationality, the chanak adverse
consequences befalling that applicant on returrthed country
would ordinarily increase if, on return, the apah¢ were to draw
attention to the holding of the relevant beliefut B is no answer to
a claim for protection as a refugee to say to giliegnt that those
adverse consequences could be avoided if the appliwere to
hide the fact that he or she holds the beliefaugstjon."

In the present instance, the proposition thatageellant should relocate
within India amounts, in effect, to an hypothesiattit would be reasonable for
the appellant to "hide" his political beliefs fralmse who, it is postulated, have
persecuted him in his home State of Tamil Nadu.irBgrence, he would not be
safe from persecution in his home State but, duiggested, he could be free of

21 S395(2003) 216 CLR 473 at 500 [78] per Gummow and Halthe
22 S395(2003) 216 CLR 473 at 500 [78] (emphasis in orifina
23 (2003) 216 CLR 473 at 490 [43].

24 (2003) 216 CLR 473 at 500 [80].
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persecution if he were to move to another and wdiffe State of India (Kerala).
In that State there would be no need to "hide'beigefs because the government
of that State includes participation by membera tifical communist party. They
would not continue the persecution. Because h&lgeturn to Kerala, and there
be free of persecution, any "fear of persecutioa"féels in Australia at the
prospect of being returned to India is not "welldided”. There is no evidence
that this is the way the Tribunal considered thgeipnt's case. Yet it is the only
way that would conform to the Refugees Conventiefinition as explained in
S395.

(3) Acquiescence in persecution is not reasonable. Most importantly, the
joint reasons ir8395 each emphasised that it would not be a "reasonable™
adaptation of the behaviour of an applicant forugeke protection in
Australia to expect the applicant to return to ¢bantry of nationality and
to abdicate, or repudiate, a fundamental righthef kind included in the
list of Refugees Convention-related grounds of $peution®. Those
grounds do not cover the whole gamut of individiriman rights
guaranteed by international law. They single auy ¢hose basic grounds
of persecution that the Refugees Convention traatsentral; that have
been a common source of persecution leading tdlitite of those who
are victims of it; and that those who are the stibjef it are not expected
to tolerate, if it happens in their country of oatlity. The joint reasons
of Cézlémmow and Hayne JJ 895 make this clear in the passage just
cited™.

The jurisdictional errors of the Tribunal

Failure to address the correct question: In the present case, the Tribunal
offended against each of the three foregoing plasilaid down by this Court in
its decision inS395. First, it did not ask whether the particular laggnt would,
as a matter of fact, relocate from Tamil Nadu if vaere returned to Indfa
Instead, it asked whether the Tribunal could itsalfose such an obligation on
the appellartt:

25 (2003) 216 CLR 473 at 489 [40] per McHugh andokidJ, 500 [80] per Gummow
and Hayne JJ.

26 Above these reasons at [32]. See (2003) 216 €£13Rat 500 [80].
27 (2003) 216 CLR 473 at 500 [80].

28 Refugee Review Tribunal, decision and reasornth@fTribunal, 18 October 2004
("Reasons of the Tribunal”) at 8.
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"As put to the applicant at the Tribunal hearingptection obligations in
Australia may not be owed if | was satisfied held®aafely travel to and
reside in another location in India. Furthemay expect him to safely
relocate if | was satisfied it was reasonable in all thecemstances to
expect him to do so."

Making it absolutely plain that the Tribunal wast addressing whether, if
the appellant were returned to India he wauléhct relocate from Tamil Nadu to
the State of Kerala, the Tribunal's reasons proteed

"Therefore, | am satisfied that if the applicaribcated from Tamil
Nadu to Kerala he would not have a well-founded &faersecution for a
Convention reason."

Internal relocation was simply a postulate conagie¢ by the Tribunal. No
consideration was given to whether it would fact have had any ultimate
application in the appellant's case.

Failure to address well-foundedness: Secondly, because of the way in
which the Tribunal approached the matter (contrarythe requirement of
individual factual prediction established$895), it failed to address the issue of
reasonable relocation within India in the only whwt is permissible under the
Refugees Convention. Specifically, it failed taasxne the "well-foundedness”
of the appellant'surrent fear of persecution, based on the reality of whdact
he would reasonably do if he were returned to India

This was not a hypothetical or theoretical problenthe case which the
appellant propounded. Relocating from Tamil NadWKerala is not the same
thing as relocating from Victoria to Tasmania doecating within Ukraine. The
appellant's family, upbringing, language, culturiisine, tradition, friends,
political colleagues and other links were all witle Tamil speaking people in
the State of Tamil Nadu. The postulate that thpedant would move to a
significantly different linguistic, cultural, poidal and familial environment of
Kerala, simply because it is within the countryha$ nationality, portrays not
only a naive ignorance of the diversity of India biso a failure to address the
relocation test in the correct way, as explaineSZATV.

The Tribunal's analysis of the appellant's caseengeffectively in three
pages of reasoning, is extremely shmHowever, if a want of real attention to
the foregoing considerations might amount to amrenithin jurisdiction, the

29 cf SZATV [2007] HCA 40 at [93] citingNALZ v Minister for Immigration and
Multicultural and Indigenous Affairs (2004) 140 FCR 270 at 281 [46].

30 Reasons of the Tribunal at 8-10.
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failure to address the postulate of internal reiocain a manner anchored to the
Refugees Convention text is an erabrjurisdiction requiring correction by this
Court.

Failure to uphold Refugees Convention rights: Thirdly, | now reach the
most serious error on the part of the Tribunalbetrays a failure to address the
correct question for decision and is thus a cleasglictional error. The reasons
of the Tribunal indicate no attention at all to wier it would be inconsistent
with the purpose of the Refugees Convention toiregte appellant to relocate
within India, given that his asserted fear of peus®en is claimed as being on the
basis of his expressions of his political opinion the appellant's case, that
political opinion was not addressed to changing dbgernment and political
culture in the State of Kerala. Rather, it wasradsed to changing the power
structures (including the government) of the am native state of Tamil
Nadu, a distinct society within India.

Although relocation within a country of nationglimay sometimes be
reasonable, and in a given case may deprive aicappfor refugee status of the
"well-founded fear of persecution” for a reason resped in the Refugees
Convention necessary to attract "refugee" statush selocation cannot be
“reasonable" (and thus cannot be imposed by thieuial) where to relocate
would effectively destroy the very protection whittte Refugees Convention-
related reason is designed to afford to the indiaid

In this important respect, this case is analogouSZATV. There, the
Tribunal contemplated the return of the appellant Ukraine, but under
conditions not only of physically moving his reside but of abandoning his
political opinions expressed as a journalist, aetirmgg work in the construction
industry that would not involve him in expressing political opinions. This
Court has concluded (correctly in my view) that,rtgpose such a requirement
amounted to jurisdictional error entitling SZATY relief from the Court.

Here, the Tribunal also contemplated the appeflaatiandonment of his
political opinions in India in the only place whatevas relevant and important
to the appellant to hold and express these pdlidpaions, namely in the State
of Tamil Nadd. In effect, the Tribunal's approach in this ctisefore amounts
to the type of demand upon the appellant to "liiscrdetly” by reference to a
ground stated in the Refugees Convention. Yetithatdemand that this Court's
decision inS395 rejected. Where the "discreet living" (moving terkla and
opting out of the relevant political discourse) amis to a negation or abdication
of the relevant basic right expressed in the Refag@onvention, it is an error of

31 cfreasons of Callinan J at [50].
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jurisdiction effectively to impose that requirementan applicant's ca¥e Yet
that is what the Tribunal did in the case of SZFDV.

The real issues and discretionary relief

Requirement to decide meritss The claim by SZFDVof fear of
persecution for a Refugees Convention reason amréd India appears rather
thin on its evidentiary merits. Country informatiovould demonstrate the
existence of an active multi-party opposition moeatn Tamil Nadu, including
in the city of Chennai where the appellant livett. would also establish the
presence there of independent courts, includingHilge Court of Bombay, able
to uphold the rights of individuals expressing mmityopolitical and industrial
opinions.

Instead of approaching the appellant's claim iroghodox manner, and
determining that claim by reference to the evidewicthe basis, or absence, of a
"well-founded fear" of the kind specified in the fRgees Convention, the
Tribunal took what has increasingly become anail ¢asy exit from the hard
decisions required in evidentiary adjudicationshod kind.

If the present appeal is dismissed, that "easty exil be invoked in even
more cases in the future. This will be especistiywhere a country is large and
diverse and where the refugee claim adjudicattheiTribunal simply postulates
their own view as to the reasonableness of an @pyls internal relocation.
That postulate should never be allowed to underntime important rights
expressed in the Refugees Convention. Least ofstaduld this occur by
reasoning which fails in the three relevant respéztconform to the instruction
of this Court inS395.

Discretionary withholding of relief?: Finally, | must consider whether the
appeal should be dismissed in the exercise of that8 discretion to withhold
relief in the form sought by the appell&ntThe provision of that relief is always
discretionary. In his reasons, Madgwick J postdathe possibility that the
Tribunal member's factual findings "would, in aryert, mandate the conclusion
that he would relocat'.

32 395 (2004) 216 CLR 473 at 491 [47], 500 [79].

33 cf &ZBYRV Minister for Immigration and Citizenship [2007] HCA 26 at [27]-[29],
[88], [91]-[92]. See above, these reasons at [21].

34 [2005] FCA 1312 at [8].
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| do not read such a conclusion into the Tribunamber's reasons. This
iIs because the Tribunal omitted to ask what theskbgot would doin fact, if
returned to India. Instead, it concerned itselthwivhat the Tribunal itself
should, and could, notionally require of him. Thasthe type of jurisdictional
error on the part of the Tribunal that must be agpm the bud. Otherwise, the
Tribunal will continue to ask whether the refuggeglecantshould relocate rather
than whether, acting reasonably, the applicantebmrmwill relocate. In effect,
this is the error of asking the question "what adividual is entitled to do as
distinct from what the individuadill do". And that was correctly identified by
Gummow and Hayne JJ 8395 as jurisdictional error warranting the
intervention of this Couft. The error does not become more acceptable by
becoming more common. Nor is it more tolerablealise the error is expressed
by reference to a country like India rather thamdite.

If the Tribunal had not looked for an easy way (tayt considering internal
relocation) but had addressed the question of weneth fact, the appellant's
propounded fear of persecution if returned to TaNadu in India was "well-
founded”, a negative conclusion on the merits woatd have been at all
surprising. But because the Tribunal avoided ibsie and reached instead for
the internal relocation option, and then stumblesl, decision cannot stand.
Consistent with what this Court has said and don&3p5 and in SZATV, the
appellant is entitled to relief.

Orders

The appeal should be allowed with costs. Thersrdéthe Federal Court
of Australia should be set aside. In place of ¢haglers, this Court should order
that the appeal to the Federal Court be allowetl watsts and the orders of the
Federal Magistrates Court of 16 June 2005 set asitthecosts. In respect of the
decision of the Tribunal made on 18 October 20684re should be orders for
certiorari to quash that decision; prohibition dieel to the Minister to restrain
his giving effect to that decision; and mandamuguieng the Tribunal to
reconsider, according to law, the appellant's appbn for review made on
3 June 2004.

35 [2003] 216 CLR 473 at 500 [80].
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Callinan J
15.

CALLINAN J. Subject to what | have said ATV v Minister for Immigration

and Citizenship®, | agree with the conclusions of Gummow, Hayne and
Crennan JJ in this appeal. | do not read the Tiabhere to have assumed or
expected, on relocation or otherwise, the silenmhghe appellant's political
views. Indeed, the Tribunal's reasons focussed,ugad correctly identified, the
activities in which he was involved and the con&n®y to which they gave rise
as effectively exclusively local.

| would join in the orders proposed by Gummow, fiagnd Crennan JJ.

36 [2007] HCA 40.



