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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grant Apgplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958 (the Act).

The Applicant, who claims to be a citizen of Neatjved in Australia and applied to
the Department of Immigration and Citizenship fd?ratection (Class XA) visa The
delegate decided to refuse to grant the visa atifieabthe Applicant of the decision
and his review rights by letter.

The delegate refused the visa application on teeslibat the Applicant was not a
person to whom Australia had protection obligationder the Refugees Convention.

The Applicant applied to the Tribunal for reviewtbé delegate’s decision. The
Tribunal finds that the delegate’s decision is &iTReviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that thyeplicant has made a valid
application for review under s.412 of the Act.

TheTribunal invited the Applicant to attend a hearBBygcorrespondence, the
Applicant initially accepted the hearing date offdrasking for a “Nepali” interpreter
and stating that he had no specific needs to bewitieregard to the hearing. However,
in a subsequent letter FAXed he asked for a postpent of the hearing for a number
of weeks on the basis, as he put it through his adwiser, that he had requested a
female interpreter. No such request had ever bemnved by the Tribunal prior to this
notification. The Applicant stated that he wantddraale interpreter because, having
surveyed the matter, he had come to the view #male interpreters generated less
complaints than male interpreters. He also saitlaimale interpreter would be
acceptable if no female interpreter could be fodrde Tribunal was also informed that
the Applicant’s new adviser was called away frons#alia and would be returning in
four to six weeks.

To the presiding Tribunal Member’s knowledge, thisrenly one interpreter in the
Nepali-English medium available to the TribunaN8W, and she is reportedly
overseas at present. Whatever survey the Applioagiit have undertaken, it is hard to
imagine he was ever able to locate or identify moye than this one female interpreter.
The Tribunal was thus concerned that the Applicargtjuest seemed indistinguishable
from individual “interpreter shopping”. The triburdecided not to grant the
postponement and asked the Applicant to attentdheng as arranged at least to
discuss the issues.

The Applicant attended but stated that he waslktéo proceed. He produced no
evidence to support this position but he did appgeaerally unprepared and
despondent. Through a male interpreter Tribuntdnisd to his arguments for a female
interpreter; these, relying on subjective perceystiabout the kindness and empathy of
females, were not persuasive. The Tribunal putécipplicant that the interpreter’s
first duty was to be faithful to language and te grinciple of meaningful
communication. Whilst not forgetting that the marsnef interpreters can be an
important asset to the smooth conduct of a heatinggT ribunal put to the Applicant
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that he might be under a misapprehension if heaggdean interpreter to bear the
burden of providing social support during the hagriThe Tribunal put to the
Applicant that even if it were to indulge his requfor a female interpreter the
postponement might have to be open-ended and tinergive rise to a delay such as
might go against the intention articulated in s.42€he Act for review by the Tribunal
to be “fair, just, economical, informal and quick:he Tribunal put to the Applicant
that all male interpreters used by the Tribunalesrgaged on the basis of their
competency. Ultimately the Applicant said he waspgred to proceed with a male
interpreter.

On the basis that the Applicant had come to themganprepared, due to the
unrealised aspiration of being able to postporthét, Tribunal agreed to postpone the
hearing to a later date, and the matter was adgalrn

The applicant appeared before the Tribunal to giwdence and present arguments.
The Tribunal hearing was conducted with the assigt@f a male interpreter in the
Nepali and English languages. The Applicant exges® significant concerns or
reservations about the behaviour or competencliyeiriterpreter during the hearing,
and his adviser raised no concerns. At an earfjestathe hearing, the Applicant said
that the interpreter tended to speak quickly aedTiibunal suggested to the interpreter
that he speak more slowly, drawing the Applicaattention to the possibility that the
initial pace of the interpreter’s speech might hbgen linked to the brisk pace of the
presiding Member’s introductory remarks.

The only concerns about the interpreter’s perforeaturing the hearing, and these
were small and quite isolated, were raised by tesiging Member. On a few
occasions, the interpreter pronounced one or twalsvim English that the Tribunal
needed him to repeat and/or spell out. He did siatla® hearing proceeded. Also, at one
stage the Applicant responded to a question franTtibunal with sentences that
contained the English word “January”, and when wWosd did not seem to appear in

the interpreter’s English translation, the Triburaased the issue, whereupon the
interpreter indicated that he was in the proces®ofpleting his translation of the
Applicant’s words, and went on to finish his tragln complete with the word that the
Tribunal had originally heard.

At one stage in the hearing, the Tribunal put sAlpplicant a concern it had about the
consistency of his evidence and invited him to oesl) whereupon he said he did not
understand. The Tribunal repeated its originalpsiand, before asking the Applicant
to respond to it, asked him if he comprehended wWiead ribunal was saying. In reply,
he said he did understand, and proceeded to adtieessencern raised. The Tribunal
was satisfied in this instance that the Applicaotsm, about not understanding what
was said, had nothing to do with the quality of ititerpreting; rather, it was about not
understanding, initially, either the complex pasitbeing raised about potential
inconsistencies in the evidence or the significasfdhis concern, or both. As noted,
the Applicant proceeded to address the conceradais

The Applicant is represented in relation to thaeenby a registered migration agent
who attended the hearing.

At the end of the hearing, the Tribunal asked thas®r if he had any questions to
suggest, or concerns or issues to raise, and ti¢hsdihe had none.
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Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Austald whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @la€A) visa are set out in Parts 785 and
866 of Schedule 2 to the Migration Regulations 1994

Definition of ‘refugee’
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Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definektticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition imuanber of cases, notabBhan Yee
Kinv MIEA (1989) 169 CLR 379%pplicant Av MIEA (1997) 190 CLR 225/IIEAvV
Guo (1997) 191 CLR 559Chen $hi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar (2002) 210 CLR IMIMA v Respondents
S152/2003 (2004) 222 CLR 1 andpplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention diefin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dehiaatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court hasl@&xed that persecution may be
directed against a person as an individual orragmber of a group. The persecution
must have an official quality, in the sense that dfficial, or officially tolerated or
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uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect gh@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy toslsathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolely attributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test tsdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-
founded” fear. This adds an objective requiremerihé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ae made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

27.

28.

The Tribunal has before it the Department’s filatiag to the Applicant. The Tribunal
also has had regard to the material referred therdelegate’s decision, and other
material available to it from a range of sources.

The Applicant, who used to live and work in his f‘s company in Town A, claims
fear of persecution in Nepal for Convention-relatealsons of “political opinion”, on
account of his being a member of the CommunistyRdrNepal-United Marxist
Leninist (CPN-UML) and “membership of a particusarcial group” tolerably defined
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as “businessmen”. He claims his adversaries aegraad rebel group called the
Janatatantric Terai Mukti Morcha (JTMM).

The Tribunal notes that the JTMM is independergjyorted to be fighting government
forces in the Terai region:

Nepal, a country of approximately 28 million, isarstate of political transition. It is operating
under an interim political system: a parliamentdeynocracy with a powerless constitutional
monarchy. Prime Minister Girija Prasad Koirala headnultiparty coalition government, which
includes members of the Communist Party of NepabistdCPN-M). The interim parliament of
329 members was sworn in January 15, the saméhdagterim constitution was promulgated.
The interim constitution provides for the electmfra Constituent Assembly; commits Nepal to
become a federal republic after the ConstitueneAdsy meets; strips the king of all formal
powers; and makes the prime minister both headeémmment and head of state. The interim
government twice postponed elections for the Ctresti Assembly. The November 2006 peace
agreement between the then-Seven-Party alliancettandviaoists ended the decade-long
insurgency and called for the Nepal Police (NP)thedArmed Police Force (APF) to enforce law
and order across the country. Authorities reesthbtl many police posts, but Maoists, or their
subsidiary organization, the Young Communist Lea@€L), prevented some from being
reestablished and subsequently forced others se dlamerous armed groups, largely in the
Terai region in the lowland area near the Indian boder, formed and engaged in attacks
against civilians, government officials, members gfarticular ethnic groups, each other, or
against the Maoists.Lacking political backing, police were often refaict to intervene,
particularly against the Maoists or YCL members...

According to a local NGO, Informal Sector Servien@r (INSEC), security forces killed at least
28 individuals, and the Maoists/YCL killed approxitaly 23 persons. The Terai was the site of
much unrest throughout the year. According to INSE@ Madhesi People's Rights Forum
(MPRF) killed 33 people, the Janatantrik Terai Mbkorcha (Goit) 18, the Janatantrik Mukti
Morcha (Jwala Singh) 27, the Madhesi Mukti Tigeve tTerai Cobra two, Terai Bhagi one, and
unknown groups killed 95 persons. The NA was c@timo its barracks as a result of the
November 2006 peace accord; there were no nevadilbeg of human rights abuses filed against
the army during the year. Investigations of preslgtiled complaints continued; from July 2006
through June the NA sent the Home Ministry 258 alted clarifications, amounting to
explanations of the status of the cases.

During recurrent unrest in the Terai region in dagyuand February, authorities often used
unwarranted and at times lethal force. Accordiniip&oUN Office of the High Commissioner for
Human Rights (OHCHR) the unrest was sparked onalgirib when authorities arrested a group
of Madhesi protestors, including the chairman efMPRF, because the protesters allegedly had
burned parts of the Interim constitution. In resgpmto the arrests, the MPRF called a Terai-wide
strike. On January 19, a member of the CPN-M kitigutotestor who was among a group trying
to enforce the strikin Lahan, Siraha District.

Large demonstrations quickly spread among the Teeess of the eastern and central regions.
Members of the MPRF frequently threatened jourteaiad human rights defenders. According

to the OHCHR report, at times the NP and APF redpdrto the protests with excessive and

lethal force. OHCHR documented at least 24 deatbanuary and February, at least 18 of which
were the result of the use of live bullets and batbarges against demonstrators. One police
officer was also killed and others injured in thelence.

On March 21, 26 individuals linked to the CPN-M amtk unidentified individual were killed
following violence that broke out when the MPRF &@RIN-M organized simultaneous rallies at
the same location in Gaur, Rautahat District...

On October 8 [2007], cadres of the Janatantrikiugkti Morcha-Goit faction (JTMM-G) shot
and killed Ram Babu Sharma Neupane, Secretary afaéa Parsauni Village Development
Committee. Bara District coordinator of the JTMM-Birat claimed responsibility for the
killing...
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On May 18 in Rautahat, a military commander ofXaeatantrik Terai Mukti Morcha (JTMM-J)
threatened to kilKathmandu Post correspondent Shiva Puri and five other local fjalists,
Sanjay Karki, Ashok Pahari, Fani Mahat, Ratna Adhiland Bipin Gautam because the
journalists allegedly had written "reports agaifitMM men." JTMM-J military commander
"Prabhu"” phoned Puri and threatened to kill himeltegedly broadcasting a news item on Radio
Birgunj FM against JTMM-J commander Khaheru Dewan...

(“Nepal” chapter in the US Department of Sta@intry Reports on Human Rights Practices
for 2007 [Washington DC, March 2008])

In his protection visa application to the Departinéme Applicant claimed he was
approached by members of the JTMM while he wassaang a company job. He
claimed they wanted to discuss irregularities mhlsiness. He said the encounter led
to his being kidnapped, interrogated, beaten, legthover his membership of a
democratic party (he later specified that this wesCPN-UML), and pressed to decide
between joining the JTMM and donating, within thdags, a large amount of money
to the JTMM. He claimed he was dumped by the rebétsv days later and admitted to
a hospital where he was treated. He claimed hidydater took him to a police station
to file a complaint. He claimed he received dehtkdts at home from the JTMM
because of the complaint he had lodged with the@dHe claimed he and his
“husband’ later fled to Kathmandu. He later expdaiio the Tribunal that the word
“husband” was an erroneous reference to his fefraaleée who later left him because
of the problem discussed in his claims. The Tritbacaepts this explanation, and finds
no reason simply on the basis of the incongruopea@ance of the word “husband” to
find that the Applicant’s statement is appropridi®i someone else. The Applicant
told the Tribunal that he had had no contact wighfilancée since he came to Australia.

The Applicant told the Tribunal that the JTMM rebdemanded an amount, and not, as
suggested in the Applicant’s protection visa agtian, a different amount Although
this was not explored and clarified, the Applicarahd interpreter’s use of the
colloquial and apparently unambiguous word le&dsTribunal to prefer the
Applicant’s claim that the rebels demanded a lamgeunt of money from him. The
tribunal is all the more confident that the Applitaneant [amount] because he divided
it, or acknowledged its division into two separateounts.

The Tribunal draws no negative inferences fromnineerical discrepancy discussed
above, and is prepared to accept that the termyathwas turned into a multiple of
that amount through a similar standard of attentitodetail as that which turned a
female fiancée, in submissions, into a “husband”.

In his oral evidence to the Tribunal the Applicaaid he paid the rebels an amount of
rupees in the late 2000s and undertook to paydtanbe within a few months or face,
as the rebels threatened to him at the time, mam@.hThis claim is omitted from the
claims he made to the Department, which of itsetfat a reason to suspect its
credibility, although it appeared odd to the TribUthat, in his protection visa
application, the Applicant specifically attributdte death threats to the complaint he
lodged with the police and made no mention of shokats being linked to payment of
an outstanding donation balance to the rebeld, Sitice the Tribunal accepts that the
Applicant was not so competently assisted in tleparation of his protection visa
application and the submission attached to igensed important not to jump to any
hasty conclusions about what might have appearbdue been omitted from the
material originally put before the delegate.
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The Tribunal therefore took time during the heatimg¢pear the Applicant’s evidence
about how he responded to the rebels’ demand faeesntrom the Applicant’s family’s
company and how they responded to his and the coyigpfailure to date to pay the
demanded balance This evidence is further discussledv.

The Applicant claimed to the Department that he desperate to leave Nepal. He
claimed that in the event of return to Nepal he Mdace a threat to his life. He said
the JTMM are searching for his family members amasklf. At the time of his
protection visa application the Applicant did nobmit any supporting documents, but
undertook to submit later a letter from the polic®&epal, a letter from the hospital, a
letter from the CPN-UML and some relevant independeports and other documents.
He submitted this material after he lodged hisgxton visa application

The Applicant told the Department that with thephel some friends and family he was
able to get an Australian visa. The visa he obthiaecording to material in the
passport he tendered at hearing, was a Temporagyis8ued recently. The Applicant
claims he applied for this visa about two weeksrafbtaining his new passport, the
previous one having expired. The new passport sgaged prior to his visa being
granted.

At the hearing, the Applicant gave evidence abaifdmily back in Nepal. He initially
said that his father and brother continue to opetta¢ family’s company, in and out of
Town A, in his absence and the business is conddbteughout Nepal contingent on
whence its contracts and commissions originatesaite that a number of staff also
assist with the running of the company. He saidctirapany has been affected by the
trouble he first encountered in the late 2000swhen asked for detail he cited
arguably more general and irrelevant issues subliedsosts and strikes. Specifically,
he acknowledged that the company is still runniagfacing difficulties making profits
due to the cost of fuel and the recent strikesatitied that the company has also been
negatively affected by fines imposed under contnattt clients in instances where
work was not completed to the client’s satisfaction

When the Tribunal put to the Applicant that the pamy’s troubles seemed linked to
current, generalised economic factors and not Quiverelated, he then repeated that
the company was suffering due to hampering frond#éM, and then proceeded to
describe the rebels pressing his family to movectimapany out of the Terai region.

The Tribunal asked the Applicant why the rebelgated him and not his other family
members. In reply, the Applicant said he was t&agjéecause he was a member of the
CPN-UML. The Tribunal asked why his political paryembership was relevant in an
exercise aimed at extracting donations out of alloompany. In reply, the Applicant
digressed, saying his family came from a hilly cggiwWhen the Tribunal pointed out
that this did not appear to answer the questi@edqithe Applicant said his father was
now too old to work, implying that this was why Wwas targeted. On the basis of this
suggestion that the rebels pursued their demamdsgh whoever was more available
to hear and act on them, the Applicant did not appe provide a strong argument,
here, to the effect that his CPN-UML membership easggnificant or essential factor
in the harm he claimed to face.

Having originally told the Tribunal that his relatis continued to operate the company
in his absence, according to where the demand tlosépplicant changed his
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evidence, and appeared to do so in the face oetns@bout how the company could
still be operating under his relative’s managenietiie context of unmet rebel
demands. The Applicant claimed that the staff hexdompany and that his relative is
only a helper who does not work openly. Howeveguably inconsistently with this
claim, he also referred to the rebels visitingreigtive at the workplace and warning
him to take the company out of the region.

The Tribunal asked the Applicant how the rebelseeigd to get money out of the
family company if it closed down or left the regidn reply, the Applicant said the
rebels were pressing his family to sell of its pdp.

The Tribunal put to the Applicant that much morarntfa few months had passed
without his family having handed over the demanhediey In reply, the Applicant
said the rebels are persistent. The Tribunal dn@nAjpplicant’s attention to its concern
about how his relative had not become the new fottisese “persistent” rebels’
attention in his absence. Specifically, the Tridyna to the Applicant that it did not
appear the rebels had continued the campaign of tieey threatened to carry out if he
failed to pay the balance within a few months.dply, the Applicant said that this was
because the company exists merely in the formsattistration, implying now that it
is no longer to any significant extent operatinglat

The Tribunal put to the Applicant that he seemeldatiee changed his evidence as to the
ongoing viability of the family company. The Tribalmput to the Applicant that he
seemed to have difficulty committing to a singl@sistent story about the rebels’
impact in the company and its operations and ath@utebels being the reason for the
company’s problems. In reply, the Applicant refdrte the general situation in Nepal
and again said the rebels make it hard for anyow® tousiness.

At one point the Applicant appeared to acknowlealg@n that the company is still
operating and administering its contracts, sayirthia point that the fear of worse
conditions changing is increasing.

The Applicant initially said he applied for his Ataian visa in a specified month.
When the Tribunal drew his attention to the faet te did not appear to have a valid
passport at the time, he said he used his old pessyhich was expired. Here as in
other parts of his oral evidence, the Applicantespd digressive to the point of
seeming evasive. The Tribunal put to him that a sgplication would normally
require the existence of a current and valid passpw asked him to say when, in the
context of the passport issued later that monttiiréteapplied for his Australian visa.
In reply he said he applied for it about 12 to d¢slafter the passport was issued.

The Applicant said his visa was organised by amamisgtion The Tribunal asked the
Applicant to say for what kind of temporary purpdise visa was issued. In reply, the
Applicant said he could not do anything becauskateno English (he later gave
evidence that contradicted this). The Tribunal ddken what activity or enterprise was
identified in his original temporary visa applicati and he said an event had been
organised by an Association of Australia and tleatas supposed to take part. He
confirmed that this was what the organisation geelyiexpected of him and he also
confirmed that he attended the event, which wad tezently.
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Noting that the Applicant came to Australia on mperary visa and also noting that he
undertook the activity for which the temporary weas issued, the Tribunal put to the
Applicant that one might reasonably question ithme to Australia for protection,
exploiting the visa as a “front”, since he actuglrformed the activity in connection
with which the visa had been issued. In reply,did be came to Australia for
protection. The Tribunal then asked the Applicahy\we went to the trouble of
attending the event, particularly since he had nmasearlier claimed that he had no
English. In response, the Applicant said his ddlegancluded English speakers,
implying that they helped him understand what waiag on.

The Tribunal then focused the question a little @nasking the Applicant why he even
bothered to attend the event, since he came tome#dction. He seemed to have
difficulty understanding the question, so the Trilrepeated it, asking him why he
bothered to pursue the allegedly “false” intentodrattending the event, to which he
replied that he attended the event because heotlidant to tell anyone around him of
his protection needs.

The Tribunal considers it reasonable to acceptahasiting delegation member who
was intending not to return to Nepal might not tales fellow delegates of that
intention and act upon it later, when their commaotivity had concluded. A person in
this situation might plausibly “wait out” for a ndrar of days of their event and then
make his move to remain in Australia on his ownmhpps when some or all of his
colleagues have returned to Nepal However plausiidescenario might be, and the
Tribunal is of the view that it is, and however gibte it might be that a person seeking
international protection might adopt a similar cmiof action, the Applicant’s act of
“waiting out” the duration of the event before appy to remain here does not of itself
provide evidence of his motivation for remainingeéhe

The Tribunal sought information from the Applicafitout his earliest efforts to flee
Nepal to try and gain an impression of the extentliich he might have looked for
opportunities to exploit in order to flee Nepal.eThribunal asked him whose idea it
had been that he join the group attending the ewtndicated across a number of
responses that the organisation first drew hisatte to the event and invited him to
attend and that he took a number of days to conthéanvitation before accepting.
Prior to that he said he had been thinking abonticg to Australia, but he provided no
evidence to suggest he had done anything with téhgse thoughts into any kind of
action prior to the event invitation coming to hiout of the blue”, as it were.
According to the Applicant, the organisation drew ditention to the event in the late
2000s. He said he sought or confirmed his partiipaa number of months prior to the
date of the event.

Apparently the Applicant did not even have a valgsport or pending application for

a passport at this time. The Tribunal invited thgphcant to correct this impression,
putting to him that he did not obtain a valid passpntil after accepting the event

offer. In reply, the Applicant said he already f@aplassport at the time he was invited to
attend the event but could not use it as it hadredpHe thus confirmed in effect that
he did not apply for a passport enabling him tedeldepal until after the event
invitation arose. This makes it hard to perceia tie applied for a passport enabling
him to leave Nepal as a direct result of the clameents in Town A recently.
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The Applicant acknowledged that the invitation tiead the event in Australia arose
purely by coincidence.

The Tribunal put to the Applicant that it might t@cerned on the information before
it that he was content to enjoy the protection atithandu from events and pressures
back in Town A, or perhaps even that his claimaualdat happened in Town A were
not true. In reply the Applicant digressed, sayiwegsustained injuries from the rebel
group. (The Applicant later offered to show theblinal some scars on his body, but
the Tribunal declined to view these, stating cletolthe Applicant, with his adviser
present, that the more important question for thieuhal was the reliability of the
information as to the circumstances in which thegald injuries, leaving the scars,
occurred)

The Tribunal drew the Applicant’s attention to tkmcuments he submitted to the
Department several weeks after he lodged his grotegisa application, specifically
the letter from the CPN-UML in Town A, the letteoin the police and the letter from
the hospital.

The letter on hospital letterhead signed and twiaenped with what purports to be the
hospital seal. The letter opens with “To Whom ItyM2oncern! [sic]” and asserts that
the Applicant was admitted the previous day for iediate treatment: “he was found
physical punishment and for these general treasneete given. He had [injury
description (from)] the physical bashing” The distaif the Applicant’s injuries and
treatment are arguably vague, with the excepticonefparticular reference. The
signature is purportedly that of a doctor.

The police letter is on “Ministry of Home [sic]”tkerhead, and is set out in “landscape”
ratio, like a certificate, rather than as a lettieis dated a week after the Applicant’s
purported release from hospital. The letter pusptwrtcertify” that the Applicant was
abducted by an unidentified group and held fovadays and finally released after
intense negotiation. It asserts that the Applicarfifered severe physical abuse from his
abductors and admitted to a Hospital for immediaatment. The letter states that the
Applicant’s original disappearance was filed orpacsfied date. The document bears
an ink signature from someone purporting to bele@mspector.

The letter from the CPN-UML Town A office. It ismgjed in ink by a purported party
“Sectary [sic]” and asserts that the Applicant,RN2UML party member of a few
years, was abducted recently The letter assettshiagarty itself engaged in
negotiations to free him. The author of the leti@mnks the Applicant for his work with
the party and expresses regret at (very vaguebyithesl) activities going on in “our
part ... of the nation”.

The information about the party having negotiatadliie Applicant’s release does not
appear in his protection visa application or attachtatement, which suggests the
Applicant was released so that he could organipaydhe money demanded of him.
Still, the Tribunal draws no negative inferencesfrthis omission, given that the
Applicant was assisted in making the statemenolbye®ne else who may not have
been very alert or experienced in the matter irctviie or she was engaged.

In view of the dates of the documents, contemparas&vith the events preceding the
Applicant’s departure from Nepal, the Tribunal askiee Applicant why he did not
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submit the documents at the time of his protectisa application. In response, he said
he could not “get them” at that time, seeming t@amthat he did not have them with
him. He told the Tribunal that the person who helpen was very far away. He
implied here and later confirmed that he was tglkibout someone in Nepal.

The Tribunal asked the Applicant to state clearthewhefirst set eyes on each of these
three documents, which are all in pristine conditmd mounted in laminate. In reply,
he said they were sent to him through a “diffeygmson” who he went on to identify
as his previous migration agent. He said the dooisngere sent to his previous
migration agent as he did not have a place to Kemp (or take direct receipt of them).

The Tribunal asked the Applicant to confirm whetbenot the first time he ever set
eyes on these documents was when his previoustioigiegent showed them to him.
In reply, the Applicant explicitly said, “I firstasv them at his place.” The Tribunal
asked the Applicant to clarify whose place he wasus$sing, and he said he was
talking about his previous migration agent.

The Tribunal again asked the Applicant to confirimether or not he first saw these
documents when his previous migration agent shdteeh to him, and he said, “Yes.”
Then he changed all this evidence and said, “Naw them in Nepal.” The Tribunal
put to the Applicant that he was altering his exmkehere and he repeated that he first
saw these documents in Nepal.

The Applicant went on to say, more or less, thgpérsonally obtained the documents
in Nepal in the event of needing them *“if | go savhere” citing for example a
“different country”

The Applicant went on to say that he first obtaitfegse documents within a few days
of the events described in them. He said the haldpiter was given to him first when,
a few days after his attack, he asked the hodpifalovide him with a letter attesting to
his treatment there. He later changed this evideagdiscussed below (from paragraph
67 onwards).

The Tribunal asked the Applicant why the documereee in English and he then said
that this was because each of the letters wagirthfa English translation of an original
initially written in Nepali. Reflecting on the puwpgedly original letterheads, the stamps
and seals, and observing the ink signatures ofaateofficers rather than translators,
the Tribunal summarised its concern to the Applithat not one of these documents
featured characteristics suggestive of their benege translations of documents
originally prepared in another language. The Trddasked the Applicant to explain
where the Nepali originals were located, and he gey are still in Nepal The

Tribunal observed that there was no evidence béafofe¢he existence of any Nepali
originals, and expressed to the Applicant thaad boncerns about the purported
authority and competence of these documents ableliestimony to the facts.

At this stage of the hearing, the Tribunal drewApplicant’s attention to independent
country information that argues the ease with wifede documents can be obtained in
Nepal (DIAC Country Information Servic€puntry Information Report No 194/98, 11
May 1998). The Tribunal also drew the Applicantteation to its concerns about the
documents being written in English, and being refi¢to as translations where no
documentary evidence of their being translationseaped to exist. The Tribunal
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informed the Applicant of the potential negativéenences it might draw in relation to
these documents and the Applicant’s discussioherhtthus far, subject to comments
he might make. The Tribunal asked him whether rehed to respond now, or, mindful
of any procedural fairness implications (s424AAtr Act refers), whether he wished
to ask for more time to give a response lateregponse the Applicant asked for more
time. The Tribunal considered this request and gsegd a fifteen minute adjournment
in order for the Applicant to prepare a response.

However, before going ahead with the proposed adjoant, the Tribunal asked the
Applicant specifically who he had been referringviten he had said, earlier in the
hearing, that a person who was “very far away” helgped him by sending the
documents to his previous migration agent. In regblg Applicant said the person he
had been referring to was a staff member at hislyantompany The Tribunal then
asked the Applicant to describe how that personhefged him in respect of these
documents. At this stage, the Tribunal was mindfuhe claim that the Applicant had
obtained the documents personally several daystadtevas attacked (see paragraph 64
above). The Tribunal had the impression, basedhignnformation, that the Applicant
might have stored or kept the letters at home istéalia or Nepal (since he appeared
not to have brought them when he came to Australseek protection, in spite of their
stated purpose being to help him present a caggdtection). The Tribunal therefore
asked the Applicant how his staff member was abfentl the documents in his home
or lodgings.

In reply, the Applicant said that the staff membktained the letters by going to the
relevant offices, such as the hospital, the “pafitgg;, the CPN-UML branch office)

and the police, and asking for them. This informraseemed to suggest that no
documents of the kind presented by the Applicadtédnasted until the staff member
went around to various offices and asked for theepgsition quite contrary to what the
Applicant had been claiming earlier.

The Applicant confirmed the claim that his staffmieer approached the hospital,
political party and police for letters to send tmhn Australia in response to his having
told that staff member that he needed them. Helmairbmmunicated this request to
the staff member around a specified time, in eidvant after he himself had arrived in
Australia. (this was the point at which the Triblmeaving heard a particular word in
English, perhaps precipitately expressed concetimeatompleteness of the
interpreter’s translation)

The Tribunal put to the Applicant that his oraldamce regarding the origin and
provenance of the documents had been changed ltadiigdnim during the course of
the hearing. Having stated that he first saw théer he came to Australia, and having
said he collected them all himself while he wals istiNepal, he now seemed to be
reverting to the position that he did not first @mto possession of such material until
after he came to Australia, with the additionalitgexplicit indication that that they

did not even exist until after he came to Australaowing into doubt the authenticity
of their dates. In response the Applicant saiddekrhade a lot of mistakes in the
course of giving oral evidence at thew hearingsHie he was nervous.

The Tribunal advised the Applicant that it was motjght of this information, inclined
to grant an adjournment so that he could commeitisaoncerns about the
authenticity of the letters. However, the Tribumadited the Applicant from that
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moment on to make further comments if he wishe@ Tibunal also asked the adviser
if he had any questions to suggest or oral subarigsi make. In response, the
Applicant drew the Tribunal’s attention to the stiwog of a former local politician in

the region recently, but did not add any signiftodetail suggesting that the local
politician and he had relevantly similar profil@he adviser, meanwhile, made no
further submissions.

The Applicant’s claims about the shooting of theyoraare supported in a news report
tabled at the hearing. The Applicant has submgtede other news reports about
conflict and human rights abuses in the region tivercourse of his protection visa
application.

At one stage, when the Tribunal was discussin@gparent safety and protection
enjoyed by the Applicant in Kathmandu, the Applicaaid he could no longer stay in
Kathmandu because the rebels located him thersemtchim a letter. He did not
produce any such letter.

FINDINGS AND REASONS
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The Tribunal accepts that the Applicant is a natiar Nepal, who has resided in Town
A

The Tribunal accepts that the Applicant is a bussngan. Specifically, the Tribunal
accepts that the Applicant’s family owns and opes @ company based in District 1
that undertakes work throughout Nepal, dependingesnand.

The Tribunal finds on the evidence of the Applictrat his relatives and himself are
the most prominent and significant operators ofctbhrapany.

The Tribunal finds on the Applicant’s oral eviderthat the family company is still
operating subject to some negative economic traffdsting fuel and transport costs.

Although the Tribunal is prepared to accept thditipal conflicts in the regiorcause
some difficulties to businesses dependent for thablility on security in that region,

the Tribunal notes that the Applicant’s family’snapany is not solely dependent on
work contracted in or near this region. The Triddmals that the Applicant’s claims
about his family’s company being significantly negealy affected by the activities of
the JTMM are inconsistent and unreliable and gitiesn no weight. The Tribunal

gives weight to the Applicant’s claims about busses in general suffering a degree of
downturn in Nepal these days.

The Tribunal does not accept, on the vague, instardi and ultimately unreliable
information provided by the Applicant at the hegrthat his family members have had
to change the way they operate the company in nsgpim pressure or threats from a
local rebel group such as the JTMM.

The Applicant claims that the pressure on his famsilongoing because of his failure to
meet demands made on him during his abductiondyTiMM. He has presented a
number of letters in support of these claims.
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Based on the Applicant’s inconsistent oral evideséo the status, nature, origin and
provenance of these documents, and as to whemiselkifirst set eyes on them, the
Tribunal gives none of these letters any weight.

It is still reasonable to consider that the Appiicanight have been a member of the
CPN-UML. However, the Tribunal finds no reliableidnce on which to find that the
Applicant has ever been a member of a politicalyparNepal.

It is also still reasonable for the Tribunal, intef placing no reliance on the letters,
to consider that the Applicant was attacked byIeelpait under pressure to pay them an
exorbitant sum of money, and fled the country g fef his life for failing to meet their
demands. Essentially, it is possible in principlatta sequence of events took place
even if the reporting of them is on its own uniglia One serious problem for the
Applicant here, as discussed, is his inconsistedtumreliable oral account of how his
family and its business have fared in his absefgether significant problem is that
whereas he claims to have fled Town A for Kathmaawd considered leaving Nepal,
the Applicant in fact did nothing about leaving Mépntil a visit to Australia was
offered to him out of the blue. As discussed tloisld potentially lead to the
conclusion, adopted by the delegate, that the &pptis claims were true but that his
protection needs were reasonably and adequatelinrfketthmandu. However, having
assessed and considered the Applicant’s overdtipeance as a witness of truth in the
course of hearing his oral evidence, the Tribupaktudes with confidence that the
claims at the heart of this application, aboutdbeflict between himself and the rebels,
are unreliable.

The Tribunal does not accept on the evidence bédftinat the Applicant was abducted
by armed rebels recently, or detained by themprburtted by them, or pressed by them
under threat of further serious harm to may a latge of money, let alone released
after the involvement of the police and/or the CBML, or that the rebels’ activities
have led to his family having to change its apphaacthe operation of its business or
to the business having significantly suffered assalt of the instability in the region.
Since the Tribunal does not accept that these stoegurred, it is not necessary to give
detailed findings about whether the claimed harm,wsor would be Convention-
related, whether for reasons of political opiniem@mbership of a particular social
group or any of the other reasons.

Having accepted that the Applicant is a businesdimrenerly domiciled and working

in the Town A, and noting the evidence of difficesdt experienced by individuals,
politicians, local administrators and businesseanith near the region, the Tribunal
regards it as it appropriate to consider whethepplicant would face a real chance
of Convention-related persecution in Nepal for ogasof being a member of a
particular social group broadly characterised asiffbressmen in Nepal”. The Tribunal
accepts that such a group is a particular socalgfor the purposes of the convention.
However, the Applicant’'s own evidence does not lgetund the view that there is a
real chance of his facing serious harm for reasbb®ing a businessman. His family
business continues to operate in the relevantmegics evidently capable of operating
throughout Nepal and is not dependent on the agienrdor its viability; to the extent
that it is facing difficulties at the moment, thelyevidence of the Applicant that the
Tribunal finds reliable is that fuel and transpoosts are eating into profits and that
strikes may be impeding the company’s ability todh projects under deadline and to
avoid paying fines imposed under contract. On the ltand, these difficulties do not of
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themselves appear to amount even cumulativelyrgepation. In addition, on the basis
of the facts that the Tribunal considers reliabl¢his case, the Tribunal does not accept
that the Applicant’s status as a “businessmant iwauld be the essential and
significant factor for the difficulties he claime land his family and its company are
facing.

In essence, although it has considered the indememeports about JTMM and other
rebel activities in the region and its environgjuiling those reports submitted by the
Applicant to the Department and to the RRT, thédmal is not satisfied that the
independently reported facts supported by thesdestadds any weight to the
Applicant’s claims about himself and his family.

On the evidence in this case, the Tribunal is danfi that the Applicant can continue
to reside in the Town A area without facing a ide&nce of Convention-related
persecution. The Tribunal is meanwhile confideiat thwould be reasonable for the
Applicant to reside in Kathmandu if he feels uncort#ble living in other parts of
Nepal The Tribunal gives no weight to the claima@bels having sent the Applicant
a threatening letter in Nepal, as this claim, wh&chnsupported, is factually dependent
on claims already dismissed as unreliable in tlesgmt matter.

The Tribunal accepts that the Applicant has ordéidncée. Given its other findings in
this matter, the Tribunal gives no weight to theral that the Applicant and his fiancée
are estranged, let alone that they became estravgedhe matter claimed.

The Tribunal accepts that the Applicant’s body besmars from injuries, but none of
the evidence before the tribunal satisfactorilyuagythat such injuries were caused in
the circumstances claimed.

The Tribunal has considered whether Applicant neorenterpreter issues could have
played a part in the hearing of evidence that thieuihal ultimately found
unsatisfactory. The Tribunal is confident, on refiilen, that neither of these factors can
be blamed for the quality of the facts heard athbaring.

The Tribunal is not satisfied that the Applicanaiwitness of truth in this matter.

The Tribunal is not satisfied that the Applicantda a real chance of Convention-
related persecution in Nepal. His claimed fearumhspersecution is not well founded.
He is not a refugee.

CONCLUSIONS

93.

The Tribunal is not satisfied that the Applicanaiperson to whom Australia has
protection obligations under the Refugees Convaniitierefore the Applicant does
not satisfy the criterion set out #136(2)(a) for a protection visa.



DECISION

94. The Tribunal affirms the decision not to grant &pplicant a Protection (Class XA)
visa.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fy@ieant or that is the
subject of a direction pursuant to section 44efMigration Act 1958,

Sealing Officer’s I.D. prrt44




