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DECISION RECORD

RRT CASE NUMBER: 071601913

DIAC REFERENCE(S): CLF2007/70933

COUNTRY OF REFERENCE: Egypt

TRIBUNAL MEMBER: R Mathlin

DATE DECISION SIGNED: 16 October 2007

PLACE OF DECISION: Sydney

DECISION: The Tribunal remits the matter for reconsideratiaith the direction

that the applicant satisfies s.36(2)(a) of the Mlign Act, being a person to whom
Australia has protection obligations under the ge&s Convention.

STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision mdy a delegate of the Minister for
Immigration and Citizenship to refuse to grant #pplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant, who claims to be a citizen of Eggptived in Australia and applied to
the Department of Immigration and Citizenship fdPratection (Class XA) visa. The
delegate decided to refuse to grant the visa atileabthe applicant of the decision
and his review rights by letter.

The applicant applied to the Tribunal for reviewtlod delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that theplicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thesi@e maker is satisfied that the
prescribed criteria for the visa have been satlisfie general, the relevant criteria for
the grant of a protection visa are those in forbenvthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.



Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Austalo whom the Minister is satisfied
Australia has protection obligations under 1951 @mion Relating to the Status of
Refugees as amended by the 1967 Protocol Relatintheg Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection &laA) visa are set out in Parts 785
and 866 of Schedule 2 to the Migration Regulatib®@4.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongatterally speaking, has protection
obligations to people who are refugees as defimedrticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

to well-founded fear of being persecuted for reasohrace, religion, nationality,
membership of a particular social group or polltigginion, is outside the country of
his nationality and is unable or, owing to suclhr feaunwilling to avail himself of the
protection of that country; or who, not having dio@ality and being outside the
country of his former habitual residence, is unaisleowing to such fear, is unwilling
to return to it.

The High Court has considered this definition imuanber of cases, notabBhan Yee
Kin v MIEA [1989] HCA 62;(1989) 169 CLR 37%pplicant A v MIEA [1997] HCA
4; (1997) 190 CLR 225MIEA v Guo [1997] HCA 22(1997) 191 CLR 559Chen Shi
Hai v MIMA [2000] HCA 19;(2000) 201 CLR 293MIMA v Haiji Ibrahim [2000]

HCA 55;(2000) 204 CLR 1MIMA v Khawar [2002] HCA 141{2002) 210 CLR 1,
MIMA v Respondents S152/2003 [2004] HCA (804) 222 CLR 1 andpplicant S
v MIMA [2004] HCA 25;(2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspettArticle 1A(2) for the
purposes of the application of the Act and the lagns to a particular person.

There are four key elements to the Convention defim First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un@diR¢1) of the Act persecution

must involve “serious harm” to the applicant (s.@))), and systematic and
discriminatory conduct (s.91R(1)(c)). The expressiserious harm” includes, for

example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accessbasic services or denial of
capacity to earn a livelihood, where such hardshigenial threatens the applicant’s
capacity to subsist: s.91R(2) of the Act. The Hi@lourt has explained that
persecution may be directed against a person asdandual or as a member of a
group. The persecution must have an official quaiit the sense that it is official, or
officially tolerated or uncontrollable by the authies of the country of nationality.

However, the threat of harm need not be the prodiugbvernment policy; it may be

enough that the government has failed or is unéblprotect the applicant from

persecution.



Further, persecution implies an element of motoraton the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need
not be one of enmity, malignity or other antipatbwards the victim on the part of
the persecutor.

Third, the persecution which the applicant fearsstmioe for one or more of the
reasons enumerated in the Convention definitionaeer religion, nationality,
membership of a particular social group or politigpinion. The phrase “for reasons
of” serves to identify the motivation for the imflion of the persecution. The
persecution feared need not smely attributable to a Convention reason. However,
persecution for multiple motivations will not sdyisthe relevant test unless a
Convention reason or reasons constitute at least ebsential and significant
motivation for the persecution feared: s.91R(1dfethe Act.

Fourth, an applicant’s fear of persecution for an¢amtion reason must be a “well-
founded” fear. This adds an objective requiremerihé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahup “real chance” of persecution
for a Convention stipulated reason. A fear is i@linded where there is a real
substantial basis for it but not if it is merelysamed or based on mere speculation. A
“real chance” is one that is not remote or insulisthor a far-fetched possibility. A
person can have a well-founded fear of perseci@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or ummgllbecause of his or her fear, to
avail himself or herself of the protection of his ber country or countries of
nationality or, if stateless, unable, or unwillihgcause of his or her fear, to return to
his or her country of former habitual residence.

Whether an applicant is a person to whom Austtas protection obligations is to be
assessed upon the facts as they exist when thsialeds made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMSAND EVIDENCE

In considering this application the Tribunal hadfobe it the Department’'s file
CLF2007/70933 relating to the applicant, and thiedmal file. The Tribunal also has
had regard to the material referred to below frorarae of sources.

According to information provided in his protectigisa application, the applicant is a
single male in his mid twenties. He was born in fiiggnd was educated there. After
graduating he managed the family business whichdiidive had established in the
late 1990's.

The applicant stated that he is a deacon in hial loburch, working with youth
experiencing difficulties, including converts frdstam, and Christians who are under
pressure from Gamaa Islamia to convert to Islam.



The applicant claimed that he left Egypt becausenvhs persecuted by Egyptian
security police and local Islamic extremist groudg. claimed that this persecution
took place because of his religion, nationality ameinbership of a particular social
group, “to serve my church”.

The applicant stated that he was informed by aspé his church that a teenage
Christian girl had been missing for a few days avas believed to have been
kidnapped by Islamic groups. The applicant andphest contacted her family and
the applicant accompanied them to the police stattoreport the incident to the
authorities. A few days later Person A, the pobitfecer, called the applicant to attend
the police station, and told him that the girl ltashverted to Islam. The applicant did
not believe this and told the church’s lawyer teestigate the matter. The applicant
and the girl’s family went to the police statiordaasked to see her, but they were told
that she was being protected by a Muslim familyeyreent complaints to the various
government bodies.

Soon after they were invited to the police statmsee the girl. She appeared to be in
bad shape but the police refused to send her faithbs

The applicant reported the case as a kidnappingy Wmote to the head of the Church
seeking legal action against the local police.

The applicant went to the priest, Father Z, andrmid him of events; on the same
day he told those present at a youth religious imgethat had happened, and asked
them all to write an official complaint to the Edign authorities, and to international

Coptic organisations in the United States and Canad

That night the applicant was arrested by an officem the local station. He was
threatened with criminal charges if he did not ditogp matter.

Subsequently the applicant received threateningpheine calls saying that his
business would be destroyed and he would be kiflbé& did not stop his religious
activities.

The following month he was attacked by a numbéslaimic persons while sleeping
at home. The applicant was injured. They said thhe went back to church they
would kill him. They left him unconscious. The ajppht’'s family member’s took
him to hospital and called the police, who refusethke any action.

Later the applicant was arrested at midnight byialver of police officers. He was
detained for a few days and nights. He was accosetdmmitting adultery with a
Muslim girl, beaten and tortured. The applicant wad either to convert to Islam or
he would be charged by the police and attackedi&@ysiamic groups.

The application was refused by the delegate, whibdwaubts about the credibility of

some of the applicant’s claims. In any event, shendl that the mistreatment feared
by the applicant was directed towards him becadseisoactions and not for any

Convention reason, and then proceeded to considether, if false charges were laid
against him, he would not receive a fair trial feason of his religion. She concluded,
on the basis of independent material, that thisnedshe case.



The applicant appeared before the Tribunal to give @wieg and present arguments.
The Tribunal hearing was conducted with the agsigt@f an interpreter in the Arabic
(Standard) and English languages. The applicant refaesented in relation to the
review by his registered migration agent.

| asked the applicant to tell me about the circamsts in which he left Egypt. He
said that he was persecuted because of his semilce church. This service involved
assisting people in need, and he also taught Susdagol. In late 2006 he was
informed by the priest (Father Z) that a girl whown taught had been kidnapped a
couple of days before. The priest informed otharrchh members at the same time,
but the applicant said that the priest himself dal want to get involved straight
away.

The applicant said that there were many priestslved in this matter, not just Father
Z. However, he said that Father Z had sent docwsrambut his situation to Father Y
in Sydney. Father Y is the applicant’s local papsiest in Sydney.

The applicant then went with the father of the gimd two other people from the
church (Person R and Person S) to the police stafioey made a statement and left
their contact numbers.

The applicant was then telephoned and asked to wideta police officer. He said
that he was well known at the police station beeauselative was formerly an army
officer. The applicant was told that the girl hamheerted to Islam. The applicant did
not believe this, because she was from a veryioekgfamily; however, he went to
talk to her family. The applicant became quite rés$ed as he gave his evidence
about the reaction of the family to this news. Tieat day the applicant went to visit
the family again, and escorted them to the poliegian. They were told that they
were not allowed to see her.

The girl's father then started sending complaiatthe governor of the province; these
were supported by the church workers.

Later, the applicant went to the police stationhwiather Z to meet the girl. The

applicant said that she was surrounded by Muslioplee She looked as though she
had been beaten; she was conscious but looked selaand screamed and cried to
be taken home.

| asked the applicant a number of questions abweitctaims made in his written

statement about the publicity which he claimed badn given to this case. He said
that everyone in the church community knew what hagpened. | observed that |
had found no reference to this particular allegebhd&pping on any Coptic website.

The applicant said that not all cases are publti¢iset all the problems that happen in
Egypt are on the website. He said that maybe becaiuthe reputation of the girl it

didn’t go any further; they did not tell all thetdids. The applicant said that he
himself did not contact the international Coptigamisation. | noted that he said that
he had encouraged others to do so and he repladntit everyone in Egypt is

educated and able to write reports that would appea website.



| asked the applicant whether he had followed thsecup since he had been in
Australia. He said that he had not been able taume of psychological problems he
had. Because of his involvement with the kidnappiage he had been imprisoned,
beaten up and accused of a serious crime. He hestape.

| asked whether the other youths from the churah éxaerienced similar problems.
He said that they had also been imprisoned; heralaased because his family had
interfered, but the others were still there asafahe knows. | asked at what point his
family had intervened. He said that they interveaedhe start; one relative is well
known because of his army service.

At this point the applicant asked for a brief adjguent. When the hearing resumed
he said that he had a bad headache and was uwabtmtinue. The hearing was
adjourned.

Meanwhile the applicant’'s adviser was asked to sulihe translations of the
documents he had referred to in his letter. After hearing he informed the Tribunal
in writing that the documents with translations Haekn sent by express registered
post that day.

A further hearing was scheduled to take place. ¢ hearing the following
documents, with translations, were submitted tolthigunal:

. Report by a Senior Consultant Psychiatrist at aicaédentre stating
that the applicant had been referred to him in 281@6, and that he had seen
him on several occasions and diagnosed with depresghich he treated.
This Psychiatrist was of the view that the applisahistory of physical and
emotional abuse, trauma, “losses and lack of le¢w®ntrol”, and feelings of
injustice were contributory factors to his illness.

. Various letters from members of the Coptic churcligypt that were
prepared at the request of the applicant to sugpsrtase: letter from Person
C, a priest from the applicant’s church, essentiatinfirming the applicant’s
account; a letter signed by two priests, and writte a bishop informing the
bishop of the events recounted by the applicartt,raferring to the “previous
reports” sent at the time; a letter with an illdgilsignature, but which
according to the applicant was written by a bisihopesponse to the letter
from the priests, and which mentions that lettdetger written by one bishop
to another bishop, asking him to take care of fy@ieant, and outlining the
events above.

. Report by a solicitor and member of the Al-Kalem€kntre for
Human Rights, stating that he was requested toewte report by the
applicant, whom he knew personally as an activerate in the church. He
stated that the applicant first informed him abth& kidnapping of the girl;
that the applicant was recently attacked by “téstogroups”; that the
following day he was arrested and detained for rsé\days; and that he was
then referred to State Security Prosecution whistued a warrant to attend
investigations in relation to state security offesic

. Two documents purporting to be summonses requesim@pplicant
to appear at the State Security Department forsiny&tion in relation to



charges of inciting sectarian strife and contempt feligions. The
investigating officer was named.

Country Information

Relevant extracts from the United States DepartnoénBtate Religious Freedom
Reportfor 2007 state that:

...estimated several thousand persons were imprisoeeglise of alleged support for
or membership in Islamist groups seeking to ovewhrthe Government. The

Government stated that these persons were in detdmtcause of membership in or
activities on behalf of violent extremist groupsitheut regard to their religious

affiliation. Internal security services monitor gps and individuals suspected of
involvement in or planning for extremist activityiternal security agencies regularly
detain such persons, and the state of emergenoywsalhem to renew periods of
administrative detention ad infinitum.

Religious Conversion

...were no reports of forced religious conversionriedr out by the Government;

however, there were again reports of forced comwessof Coptic women and girls to

Islam by Muslim men. Reports of such cases areutksp and often include

inflammatory allegations and categorical denialkidhapping and rape. Observers,
including human rights groups, find it extremelyffidult to determine whether

compulsion was used, as most cases involve a fe@ab¢ who converts to Islam

when she marries a Muslim male. Reports of suckscabnost never appear in the
local media....

...are reports of government authorities failing tphaold the law in sensitive
conversion cases. Local authorities sometimes attastody of a minor Christian
female who "converts" to Islam to be transferred tduslim custodian, who is likely
to grant approval for a marriage opposed by thiisgdhristian parents. (Although the
minimum age for marriage is 18 for both men and wongirls who are at least 16
but not yet 18 may matrry if they have the apprafaheir parents, or, in cases where
the girl asserts that she has converted to Islaith the approval of a Muslim
guardian.)

...to the Government's Instructions for Notaries RubVhich implement Law 114 of
1947, persons age 16 and above may convert to Islahout parental consent.
Christian activists assert that ignorance of tlve d&ad social pressure, including the
centrality of marriage to a woman's identity, oftgfect a girl's decision to convert.
Family conflict and financial pressure also aredaias factors.

A report issued by the Center for Religious Freed@mnter for Religious Freedom,
1999, Egypt's Endangered ChristignsSummary of FindingsJune, accessed 1
November 2006 via http://www.freedomhouse.org/tatgtfm?page=1) concludes
that the religious freedom of Egypt's 6 to 10 ruilli strong Coptic Christian
community is compromised, and that “ while gengralble to practice its religion, [it]
is threatened in varying degrees by terrorism frextreme Islamic groups, by the
abusive practices of local police and security dsfcand by discriminatory and
restrictive Egyptian government policies”. The mtpgoes on to state that the



Egyptian government had failed to "take adequatasones to prevent the persecution
and abuse of Copts at the local level, whethep#rpetrators are terrorists, members
of the community, or the government's own secuddtges. The report concluded that
“Copts are persecuted by radical Islamic groupsairianes by local police and other
security officials”, stating that while the "Egyati government does not have a policy
to persecute Christians, it discriminates againhett and hampers their freedom of
worship, and its agencies sporadically persecutslimuconverts to Christianity”, and
that “The cumulative effect of these threats creae atmosphere of persecution”.
This situation exists against a background whereby:

Egypt has signed the International Covenant onlGimd Political Rights, which
guarantees religious freedom, Islam is the stdigior and the Constitution states
that Islamic law is the major source of legislatidgtgypt is also under attack by
terrorist groups who want to enforce an Islamitestbut perhaps the more significant
pressure for Islamization comes from militant bgtemsibly nonviolent Muslims,
such as those in the now-banned Islamic BrotherhAsda result of such pressure,
the legal system is increasingly incorporatingrtstalaw: for example, there is now a
de facto law of apostasy. Sharia law in Egypt demiqual rights to Christians and
non-Muslims in areas of conversion, marriage, aemting.

The Report states that police at the local levelquently harass Christians,
particularly converts, either out of sympathy withfear of Islamic radicals, and that
“While Egypt has no explicit law against apostasw influence of sharia law on the
civil code is creating a de facto law. Convertanfrtslam to Christianity have been
imprisoned and tortured by the police and chargeth Winsulting religion™ or
"disrupting national unity." In recent years, tleegrity forces have tended not to deal
with converts directly but to inform their families others in the area, who have in
turn mistreated and even killed the convert witpumity.”

Significantly, the Report notes that:

addition, any report from Egypt on the questiomediigious persecution must be done
with the knowledge that people who say that therpersecution can put themselves
in real danger, either from terrorists or abusiveal officials, or be liable under the
law for possible capital offences. Any public stagmt must be judged against the
knowledge that the speaker lives in a situationretiieis illegal and can invite harsh
punishment to "damage" "national unity or socishq®:" incite "sectarian strife," or,
in the case of clergy, "insult or criticise" "art &y the administration."

While dated, this report is not contradicted by enap to date information. While
various reports, for example the United States Depnt of StateCountry Reports

on Human Rights Practiceand Religious Freedom Report®r subsequent years
discuss various measures taken by the Egyptian rgownt to protect Coptic
Christians and to reduce religious tensions, iev&ent that underlying tensions
remain and that discrimination and in some cas&asggution continue.

FINDINGS AND REASONS

Having sighted the applicant’s passport at the ihgar am satisfied that he is a
national of Egypt and that he is outside the cquofrhis nationality. There is no



evidence before me to suggest that he has the taghhter or reside in any other
country. Accordingly, his claims to refugee staiili be assessed as against Egypt,
as his country of nationality.

The applicant claims that he faces persecutioreifdturns to Egypt because of his
religion. He claims that after he became involvedséeking to expose the alleged
kidnapping of a Christian girl by Muslims, he waardssed and persecuted by the
local police. He claims that the police threateteethy serious criminal charges if he

did not desist, and that he fled before they coaldo.

| find that the applicant is a generally credibliéness and consider that his account of
the circumstances leading to his departure frompEg@nd the reasons for which he
does not want to return, should be accepted. Theuat of events presented by the
applicant at the hearing was reasonably consistéhtthat presented in his written
statement in support of the protection visa appboa to the extent that there are
minor differences, | accept that this is becauseapplicant’s written statement was
not prepared by a qualified interpreter, or a pensdh any professional expertise. At
the hearing the applicant was able to explain @pagent inconsistencies, and also to
expand on and clarify additional matters to my sfattion. The applicant has
provided the Tribunal with a number of documentscivltorroborate various aspects
of his claims, and his claims are broadly consisteith the independent country
information set out above.

Given the foregoing, | accept that the applicard Soptic Christian who was active
in his local church, and who fell foul of the logadlice when he became involved in
the case of a local girl whose family, and othembers of the Coptic Christian
community, made allegations that she had been gubthand forcibly converted to
Islam with the connivance of the police. It is matcessary for me to make findings
about whether the girl was in fact kidnapped or. itas evident from the independent
country information referred to above, and the doentary material submitted by the
applicant, that the Coptic community, as a wholeljeves that such kidnappings
occur frequently. The applicant’'s response to thients he described is totally
plausible, in these circumstances. The countryimédion also indicates that there are
circumstances in which the state authorities dbtéaprovide adequate or effective
protection to Coptic Christians, that discriminati@gainst Coptic Christians by local
police is not uncommon, and that if complaints aonta religious element, serious
charges may be laid against the complainant (sedeCdor Religious Freedom
report, above). In these circumstances, and inligle of the medical evidence
submitted by the applicant, | accept that as alre$inis attempts to intervene with
the police on behalf of the church community arelghrents of the girl, the applicant
was detained by the local police, mistreated amdatened. | am satisfied that the
mistreatment suffered by the applicant previouslyich includes arbitrary detention,
physical mistreatment and serious threats to fasald liberty, is sufficiently serious
as to constitute persecution. | accept that, shinddpplicant return to Egypt, there is
a real chance that the local police would contitmgursue him in relation to this
matter. | accept that possible future harassmeiiéyolice could include the laying
of false criminal or security charges against thgliaant. | am further satisfied that if
the police were to knowingly lay false charges @fation to extremely serious
criminal offences against the applicant, in orderirttimidate him, this too could
constitute persecution. | accept that there isahaleance that the applicant could still



be of interest to the local police in relation bese events should he return to Egypt
now or in the reasonably foreseeable future; maeovam satisfied that there is a
real chance that the applicant may continue wighdativism within the church, and
that this could lead to further confrontations wiitle police which might in turn lead
to similar persecution in the future.

While the delegate considered the application enbtsis that the harm feared by the
applicant was directed at him because of his astiamd not for any Convention
reason, | am satisfied that religious differences at the heart of the dispute,
especially in the context of ongoing religious apdlitical tensions between
Christians and Muslims in Egyptian society as oetli in the country information
referred to above. | am satisfied that the apptisareligion is the essential and
significant reason for which the harm he fears tmaynflicted on him.

| have carefully considered whether the applicanilad reasonably be expected to
relocate within Egypt and thereby seek to avoid lagayn from the local police in his
place of residence. However, because the harmddnarehe applicant is directed at
him by a state agency, | am not satisfied thatdugdcavoid that harm by relocating. |
am satisfied that the national authorities coulchte the applicant elsewhere within
Egypt should they choose to do so, and | am un&blelismiss as remote or
insubstantial the possibility that they would wishdo so. In these circumstances, the
applicant would be at risk of harm anywhere withgypt.

| am satisfied that the applicant was, prior to téparture from Egypt, harassed,
mistreated and threatened by members of the lochtep force because of his
intervention in the alleged kidnapping of a Chastigirl by Muslims, and her
suspected forced conversion to Islam. | acceptttietipplicant’s role in these events
brought him to the adverse attention of the polare] that the mistreatment suffered
by the applicant at their hands was sufficientlsicaes as to constitute persecution. |
am satisfied that this persecution was directethatapplicant for the essential and
significant reason of his religion, and that theolehseries of events has the character
of a religious dispute, taking place in the contektsignificant religious tension
between Coptic Christians and Muslims. | am saikthat there is a real chance that
should the applicant return to Egypt there is & chance that he would continue to
experience similar mistreatment for the same realsam satisfied that because the
harm feared by the applicant is perpetrated bystlag¢e authorities, he would be
unable to obtain protection, or to avoid harm Hgcating. Accordingly | am satisfied
that he has a well founded fear of persecutiomdason of his religion.

CONCLUSION
The Tribunal is satisfied that the applicant is erspn to whom Australia has

protection obligations under the Refugees Convantibherefore the applicant
satisfies the criterion set out in s.36(2) for atection visa.

DECISION
The Tribunal remits the matter for reconsideratith the direction that the applicant

satisfies s.36(2)(a) of the Migration Act, beingparson to whom Australia has
protection obligations under the Refugees Convantio



