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NEW SOUTH WALES DISTRICT REGISTRY NSD 286 of 2009
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AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: BARKER J
DATE: 28 MAY 2009
PLACE: SYDNEY

REASONS FOR JUDGMENT

This is an appeal against a judgment of a Feddedistrate of 16 March 2009
dismissing an application for judicial review ofdacision of the Refugee Review Tribunal
(the Tribunal) made 16 September 2008. The Tribtadl affirmed a decision of a delegate
of the first respondent, the Minister for Immigaatiand Citizenship who formed the view
that the appellant is not a person to whom Austraks protection obligations under the
Convention Relating to the Status of Refugees 1951, amended by the Protocol Relating to the
Satus of Refugees 1967 (Convention) and accordingly refused to grant @temtion visa on
19 May 2008.

CLAIMS MADE TO REFUGEE STATUS

Article 1A(2) of the Convention relevantly definesefugee as any person who:

owing to well-founded fear of being persecuted feasons of race, religion,
nationality, membership of a particular social grar political opinion, is outside
the country of his nationality and is unable, orirayto such fear, is unwilling to
avail himself of the protection of that country;who, not having a nationality and
being outside the country of his former habituaidence as a result of such events,
is unable or, owing to such fear, is unwilling &urn to it.
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The appellant is a citizen of Nepal who arrivedAumstralia on 4 February 2008. On
18 March 2008 the appellant lodged an applicatwrafprotection visa with the Department
of Immigration and Citizenship, which included atstment of his circumstances. A delegate
of the Minister refused the application for a pobi@n visa on 19 May 2008. On
16 June 2008 the appellant applied to the Tribtorah review of that decision.

In his application, the appellant claimed to fparsecution because of his support for
the Nepali Congress Party. He claimed that becafises support he became a target of
Maoist insurgents in and around his village in at02. He claimed that the Maoists used
his farm for shelter and forced the appellant aisdféimily to feed them and that when he
protested he was beaten and robbed. He claimedM#usts also bombed his house,
completely destroying it. The appellant stated #fter his house was destroyed he and his
family moved to his parents' house in the city vehlee started a small business. He claimed
that the Maoists targeted him again, in about 288duiring him to make "donations". When
he was not able to make any more payments, thestddoeat him and threatened to Kill him.
They used his shop for their own personal use &ld kis goods, forcing him to close the
business. He stated that he had no choice baatelthe country, and as he had family in

Australia, he came to Australia.

The appellant provided additional informationhe Refugee Review Tribunal.

REFUGEE REVIEW TRIBUNAL

The Tribunal by reference to the definition of efugee in Art 1A(2) of the
Convention noted, with respect correctly, that ¢hare four key elements to the Convention

definition:

First, an applicant must be outside his or her tgun
. Secondly, an applicant must fear persecution;

. Thirdly, the persecution which the applicant feargst be for one or more of the

reasons enumerated in the Convention definition;

. Fourthly, an applicant's fear of persecution faZ@vention-based reason must be a

"well-founded"” fear. This adds an objective regmient concerning an applicant's
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expressed subjective held fear. A person has #-fovended fear" of persecution
under the Convention if they have genuine fear d@ghupon a "real chance" of

persecution for a Convention-based reason.

The Tribunal found that the appellant was "noteaeagally credible witness". The
Tribunal stated that the appellant had shown theatwas "willing to embellish, if not

fabricate", his claims in order to invoke refugeetpction. This finding was based on four
stated reasons.

First, the Tribunal noted that following his tinrethe city, he returned to the village
and farm between 2006 and 2008. However, the pealthat he worked on his farm in this
period, which did not appear in his initial statemén support of his application for a
protection visa, only came out through a "considieraffort on the Tribunal's part". At [39]

of the Tribunal reasons, the Tribunal found:

It took considerable effort on the Tribunal's paotelicit the immediately above
evidence from the applicant. For instance, heisaidrn that he had not been able to
do any work between July 2006 (when he returneaiddarm) and February 2008
(when he departed Nepal); then that he had done $arming work and general
merchandise work during that period; then he dehadng worked at all (July 2006
— February 2008) saying his previous response drosea misunderstanding of the
Tribunal's questions; then he agreed that he didkwn his farm during this period
(ie July 2006 to February 2008). Further, the dndd had to repeatedly put
questions to the applicant as he appeared notagdar meaningful responses to
questions put. The present Tribunal has utili$edhearing interpreter on previous
occasions and this problem had not occurred bdfdréeast with this interpreter).
Further, the Tribunal was eventually able to obtgiparently meaningful responses
to questions put to the applicant after repeatadking same. At any rate, this has
led the Tribunal to conclude the problems it hadliciting evidence were not due to
the fault of the interpreter.

Secondly, the Tribunal found the appellant did matke any claims in his protection
visa about having suffered any harm between Jub62ihd February 2008 and rejected as
false his explanations that he forgot to includeitie of the persecution he suffered in this
period in his application. Additionally, the Tribainconcluded that the appellant did not
suffer any harm between July 2006 and February 2888n he departed Nepal).

Thirdly, the Tribunal noted that the appellantesathat he did not wish to travel to
India because of the Maoist presence there butnookteps to ascertain whether the chance
of harm in India was less than in Nepal. This asbthe Tribunal to find that the appellant
did not fear that he had a real chance of persatbitween July 2006 and February 2008.
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Fourthly, the Tribunal found that the appellaniday in seeking a visa to come to
Australia was inconsistent with a genuine fear efspcution, dismissing his explanation for
the delay (that he was waiting for his finances andlish language ability to improve) as
implausible. The Tribunal therefore further con@ddthat the appellant had not been
harassed or harmed by Maoist insurgents betwegn2@@l6 and February 2008, dismissing

his claims in this regard as false.

In consequence of those four reasons, the Trilfonad at [46] — [48] as follows:

Therefore, the Tribunal is satisfied the applicaatal claims at hearing to have been
harassed and or harmed (persecuted) by Maoistgesty between July 2006 and
February 2008, to have been a recent invention stdahfor the sole purpose of
enhancing his prospects to invoke refugee protedidigations in Australia. The
Tribunal rejects same as false. The Tribunal ésdtore satisfied the applicant and
his family, were able to reside and work safelytbair farm in Nepal, between
July 2006 and February 2008 (at which time the iappt departed Nepal and his
wife and children returned to reside in his passhbme in Ghorahi City). The
Tribunal is also satisfied the applicant was ablelitain work commensurate with
his skills in Nepal (between July 2006 and Febr2f98) as a farmer and there is no
evidence before it that has satisfied the Tribum@alvould not again be able to do so
should he return to Nepal.

Further, even though the Tribunal accepts the egplimay have been subject to
some form of harm by Maoists in 2002 (on his faany 2006 (in Ghorahi City),
given the other adverse credibility findings her¢ire Tribunal is satisfied he has (at
the least) embellished these claims.

The above findings have formed part of the reaswmn Tribunal was ultimately
satisfied the applicant does not have a prospectat chance of persecution in
Nepal; though further discussion of this is setlmiow.

The Tribunal was further satisfied that the ap@pellwould not engage in the
expression of his political opinion, but would votarily choose to focus on his business,
career and family if he were now to return to hikage in Nepal. In making this finding the
Tribunal noted that the appellant's "lack of knadge and/or understanding about the

Nepali Congress was indicative of a lack of any irgarest on his part".

The Tribunal was also not satisfied that businessnm Nepal were targeted by
Maoists for any other reason than "opportunistycahd for their perceived capacity to
provide monies". In making this finding the Triblinzoted that, based on independent
country information, numerous other persons andipaiions were similarly targeted by the

Maoists.
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15 Overall, the Tribunal concluded that the appeliaas not a witness of truth, rejecting
all of his "material" claims as either an embeliignt or fabrication. Therefore, the Tribunal

concluded that the appellant did not have a welhtted fear of persecution.

FEDERAL MAGISTRATES COURT

16 Before the Federal Magistrate the appellant cldithat the Tribunal fell into error as

1. @) confined its consideration of the claimgefation to political opinion

to the strength of the appellant’s actual politigginion;

(b) failed to have regard to whether the appellaight be persecuted for his
perceived, imputed or actual political opinion;

(c) failed to consider the extent of persecutibpa&rsons supporting or perceived

to be supporting the Nepali Congress Party.

2. Regarded the opportunistic targeting by Maoistsbusinessmen in Nepal as
precluding a finding that persecution for opporstigi reasons could give rise to

refugee obligations for businessmen in Nepal.

3. @) failed to have regard to the reasonablgdeeable future in relation to
the situation in Nepal in circumstances where teddhat Nepal was passing
through a difficult period and its recent histogdhbeen tragic;

(b) incorrectly considered the period between R0P6 and February 2008 in
which the appellant had not been persecuted assedy determinative that
there was no real chance of persecution in therdutrespective of the
circumstances which might occur and irrespectivéhefappellant’s claims of

persecution prior to July 2008;

(c) erred in confining its consideration of pastgecution to the period of July
2006 and February 2008 in circumstances where ppellant had claimed
persecution for about 9 years.

17 The Federal Magistrate, in considering the Tritbgn@ecision in light of the claims

made by the appellant, was satisfied, first, that Tribunal’s decision was not based on the
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strength or weakness of his political views bubheaton its finding that the appellant’s

interest in the Nepali Congress Party was not leorea

His Honour also found that the appellant did natkena claim that he might be
persecuted by reason of the imputation to him pdldgical opinion and that such a claim was
not otherwise sufficiently apparent that the Triwas required to consider it.

In relation to the second claimed ground, His Honstated that the Tribunal had
found that the targeting of Nepali businessmen meadifferent to the targeting of numerous
other persons and occupations in Nepal. Therdf@econduct complained of could not be
said to indicate that Nepali businessmen were bbargssed because of their distinctive

features or because of attributes peculiar to them.

Thirdly, his Honour found that the Tribunal hadpesssly taken into account the
events that the appellant claimed had been ignouetad generally rejected all of his claims
on credibility grounds and therefore did not errewlconcluding that the appellant did not

face a real chance of persecution were he to réduRepal.

Having found no jurisdictional error in the deoisi of the Tribunal, the

Federal Magistrate dismissed the application.

APPEAL TO THIS COURT

On 6 April 2009 the appellant filed in this Coartotice of appeal from the decision
of the Federal Magistrate. The grounds of appeakabstantially similar to those advanced
in the Court below. The appellant claims that Hisnblur erred in the same way that the
Tribunal erred, in failing to find that the Tribuisadecision was affected by jurisdictional

error as it:
1. @) confined its consideration of the claimgefation to political opinion
to the strength of the appellant’s actual politigginion;

(b) failed to have regard to whether the appellanght be persecuted for his
perceived, imputed or actual political opinion;
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(c) failed to consider the extent of persecutibparsons supporting or perceived

to be supporting the Nepali Congress Party.

2. Regarded the opportunistic targeting by Maoistsbusinessmen in Nepal as

precluding a finding that persecution for opporstigi reasons could give rise to

refugee obligations for businessmen in Nepal.

3. @) failed to have regard to the reasonablgdeeable future in relation to

the situation in Nepal in circumstances where teddhat Nepal was passing

through a difficult period and its recent histogdhbeen tragic;

(b) incorrectly considered the period between R0P6 and February 2008 in
which the appellant had not been persecuted assedy determinative that
there was no real chance of persecution in therdutrespective of the
circumstances which might occur and irrespectivéhefappellant’s claims of

persecution prior to July 2008;

(c) erred in confining its consideration of pastgecution to the period of July
2006 and February 2008 in circumstances where ppellant had claimed

persecution for about 9 years.

CONSIDERATION

It is well established that a decision of the Rjefel Review Tribunal is only available
to be set aside upon judicial review if it involvgsrisdictional error”. Absent that, a
decision refusing an applicant a protection visH ke "privative clause decision” for the
purpose of s 474 of thiligration Act 1958 (Cth) from which no appeal or relief on judicial
review is availablePlaintiff S157/2002 v Commonwealth of Australia (2003) 211 CLR 476
at [76].

Plaintiff S157/2002 held that an error by an administrative tribunatlts as the

Refugee Review Tribunal will only constitute juristibnal error if the Tribunal:
° identifies a wrong issue;
° asks the wrong question;

° ignores relevant material; or
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in such a way that the Tribunal's exercise or pagobexercise of power is thereby affected,
resulting in a decision exceeding or failing to rexee the authority or powers given under

the relevant statute.

It is also accepted (s&®aintiff S157/2002 211 CLR 476 at [76]) that there may also
be jurisdictional error if a tribunal fails to disarge "imperative duties" or to observe
"inviolable limitations or restraints" upon whiclsiexercise of administrative powers is
conditioned. See alddinister for Immigration and Multicultural Affairsv Yusuf (2001) 206
CLR 323 at [82];Lobo v Minister for Immigration and Multicultural and Indigenous Affairs
(2003) 200 ALR 359 at [45].

However, where a decision of the Refugee Revielvuhal refusing an applicant a
protection visa turns entirely on an assessmeiiaif applicant's credibility, a challenge to
the Tribunal's findings and conclusions can onlyoant to an impermissible attempt to
undertake further merits review. This propositltas been affirmed in a number of cases.
Recent examples includ&KMV v Minister for Immigration and Citizenship [2009] FCA
157 at [18] per Stone $ZMFH v Minister for Immigration and Citizenship [2009] FCA 105
at [14] — [15] per Graham &MLR v Minister for Immigration and Citizenship [2008] FCA
1853 at [11] per Spender J.

Accordingly, a finding by the Refugee Review Tmiali which is not capable of
being set aside on the basis of jurisdictional ren® a factual one which is not open to
challenge by way of judicial review or on subsedquappellant proceedings: s&&AHI v
Minister for Immigration and Multicultural and Indigenous Affairs [2004] FCAFC 10 at [10].

THE APPELLANT'S CREDIBILITY

The appellant was self represented before the tGmd, although he said he had
some english language and could read some engbsimunicated with the Court through a
Nepalese interpreter. The appellant had commuedcaith the Federal Magistrate and the
Tribunal in a similar way. At no time has he bésgally represented. He told the Court that
a friend had helped him draft the grounds of appeal
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There is no doubt that in Tribunal proceedings a@durt proceedings,
self representation is not usually the ideal waw doparty to proceed. Nor is it always
optimal for a party to communicate through an ipteter. Special care must always be taken
by bodies such as tribunals and courts when deahty self represented persons
communicating through interpreters, especially whiegy are not familiar with the official

processes in Australia.

Indeed, a case like this highlights the importanteersons in the position of the
appellant telling their story to the initial findeof fact, such as the delegate of the Minister,
and in particular, the Refugee Review Tribunal ewigw in as much appropriate detail as

possible.

This also highlights the importance for every membf a tribunal, particularly an
inquisitorial tribunal like the Tribunal, to explrin an objective way the story that an
applicant wishes to tell in seeking some right atitement or privilege from an

administrative decision-maker.

That said, it is understood that the Tribunal & expected to make an applicant's
case for them, although it is appropriate to cagrsiaims that, while not expressly made,
emerge clearly from the materials before the TraduNABE v Minister for Immigration and
Multicultural and Indigenous Affairs (No 2) [2004] FCAFC 263; 144 FCR 1 at [68].

In Minister for Immigration and Multicultural and Indigenous Affairs v SGLB [2004]
HCA 32; 78 ALJR 992 Gummow and Hayne JJ at [43}] [gbnsidered that as the Refugee
Review Tribunal was not under "a duty to inquidelif simply to provide a written statement
setting out its decision on review, the reasonstli@ decision and the findings on any
material questions of fact and referring to thedemce or other material on which those
findings are based. However, Gleeson CJ at [16] @allinan J at [126] appeared to
countenance the possibility of circumstances wherther inquiry may be necessary and

appropriate in order to avoid unfairness.

In Applicant VEAL of 2002 v Minister for Immigration and Multicultural and
Indigenous Affairs (2005) 225 CLR 88 the High Court of Australia hekdt procedural
fairness required the Refugee Review Tribunal form an applicant of the substance of an
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allegation made in a "dob in" letter held by theblinal before reaching a decision. The
Court (Gleeson CJ, Gummow, Kirby, Hayne & HeydenaiJ26] observed:
The Tribunal was not an independent arbiter chawgigll deciding an issue joined
between adversaries. The Tribunal was requiredwew a decision of the Executive
made under the Act and for that purpose the Tribu@as bound to make its own

inquiries and form its own views upon the claim @rhthe appellant made. And the
Tribunal had to decide whether the appellant waifleshto the visa he claimed.

It has been suggested, rightly in my view, thaé trecision means that if a tribunal is
to meet common law natural justice obligations sndinder an obligation to be satisfied that
their decision is correct and preferable, thenmbeo to achieve that stated satisfaction the
tribunal may need to make further inquiries: Bedfdd, and Creyke R]nquisitorial
Processes in Australian Tribunals (The Australian Institute of Judicial Administi@i
Incorporated, 2006) p 44.

There is in the event no question of procedurdhiumess in this case or that the
Tribunal did not have sufficient material beforaatpermit it to make material findings of
fact. It did not therefore need to inquire further

In the end, the Tribunal made findings of factdmhon the credibility of the appellant
which critically affected the outcome of the apgtion before the Tribunal and the review

before the Federal Magistrate, which also criticaffect the outcome of this appeal.

When one reads the whole of the statement of idecend reasons of the Tribunal it
is clear that the Tribunal accepted that there mvash evidence to show generally an abuse
of human rights in Nepal, the appellant's countiyiagin, in the relevant period that the
appellant alleged abuse. As the Tribunal notdd@7tof its decision and reasons:

The Tribunal believes it uncontroversial to say tmenediately above claims are

prima facie plausible. The country information considereditlyy Tribunal supports

the applicant's oral and written evidence that Maist insurgents were and are
capable of acting in a brutal and arbitrary manner.

The information before the Tribunal plainly indied that the Maoist insurgents not
uncommonly required a range of persons to makedttlmms”. This is plainly a euphemism

for extortion.
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However the Tribunal did not accept that the dppéelhad suffered in the ways he
alleged. That is to say, the Tribunal was notsfiatl that the appellant had suffered acts of
brutality in 2002, 2006 or in the period 2006 — 200r that he had been subjected to the
extortion in the city in 2006.

It appears that the Tribunal initially acceptedttthe appellant's account of events,
particularly in 2002 on his farm and in 2006 in thiy where he then went, were plausible.
At [47], as noted above, the Tribunal concludedhim context of assessing the credibility of
the appellant's evidence in relation to his clanhgersecution, that:

Further, even though the Tribunal accepts the egplimay have been subject to

some form of harm by Maoists in 2002 (on his faany 2006 (in Ghorahi City),

given the other adverse credibility findings heré¢ire Tribunal is satisfied he has (at
the least) embellished these claims.

As noted earlier, the Tribunal took an adversewvd the appellant's credibility
overall for four main reasons. First, the Tribuhald difficulty in getting the appellant to
provide a clear account of what he had been doatgden 2006 (when he left the city and
returned to his farm) and February 2008 (when hgaded Nepal for Australia). The
Tribunal was unimpressed with the account the dgpedjave it. There were inconsistencies
in that evidence. The Tribunal explained that thés not a case where the communication
between the applicant and the Tribunal was affebiedn interpreter's inability to properly
assist. This evidence on its own led the Tribuaatonsider that the appellant was prepared

to change his claims as he thought suited his (G&%e[40] of the Tribunal reasons).

Secondly, the Tribunal was unimpressed with thet that the appellant had not
mentioned in his statement in support of his vipaliaation that he had been harmed,
harassed or even questioned after he returned taillsige in July 2006. Yet, when he gave
oral evidence to the Tribunal about that periodrtagle these claims. The Tribunal was not
satisfied with the appellant's explanation thatrhest have forgotten to include these points.

Thirdly, the Tribunal noticed that it had been e the appellant to travel to India,
given there was an "open border" between Nepalliatid at material times. He could have
avoided persecution in India. The Tribunal was suitsfied that the appellant's explanation
— that the Maoists were in India too and would flmch — was compelling. The Tribunal
noted at [44]:
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However, India is a large country and the Tribymralsumes he may have wished to
ascertain with some certainty whether the chandeoh to him in India may be less

than the chance of harm to him (and his family)hismnhome village in Nepal. That

he did not do this has formed part of the reaseriTtiibunal is satisfied the applicant
did not fear he had a real chance of persecutidnsiwillage between July 2006 and
February 2008. This was also ttrerd reason that ultimately led the Tribunal to
conclude the applicant is not a withess of truth.

[emphasis in original]

The fourth and last reason that the Tribunal debe to conclude the appellant was
not a witness of truth was that he obtained a $burisa to travel to Australia in late
November 2007 and yet did not actually arrive insthalia until 4 February 2008. The
Tribunal noted the appellant explained that he adsto improve his finances and his english
language ability before travelling to Australiaowever, the Tribunal noted:

With respect, the Tribunal does not believe it piale that an applicant who feared

harm amounting to persecution, would allow suchtenatto prevent them from

removing themselves and their families, from a @latere they had a well founded
fear of persecution.

The appellant does not appear to have expresallenged these findings in respect
of this credibility either before the Federal Mdmage on review or in this appeal. In his
submissions to the Court, on this appeal, the &ppekxpressed some regret that the
Tribunal did not find him to be a credible witnessle appealed to the Court to "show
compassion” on the hearing of the appeal. In essdmwever, the appellant appeared to

accept that the credibility findings made against tvere open to the Tribunal.

In the event, | think it is fair to say that theedibility findings made against the
appellant were open to the Tribunal and, to themxthe appellant may be taken to have

implicitly challenged them, the findings must stand

No doubt in many cases it is a difficult decisimn a Tribunal to make, whether a
particular applicant has satisfied it that the actoof the persecution they have claimed
should be accepted. As noted above by referentteetauthorities, it is also very difficult for
an applicant whose basic credibility has been ehghd in Tribunal proceedings and found

wanting to recover from that finding in further rew and appeal proceedings.

It therefore goes without saying that it is of thenost importance the Refugee

Review Tribunal take special care before makindghdundings.
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Thus, the importance of ensuring that an appliteibre a Tribunal has had every
opportunity, sometimes at the prompting of theumidl itself, to fully explain their position
so that misunderstanding or lack of informationsloet infect or affect the findings of fact,
including on credibility, that a tribunal may ultately make.

Nonetheless, as | have noted above, there isamm chade in this case, either before
the Federal Magistrate or before this Court that rhevant information was not taken into
account by the Tribunal or that there has been daokeof procedural fairness so far as the

Tribunal hearing was concerned.

In all the circumstances, while the third and fbureasons for finding against the
appellant on credibility grounds may not on theimohave supported the finding ultimately
made, it was at least open to the Tribunal to faglit did, that the appellant had "embellished
his evidence to the Tribunal” for all the reasoveg.

It should be noted, however, that the Tribunaifigihg in relevant respects was that
the appellant had "embellished, if not entirely riaéted, his material claims" (see for
example [44]). The Tribunal, in the end, was radis$ied that the appellant had made out his
claims. At no point did the Tribunal actually ctmde that the appellant had in fact
"fabricated" his claims. It seems the Tribunal wastent to find on the materials and the
evidence before it that the appellant had "emiedtis his claims. Plainly the Tribunal was
left in some doubt. Plainly it was not preparedinal that the material facts alleged by the
appellant were so or not sufficiently made outupprt a finding he was a person to whom
protection should be afforded under the Convention.

In my view, it was unfortunate that the Tribunakd the expression that the appellant
had "embellished, if not entirely fabricated, hiatarial claims”, as it may be considered to
introduce an element of ambiguity into the Tribism@wn decision-making process. If a
tribunal is not convinced that a person has simpdyle up their evidence — that is, has lied —
then they, in my respectful opinion, should useregpions that imply such a view. If a
tribunal is of the view that evidence has been dished such that it cannot be relied upon
to support a finding of the material facts asseltgdhe claimant, then it should clearly state
that to be the case.
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The point is important, in my view, because ifrédounal is not satisfied that an
applicant before it has in fact lied, but is of thew that the applicant has embellished
evidence such that it cannot be relied upon, thisusually suggest there is some factual
basis to the claims made, but that the tribunahgeasort out fact from fiction. However, in
some cases the Tribunal may still find itself aioldind some facts which are relevant to the

case at hand.

There may well, for example, be circumstances wlaar applicant for a protection
visa exaggerate, his or her claims of persecutorpérfectly explicable reasons. They may
be so concerned to convince the decision-maker thay have suffered for a
Convention-based reason, that they exaggerate tase. Or they may come from
backgrounds where a certain degree of emphasag|isred when dealing with administrative
decision-makers in order to make their point. \&hat the reason for exaggeration it does
not necessarily mean that there are still not eele¥acts capable of being found to provide a
Convention-based reason for granting a protectisa. vTherefore, in my view, simply to say
that an applicant has "embellished, if not entifelyricated" a material claim, is not usually
likely to be a helpful decision-making approachdded it may, on occasion, be considered a
formula that avoids the difficult fact finding exese that a Tribunal is often required to

undertake.

Nonetheless, as indicated above, in this casectééibility findings against the
appellant have not been materially challenged leetioe Federal Magistrate or in the course
of this appeal. Further, | consider that takintpithe account the findings made by the
Tribunal in relation to the evidence before it, dhd reasons for the findings, the Tribunal's

finding that it was not "satisfied" that a protectivisa should be issued was open to it.

The Tribunal was indeed alert to a number of tiffecdlties to which | have referred.
In [65] of its reasons the Tribunal acknowledgeel diifficulties of proof that may be faced by
some applicants for refugee protection in Australighe Tribunal understood it may on
occasion be appropriate to extend the benefit ef doubt to an applicant for refugee
protection. However, a Tribunal was also awar¢ itrehould not uncritically accept any and
all allegations made by an applicant. The Tribualsb understood that it is not essential that

a decision-maker necessarily have rebutting eviel@vailable to them before they can find
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that a particular factual assertion has not beedenut, and that usually it is not the

Tribunal's role to make the applicant's case fenth

As noted, the Tribunal did no accept that the iappt was a witness of truth.
However, having dealt with particular claims of tappellant, at [66], the Tribunal went
further and concluded that it was sufficiently sfid that the applicant was not a witness of
truth, "such that | am satisfied there are reaslengtounds to reject all his material claims".
The Tribunal added:

Thus, to the extent | have not expressly rejeciscclaims herein, | now find that

none of the applicant's material claims to invok&ugee protection obligations in
Australia are true.

In my view, this is a less than desirable wayind the existence of material facts. To
the extent that the Tribunal has dealt with paldcunaterial claims made by the applicant
and explained why they should not be relied upoa,Tribunal's findings are appropriate and
acceptable. However, a sweeping rejection of gtability of "all material claims" is, |

consider, an inappropriate way to find facts in gneases.

In this case, counsel for the Minister, in reliaran this finding, submitted that the
appellant was unable to demonstrate even a sulgetdiar of persecution, let alone an
objective fear on the evidence. However, the golesif a subjective fear was never directly
addressed by the Tribunal and | am not prepardohdothat the generalised rejection of his
material claims extends to an unexpressed findimg he lacked a subjective fear of

persecution if her were to return to his countrpogin.

GROUND 1

As noted above, this ground complains that théufral committed jurisdictional

error when it;

(a) confined its consideration of the claims itatien to political opinion to the
strength of the applicant's actual political opimiand/or

(b) failed to have regard to whether the applicanght be persecuted for his
perceived, imputed or actual political opinion, ®vE that political opinion
was not strongly held; and/or

(© failed to consider the extent of persecutioperfsons supporting or perceived
or imputed to support the Nepali Congress (Party).

At [57] of the Tribunal's decision and reasons, Thibunal observed:
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That said, given the above relevant evidence, titauial is satisfied the applicant
would choose not to engage in the expression opaisical opinion in Nepal for
reasons other than fear of persecution. The TMébis satisfied the applicant's lack
of knowledge or understanding about the Nepali @esgis indicative of a lack of
any real interest on his part. The Tribunal isréf@re satisfied that should the
applicant return to Nepal, he would voluntarily oke to again focus on his business,
career and family as he has done in the past, andmbhis political opinion. The
Tribunal is therefore not satisfied the applicadgmed political opinion would give
rise to a well founded fear of persecution for lsinould he return to Nepal.

This reasoning of the Tribunal is open to the riptetation that while the appellant
may have political opinions, he will choose noetgress them when he returns to Nepal and
therefore will not find himself in a position whefre is likely to be persecuted for his

opinions. The first and third sentences of thetegdiparagraph certainly suggest this.

On the other hand, the second sentence indidaéshie Tribunal considered that due
to a lack of knowledge or understanding about N&pahgress, the appellant lacks any real

interest.

| do not think it is possible to take the Tribusdhter general finding at [66], that
none of the material claims made by the appellanbd true, to mean that the Tribunal
actually found, for example, that the appellantdoet generally support Nepali Congress.
The only reasonable conclusion to draw from the ti@yTribunal has expressed its reasons
is that, as stated in [57], the appellant has abirgerest in Nepali Congress or holds no real
political opinions. This is what the Federal Magite found in the Court below.

In many respects it is an odd finding that théblinal has made. It seems to assume
that only persons who have active or currently egped political opinions are able to
establish a well founded fear of persecution fossaessing political opinions. This indeed
leads into the second part of the first ground, @lgyrthat the Tribunal failed to have regard
to whether the applicant might be persecuted ferparceived, imputed or actual political

opinions, even if not strongly held.

Perhaps the Tribunal's finding in the end is idexhto convey that the appellant, on
the evidence, not only does not have any actuatigadlopinions of his own, but also does
not have any perceived or imputed political opinifor which he is likely to suffer

persecution. In other words, that he has no palitopinions either strongly held or



69

70

71

72

73

74

-18 -

otherwise. This is consistent with a finding thathas no real interest in Nepali Congress or

political opinion.

The third part of the first ground asserts that Thibunal failed to consider the extent
of the persecution of persons supporting or peetkior imputed to support the
Nepali Congress.

The Minister contends that ground 1(a) is answdrgdhe fact that the Tribunal
completely rejected all the appellant's materiainat — which included his claim to be a
supporter of the Nepali Congress Party. As | hadeated, | think the generalised finding
to this effect at [66] is not usually an appropiatay to find material facts should not be

relied upon in this regard. However, the evidegeeerally supports this finding.

In this case, the Minister says the answer to mpiodi(b) is that the claim was not
made explicitly and did not arise squarely from tnaterial before the Tribunal. As
indicated below, not only was the claim not madglieitly but on the facts it did not arise at

all.

The Minister says the answer to ground 1(c) is tifia claim to have been a supporter
of the Nepali Congress Party was rejected and thva® no claim of being perceived or
imputed as being such a supporter. This too istanbially so on the facts as found by the

Tribunal.

The Minister's responses to the three parts ofirgtal seem in the end to revolve
entirely around the Tribunal's finding in the sed@entence of [57] that the appellant lacked
knowledge or understanding about the Nepali Coisgrehich was indicative of a lack of

any real interest on his part.

Plainly this finding is not tantamount to a findithat the appellant did not know of
the Nepali Congress. It is simply a finding thatlacked any real interest in that party. In
this context, as suggested above, the proper uadeiag of the expression of the Tribunal's
finding seems to be that not only has the appelanthe evidence, been demonstrated not to

be politically active, but also that he is not poélly interested and is not an actual,
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perceived or imputed supporter of the Nepali Cosgreln the event, | consider this is the

proper basis upon which the Tribunal's expressfats dinding in [57] is to be understood.

In other words, the Tribunal found that, at vasdimes, the appellant has been a
farmer and then a business operator in the cithiouit ever holding any particular views or
being active in his support for, or perceived opirted to be a supporter of, Nepali Congress.
For that reason, he cannot have a well foundeddieaersecution, for a perceived or imputed

or actual political opinion that he holds concegiiepali Congress.

Accordingly, to the extent that a contrary subimoissarose in the context of the
hearing before it, the Tribunal rejected the submis

GROUND 2

This ground asserts that the Minister made adigt®nal error:

by regarding the targeting by Maoists of business im Nepal being 'opportunistic’
as precluding a finding that persecution for opynaidtic reasons could give a rise to
refugee obligations for business men in Nepal.

As noted above, the Tribunal generally accepted Maoists act in a brutal and
arbitrary manner in Nepal. This finding at [49]eses to accept that Maoists also target

businessmen and extort "donations" from them.

What is confusing though, in the Tribunal's reasah[49], is the expression of the
reasons why the appellant is unlikely to be tamjetehe were to return to Nepal. The
Tribunal there states:

However, the Tribunal is not satisfied the applicasas subject to, or had a well

founded fear of, harm in Nepal between July 2006 Babruary 2008. As stated

above, the Tribunal is not satisfied the applicaas subject to any harm, including

extortion by Maoists, after July 2006. Nor is fhebunal satisfied, based on the

evidence before it, which it has accepted, thaggmicant would be unable to obtain
work commensurate with his skills (as a farmefigvillage should he return.

The Tribunal here has focussed on the period aftgr2006 — that is to say, after the
appellant left the city and returned to his villagied farm before leaving for Australia in
2008. The Tribunal seems to thereby avoid makmgdear findings about whether or not,
while in the city, the appellant suffered extortiarthe operation of his business.
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When one goes back to the finding in [47] thatetethough the Tribunal accepts the
applicant may have been subject to some form aghHar Maoists in 2002 (on his farm) and
2006 (in Ghorahi City), given the other adverseditndity findings herein, the Tribunal is
satisfied he has (at the least) embellished thies®<', it seems the Tribunal was prepared to
accept that there "may have been" some extortighdrcity in 2006, yet now discounts the
relevance of that possibility because nothing agiéy happened to the applicant after July
2006 when he returned to his farm. Furthermome Titibbunal seems to be satisfied that if the
appellant confines himself to farming — and refsaiirom taking up the challenge of running
a business again in the city — then he should teefisan targeting.

In these circumstances, the Tribunal's findingeé] that, to the extent the Tribunal
has "not expressly rejected his material claimgihed now find that none of the applicant's
material claims ... are true", seems rather gratgitoimn my view, as suggested above, for a
tribunal to make a generalised finding of fact gldhese lines is tantamount to making no

material findings of fact at all. It is an inapprite practice that should be avoided.

The question remains however, whether, if it ledhse that the appellant may have
been subject to extortion in 2006 while operatisgaabusinessman in Ghorahi City, that
conduct bespeaks a real risk of suffering harm égson of political opinion and/or

membership of a particular social group.

The Tribunal understood that the appellant's dasonstituted a legal submission that
he was a member of a particular social group ferplarposes of the Convention on the basis
that he was "a businessman" and that businessneegrasip were and are targeted.

In response to this claim — that businessmenaageted as a particular social group —
the Tribunal first found at [58]:

As the Tribunal has rejected the applicant's exddeas to his political convictions, it

does not understand it need further consider whéleeapplicant was a member of a

PSG [particular social group] for the purposes led Refugees Convention with
respect to his political opinion.

This is a finding that does not make logical sen&en if it were the case that a
person is shown to be apolitical, in the sensettiet do not hold actual political opinions, or

there is no evidence to suggest they ordinarilyres political opinions, if they are
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nonetheless a member of a particular social granich group is taken to express or stand
for certain political opinions, then membershiptloé group may well lead to the imputation

of political opinion in relation to each and evengmber of it.

Accordingly, the quick dismissal by the Tribunéklois submission for the reason that
the Tribunal had already found that the appellaoésdnot personally have "political

convictions”, lacks solid reasoning.

However, the Tribunal then went on to find that,any event, businessmen are
apparently randomly targeted for extortion in Negiadl, for that reason, (like other persons
and occupations) are targeted for opportunistisaes because they are perceived for having

the capacity to provide monies.

In this regard, counsel for the Minister drawsemtibn to the decision of the
Full Federal Court ifRAM v Minister for Immigration and Ethnic Affairs (1995) 57 FCR 565.
At 569, Burchett J (with whom O'Loughlin J agrestited:

In the present case, quite apart from the difficolt seeing wealthy Punjabis living
in circumstances which make them vulnerable torégrtoas a sufficient group, it is
the greater difficulty of saying that the attackaried by the appellant would fo#
reasons of his membership of that group which, it seems tg meecannot overcome.
Plainly, extortionists are not implementing a pglithey are simply extracting
money from a suitable victim. Their forays ardmtisrestedly individual.

RD Nicholson J also agreed with the judgment ofcBatt J but added that the
possession of wealth is capable, in the appropdatemstances, of constituting those who
possess it as members of a particular social grdop passage | would respectfully agree
with, His Honour noted at 570:

Wealth is no different in this respect to land ovghép... The learned judge at first
instance recognised this. He also found, corrdatlyny view, that there was no
evidentiary support that the society to which tppeadlant belonged recognised the
characteristic of wealth as alone creating an iflebke group. His Honour also

found that the group posited (the rich) was toougagincertain and extraordinarily
wide. Such difficulties are not necessarily oblstado 'the rich' constituting a

particular social group where the evidence estaddisthat wealth is definitive of

such a group, although evidence of width may intibdings of particularity.

To similar effect it may be argued, as | think fhéunal ultimately found, that the

evidence did not support a finding that businessmasna particular social group in Nepal
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suffered extortion. Rather, individual businessmeme targeted opportunistically for their

perceived capacity to provide, if necessary bydprooney.

In these circumstances Ground 2 must fail.

GROUND 3

This ground asserts that the Tribunal committedglictional error by:

(a) Failing to have regard to the reasonably feable future in relation to the
situation in Nepal in circumstances where the Sgéd®espondent noted that
Nepal was passing through a difficult period ardrécent history had been
tragic; and/or

(b) Regarding a period between July 2006 and FRehr@008 in which the
applicant had not been persecuted as necessatéymirative that there was
no real chance of persecution in the future irrespe of the circumstances
which might occur in the future and irrespectivettod applicant's claims of
persecution prior to July 2008; and/or

(© Confining its consideration of past perseautio a closed period of between
July 2006 and February 2008 in circumstances wier&econd Respondent
acknowledged that the applicant claimed persectitioabout 9 years.

There is no doubt the Tribunal accepted that Népadassing through a difficult

period and its recent history has been tragic{&4&Jeof its reasons.

What the Tribunal did decide in respect of theadippt, however, is that he could
safely reside in his village and work as a farnéiei were to return to Nepal, because he was
safely able to live in his village and work as enfar between July 2006 and February 2008.
For that reason the Tribunal was not satisfied thatappellant had a real chance of being
persecuted for a Convention-based reason shouleethen to his village and work as a

farmer: [64] of the Tribunal's reasons.

This reasoning at [64] of the Tribunal's reasonstnibe understood in the light of the
other findings made by the Tribunal in respecthef ¢redibility of the appellant, to the effect
that the appellant had embellished his claims teetsaffered harm by Maoists in 2002 on his
farm, and in 2006 in Ghorahi City; and that theellamt lacked knowledge or understanding
about the Nepali Congress and thereby lacked aalyimeerest in the party and was not

focussed on his political opinion.
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At [53] the Tribunal, after analysing the exterittibe appellant's political opinion,
seems to have formed the view that, while Maoisty imave targeted the appellant prior to

July 2006, this was only for the reason of obtajrdionations.

As to the appellant's fear of being targeted ptaigoing to the city, the Tribunal
made very specific findings of fact that, save toept that the appellant "may have been
subject to some form of harm” on his farm in 20@2 had "embellished"” that claim: see [47].
In light of this finding, | do not consider thatetlinding of the Tribunal at [66] (that none of

the applicant's material claims are true) apphbethis particular reasoning process.

What the Tribunal seems to have decided, howeve¢hat because the appellant had
not demonstrated that any harm had come to himempériod after 2008 when he returned to
the farm from the city, it may be assumed that las wo longer at risk if he lived in his
village and on the farm. Accordingly, at [64] thebunal concluded that:

However, based on its findings as to the applisasdpacity to safely reside in his

village and work as a farmer between July 2006 Felofuary 2008, the Tribunal is

not satisfied he has a real chance of being petesg¢or a Convention reason should
he return to his village and work as a farmer.

It seems to me that the Tribunal's finding, hawiegard to the whole of the evidence,
was open, as the Federal Magistrate decided. Wndelribunal appears to have accepted
that there was some evidence targeting the appeWaite he was on the farm in 2002, taking
into account the evidence concerning his periodk lbacthe farm between 2006 and February
2008, the overall conclusion was that he is noteat risk of being persecuted for a
Convention-based reason should he return to Hegelland work as a farmer today.

As | say, having regard to the evidence of whapaagntly transpired between
July 2006 and February 2008, and the particulairiigs of fact made by the Tribunal were
open to it (that indeed nothing untoward did hapipethat period) then it appears to me that
the Tribunal was entitled to conclude that theres wa real chance of persecution in the

future. The Federal Magistrate held to similaeetf

In the result, | think the Tribunal is properlylie understood as saying two things:

. While businessmen may still be subject to targeitingepal, that targeting should not

be viewed as the persecution of a particular sge@lp. Nonetheless, because of the
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targeting one can understand that a person would wish to operate as a

businessman in the city today.

. However, if the appellant were to resume farmingimgn the village, as he had
previously, he would not be at risk of any targgtat all. This is confirmed by the
fact that between July 2006 and February 2008apipellant suffered no harm in that
respect at all, whether by reason of his allegedhbaeship of a particular social

group or for his alleged political views.

| consider that the claimed jurisdictional errar the basis of Ground 3 is not made

out.

CONCLUSION AND ORDER

For these reasons, the appeal of the appellanhsage decision of the Federal

Magistrate should be dismissed.

The Court therefore orders:

1. The appeal is dismissed.

2. The appellant to pay the First Respondent'sctsbe taxed.
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