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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is a review of a decision made by a delegateeoMinister for Immigration and
Citizenship on [date deleted under s.431(2) oMingration Act 1958as this information
may identify the applicant] October 2012 refusimga@plication by the applicant for a
Protection (Class XA) visa. The applicant, whaismmigration detention, was notified of
the decision under cover of a letter [on the saate]dand the application for review was
lodged with the Tribunal [in] October 2012. | aatisfied that the Tribunal has jurisdiction
to review the decision.

The applicant is a citizen of Nepal. He arrivedurstralia in July 2007 and he applied for a
Protection (Class XA) visa [in] September 2012.

RELEVANT LAW

In accordance with section 65 of thikgration Act 1958the Act), the Minister may only
grant a visa if the Minister is satisfied that timgeria prescribed for that visa by the Act and
the Migration Regulations 1994 (the Regulations)ehaeen satisfied. The criteria for the
grant of a Protection (Class XA) visa are set owgdaction 36 of the Act and Part 866 of
Schedule 2 to the Regulations. Subsection 36(&)eAct provides that:

‘(2) A criterion for a protection visa is that tepplicant for the visa is:

(@) a non-citizen in Australia in respect of whdra Minister is satisfied
Australia has protection obligations under the Beis Convention
as amended by the Refugees Protocol; or

(@a) anon citizen in Australia (other than a nitizen mentioned in
paragraph (a)) in respect of whom the Ministerissfied Australia
has protection obligations because the Ministersi@stantial
grounds for believing that, as a necessary andéesble
conseqguence of the non citizen being removed frastralia to a
receiving country, there is a real risk that tha nitizen will suffer
significant harm; or

(b) a non-citizen in Australia who is a memberhd same family unit as
a non-citizen who:

) is mentioned in paragraph (a); and
(i) holds a protection visa; or

© a non citizen in Australia who is a memberhaf same family unit as
a non citizen who:

) is mentioned in paragraph (aa); and

(i) holds a protection visa.’



Refugee criterion

Subsection 5(1) of the Act defines the ‘Refugeesveation’ for the purposes of the Act as
‘the Convention relating to the Status of Refugdmse at Geneva on 28 July 1951’ and the
‘Refugees Protocol’ as ‘the Protocol relating te 8tatus of Refugees done at New York on
31 January 1967’ Australia is a party to the Coio® and the Protocol and therefore
generally speaking has protection obligations tsqes defined as refugees for the purposes
of those international instruments.

Article 1A(2) of the Convention as amended by thetétol relevantly defines a ‘refugee’ as
a person who:

‘owing to well-founded fear of being persecutedreasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.’

The time at which this definition must be satisfiethe date of the decision on the
application:Minister for Immigration and Ethnic Affairs v Singt©97) 72 FCR 288.

The definition contains four key elements. Fitlsg applicant must be outside his or her
country of nationality. Secondly, the applicantsiear ‘persecution’. Subsection 91R(1) of
the Act states that, in order to come within thénikgon in Article 1A(2), the persecution
which a person fears must involve ‘serious harnth®person and ‘systematic and
discriminatory conduct’. Subsection 91R(2) stales ‘serious harm’ includes a reference to
any of the following:

(a) a threat to the person’s life or liberty;

(b) significant physical harassment of the person;

(c) significant physical ill-treatment of the person;

(d) significant economic hardship that threatens thieqrés capacity to subsist;

(e) denial of access to basic services, where the ldbinéatens the person’s capacity to
subsist;

() denial of capacity to earn a livelihood of any kimdhere the denial threatens the
person’s capacity to subsist.

In requiring that ‘persecution’ must involve ‘systatic and discriminatory conduct’
subsection 91R(1) reflects observations made bytistralian courts to the effect that the
notion of persecution involves selective harassméatperson as an individual or as a
member of a group subjected to such harassrudvan Yee Kin v Minister for Immigration
and Ethnic Affaird1989) 169 CLR 379 per Mason CJ at 388, McHugh429). Justice
McHugh went on to observe @han at 430, that it was not a necessary elementeof th
concept of ‘persecution’ that an individual be W&im of a series of acts:

‘A single act of oppression may suffice. As lorggtlae person is threatened with
harm and that harm can be seen as part of a colusystematic conduct directed for
a Convention reason against that person as aridndivor as a member of a class, he
or she is “being persecuted” for the purposes ®fQbnvention.’
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‘Systematic conduct’ is used in this context nathie sense of methodical or organised
conduct but rather in the sense of conduct thabigandom but deliberate, premeditated or
intentional, such that it can be described as s8eéharassment which discriminates against
the person concerned for a Convention reasonvigaster for Immigration and

Multicultural Affairs v Haji Ibrahim(2000) 204 CLR 1 at [89] - [100] per McHugh J
(dissenting on other grounds). The Australian tobiave also observed that, in order to
constitute ‘persecution’ for the purposes of thegmtion, the threat of harm to a person:

‘need not be the product of any policy of the goweent of the person’s country of
nationality. It may be enough, depending on theuchstances, that the government
has failed or is unable to protect the person &stijan from persecution’ (per
McHugh J inChanat 430; see als@pplicant A v Minister for Immigration and
Ethnic Affairs(1997) 190 CLR 225 per Brennan CJ at 233, McHugh258)

Thirdly, the applicant must fear persecution ‘feasons of race, religion, nationality,
membership of a particular social group or polltmainion’ Subsection 91R(1) of the Act
provides that Article 1A(2) does not apply in redatto persecution for one or more of the
reasons mentioned in that Article unless ‘thateaas the essential and significant reason, or
those reasons are the essential and significaswmeafor the persecution’ It should be
remembered, however, that, as the Australian ctants observed, persons may be
persecuted for attributes they are perceived te loawpinions or beliefs they are perceived
to hold, irrespective of whether they actually gsssthose attributes or hold those opinions
or beliefs: se€hanper Mason CJ at 390, Gaudron J at 416, McHugh3&Minister for
Immigration and Ethnic Affairs v Gu@d997) 191 CLR 559 at 570-571 per Brennan CJ,
Dawson, Toohey, Gaudron, McHugh and Gummow JJ.

Fourthly, the applicant must have a ‘well-foundés#ir of persecution for one of the
Convention reasons. Dawson J sai€iranat 396 that this element contains both a
subjective and an objective requirement:

‘There must be a state of mind - fear of being @auted - and a basis - well-founded
- for that fear. Whilst there must be fear of lggpersecuted, it must not all be in the
mind; there must be a sufficient foundation fort thezr.’

A fear will be ‘well-founded’ if there is a ‘reahance’ that the person will be persecuted for
one of the Convention reasons if he or she retwrihgs or her country of nationalitZhan

per Mason CJ at 389, Dawson J at 398, Toohey J7atMcHugh J at 429. A fear will be
‘well-founded’ in this sense even though the passilof the persecution occurring is well
below 50 per cent but:

‘no fear can be well-founded for the purpose of@oavention unless the evidence

indicates a real ground for believing that the mayit for refugee status is at risk of

persecution. A fear of persecution is not wellifded if it is merely assumed or if it
is mere speculation.’ (s€&uo, referred to above, at 572 per Brennan CJ, Dawson,
Toohey, Gaudron, McHugh and Gummow JJ)

Complementary protection criterion

An applicant for a protection visa who does not intlee refugee criterion in paragraph
36(2)(a) of the Act may nevertheless meet the cemphtary protection criterion in
paragraph 36(2)(aa) of the Act, set out abovegriicant harm’ for the purposes of that
definition is exhaustively defined in subsectior{Z3%) of the Act: see subsection 5(1) of the
Act. A person will suffer ‘significant harm’ if &gy will be arbitrarily deprived of their life, if
the death penalty will be carried out on them dhéy will be subjected to ‘torture’ or to
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‘cruel or inhuman treatment or punishment’ or teddading treatment or punishment’. The
expressions ‘torture’, ‘cruel or inhuman treatmenpunishment’ and ‘degrading treatment
or punishment’ are further defined in subsectidh) 5f the Act.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s fileF012/173631 relating to the applicant.
Theapplicant appeared before the Tribunal [in] Noven#iH 2 to give evidence and present
arguments. The Tribunal was assisted by an irdegpm the Nepali and English languages
although the applicant gave much of his evidendenglish. The applicant was represented
by [agent and agency deleted: s.431(2)], a sofieital registered migration agent. [Agent
deleted: s.431(2)] attended the hearing.

The applicant’s original application

The applicant is [age deleted: s.431(2)]. In higipal application he said that he had
completed one year of [Qualification 1] at a colleg Nepal before coming to Australia in
2007 to study [qualification deleted: s.431(2)]e shid that from birth until he had left Nepal
in 2007 he had lived at the same address in [sulieidied: s.431(2)] in Kathmandu.

In a statement accompanying his application thdicgy said that when he had been
studying at the college in Kathmandu he had bedorwved in the Young Communist
League (YCL). He said that he had helped themsdimilbute pamphlets and in ‘policing’
around Kathmandu. He said that he had borrowedDBdp 60,000 Nepalese rupees from

the YCL but he had not been able to pay them batsksaid that later he had realised that the
YCL was harming the local people and taking momeynfthem. He said that they had
carried weapons and when he had found out thaththdykidnapped a man for ransom he
had wanted to leave the organisation.

The applicant said that he had confronted his driiwho had been responsible for getting him
involved and had told him that he wanted to leavehie said that his friend had insisted that
he could not leave because he was familiar withrtteznal workings of the organisation. He
said that other members of the organisation hatkest#o threaten him. He said that because
he had been scared of them and had wanted to gertiis education and had not wanted ‘to
take up arms’ he had decided to apply for a vidadwe the country. He said that after this
he had stayed at home and had not travelled outsicd except to organise his visa.

The applicant said that he feared that if he retdno Nepal they would find him, identify
him and try to kill or torture him because they Wwribat he did not agree with them, that he
had internal information and that he had refusgditotheir organisation. He said that the
members of the YCL were more powerful now becadigbeopolitical situation in Nepal and
they would therefore be able to work with the auties to find him and harm him. He said
that the friend who had got him involved was angith him because this friend felt that he
had betrayed this friend.

The applicant said that the authorities could motgxt him because the Maoists had their
own system which could not be controlled by theegoment. He said that he could not
move to another part of Nepal because the Mao#tsarstrong network and would be able to
find him. He also said that as a member of the &ffem@mmunity he would not be accepted
by his family because he had had a child out oflecdwith someone outside the Newar
caste.



20.

21.

22.

23.

24,

The applicant said that he had ceased studyingistralia because he had run out of money.
He said that he had gone to various towns in Quaedso earn money. He said that he had
been scared that he would be sent back to Nepalbedis visa had expired. He said that he
had not known that he could apply for a protectiza. He said that he had met the mother
of his child (whom he described as his fiancée)uly 2009 and that they had started a
relationship soon after that. He said that theylinad a child on [date deleted: s.431(2)].
Elsewhere in his application (in answer to ques@@n Part B and in Schedule A to Part C

of the application form) he said that he had bemvicted [in] August 2012 of [conviction
deleted: s.431(2)] but he provided no further detai

The applicant’s evidence at the Compliance Clientriterview

At a compliance client interview [in] August 20X#tapplicant is recorded as having said
that he had never lived with the mother of hisatHilecause | cannot marry her and | cannot
support her and she also does not know that | tthanee a job’. He said that he was due to
appear in court for [conviction deleted: s.431(2kked if there were any reasons why he
could not return to Nepal he said that some pewple looking for him because he had had a
fight and he owed them money.

The applicant’s evidence at the Departmental interew in relation to his application for
a protection visa

The applicant was interviewed by the primary decianaker in relation to his application

[in] September 2012. The applicant said that lledeome active in the YCL in 2005. The
primary decision-maker put to him that the YCL e been reactivated until November
2006. The applicant said that this had been the When they had formed legally but they
had been doing their activities before that. Hd #aat a friend of his had encouraged him to
become involved. He said that he had joined onerssr and he believed that he had been
brainwashed. He said that from what he could rebserthey had talked about how they
were going to act, how they were going to work et they were trying to do. He said
that nothing had particularly stuck in his mind.

The applicant said that he had only known the &ieto had introduced him to the YCL for
a year and a half and that this friend’s name wamg deleted: s.431(2)]. He said that he
had last been in contact with this friend befordnad come to Australia. He said that this
friend had been an active member of the YCL bufidenot know for how long this friend

had been a member. The applicant said that hadtachown much about this organisation
before he had attended the seminar because hetdidally like politics. He said that he had
known that Nepal had been suffering from the avar. He said that he had chosen to join
this organisation voluntarily after attending teeminar. He said that he had started working
with them straight away.

The applicant said that he had formally joinedYiid.. He said that after attending this
seminar he had ‘put my name in there’ and hadestawiorking with the social group. He

said that he had not been given any identificagi®a member of the YCL because he had not
wanted to be recognised by his family as workingies organisation. He said that his

father worked for another organisation and hisdatkas very strict. He said that his father
worked for the ‘[employer]’ He said that he had/@eundergone any form of training with

the YCL. He said that this had been why he hadhef YCL, because they had asked him to
hold arms. He said that he had been involvedenvi@GL for roughly one and a half years.
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The applicant said that he had been involved intimg pamphlets for the YCL. He said that
he had printed these out and had handed them todhkeNepalese people. He said that he
had printed these pamphlets on computers but Imesthid that there had been a printing
press. He said that this had been a local prirgnegs where they had printed books. He said
that there were a lot of small businesses like this said that besides distributing pamphlets
he had gone to the community to make them awareécagnle them education, telling them
about the current situation and what role they wqlay if they were involved in the YCL.
Asked to provide more detail the applicant said byagiving them education he meant
saying what place they would hold if they got inkgd. He said that he had told them about
the situation they were suffering and had saidifttaey got involved and helped they could
found a new Nepal.

The applicant said that the government was comngtthat everyone knew but no one raised
their voice so this organisation was going for@lgeople’s movement. He said that he had
told people that this was why they were there &eg tvere trying to help everyone in Nepal
for a better future. He said that he had been ngatkiem aware of what the government had
been doing and how corrupt it was. Asked whatewie there had been of corruption the
applicant said that everybody knew. He said thatroyal family had been executed and
nobody could figure out what had happened. Hetsaitla lot of people had been killed,
everybody had raised their voice and then theredead a curfew and it had disappeared.

The primary decision-maker referred to the applisariaim that his friend had told him that
he could not leave because he had been familiarthé internal workings of the
organisation. The applicant said that he had kniveim meeting places where they had
organised their seminars and meetings. He aghegdihte YCL had been operating openly at
the time but he said that when it came to the Ma@isd other big members you did not go
openly. Apart from this he said that he had kndhenpeople who had worked for the YCL,
voluntary and non-voluntary, because he had met af people and he had known a few
people from the government places who had beenngetpem.

The applicant said that he had been involved inafestnations and protest rallies with the
YCL a few times. Asked for some examples the appli said that these had not really been
rallies but ‘running with their cars with their bars’ He said that he had not been involved
in any big demonstrations or protest rallies. Hiel shat he had ended his involvement with
the YCL at the end of 2006 ‘when they formed tleatdrist group’ He confirmed that he had
not left Nepal until July 2007.

The applicant confirmed that he claimed that heb@dowed money from the YCL. He said
that this had been for social activities, for patefhand for lunch for the members, whatever
they had needed. The primary decision-maker pthiig@pplicant that the YCL would have
funded these activities so if they had given himmmpofor these activities they would not
have expected him to repay it. The applicant g#&atihe had taken this money to do these
activities but later on when he had chosen notta part of them then they had put this
money on his personal fund, saying that he had isede said that the sum involved had
been 50,000 to 70,000 Nepalese rupees.

The applicant said that they had started callimg i the telephone and had asked him why
he was avoiding them. He said that they had bs@rgtto encourage him and they had been
asking why he had not come down there. He saidlieg had threatened him. The primary
decision-maker put to the applicant that he hadl isehnis application that he had lived at the
same address in Nepal from birth until he hadNefpal. The applicant said that no one had
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asked him. He said that they had probably beekingdor him but he had hidden himself.
He said that he had got his visa and he had runfdbe country in two days.

Asked who he feared, the applicant said that heetelhis former friend who had been an
active member and who had encouraged him. Hetlsaidhe felt that he had betrayed his
friend by leaving the organisation. He said trafdared the YCL because he held a lot of
information and they were looking for him. He sthidt there was still no peace treaty. The
primary decision-maker noted that there had beenswgency since 2005. He suggested
that the YCL was not operating any more althoughrémnants of the YCL were engaged in
kidnapping people for criminal purposes. The agplt suggested that what was really
happening was not published in the newspapers.

The primary decision-maker referred to the fact #tahe compliance client interview, when
the applicant had been asked if there were anynsashy he could not return to Nepal, he
had said that some people were looking for him beede had had a fight and he owed them
money. The applicant said that this was wrongrimgtion. He said that he did not like the
way the Department worked or the fact that theydwad that he was a threat to the
community.

The applicant said that to be accepted in the Neaarmunity he had to marry within the
community. He said that he had told his parentaiathe child. He said that his mother had
been happy for him but his father had not been sai@ that his father had been violent
towards him and had made all the decisions for Hita.said that he had wanted to study
[subject deleted: s.431(2)] but his father hadlephim. He said that the Newar community
was not going to accept him. The primary decisimaker put to the applicant that being
ostracised by his community did not amount to parsen. The applicant said that he no
longer talked to his father but he still talkechis mother.

After a break to consult his representative thdiegpt said that the YCL was still active in
big numbers in the western part of Nepal, ‘the kogide’. He said that the number of
members was rising every day. He said that ndkaeer how many members of the YCL
there were because they did not wear any formakdeindicate that they were members of
the YCL. He said that they had already challerthedvhole nation with the government and
the system running around openly with their weaporike towns and they had no fear from
anyone. He said that the government could notngthang.

The applicant’s representative referred a reporhfthe Carter Center released in 2011
which she said addressed the issue of whether yaatfs of political parties were still

active. She said that there was an acknowledgetinahthere had been a decrease since
2010 but that there had been reports of the YChgwivolved in activities aimed at
obtaining financial gain. She submitted that, etrerugh it might not be apparent in the
international media, the YCL might have gone undmrgd. She submitted that the applicant
would be ‘vulnerable to the underground activitiest still permeate in Nepal'.

The applicant said that the YCL had already beetaded as a terrorist group because of
what they had done. He said that they asked fareaypérom people and they kidnapped
people. He said that this was why he had not whiatde a part of this organisation. The
applicant’s representative submitted that the apptiwould be at risk of harm if he returned
to Nepal because of the strong opinions he heldtabe YCL. She submitted that the YCL
had power because it was part of the governmeanttste and that someone who was a
dissident would be at risk.
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Submission to the Department

In a submission dated [in] September 2012 the egplis representative quoted from the
Carter Center report to which she had referretiatrtterview. The report said that most
YCL members had been affiliated with the Maoistyparior to joining the YCL and that the
Carter Center had met YCL members who were formhér gbmbatants.

The applicant’s evidence at the hearing before me

At the hearing before me the applicant confirmeat tte had been born in Kathmandu and
that he had gone to school there. He said thhadecompleted Grade 12 at [college deleted:
S.431(2)] in Kathmandu in 2004 and that he had #tedied for [Qualification 1], also at
[college deleted: s.431(2)]. He said that he hag completed two years of this

gualification, from 2004 to 2006, because he hahbe fear for his life. He said that after
the middle of 2006 he had been in hiding. He cardgd that he had actually been living at
his parents’ house in [suburb deleted: s.431(2)jhdithis time. He said that his father
worked at the [employer deleted: s.431(2)] in Kadiniiu but that he did not know what his
father did there.

The applicant confirmed that he had become invoirgtie YCL through a friend who had
encouraged him to join this organisation. He $laad this had been approximately in 2005.
He said that he had known this friend for around years before he had joined the YCL,

just from the community, not from the college whieeshad been studying. He said that they
had just gathered together with other friends fetesias or other places. He said that he had
become a member of the YCL by which he said he beahthey had had his information.
He said that they had not given him any identifaatard stating that he had been a
member.

The applicant said that as a member of the YCLdteldeen involved in social work or social
activities by which he said he meant he had beeawaging people and making them aware
of what was happening inside the country and hay ttould help the YCL. He said that he
had also been involved in distributing pamphlétg said that he had just talked to local
people in Kathmandu. He said that they would gihéocommunity to distribute their
pamphlets and they would let them know how theyctcbelp the YCL. He said that they

had printed the pamphlets at a local printing bessralthough sometimes they had used
computers to print them. He said that the ‘acthembers’ of the YCL had written what was
in the pamphlets.

| asked the applicant what the difference was betwem and an ‘active member’. The
applicant said that the active members held albtiievities and they let the members know
what the members were going to do. He said tleatrtembers were just the workers. He
said that the active members would give them in&drom about what to say and how to
encourage people and all the content in the baokled pamphlets would be designed by
them. He said that, once he and the other menhiagkbeen given the pamphlets with all the
instructions, they would go to the designated @andathmandu to distribute the
pamphlets.

The applicant said that he had had meetings wélatiive members in meeting places in
Kathmandu. He said that there were a few placeshageople did not know where these
meetings had been arranged. He said that thesesseret places which government people
and the local people did not know about. He daad these were hiding places in the bush.
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He said that there were a lot of hills next toe¢hst side of Kathmandu and they had met on
top of these hills. He said that the YCL was ngbaernment organisation and around that
time it had been fighting against the governmenttsaously they had had to hide to hold
these meetings. You could not go into public asrasopenly have a meeting.

| put to the applicant that he was telling me tie@had been openly distributing pamphlets on
behalf of the YCL. The applicant said that thewvacbig leaders had come there to have
meetings with them and they had been the most wargeple at that time. | put to the
applicant that this was not making much sense tohmevas saying that he and the other
members of the YCL had been able to work quite bpelstributing pamphlets and going
around talking to people. The applicant said beahad not been doing any violence. He
said that the people with whom he had been me&atddoeen the violent people. He said
that he knew this because there had been informatithat time about what they had done.

| asked the applicant if he had known that this Ib@en a violent organisation when he had
become involved. The applicant said that he hadkmown. | asked him why he had
thought that he had been meeting with these paopkhe hills. The applicant said that he
had wanted to do something. He said that he had &e ‘active member on the social
thing’. He repeated that he had been distribyp@gphlets.

| indicated to the applicant that it was very impaot whether | believed that he was telling
me the truth. | put to him that he was telling omethe one hand that he had been able to
campaign quite openly on behalf of this organisatlmnding out pamphlets, but that on the
other hand the people who had been telling him evteetake these pamphlets and who had
given him the text of these pamphlets had beeidindpin the hills. The applicant said that
these people had been the big bosses and thatdlkddyeen wanted people. He said that the
people had probably been looking for them becahiseotganisation was against the
government. He said that they had been tryingoteamething for the people and against the
government.

| put to the applicant that this was what he haghbsaying he had been trying to do as well:
he had said that he had been trying to do sometbimtye people and against the
government. However he had not been a wanted petde was saying that he had been
able to do this quite openly. | asked the applieaain why the police would have been
looking for the people who had been giving him ghpamphlets. The applicant said that
these people had been the big members of the sageomi. He said that when you started an
organisation there were some people who were thé bkthe organisation. He said that
there had been active members who had been theréeadd who had organised everything.
He said that they had needed to be safe so thatglamisation could still run.

| asked the applicant what the pamphlets had dgtsaild. The applicant said that it had
been information about what had been happeningepaN Pressed for further details he said
that the pamphlets would basically highlight theaion which Nepal had been going
through at that time. He said that they would @inage people in getting more awareness
and say that everyone should be united in ordpetform social activities. He said that the
pamphlets had also provided information about theple’s Movement, for example about
organising rallies and participating in those kindflactivities.

The applicant said that he had attended rallies.s&id that he had been with the YCL people
in their cars, with their banners, just riding ardun the capital. He confirmed that he
claimed that even though the leaders of the orgaishad had to hide in the hills the YCL
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people had been riding around Kathmandu with themers. He said that the leaders came
from the Maoists and they had formed the YCL later He said that it was the youth
generation for the Communists. He said that taddes who came from the Maoists had
been involved in the wars and probably in othenes. He said that they had been called
terrorists before they had started this organisatio

The applicant confirmed that when he said thatdeeditended rallies he meant that he had
ridden around with YCL people in cars with theinbars. He said that the pamphlets had
contained information about where and when thdiesavould be taking place. He said
that they would go around in their cars distribgtihose pamphlets to people. He said that
they would just throw the pamphlets on the streghat people could pick them up.

| asked the applicant what sort of rallies thesapaets had been advertising. The applicant
said that there had been many members like himwdwd go to different communities to
distribute pamphlets and to try to make people awémwhat was going on. | noted that he
had told me that these pamphlets had been adwertigilies and | asked him again what sort
of rallies these had been. The applicant saidttteat had been sometimes in front of the
Royal Palace and sometimes in the main streetssaldethat sometimes you would even
have to block the main streets. | asked him ihae taken part in these rallies and he said
that he had, a few times or one or two times.

| asked the applicant why he would only have tgkam in these rallies once or twice if he
had been involved in the YCL and he had been diging pamphlets telling people about
these rallies. The applicant said that he had bgeart of this organisation but he had also
had his own personal life too where he had beemgd@ualification 1]. He said that when
he had been able to join them he had done sdketldgm if he was saying that he had had
time to distribute pamphlets telling people abailiigs but not to go to the actual rallies. The
applicant said that he had distributed these thaimgshe had joined them when he had been
able but he had had his personal life where hehaddo study and to be with his family too.
He said that he had been working with them ortient but he had had to do things in his
personal life as well.

| referred to the fact that the applicant had aksid in the statement accompanying his
original application that he had been involvedgalicing’ around Kathmandu. The
applicant said that this was not correct. He regzbthat he had been involved in different
kinds of social activities, distributing pamphletsd those sorts of things. He said (in
contrast to his earlier evidence) that he had la@eactive member’ of the YCL. He said
that he had had a ‘crew’ who used to go aroundibliging those pamphlets to the people.
He said that he had not been involved in violemwmkthis had been why he had left the YCL.

| referred to the applicant’s evidence that he bhadowed money from the YCL. The
applicant said that this had been for the work Whiey had been doing, for printing and for
looking after his crew. He said that later on wherhad decided not to be a part of this
organisation they had started asking for that mdramk. He confirmed that the sum

involved had been 50,000 to 70,000 Nepalese rupgmst to the applicant that this seemed a
very large sum for things like printing pamphlefhe applicant said that it had not just been
for shop printing but for fuel, food and lookingexfhis crew. He said that whenever he had
been short of money he had just asked them andhidgiven him money.

The applicant said that he had left the YCL atehéd of 2006 but he had made up his mind to
leave before this when they had asked him to hefdand to go for training. | noted that
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the applicant had told me earlier that he had eebhmsestudies in the middle of 2006 because
he had been in fear for his life. The applicamd siaat when he had decided not to be a part
of this organisation he had known that he mighthipeatened so he had just stopped studying
and had started applying to study overseas. Hetlsai during the second half of 2006 he
had been hiding from the YCL but he had been veayesl to tell them that he had been
leaving. He said that he had stopped going terteetings and working with them. He said
that he had told them that he was busy but he Isadstopped going to the college.

The applicant said it had been at the end of 2B86Hhe had actually told the friend who had
encouraged him to join the YCL that he was leaviHg said that he had told this man and
his friends that he had not joined the organisatiomold arms or to go for training or to ask
for ransom: he had joined the organisation to pelpple. He said that he had met this friend
on the street.

The applicant confirmed that he had continued ¢\an his home until he had left Nepal in
July 2007. He said that the YCL had threateneddfier he had told them that he was
leaving. He said that one time they had called tinthe telephone and one time he had met
them on the street. He said that the telephonéadlalso been at the end of 2006, but after
he had told his friend whom he had met in the stiest he was leaving. He said that he was
not sure because they used different calendarsiitéd him to tell me when this had been in
the Nepalese calendar and he said that he woukltbavave a look because it was
completely different.

The applicant said that in this telephone call thag told him that he had to come back, that
he could not leave and that he had to go for @aitrg. He repeated that he had been an
‘active member’ doing social work and he said taheld a lot of information which would
probably make them fear that he could go agaimshthl put to the applicant that he had told
me that the ‘active members’ were the more sergopfe who had given the members like
him instructions. The applicant confirmed thatchkemed that he had been an ‘active
member’ but he then said that the ‘active membaese the big leaders from the Maoists
like Sagar whom they had called ‘Comrade’. He #aad this person had controlled the YCL
at the time when he had been a member. He thdnlsgithese leaders were the ‘big
members’ and that people like himself had beerattiee members on their part of the job.

| asked the applicant if they had said anything @lsthis telephone call. The applicant said
that his friend who had encouraged him had just i that he could not leave. He
repeated that he had told them that he did not wagt for training or to handle weapons.

| asked the applicant if any threats had been raadéhe said that no threats had been made
at that time but the caller had been speakingrtoudry aggressively. He said that he had
not received any telephone calls after this bechaed®ad just turned off his mobile phone.

| asked him if he was saying that he had turnedhisfimobile phone for six months. The
applicant said that he had not. He said that tiendi know if they had called him again.
When | queried this he claimed that he had turrfeétis mobile phone for six months.

The applicant said that later on, probably in 2@@und a month after the telephone call,
when he had seen them on the street, this friedchaather few people had had knives and
they had been carrying guns although they hadhmwis him this openly. He said that they
had hidden these under their shirts. He saidthieat had threatened him saying that he had
to come back and that he had to pay all this mivaek. He said that although they had had
knives and guns they had not attacked him. Hetbaicthey had told him that if he did not
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come back they would come for him. | asked himnything further had happened after this
and he said that he had just been looking to caene s soon as possible.

| noted that he had said that they had told hinithee did not come back they would take
some action and that he had stayed in Nepal fahansix months but nothing had
happened. The applicant said that he had hiddesdii. He confirmed, however, that he
had stayed at his parents’ home.

| asked the applicant what his intention had bebamhe had come to Australia. He said
that he had wanted to start a new life and he lead Btudying [qualification deleted:
S.431(2)]. | asked him if he had been intendingetarn to Nepal after he had completed his
studies. The applicant said that he had not H&akihg about this because he had had to
study and to work to pay his bills. He said thathlad been glad that he had been out of the
country to escape from these people. He confirthatdhe had not really had a plan. He said
that he had just wanted to finish his studies.first

| referred to the applicant’s evidence that he $tagped studying because he had run out of
money and | asked him if his father had not begmngafor his studies. The applicant said
that his father had paid for two semesters antiifticket here and everything but after that
he had stopped asking his father because theyodiget along very well. | put to the
applicant that he was saying that he had needsthyoout of Nepal because of these
problems that he had had and that his father hadf@ahim to come and study here. | asked
him why he would not have asked his father to ayhfm to continue his studies. The
applicant repeated that he had not wanted to astatiier for anything because they did not
get on very well.

| noted that the applicant had said that he hadedoane to study and | asked him what he
had been planning to do. The applicant said thats holidays he had gone somewhere to
work to try to save some money. He said that lteldegen hoping to save enough money to
continue studying but he confirmed that he hadmédct resumed his studies. He confirmed
that his student visa had expired in 2009 and fietkat at that time he had not really known
what he had been going to do. He said that henbildleen able to go anywhere to seek help.
He said that he had had too much trouble. Hetbaidevery place where he had gone he had
got stuck with no money and no job.

The applicant said that after he had finished ét®sd semester he had gone to [Location
deleted: s.431(2)] to work fruit picking but aftee season had ended he had had no job so
he had got stuck over there for a while. He daad when he said that he had been stuck he
did not mean that he had been unable to leaveatidv&d enough money to return to
Brisbane but not to pay his tuition fees. | reddragain to the fact that the applicant’s
student visa had expired and he had no longer $teelying and | asked him what he had
thought he had been going to do. The applicadttbat he had just been surviving. He said
that he had not had a choice and he had not kndvan to do.

| put to the applicant that he could have soughitcadfrom someone. The applicant said that
he had been scared to seek help. He said thatabbld have he would have. | put to the
applicant that he was much better placed than af lpéople to seek advice because he spoke
English. The applicant said that he had been daas if he told someone his personal
things this person might do something to him. Bid ¢hat he had could not tell people that
his visa had expired. | put to the applicant thatdifficulty was that it was not clear to me
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what he had thought he had been going to do. ppkcant repeated that he had not known
and that he had not been able to seek help.

| put to the applicant that | did not understand/sule had not been able to seek help. The
applicant said that he had been scared to go lbadkpal. | put to him that this would have
been a reason for him to have sought advice framesoe with regard to how he could stay
here. The applicant repeated that he had beerseargd. He said that if he had told
somebody that he had no visa they might have iréddrthe Department about him.

| referred to the applicant’s evidence that he Wodt be accepted by his family or the
Newar community if he returned to Nepal becauskdtehad a child out of wedlock with
someone outside the Newar caste. | put to thecgpplthat this sort of social ostracism
would not, without more, amount to persecutiontfa purposes of the Refugees Convention
(seeGuitta Levy v Minister for Immigration and Multi¢utal Affairs, unreported, Federal
Court, Tamberlin J, 21 December 1998). The applisaid that he was from the Newar
community and you had to marry from the same c#séelNewar caste, otherwise you were
out of the community. He said that the motherisfdhild was not even Hindu. He said that
this was how it went over there: it was a religithisg. If you married outside your caste
they did not accept you.

| noted that, as | had explained at the beginnirtg@®hearing, for the purposes of the
Refugees Convention | had to look at whether heetepersecution involving ‘serious harm’
(as required by paragraph 91R(1)(b) of the Act) fandhe purposes of complementary
protection | had to look at whether there was ansla that he would suffer significant harm
(as defined in subsection 36(2A) of the Act). 1 fuhim that the fact that his family and the
community might not want anything to do with himwid not of itself amount to persecution
involving serious harm or to significant harm.

The applicant said that they might humiliate hihgyt might discriminate against him and
they might torture him because he had broken ligiga or his caste by having a child with
someone not of his religion and not of his caste.said that his father had been violent
towards him before he had left Nepal and that dtisefr used to decide everything for him.

He said that when he had told his father that lieahehild his father had not been very happy
and had not wanted anything to do with him. He #aat his father might hit him or bash

him or torture him.

| referred to the applicant’s evidence that he lbecbme involved in the YCL in 2005 and
that he had left at the end of 2006. | put to that the information available to me indicated
that the YCL had been inactive at that time (Pres&uamar Pradhan, ‘Maoist Proxy’,
Outlook Indig 18 May 2007, downloaded from http://www.outloaki;acom/article.aspx?
234657, accessed 7 November 2012; ‘What went wotigYCL’, Republica 11 August
2011). The applicant referred to the fact thatid become ‘legally active’ in November
2006 but he said that they had been active andithéyeen doing their jobs all around
Nepal.

| put to the applicant that the information avaiéato me indicated that after the Maoists had
launched their People’s War in 1996 the membetkeol CL had been recruited into the
People’s Liberation Army and the YCL had been madetive. | put to him that after the
party had joined the peace process and the Pedpesation Army had been required to
stay in cantonments, the YCL had been reactivai@tbivember 2006 and it had been
composed of members of the People’s Liberation Awhgm the Maoists had not wanted to
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stay in cantonments under the supervision of thigedNations Mission in Nepal or UNMIN
(Prasanta Kumar Pradhan, ‘Maoist ProX@ytlook Indig 18 May 2007, downloaded from
http://www.outlookindia.com/article.aspx? 23465@cessed 7 November 2012; ‘What went
wrong with YCL’, Republica 11 August 2011; International Crisis Groijgpal’s Political
Rites of Passagé\sia Report No. 194, 29 September 2010, page 9).

The applicant repeated that the YCL had been aatigethey had been doing their things
before November 2006. He said that he did not kiidkxere was information or not but
before November 2006 they had been there and tewasked for ransom. He said that there
was information which told us that they had beeimgltheir stuff openly even before they
had been active. He said that he did not knowisf lhad been legally or illegally. He said
that it was true that they had been ‘legally actafeer November 2006 but he repeated that
they had been doing their jobs before this too.

| put to the applicant that before this the Maolstd been conducting their People’s War.

| put to him that he was telling me that he hadgdithe YCL at a time when it had been
inactive and this might make it difficult for me believe his claims. It had only been
reactivated in November 2006 which was aroundithe he said that he had left the YCL
(Prasanta Kumar Pradhan, ‘Maoist ProX@ytlook Indig 18 May 2007, downloaded from
http://www.outlookindia.com/article.aspx? 23465@cessed 7 November 2012; ‘What went
wrong with YCL’, Republica 11 August 2011). The applicant said that hejbend this
organisation and he had done the job. He saidatttaaugh the information told that they
had become active in November 2006 they had beg @dl these activities before that too.
He said that there was information about what tiey been doing before that.

| put to the applicant again that obviously the Mtohad been active before then because
they had been conducting a People’s War but the N&lnot been active and it was the
YCL which he had said he had joined. | put todpelicant again that this made it very
difficult to believe his evidence. The applicagpeated that it was true they had been active
in November 2006 but that there was informationolhiold you that they had been doing all
this stuff but later on they had just reactivatéte said that it had been working before that
too. He said that there was a lot of informatidmal told us that the YCL had been doing
their activities before that. He said that it dmt matter whether they had been active or
inactive. He said that they had been doing thatividies everywhere.

| put to the applicant that | was not aware of arigrmation that the YCL had been
undertaking any activities between 1996 when itl@eh made inactive when the Maoists
had started their People’s War and November 2008wite YCL had been reactivated
because they had joined the peace process (Prd&&antx Pradhan, ‘Maoist Proxy’,

Outlook Indig 18 May 2007, downloaded from http://www.outloakizncom/article.aspx?
234657, accessed 7 November 2012; ‘What went wotigYCL', Republica 11 August
2011). The applicant repeated that they had beemyall these activities and it did not
matter if it had been reactivated in 2006. He $iaad probably it had not been reactivated for
a long time but all these activities they had baéeimg had been from the YCL and there was
a lot of information which told us that they haceheloing all these activities from the YCL
candidates and organisation before 2006. He batdttdid not matter if it had been active or
not. He said that there had been people who haddpthere had been classes, there had
been threats, there had been torture and all tpss of things. He said that this had been
all over the news. | invited the applicant to prod evidence of this. He said that he would
try to do so.
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| put to the applicant that the Australian Embassylepal had advised that it was not aware
of any evidence that Maoist cadres had been pHiysitaming former party members for
changing their political affiliation and that it wial consider this unlikely. It had said that
many former Maoists had left the party and thatelveere widespread media reports of
former Maoists openly criticising the party and ldeag an end to their allegiance
(Australian Department of Foreign Affairs and TrdB&AT), ‘Nepal: Maoists engaged in
violent activities’, 9 March 2012, CX283243). Itda the applicant that this made it a little
difficult for me to accept that he feared that heuld be physically harmed because he had
left the YCL.

The applicant referred to what the YCL had beemglaifter they had been reactivated in
November 2006. He said that they were calledrarist organisation, they were not a
government organisation. He produced page 4 fronméentified document which he said
he had got from the internet - he did not know \hsite - which referred to extortion by the
YCL.: see folio 70 of the Tribunal’s file 1215638The document in question is a report
prepared by the United Nations Office of the Higim@nissioner for Human Rights
(OHCHR) in Nepal in June 2007 étlegations of Human Rights Abuses by the Young
Communist Leagyel noted that at the top of the page which thaliapnt had produced it
said that abuses by the YCL had begun to be reportBecember 2006. The applicant said
that this was probably not relevant because hddiftathis organisation but he was trying to
explain what they had been doing all these yedirhhearansom, all the threats to people and
all these clashes. He repeated that this org@omsags called a terrorist group and that they
were still a non-government organisation. He #aad he still feared for his life while this
organisation was still running there and these |geapre there.

| put to the applicant that, as we had discussiedyig problem was that he claimed that he
had been involved in the YCL before it had beewrtreated in November 2006. | indicated
that | accepted that the YCL had been active dhmeember 2006 and that there was a lot of
information about the abuses committed by this miggdion. However he was claiming that
he had been threatened by the YCL because he thadakethe end of 2006. | put to him
again that the Australian Embassy in Nepal had thaitlit had not heard any reports of
Maoists who had left Maoist organisations beingalened because they had left those
organisations. It had said that there were plehtgports of Maoists who had left and who
had renounced their allegiance to those organisa(ibFAT, ‘Nepal: Maoists engaged in
violent activities’, 9 March 2012, CX283243).

The applicant said that at that time he had non ladgéde to seek the protection of the
government because he had been a ‘candidate’ ofGlhe He repeated that the YCL had
been forcing him to join the training and to hotdha. He repeated that the YCL had been
doing all these activities around Nepal before Noler 2006. He said that the local news
might tell me what they had been doing in that tpedod. | put to the applicant again that it
was difficult to accept on the basis of the infotima to which | had referred (DFAT, ‘Nepal:
Maoists engaged in violent activities’, 9 March 20€CX283243) that if he went back to
Nepal now he would face any threat at all fromYI@& or from any other part of the Maoist
party because he had left the YCL. The applicaitt that he had hidden from them and they
had threatened him so he had run from his coumityhad come to Australia to start a new
life. He said that there was still a chance tleatbuld be identified and he referred to the
fact that Nepal was not a big place. He saidttieg could find him.

| put to the applicant that what | was saying wes tt was difficult to accept that there was
any risk even if they found him or even if they knexactly where he was. | put to him
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again that the information available to me from Australian Embassy in Nepal said that
there were no reports of Maoists physically harnpagple who had left the party (DFAT,
‘Nepal: Maoists engaged in violent activities’, ®ahMdh 2012, CX283243). The applicant
noted that he did not have any evidence that hébbad in the YCL. | put to the applicant
that what | was saying was that | did not think tinere was a real chance or a real risk that
he would be harmed because he had been in the @ .went back to Nepal now. The
applicant said that there was local news that t6& Mad been active in 2006 and that they
had been torturing people. He said that therebeae clashes before 2006. | put to the
applicant again that there had been a People’sbéfare 2006. The applicant said that the
Maoists and the YCL were different organisatiofte said that the Maoists from the bush
had overthrown the government but the YCL had ladeover the place. He said that it had
started as a people’s movement but they had stamteating and this had been the only
reason he had left this organisation.

| put to the applicant in order to be clear thhadl great difficulty in accepting that he had
ever been a member of the YCL because he clainadéhhad joined in 2005 and had left at
the end of 2006 but as we had discussed the YClohidbeen reactivated in November
2006 (Prasanta Kumar Pradhan, ‘Maoist Pro®yiflook Indig 18 May 2007, downloaded
from http://www.outlookindia.com/article.aspx?23Z6%accessed 7 November 2012; ‘What
went wrong with YCL',Republica 11 August 2011). The applicant said that whehduok
joined in 2005 the YCL had still been active. H@ghat he understood that it had been
reactivated in November 2006 but he had left tlyaoisation because he had been fearing
for his life. He said that at that point in tinfeetYCL had been recognised as a terrorist
organisation. He confirmed that he claimed th&066 the YCL had been called a terrorist
organisation by the UN.

| put to the applicant that, as | had said, | &sod it difficult to accept that, even if he had
had some involvement with the YCL, he would be dteaed by them if he went back to
Nepal now (DFAT, ‘Nepal: Maoists engaged in violantivities’, 9 March 2012,

CX283243). The applicant said that when he had beelved in meetings with the
members they had all been big leaders of the YBé&.said that he used to know people who
were government members and also some agents wild pass information.

| put to the applicant that, as we had discussedAustralian Embassy in Nepal had advised
that it was not aware of any evidence that Maasires had been physically harming former
party members for changing their political affil@t and that it would consider this unlikely.

It had said that many former Maoists had left theypand that there were widespread media
reports of former Maoists openly criticising thetyaand declaring an end to their allegiance
(DFAT, ‘Nepal: Maoists engaged in violent activitied March 2012, CX283243). The
applicant said that he had joined the organisdhoough his friend and when he had told his
friend that he had left the organisation his friévadl not been happy. He said that he still had
to repay the amount that he had borrowed and hestilasnable to do this.

| indicated to the applicant that | might not adddyat he had in fact borrowed 50,000 to
70,000 Nepalese rupees from the YCL and that the Wénted him to pay this back. The
applicant repeated that he had borrowed this méorethe costs that were involved in
distributing pamphlets and paying for those peapliae crew who had been of assistance.
He said that when he had told the YCL that he wasihg the organisation they had said that
he had borrowed the money for himself and theydtaded threatening that he had to repay
the money that he had taken.
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| put to the applicant that | might also not acddjat he faced a threat from his father, his
family or the Newar community because he had hetuild out of wedlock with someone
outside the Newar caste. The applicant said théita Newar community if you married
someone from outside the caste and on top of thatgd a child you were not allowed in
the community. He said that in his case he haldmr¢éhe norms of the religion by having a
child without marriage and that girl was from odeshis community. | put to the applicant
that, as we had discussed, the fact that the comymight not want anything to do with

him did not amount to ‘serious harm’ or ‘significdrarm’ The applicant said that he thought
that he had already been discriminated againstratce feared that he would be humiliated
once they identified the case. He said that mbdteomembers of the Newar community in
Kathmandu were related to each other in some wayhar.

| asked the applicant what he meant when he satchthhad already been discriminated
against. The applicant said that in the Newar canity there were different kinds of
festivals and there was a sacred god but he waalloeted to go or to approach the sacred
god. He said that his community had already regebim and excluded him and they did not
want to have any kind of relationship with himput to the applicant that it was difficult to
accept that there was a real chance that he weutetsecuted for one of the five
Convention reasons if he went back to Nepal antitkaas also difficult to accept that there
was a real risk that he would suffer significantrhaf he went back to Nepal. The applicant
repeated that he had already been excluded fromotnenunity. He said that they would not
treat him as somebody from the same community.

| gave the applicant time after the hearing to poedfurther evidence that the YCL had been
active at the time when he had claimed he had goineThe applicant said that his life had
been very easy before he had joined this orgaarsatd had left the country. He said that
he had been looked after properly and he had bedgisg. He said that he had not had to
worry about his bills. He said that he had hakk&ve everything because he had been under
threat. He said that for the past three yearsadehlad a really hard time. He asked why he
should have had a hard time if he had not hadraofegoing back to Nepal. He said that he
had just been trying to survive and to look aftisrdhild.

Post-hearing submission

In a submission dated [in] November 2012 the applis representatives referred to
information which they said they had been instrddig the applicant to provide to the
Tribunal. They quoted Wikipediaentry in relation to the YCL, highlighting refeiess to

the fact that there was no definite informatioriathe year in which the YCL had been
created and to the fact that it had been reactivat®lovember 2006. They also quoted from
the South Asia Terrorism Portal entry in relatiortlte YCL (which appears to be the source
for the Wikipediaentry) which said that, once the Maoists had lpreacribed, the YCL had
also been forced to go underground, but that, #feeApril 2006 People’s Movement and the
subsequent over-ground role of the insurgentsiviaaists had decided to revive the YCL.

The applicant’s representatives submitted thati possible that the YCL had been active in
2005 as indicated by the applicant. They quotethfa press release issued by OHCHR-
Nepal on 23 June 2007 in relation to the releagbeofeport on YCL rights abuses a page
from which the applicant had produced at the hgarifhe paragraph which they quoted
from the press release refers to reports of YCLa&hdr Communist Party of Nepal-Maoist
abuses having started to increase since mid-AP@r2 The applicant’s representatives also
guoted from an unlawfully released US Embassy tladsable dated 22 December 2009
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which refers to YCL criminal activity having incr&ad ‘over the past six months’ (that is,
during the second half of 2009).

The applicant’s representatives also quoted framHbhman Rights WatcWorld Report
2009in relation to Nepal referring to the fact thattbthe Nepal Army and the Maoists were
resisting accountability for human rights violasocommitted during the armed conflict
between 1996 and 2006. The applicant’s represeasadlso referred to a quotation which
they sourced to theepal Monitorbut which in reality comes from the US State
Department’sCountry Reports on Human Rights Practices for 2id0@lation to Nepal
(released on 11 March 2010) the full text of whicds reproduced by tHdepal Monitor

The passage refers to Maoist militias having engagarbitrary and unlawful use of lethal
force and abduction.

The applicant’s representatives said that the egplinoted that there was a comprehensive
list of activities by the Maoists available on theuth Asia Terrorism Portal website. Finally
they produced a copy of a press report dating ft@mdanuary 2009 relating to a briefing
given by the chief of UNMIN to the UN Security Cauilrreferring to actions taken by
Mauoist cadres which involved violence or threatsiofence and to impunity for violations
committed both during the conflict and after thaftiot.

FINDINGS AND REASONS

| accept that, as Beaumont J observeldandhawa v Minister for Immigration, Local
Government and Ethnic Affai(4994) 52 FCR 437 at 451, ‘in the proof of refugysad, a
liberal attitude on the part of the decision-makezalled for’. However this should not lead
to ‘an uncritical acceptance of any and all allexyet made by suppliants’. As the Full Court
of the Federal Court (von Doussa, Moore and Saek¥il) observed i@hand v Minister for
Immigration and Ethnic Affairunreported, 7 November 1997):

‘Where there is conflicting evidence from differesaturces, questions of credit of
witnesses may have to be resolved. The RRT isegitied to attribute greater
weight to one piece of evidence as against anadinerfo act on its opinion that one
version of the facts is more probable than anottoithg Minister for Immigration
and Ethnic Affairs v Wu Shan Lia$996) 185 CLR 259 at 281-282)

As the Full Court noted in that case, this statdméprinciple is subject to the qualification
explained by the High Court Minister for Immigration and Ethnic Affairs v G{h997)

191 CLR 559 at 576 per Brennan CJ, Dawson, TodBaydron, McHugh and Gummow JJ
where they observed that:

‘in determining whether there is a real chance émag¢vent will occur, or will occur
for a particular reason, the degree of probahiligt similar events have or have not
occurred for particular reasons in the past isveeiein determining the chance that
the event or the reason will occur in the future.’

If, however, the Tribunal has ‘no real doubt’ tkia¢ claimed events did not occur, it will not
be necessary for it to consider the possibility ttsafindings might be wrongvlinister for
Immigration and Multicultural Affairs v Rajalingad999) 93 FCR 220 per Sackville J (with
whom North J agreed) at 241. Furthermore, as tiiegdourt of the Federal Court
(O’Connor, Branson and Marshall JJ) observeldapalapillai v Minister for Immigration

and Multicultural Affairs(1998) 86 FCR 547 at 558-9, there is no rule éhdécision-maker
concerned to evaluate the testimony of a personaldims to be a refugee in Australia may
not reject an applicant’s testimony on credibiitpunds unless there are no possible
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explanations for any delay in the making of clamn$or any evidentiary inconsistencies.
Nor is there a rule that a decision-maker must lagdfabsitive state of disbelief’ before
making an adverse credibility assessment in a esfugse.

In the present case, as | put to the applicaritércourse of the hearing before me, | have
difficulty in accepting that he was ever a memMiahe YCL as he claims. The integrity of
the applicant’s account depends upon him having beaware of the true nature of the YCL
at the time that he joined and only later havingdmee aware that the YCL was engaged in
activities such as extortion and kidnapping forsan. However the applicant claimed at the
hearing before me that he had had to meet thdébigders’ on the tops of hills outside
Kathmandu because they were violent people who warged by the authorities. Clearly if
the applicant were telling the truth he can haldlye been unaware of the true nature of the
organisation which he claims he joined.

Putting to one side the reference in the statemerampanying his original application to the
involvement of the organisation in ‘policing’ araiKathmandu (which the applicant said at
the hearing before me was not correct), the maimigcin which the applicant claims he

was engaged as a member of the YCL is distribygargphlets. At the hearing before me he
said that these pamphlets had advertised rai¢gisen | asked him about his own
involvement in rallies he said that this had inwahhim in riding around Kathmandu with
YCL people in their cars with their banners. Hoeelie said that the rallies which had been
advertised in the pamphlets had been sometimesni df the Royal Palace and sometimes
in the main streets. Despite claiming that helteeh distributing pamphlets advertising
these rallies, however, the applicant said thdtddeonly taken part in such rallies on a few
occasions because he had had his personal lifeewieehad had to study and to be with his
family too. As | put to the applicant, it is ditfilt to accept that he had time to distribute
pamphlets advertising these rallies but not tandttbe rallies himself.

As | put to the applicant, the major problem whidtave with his account is that he claims
that he joined the YCL in 2005 and left at the eh@006 but the information available to me
indicates that the YCL was not active at this tened that it was only reactivated in
November 2006. As | put to the applicant, the infation available to me indicates that,
after the Maoists launched their People’s War i86L3he members of the YCL were
recruited into the People’s Liberation Army and Y@L was made inactive. After the party
joined the peace process and the People’s Liberatimy was required to stay in
cantonments, the YCL was reactivated in Novemb862(hd it was composed of members
of the People’s Liberation Army whom the Maoistd dbt want to stay in cantonments
under the supervision of UNMIN (Prasanta Kumar Raax] ‘Maoist Proxy’ Outlook Indig

18 May 2007, downloaded from http://www.outlookiadiom/article.aspx?234657, accessed
7 November 2012; ‘What went wrong with YCIRepublica 11 August 2011; International
Crisis GroupNepal's Political Rites of Passagasia Report No. 194, 29 September 2010,

page 9).

At the hearing before me the applicant maintaimmed the YCL had been active before
November 2006 and he said that there was a lotffofmation to that effect. However the
information to which his representatives refermethieir submission dated 21 November
2012 confirms that the YCL was only reactivatedNmvember 2006. | accept that, as
referred to in that material, human rights violasavere committed by both sides in the
armed conflict in Nepal between 1996 and 2006keMlise accept that there are numerous
reports of human rights abuses committed by the #ffdr it was reactivated in November
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2006. However this does not make it any more btedhat the applicant could have joined
the YCL in 2005, as he claims.

As | put to the applicant, even if he had been Ived with the Maoists in some way prior to
his departure from Nepal in July 2007, the inforiorativailable to me suggests that he would
have nothing to fear from them if he were to retiartNepal now. As | put to him, the
Australian Embassy in Nepal has advised thatribisaware of any evidence that Maoist
cadres have been physically harming former partmbes for changing their political
affiliation and that it would consider this unlikel It has said that many former Maoists have
left the party and that there are widespread megiarts of former Maoists openly criticising
the party and declaring an end to their allegigideAT, ‘Nepal: Maoists engaged in violent
activities’, 9 March 2012, CX283243).

In the statement accompanying his original appbeethe applicant said that he was familiar
with the internal workings of the organisation drudh at the Departmental interview and at
the hearing before me he claimed that he knewatseneeting places used by the Maoists
and that he knew the identities of people fromgbeernment and agents who had been
helping the Maoists. However | do not accept adhidence before me that the applicant’s
situation would be any different from that of tleerher Maoist cadres referred to in the
advice from the Australian Department of Foreigfe&t and Trade.

The applicant also referred in this context todiesm that he had been recruited to join the
YCL by a friend and he said that when he had toisl friend that he had left the organisation
his friend had not been happy or that he had begrya At the hearing before me, however,
the applicant said that after he had ceased attgn@CL activities in the middle of 2006 he
had received one telephone call telling him thattwed not leave and that he had to go for
training and that he had encountered his frienet@m¢he street. He said that after he had
received the telephone call he had turned his ragdiibne off for six months.

The applicant said that when he had met his friarile street his friend had been with a few
other people who had had knives and guns buthlegthad not attacked him. He said that
they had told him that he had to come back andrthdiad to pay all this money back and
that if he did not come back they would come fon hiHowever he confirmed that he had
continued living at his parents’ home until he heftiNepal in July 2007 and that nothing
further had happened. Even if | were to accepafi@icant’s claims, therefore, it would be
very difficult to accept that he faced any thrdedsn his friend or the YCL or the Maoists
more generally because he left the organisation.

| find on the basis of the information availablente that the YCL was not active at the time
when the applicant claims that he joined that oiggion in 2005 and that it was only
reactivated in November 2006, around the time wtherapplicant claims he left (Prasanta
Kumar Pradhan, ‘Maoist ProxyQutlook Indig 18 May 2007, downloaded from
http://www.outlookindia.com/article.aspx?234657cessed 7 November 2012; ‘What went
wrong with YCL’, Republica 11 August 2011; International Crisis GroiNgpal’s Political
Rites of Passag@sia Report No. 194, 29 September 2010, pagai@ying regard to the
other problems with the applicant’s evidence ideadiabove | do not accept that the
applicant joined the YCL in 2005. | do not acctyat between 2005 and the middle of 2006
he attended meetings or seminars or rallies oteatiar distributed pamphlets nor that he was
involved in any other activities as a member ofYI@& or any other Maoist organisation.



104. Since | do not accept the applicant’s evidencerdigg his involvement in the YCL or any
other Maoist organisation | do not accept that las thireatened by his friend or other
members of the organisation because he left trendggtion. | do not accept that the YCL or
any other Maoist organisation is or was demanduagjthe applicant repay between 50,000
and 70,000 Nepalese rupees which had been paithttohreimburse him for the costs
involved in distributing pamphlets. | do not acctyat there is a real chance that the
applicant will be regarded as a dissident becaagefased to join the Maoists or because he
holds a political opinion opposed to the Maoistshi representative submitted at the
Departmental interview. | do not accept that ther@ real chance that the applicant will be
persecuted by the Maoists, the YCL or his frienddioy Convention reason if he returns to
Nepal now or in the reasonably foreseeable future.

105. The applicant has also claimed that he fears hesm his father, his family or the Newar
community because he has had a child out of wedldsitksomeone outside the Newar caste
who is not even a Hindu by religion. The applichas said that the Newar community will
not accept him but, as | put to him, such socigbogsm does not in itself amount to
persecution for the purposes of the Refugees Caiove(seeGuitta Levy referred to above).
The applicant said that they might humiliate hihgyt might discriminate against him and
they might torture him because he had broken ligiga or his caste by having a child with
someone not of his religion and not of his castewever | do not accept on the evidence
before me that there is a real chance that anytliorge will happen than that the applicant
will be excluded from the community.

106. Both at the Departmental interview and at the mgglbefore me the applicant claimed that
his father had been violent towards him. He daad his father might hit him or bash him or
torture him. Having regard to the view | have fedvof the applicant’s credibility | do not
accept that his father has been violent towards Himthe contrary, his father appears to
have been very generous in paying for the applitaobme and study in Australia. While
| accept that the applicant’s father is no doubagpointed by the applicant’s failure to
complete his studies in Australia, | do not acdbpt there is a real chance that the applicant
will be physically harmed or tortured by his fatler any Convention reason if he returns to
Nepal.

107. |1 do not accept that, if the applicant returns &phl now or in the reasonably foreseeable
future, there is a real chance that he will begarged by his father, his family or the Newar
community because he has had a child out of wedldsitksomeone outside the Newar caste
who is not even a Hindu by religion. For the remsgiven above | do not accept that there is
a real chance that the applicant will be persecftiedne or more of the five Convention
reasons if he returns to Nepal now or in the realsiyrforeseeable future.

Complementary protection

108. Having regard to my findings of fact above | do aotept that there are substantial grounds
for believing that, as a necessary and foreseeallgequence of the applicant being removed
from Australia to Nepal, there is a real risk thatwill suffer significant harm from the
Maoists, the YCL or his friend who he claims retedihim to join the YCL. Having regard
to my findings of fact above | do not accept thegt YCL or any other Maoist organisation is
or was demanding that the applicant repay betw8ed0B and 70,000 Nepalese rupees. | do
not accept that, as the applicant said at the Gangd Client Interview, he is unable to
return to Nepal because some people are lookingifetbecause he had a fight and he owes
them money.
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Having regard to my findings of fact above | like®ido not accept that there are substantial
grounds for believing that, as a necessary andgéa@ble consequence of the applicant being
removed from Australia to Nepal, there is a resk that he will suffer significant harm from
his father, his family or the Newar community besmahe has had a child out of wedlock

with someone outside the Newar caste who is nat audindu by religion.

The applicant said in this context that the Newanmunity might humiliate him, they might
discriminate against him and they might torture .hife said that they had already
discriminated against him by excluding him fromtagr religious festivals. However | do

not accept on the evidence before me that thexeasal risk that anything worse will happen
than that the applicant will be excluded from thenmunity. | do not accept that being
excluded from one’s community in this fashion, witilh more, amounts to ‘degrading
treatment or punishment’ as defined, that is aroaomission that causes, and is intended to
cause, extreme humiliation which is unreasonabti& not accept on the evidence before me
that there is a real risk that the Newar commuwityengage in conduct that causes, and is
intended to cause, extreme humiliation to the appli. | find on the evidence before me that
they simply want nothing to with the applicant hesahe has excluded himself from the
community by his own actions.

Having regard to my findings of fact above | do aotept that the applicant’s father has
been violent towards him in the past. | do noeaton the evidence before me that there are
substantial grounds for believing that, as a nesgsand foreseeable consequence of the
applicant being removed from Australia to Nepagréhis a real risk that the applicant will be
subjected to torture as defined by his father othieyNewar community as he has claimed.

Having regard to my findings of fact above, | dd accept that there are substantial grounds
for believing that, as a necessary and foreseeaigequence of the applicant being removed
from Australia to Nepal, there is a real risk thatwill be arbitrarily deprived of his life, that
the death penalty will be carried out on him, thetwill be subjected to torture, that he will

be subjected to cruel or inhuman treatment or pumnént or that he will be subjected to
degrading treatment or punishment as defined. Wlagly | do not accept that there are
substantial grounds for believing that, as a necgsand foreseeable consequence of the
applicant being removed from Australia to Nepatréhis a real risk that he will suffer
significant harm as defined in subsection 36(2Adhef Act.

CONCLUSIONS

For the reasons given above | am not satisfiedtbi@aapplicant is a person in respect of
whom Australia has protection obligations. Therefihe applicant does not satisfy the
criterion set out in paragraph 36(2)(a) or (aahefAct for a protection visa. There is no
suggestion that the applicant satisfies subse8@®) on the basis of being a member of the
same family unit as a person who satisfies pardg8&2)(a) or (aa) and who holds a
protection visa. Accordingly, the applicant does satisfy the criterion in subsection 36(2)
for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.






