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Resumen

En la declaracion que formul6 ante la Tercera Comision de la Asamblea General en
noviembre de 2012, el Relator Especial sobre la situacion de los derechos humanos en la
Republica Popular Democratica de Corea pidi6 a los Estados Miembros y a la comunidad
internacional que realizasen un amplio examen de los numerosos informes sobre la
situacion de los derechos humanos en ese pais presentados en virtud de su mandato y por el
Secretario General en los ultimos ocho afios para evaluar el cuadro y las tendencias
subyacentes, y estudiar la posibilidad de establecer un mecanismo de investigacion mas
especifico. En el presente informe figura un examen general de la documentacion y las
resoluciones de las Naciones Unidas sobre la situacion de los derechos humanos en la
Republica Popular Democratica de Corea desde 2004.

Ademas de los 22 informes presentados desde 2004 por el Secretario General y el
Relator Especial sobre la situacion de los derechos humanos en la Republica Popular
Democratica de Corea y las 16 resoluciones aprobadas por la Asamblea General y sus
organos subsidiarios, en el informe se procura hacer un balance de la documentacion en
relacion con el Examen Periddico Universal, las observaciones finales de los o6rganos
creados en virtud de tratados de derechos humanos y las opiniones aprobadas por el Grupo
de Trabajo sobre la Detencion Arbitraria y el Grupo de Trabajo sobre las Desapariciones
Forzadas o Involuntarias en casos relacionados con la Republica Popular Democratica de
Corea durante ese periodo. En el examen se identificaron nueve tipos subyacentes de
violaciones sistematicas en que se centraron los informes, que se analizan detalladamente
en el anexo I del presente informe.

* Los anexos se distribuyen tal como se recibieron, en el idioma en que se presentaron Unicamente.
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El informe concluye con recomendaciones para la comunidad internacional, entre
ellas, sugerencias sobre algunas medidas de proxima adopcion y las esferas en que deben
centrarse las acciones de las Naciones Unidas relativas a la situacion de los derechos
humanos en la Republica Popular Democratica de Corea. En el informe se pide que se
establezca un mecanismo de investigacion con recursos suficientes para investigar y
documentar las violaciones graves, sistematicas y generalizadas de los derechos humanos
en ese pais y que se informe al Consejo de Derechos Humanos y a la Asamblea General,
para examinar la cuestion de la responsabilidad por tales violaciones asi como por los
crimenes de lesa humanidad.
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I. Introduccion

1. El mandato del Relator Especial sobre la situacion de los derechos humanos en la
Republica Popular Democratica de Corea fue creado por la Comision de Derechos
Humanos en su resolucion 2004/13, y desde entonces se ha renovado anualmente. De
conformidad con esa resolucion y las resoluciones posteriores de la Asamblea General, el
Relator Especial ha presentado dos informes cada afio, uno al Consejo de Derechos
Humanos y otro a la Asamblea General. En su informe mas reciente a la Asamblea General
(A/67/370), el Relator Especial ofrecié una vision general sobre la situacion actual de los
derechos humanos en la Republica Popular Democratica de Corea y los problemas
relacionados con los derechos humanos, como las graves restricciones a la libertad de
opinion y de expresion, la situacion economica y sus efectos en los derechos econdémicos,
sociales y culturales, los problemas de proteccion para los solicitantes de asilo procedentes
de ese pais, y la trata. El 2 de noviembre de 2012, en su declaracion ante la Tercera
Comision de la Asamblea General, el Relator Especial también destacé su constante
preocupacion por el secuestro de extranjeros y de ciudadanos japoneses, sobre lo que
lamentablemente no habia novedades.

2. En esa declaracion, el Relator Especial pidi6 a los Estados Miembros y a la
comunidad internacional que realizasen un amplio examen de los numerosos informes
sobre la situacion de los derechos humanos en la Republica Popular Democratica de Corea
presentados en virtud de su mandato y por el Secretario General a lo largo de los afios para
evaluar el cuadro y las tendencias subyacentes, y estudiar la posibilidad de establecer un
mecanismo de investigacion mas especifico. En el presente informe figura un examen
general de la documentacion y las resoluciones de las Naciones Unidas sobre la situacion
de los derechos humanos en la Republica Popular Democratica de Corea desde 2004. En el
informe se procura hacer balance y evaluar la medida en que las entidades de las Naciones
Unidas han documentado las violaciones de los derechos humanos registradas en dicho pais
desde la creacion del mandato del Relator Especial en 2004'. En el informe se proponen
algunas medidas de proxima adopcion y las esferas en que deben centrarse las acciones de
las Naciones Unidas relativas a la situacion de los derechos humanos en el pais.

3. El examen incluye no menos de 60 documentos relacionados con los derechos
humanos sobre la situacion al respecto en la Republica Popular Democratica de Corea,
entre los que hay informes del Secretario General a la Asamblea General; informes del
Relator Especial a la Asamblea General y al Consejo de Derechos Humanos y a su
predecesora la Comision de Derechos Humanos; resoluciones aprobadas por esos organos
intergubernamentales; diversos informes relacionados con el examen periddico universal de
la Republica Popular Democratica de Corea por el Consejo de Derechos Humanos;
observaciones finales ¢ informes del Estado presentados a diversos 6rganos de tratados,
como el Comité de Derechos Humanos, el Comité de Derechos Econémicos, Sociales y
Culturales, el Comité para la Eliminacion de la Discriminacion contra la Mujer, el Comité
de los Derechos del Nifio; y la documentacion sobre los casos abordados por los titulares de
mandatos de los procedimientos especiales del Consejo de Derechos Humanos, como el

Vitit Muntarbhorn actué como Relator Especial sobre la situacion de los derechos humanos en la
Republica Popular Democratica de Corea durante seis afios, a partir del 15 de junio de 2004. Marzuki
Darusman asumio el mandato de Relator Especial el 1 de agosto de 2010. A efectos practicos, en el
presente informe se utiliza el término Relator Especial para hacer referencia a ambos titulares sin
distincion. Sin embargo, en aras de la precision, en el informe se indica la signatura del documento o
el afio de las observaciones del Relator Especial a fin de permitir al lector que identifique a cudl de
ellos se atribuye la informacion.
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Grupo de Trabajo sobre la Detencion Arbitraria y el Grupo de Trabajo sobre las
Desapariciones Forzadas o Involuntarias®.

4. En el anexo I figura un andlisis mas detallado del cuadro de violaciones de los
derechos humanos documentadas por las Naciones Unidas a través de sus informes y
resoluciones desde 2004.

Cuadro de violaciones documentadas por las
Naciones Unidas

5. La Asamblea General y sus organos subsidiarios han aprobado 16 resoluciones
desde 2003°. Desde 2004 se han presentado a los Estados Miembros de las Naciones
Unidas 22 informes del Secretario General y del Relator Especial. En estos documentos se
destacan el caracter duradero y el amplio cuadro de graves violaciones de los derechos
humanos en toda la Republica Popular Democratica de Corea, asi como el conocimiento
que tienen las Naciones Unidas y los Estados Miembros sobre la situacion.

6. Un examen de esa documentacion ayuda a identificar nueve problemas
interrelacionados fundamentales o tipos de violaciones sistematicas de los derechos
humanos en los que se han centrado las Naciones Unidas:

a) La vulneracion del derecho a la alimentacion, en particular las consecuencias
de las politicas de distribucion de alimentos controladas por el Estado en la situacion
nutricional y la salud de la poblacion y la restriccion impuesta a la entrada de asistencia
humanitaria internacional para hacer frente a la crisis alimentaria endémica.

b) La tortura y otros tratos o penas crueles, inhumanos y degradantes, en
particular las condiciones inhumanas de la privacion de libertad.

c) La detencion arbitraria como forma de persecucion y penalizacion de todo
comportamiento que se considere hostil o contrario a la ideologia oficial del Gobierno, asi
como la ausencia del estado de derecho y de garantias procesales o de un poder judicial
independiente.

d) Las violaciones de los derechos humanos relacionadas con los campamentos
de prisioneros.

e) La discriminacion y las consecuencias desproporcionadas o especificas de las
violaciones de los derechos humanos entre los grupos vulnerables, en particular las
mujeres, los nifios, las personas que viven con discapacidad y los repatriados. Reviste
especial preocupacion el hecho de que la sociedad est¢ dividida en tres grupos
diferenciados que se clasifican conforme a su lealtad politica hacia el Gobierno. El lugar
que ocupa una persona en esta jerarquia determina el nivel de acceso que tendra a los
derechos humanos basicos, lo que incluye el acceso a la alimentacion, la salud, la educacion
y la libertad de circulacion.

f) La vulneracion generalizada de la libertad de expresion y otras libertades
conexas.

GE.13-10591

El examen no incluye los informes de las oficinas y organismos especializados de las Naciones
Unidas, como la Oficina de Coordinacion de Asuntos Humanitarios (OCAH), el Programa Mundial
de Alimentos (PMA) y la Organizacion de las Naciones Unidas para la Alimentacion y la Agricultura
(FAO), entre otros.

Incluye 3 resoluciones de la Comision de Derechos Humanos entre 2003 y 2005, 5 del Consejo de
Derechos Humanos desde 2008 y 8 de la Asamblea General desde 2006 hasta la fecha.
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g) La violacion del derecho a la vida, en particular la aplicacion abusiva de la
pena de muerte y las ejecuciones publicas.

h) Las restricciones a la libertad de circulacion y el maltrato que sufren los
ciudadanos obligados a regresar.

1) Las desapariciones forzadas, como los secuestros de ciudadanos extranjeros.

7. Las nueve categorias se identificaron mediante el examen de las cuestiones que
revistieron una mayor preocupacion para las Naciones Unidas, y apuntan a la existencia de
un cuadro generalizado y sistematico de violaciones. En el anexo I de este informe puede
consultarse una descripcion completa de la documentacion relativa a esas nueve categorias.
La cantidad de documentacion disponible para cada una de las violaciones enumeradas es
variada, ya que es dificil obtener informacién debido a la ausencia de observadores y
medios de comunicacion independientes en el pais, a las restricciones impuestas a los
ciudadanos que salen de él y a la negativa del Gobierno de la Republica Popular
Democratica de Corea en cuanto a proporcionar acceso a los mecanismos de derechos
humanos de las Naciones Unidas o a cooperar de otra forma con ellos. Las preocupaciones
con respecto a las represalias, por ejemplo contra los familiares que permanecen en el pais,
también hacen dificil que las victimas den un paso adelante o acepten que se hagan publicos
determinados detalles. Sin embargo, la informacion periddica, creible y coherente recibida,
y las categorias a que se refiere, ponen de relieve la necesidad de un mecanismo de
investigacion mas sistematico, amplio y bien dotado de recursos que puede hacerse realidad
gracias al actual Relator Especial y al apoyo establecido de la Oficina del Alto
Comisionado para los Derechos Humanos. Un mecanismo de investigacion podria
presentar un panorama mdas completo, cuantificar y cualificar las vulneraciones de los
derechos desde el punto de vista del derecho internacional, atribuir responsabilidades a los
autores o responsables concretos y sugerir vias efectivas de accioén internacional.

Evaluacion realizada por las Naciones Unidas de
las violaciones de los derechos humanos cometidas
en la Republica Popular Democratica de Corea

8. Las Naciones Unidas han calificado muchos de los abusos cometidos en la
Republica Popular Democratica de Corea como violaciones graves de los derechos
humanos cometidas de forma sistematica y generalizada.

9. Las resoluciones de la Asamblea General aprobadas entre 2006 y 2012 sobre la
Republica Popular Democratica de Corea recogieron en repetidas ocasiones una profunda
preocupacion por la informacion que se seguia recibiendo sobre violaciones sistematicas,
graves y generalizadas de los derechos civiles, politicos, econémicos, sociales y culturales
en el pais, que incluian torturas, ejecuciones publicas, detenciones arbitrarias, ausencia de
garantias procesales y del estado de derecho, imposicion de la pena de muerte por razones
politicas y religiosas, castigos colectivos, la existencia de un gran nimero de campos de
reclusion y el uso generalizado del trabajo forzoso. A partir de 2008, la Asamblea General
consolid6 su planteamiento y expreso su muy honda preocupacion por esas violaciones.

10.  En sus resoluciones, la Asamblea General también expresdé su muy profunda
inquietud por las violaciones de los derechos econdmicos y sociales que habian causado
una grave situacion de malnutricion y otros problemas de salud, asi como por la restriccion
de la libertad de circulacion, igual de sistematica y generalizada. Ademas, la Asamblea
General condend las violaciones que afectaban a los grupos vulnerables, en particular las
mujeres, los nifios, las personas que vivian con discapacidad y los ciudadanos repatriados a
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A/HRC/22/57

la Republica Popular Democratica de Corea. La Comision de Derechos Humanos también
se hizo eco de esas preocupaciones en las resoluciones que aprob6 a partir de 2004,

11.  Desde 2009 el Consejo de Derechos Humanos ha deplorado las violaciones graves,
generalizadas y sistematicas de los derechos humanos en la Republica Popular Democratica
de Corea, en particular el empleo de la tortura y de los campos de trabajo contra los presos
politicos y los ciudadanos repatriados. En 2012 el Consejo de Derechos Humanos fue mas
alla al manifestar su profunda preocupacion por el "persistente deterioro” de la situacion de
los derechos humanos en el pais”.

12.  En 2012, por primera vez desde el inicio del mandato del Relator Especial, se
aprobo6 sin someterla a votacion la resolucion del Consejo de Derechos Humanos sobre la
Republica Popular Democratica de Corea, lo cual refleja el abrumador y creciente numero
de paises preocupados por la situacion de los derechos humanos en el pais®. También por
primera vez, el 20 de diciembre de 2012, la Asamblea General aprobd, sin someterla a
votacion, una resolucion sobre la Republica Popular Democratica de Corea en la que
expreso su profunda preocupacion por el deterioro persistente y considerable de la situacion
de los derechos humanos en el pais pese a la sucesion en la jefatura del Estado’.

13.  Los dos Relatores Especiales que han sido titulares de este mandato reconocieron el
caracter sistematico de las violaciones infligidas a la poblacion de la Republica Popular
Democratica de Corea. En 2012, en su informe a la Asamblea General, el Relator Especial
seflald que le "[desconcertaban] las recientes declaraciones de Kim Jong-un en que [habia
afirmado] que sus tres principales prioridades eran reforzar el ejército" y que "el lento
crecimiento economico, junto con una politica que [daba] prioridad a las cuestiones
militares, [serian] perjudiciales para el bienestar del pueblo de la Republica Popular
Democratica de Corea"®. El anterior Relator Especial manifestd preocupaciones similares.
En 2005 subrayo que "[e]l hecho de que la base de poder no [fuese] de cardcter democratico
[impedia] sustancialmente el ejercicio de los derechos humanos, y el papel preponderante
que las autoridades nacionales [otorgaban] al Estado, con el fin de asegurar la
supervivencia del régimen, en virtud de los denominados derechos 'colectivos' y de la
soberania nacional, [obstaculizaba] la realizacion de los derechos humanos"’. En 2010
seflalo que "[1]a situacion de los derechos humanos en la Republica Popular Democratica de
Corea [podia] describirse como sui generis, dadas las particularidades y anomalias que
[abundaban] en el pais. En resumen: [habia] muchos ejemplos de violaciones de los

derechos humanos terribles y atroces"'’.

14. Ambos Relatores Especiales plantearon también la pregunta de si estaban
cometiéndose crimenes de lesa humanidad en la Reptblica Popular Democratica de Corea.
En 2007 el Relator Especial cité un estudio en el que se afirmaba que "los delitos cometidos
por las autoridades [equivalian] a crimenes de lesa humanidad, pues [presentaban]
caracteristicas de intencionalidad y [consistian] en ataques generalizados o sistematicos

GE.13-10591

Resoluciones de la Comision de Derechos Humanos, 2004/13 y 2005/11.

Resolucion 19/13 del Consejo de Derechos Humanos.

En 2008 el Consejo de Derechos Humanos aprobo la resolucion 7/15 por 22 votos a favor contra 7
y 18 abstenciones; en 2009 la resolucion 10/16 fue aprobada por 26 votos a favor contra 6 y 15
abstenciones; en 2010 la resolucion 13/14 fue aprobada por 28 votos a favor contra 5 y 13
abstenciones; en 2011 la resolucion 16/8 fue aprobada por 30 votos a favor contra 3 y 11
abstenciones.

7 Resolucion 67/181 de la Asamblea General.
8 A/67/370, parr. 50.

0

A/60/306, parr. 9.
A/HRC/13/47, parr. 86.
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contra la poblacion civil"''. Afiadié que, mas alld de la responsabilidad del Estado, la
responsabilidad penal individual "podria derivarse de la comision de crimenes de lesa
humanidad"'?. En 2008, el Relator Especial declaré que "en los casos en que el sistema
local no [pudiera] o no [quisiera] actuar, [cabia] la posibilidad de seguir otras vias de accion
[en lo que respecta a la responsabilidad penal individual], inspiradas por la existencia de la
Corte Penal Internacional, para exigir responsabilidades a los autores de delitos graves"", y
concluyé diciendo que "[a]Junque poner a prueba el deseo de transparencia y
responsabilidad (...) [dependia] sobre todo de la voluntad politica a nivel mundial y local,
[era] importante insistir en que las violaciones sistematicas y prolongadas de los derechos

humanos en el pais [eran] altamente visibles, sustantivas y exponenciales"".

15.  En 2010 el Relator Especial destacé que "[e]l crimen internacional que pareceria
mas estrechamente relacionado con los sucesos en el pais en cuestion [era] el de 'crimenes
de lesa humanidad™®, y sefiald6 que "[d]espués de observar la situacion de los derechos
humanos en la Republica Popular Democratica de Corea durante seis aflos, [quedaba] claro
que los abusos contra la poblacion en general por los que las autoridades deberian

responder [eran] maytsculos y endémicos"'®.

16. En 2012 el Relator Especial destacd que "en determinadas circunstancias, el
encarcelamiento generalizado o sistematico o la privacion de la libertad en contravencion
del derecho internacional [podian] constituir crimenes de lesa humanidad""”.

IV. Laimpunidad y la falta de cooperacion con las
Naciones Unidas

17.  Durante casi una década, la Asamblea General, el Secretario General, la antigua
Comision de Derechos Humanos, el Consejo de Derechos Humanos, el Relator Especial y
los organos creados en virtud de tratados de derechos humanos han pedido de modo
sistematico y reiterado a las autoridades de la Republica Popular Democratica de Corea que
pusieran fin a esas violaciones y respetasen los derechos humanos de todos sus ciudadanos.
En 2009 el Secretario General sefialé que el Gobierno de dicho pais no habia adoptado
"medidas significativas en relacion con la informacion que [seguia] recibiendo sobre
violaciones sistematicas y generalizadas de los derechos humanos ni [habia] previsto
mecanismos de salvaguardia de los derechos humanos"'®.

18.  En las resoluciones aprobadas por las Naciones Unidas, en particular las de la
Asamblea General, se ha reiterado y propugnado la necesidad de la rendicion de cuentas.
Desde 2009 la Asamblea General ha instado encarecidamente al Gobierno a que "haga
frente al problema de la impunidad y vele por que los responsables de violaciones de los

derechos humanos sean juzgados por magistrados independientes""”.

19.  La cooperacion intermitente del Gobierno de la Republica Popular Democratica de
Corea con los mecanismos de derechos humanos de las Naciones Unidas ha agudizado la

' A/HRC/4/15, parr. 40, donde se cita un estudio titulado "Failure to Protect: a Call for the UN Security
Council to Act in North Korea", United States Committee for Human Rights in North Korea,
Washington, 2006.

12 A/HRC/4/15, pérr. 41.

3 A/HRC/7/20, parr. 46.

4" A/HRC/7/20, parr. 48.

5 A/HRC/13/47, parr. 60.

5 A/HRC/13/47, pérr. 8.

17 A/67/370, parr. 38.

8 A/64/319, parr. 4.

Resoluciones de la Asamblea General 63/190, 64/175 y 66/174.

=)
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preocupacion suscitada por la impunidad. Un ejemplo notable de ello fue que, el 23 de
agosto de 1997, el Gobierno del pais remitié al Secretario General una notificacion de
retirada del Pacto Internacional de Derechos Civiles y Politicos, al que se habia adherido el
14 de septiembre de 1981%. El 23 de septiembre de 1997, en un recordatorio enviado al
Gobierno de la Republica Popular Democratica de Corea, el Secretario General expresé su
opinion de que la retirada del Pacto no parecia ser posible a menos que todos los Estados
partes en el Pacto estuvieran de acuerdo con ella*’. El 8 de diciembre de 1997, el Comité de
Derechos Humanos aprobo el Comentario general N° 26 sobre cuestiones relacionadas con
la continuidad de las obligaciones del Pacto Internacional de Derechos Civiles y Politicos.
El Comité manifest6 su firme convencimiento de que el derecho internacional no permitia
que un Estado que hubiese ratificado el Pacto o se hubiese adherido a ¢l originariamente o a
titulo de sucesion lo denunciase ni se retirase de ¢é1?2. Finalmente, el 25 de diciembre
de 1999, la Republica Popular Democratica de Corea presentd al Comité de Derechos
Humanos su segundo informe periédico™ que abarcaba, en principio, el periodo de 1984
a 1997, y que fue examinado por el Comité en julio de 20017,

20.  Ademas, el Gobierno de la Republica Popular Democratica de Corea se ha negado a
reconocer al Relator Especial y a colaborar con ¢l y ha rechazado de forma constante y
categorica las resoluciones aprobadas por la antigua Comisiéon de Derechos Humanos, el
Consejo de Derechos Humanos y la Asamblea General sobre la situacion de los derechos
humanos en el pais, desde la creacion del mandato del Relator Especial en 2004. Mas
recientemente, el 20 de diciembre de 2012, en la Asamblea General, el representante del
pais dijo, al parecer, entre otras cosas, que el Gobierno rechazaba categéricamente la
resolucion sobre la situacion de los derechos humanos en la Republica Popular
Democratica de Corea, ya que no tenia nada que ver con la situacién de los derechos
humanos en el pais. Las violaciones mencionadas en el texto no podian permitirse. Al
parecer dijo también que el texto era un instrumento de propaganda para distorsionar la
situacion de los derechos humanos y ejercer presion en el sistema social del pais, lo cual
constituia una injerencia en sus asuntos internos. Se trataba de un acto de terrorismo
politico y una manifestacion de un doble rasero, y todo examen relativo a los derechos
humanos debia emprenderse siguiendo los principios de objetividad en el marco del
Examen Periodico Universal. Los principales patrocinadores habian intentado desestabilizar
el pais ensafidandose con las cuestiones relativas a los derechos humanos. Aunque se hubiera
aprobado sin someterla a votacion, no podia interpretarse que hubiera sido por consenso®.

GE.13-10591
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Coleccion de Tratados de las Naciones Unidas. Véase http://treaties.un.org/Pages/ViewDetails.
aspx?src=TREATY &mtdsg no=IV-4&chapter=4&lang=en#8.

La notificacion de retirada y el recordatorio fueron oportunamente distribuidos a todos los Estados
partes con el documento C.N.467.1997. TREATIES-10, de 12 de noviembre de 1997.
CCPR/C/21/Rev.1/Add.8/Rev.1: Comentario general N° 26 con arreglo al Pacto Internacional de
Derechos Civiles y Politicos: Cuestiones relacionadas con la continuidad de las obligaciones,
adoptado en el 61° periodo de sesiones del Comité de Derechos Humanos el 8 de diciembre de 1997.
CCPR/C/PRK/2000/2, parr. 2.

CCPR/CO/72/PRK, parr. 1.

A/67/PV.60; véase el comunicado de prensa en http://www.un.org/News/Press/docs/2012/
gal1331.doc.htm. Véanse también las actas resumidas de la Tercera Comision, por ejemplo,
A/C.3/67/SR/38; A/C.3/67/SR/AS5; A/C.3/67/SR/46. Véanse también las notas verbales dirigidas al
Presidente del Consejo de Derechos Humanos por la Misién Permanente de la Republica Popular
Democratica de Corea (A/HRC/19/G/1; A/HRC/16/G/2; A/HRC/13/G/7, A/THRC/10/G/6,
A/HRC/7/G/3, A/HRC/5/G/5).
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21.  Asimismo, desde 2003 el Gobierno de la Republica Popular Democratica de Corea
ha rechazado los ofrecimientos de asistencia técnica de la Oficina del Alto Comisionado de
las Naciones Unidas para los Derechos Humanos (ACNUDH)?.

22.  Ademas, en diciembre de 2009, durante la aprobacion del informe del examen
periédico universal (EPU)? sobre la Republica Popular Democratica de Corea, el Gobierno
no determind las recomendaciones que contaban con su apoyo. Fue el primer Estado que no
aceptd ninguna de las 167 recomendaciones formuladas. La delegacion rechazé
50 recomendaciones que figuraban en el informe del Grupo de Trabajo y dejé pendientes
117. Por esta razon, el 21 de diciembre de 2010, la Asamblea General expresoé su honda
preocupacion por "[l]a negativa del Gobierno de la Republica Popular Democratica de
Corea a especificar las recomendaciones con que [estaba] de acuerdo tras el examen
periddico universal realizado por el Consejo de Derechos Humanos, y [lamento] que hasta
la fecha no se [hubiesen] tomado medidas para aplicar las recomendaciones que [figuraban]
en el documento final"*,

23.  En 2008 el Relator Especial sefialo que "[1]as autoridades nacionales y la comunidad
internacional [tenian] la obligacién de afrontar la cuestion de la impunidad, que [habia]
hecho posible que esas violaciones se [hubiesen] cometido durante tanto tiempo y que se
[siguiesen] cometiendo en la actualidad"®. En 2010 dijo expresamente que, "a la vista de
que las autoridades nacionales [eran] incapaces de insistir para que [los poderes rindiesen
cuentas] o no [estaban] dispuestas a hacerlo™, la comunidad internacional podria ejercer
presion para que hubiera una mayor rendicion de cuentas, ya fuera en términos de la
responsabilidad del Estado o de la responsabilidad penal individual. En 2011 el Relator
Especial inform6 de que "[l]a Corte Penal Internacional [habia] empezado a examinar el
caso del Cheonan, buque de guerra de la Republica de Corea hundido por un torpedo que
segun se [afirmaba habia sido] disparado desde un submarino de la Republica Popular
Democratica de Corea el 26 de marzo de 2010, causando la muerte de 46 personas, y el
bombardeo de la isla de Yeonpyeong el 23 de noviembre de 2010, en el que murieron dos
civiles y resultaron heridos otros muchos, para determinar si [constituian] crimenes de
guerra sometidos a su jurisdiccion. E1 mero hecho de que la Corte [estuviese] estudiando
ambos incidentes [planteaba] la cuestion de la responsabilidad de otros delitos imputados a

la Republica Popular Democratica de Corea, entre ellos la cuestion de los secuestros™'.

24.  De las opciones disponibles para abordar la cuestion de la impunidad y la rendicién
de cuentas, el Relator Especial pregunté en 2010 "en qué medida [era] posible acudir a la
Corte Penal Internacional con este fin, sobre la base del principio de responsabilidad penal
[individual] y sin olvidar que el pais en cuestion no [era] parte en el Estatuto de Roma de la
Corte Penal Internacional"*?. También en 2010 sefiald que las opciones incluian igualmente
"la posibilidad de que el Consejo de Seguridad [tomase] directamente las riendas de la

% Véase por ejemplo E/CN.4/2005/G/13: carta de fecha 28 de febrero de 2005 dirigida a la Alta
Comisionada para los Derechos Humanos por el Representante Permanente de la Reptiblica Popular
Democratica de Corea en que rechaza la oferta de cooperacion técnica.

A/HRC/13/13, Informe del Grupo de Trabajo sobre el Examen Periodico Universal:

Republica Popular Democratica de Corea.

Resolucion de la Asamblea General 65/225, parr. 1 c).

® A/HRC/7/20, parr. 43.

% A/HRC/13/47, parr. 58.

' A/HRC/16/58, parr. 14. Véase también el informe de la Corte Penal Internacional sobre sus
actividades preliminares de examen, 2012, parrs. 64 a 74 (http://www.icc-cpi.int/NR/rdonlyres/
C433C462-7C4E-4358-8A72-8D99FDO0OESCD/285209/0TP2012ReportonPreliminaryExaminations
22Nov2012.pdf).

2 A/HRC/13/47, parr. 59.
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situacién y [crease] una Comisiéon de Investigacion sobre crimenes de lesa humanidad"*.
Asimismo. invit6 a la comunidad internacional a "[c]Jombatir la impunidad desde distintos
puntos de vista, bien en términos de la responsabilidad del Estado, bien en términos de
responsabilidad penal individual, y permitir que el conjunto del sistema de las
Naciones Unidas, y en especial el Consejo de Seguridad, y sus afiliados, como la Corte
Penal Internacional, [tomasen] medidas para evitar que se [produjesen] violaciones graves,
proteger a las personas para que no se [convirtieran] en victimas y proporcionar medios de
reparacion eficaces"™.

25. A juicio del Relator Especial, muchos, si no todos, de los nueve tipos de violaciones
identificados en el presente informe pueden constituir crimenes de lesa humanidad,
cometidos como parte de ataques generalizados o sistematicos contra la poblacién civil,
segun lo estipulado en el articulo 7, parrafo 1, del Estatuto de Roma de la Corte Penal
Internacional, en particular, los apartados a) asesinato; c) esclavitud; e) encarcelacion u otra
privacion grave de la libertad fisica en violacion de normas fundamentales de derecho
internacional; f) tortura; h) persecucion de un grupo o colectividad con identidad propia
fundada en motivos politicos y religiosos; i) desapariciéon forzada de personas; y k) otros
actos inhumanos de carécter similar que causen intencionalmente grandes sufrimientos o
atenten gravemente contra la integridad fisica o la salud mental o fisica.

26.  El derecho a no ser sometido a torturas es un derecho irrevocable en virtud del
articulo 7 del Pacto Internacional de Derechos Civiles y Politicos, en el que la Republica
Popular Democratica de Corea es Estado parte.

27.  Del mismo modo, las normas imperativas de derecho internacional consideran
juridicamente la desaparicion forzada igual que la tortura. El Relator Especial sefiala que
como las desapariciones forzadas pueden vulnerar diferentes derechos humanos como la
libertad de circulacion, la libertad y la seguridad de la persona, el derecho a no ser sometido
a torturas o tratos crueles, inhumanos o degradantes, o incluso el derecho a la vida, el acto
contraviene varias de las disposiciones del Pacto Internacional de Derechos Civiles y
Politicos. Sefiala ademas que las desapariciones forzadas, incluidos los secuestros de
ciudadanos extranjeros como los de ciudadanos de la Republica de Corea y del Japon por
agentes de la Republica Popular Democratica de Corea, pueden constituir crimenes de lesa
humanidad segun lo estipulado en el articulo 7, parrafos 1) i) y 2) i) del Estatuto de Roma
en la medida en que forman parte de un ataque sistematico o generalizado contra la
poblacion civil. A este respecto, cabe subrayar que las desapariciones forzadas (tanto si
equivalen a crimenes de lesa humanidad como si no) constituyen actos continuos que no
cesan mientras no se aclare la suerte de la victima y, por este motivo, no se aplica la
prescripcion.

28.  El Relator Especial es de la opinién de que las violaciones graves de los derechos
humanos en los campamentos de prisioneros, (0) incluso la mera existencia de esos
campamentos en los que los presos politicos viven en condiciones analogas a la esclavitud
pueden calificarse de crimenes de lesa humanidad segun lo dispuesto en el articulo 7,
parrafo 1, del Estatuto de Roma, apartados c) esclavitud y e) encarcelacion u otra privacion
grave de la libertad fisica en violacion de normas fundamentales de derecho internacional.
Sefiala ademas que las condiciones y el trato especialmente inhumanos que se imponen
deliberadamente a los reclusos en los campamentos de prisioneros politicos podrian dar
lugar a crimenes de lesa humanidad, por ejemplo sobre la base de todos los actos
especificos que se citan en el parrafo 25 supra.

GE.13-10591
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29.  El 3 de abril de 2012, la International Coalition to Stop Crimes Against Humanity in
North Korea (ICNK)*, una coalicién de unas 40 organizaciones no gubernamentales
internacionales, presentd una peticion®® a los titulares de mandatos de los procedimientos
especiales del Consejo de Derechos Humanos sobre la reclusion de presos politicos en
campos de trabajo y las violaciones sistematicas de los derechos humanos cometidas en
ellos. La situacion se describio con todo detalle en un memorando titulado "The situation of
detainees in Gulag System (Kwan-li-so) of the Democratic People's Republic of Korea"
(La situacion de los detenidos en los gulag (Kwan-li-so) de la Republica Popular
Democratica de Corea). La coalicion recomendd, entre otras cosas, que la comunidad
internacional adoptase medidas eficaces para aliviar el sufrimiento de las entre 150.000 y
200.000 personas recluidas en esos campamentos; y que las Naciones Unidas, por conducto
de la Asamblea General o del Consejo de Derechos Humanos, estableciesen una comision
de investigacion sobre los crimenes de lesa humanidad cometidos en la Republica Popular
Democratica de Corea con el fin de que el Estado y los autores rindiesen cuentas por la
permanente comision de esos delitos. Basandose en esa peticion, el 3 de octubre de 2012,
cinco titulares de mandatos, a saber, el Relator Especial sobre la situacion de los derechos
humanos en la Republica Popular Democratica de Corea; el Relator Especial sobre las
ejecuciones extrajudiciales, sumarias o arbitrarias; el Relator Especial sobre la tortura y
otros tratos o penas crueles, inhumanos o degradantes; el Grupo de Trabajo sobre la
Detencion Arbitraria; y el Grupo de Trabajo sobre las Desapariciones Forzadas o
Involuntarias, remitieron conjuntamente una carta de denuncia al Gobierno de la Republica
Popular Democratica de Corea sobre la presunta utilizacion de campamentos de trabajo
para presos politicos. En el momento de redactar el presente informe los titulares de
mandatos no han recibido ninguna respuesta del Gobierno.

30.  El Relator Especial es de la opinion de que, en consonancia con el compromiso
contraido en la Cumbre Mundial 2005, la comunidad internacional, por medio de las
Naciones Unidas, tiene la responsabilidad de utilizar los medios pacificos apropiados para
ayudar a proteger a la poblacion de la Republica Popular Democratica de Corea frente a los
crimenes de lesa humanidad®’. Como una de las medidas minimas, y conforme a la nueva
practica con respecto a las situaciones en otros paises donde se cometen violaciones graves
de manera sistematica o generalizada, considera que la comunidad internacional tiene la
responsabilidad de poner en marcha una investigacién internacional independiente e
imparcial de una situacidon, cuando existan motivos para creer que estdn cometiéndose
crimenes de lesa humanidad y el pais de que se trate no lleva a cabo por si mismo
investigaciones imparciales independientes y eficaces. Si bien generalmente un mayor
control mediante investigaciones internacionales no basta por si mismo para poner fin a los
crimenes de lesa humanidad, si constituye una medida de proteccion, especialmente cuando
a ello se afiaden posibles investigaciones penales futuras y el efecto disuasorio que podrian
tener entre los autores.

Conclusiones y recomendaciones

31. El presente examen de la documentaciéon de las Naciones Unidas sobre la
situacion de los derechos humanos en la Republica Popular Democraitica de Corea
desde 2004 indica la necesidad de que se establezca un mecanismo de investigacion
con recursos suficientes para investigar y documentar con mayor detalle las
violaciones graves, sistemiticas y generalizadas de los derechos humanos que se
cometen en la ese pais e informar al Consejo de Derechos Humanos y a la Asamblea

35 Véase http://www.stopnkcrimes.org/about_01.php.
36 Véase http://www.fidh.org/The-International-Coalition-to.
37 Resolucién de la Asamblea General 60/1, parr. 139.

GE.13-10591



A/HRC/22/57

GE.13-10591

General. La investigacion deberia examinar las cuestiones relativas a la rendiciéon de
cuentas institucional y personal por la comision de esas violaciones, en particular
cuando equivalen a crimenes de lesa humanidad, y formular recomendaciones
adecuadas a las autoridades de la Republica Popular Democratica de Corea y a la
comunidad internacional para adoptar medidas ulteriores. La investigacion deberia
incluir lo siguiente:

a) Un andlisis mas detallado de las violaciones graves, generalizadas y
sistematicas de los derechos humanos en la Repiblica Popular Democratica de Corea
que se seiialan en el presente informe, mediante la recopilacion y documentacion de
los testimonios de las victimas y las versiones de los supervivientes, los testigos y los
autores de los delitos;

b) Una documentacion mas detallada de las violaciones mas graves de los
derechos humanos cometidas en dicho pais, en particular un examen mas detenido de
la practica generalizada y sistematica de la tortura y la detencion arbitraria, y toda la
gama de violaciones cometidas en los campos de prisioneros, asi como el secuestro de
ciudadanos extranjeros;

c) Un examen mas detenido de la cuestion de la discriminacion en la
negacion y la violacion sistematicas de los derechos humanos basicos y las libertades
fundamentales, incluido el acceso a la alimentacion, las restricciones a la libertad de
circulaciéon y a la libertad de expresion, la detencion arbitraria y la tortura;

d) Un examen detallado y el anadlisis juridico de la posible comision de
crimenes de lesa humanidad en la Republica Popular Democritica de Corea, asi como
las infracciones cometidas contra extranjeros como las victimas de secuestro;

e) Un examen mas detenido de la cuestion de la rendicion de cuentas en el
pais, habida cuenta del problema de la impunidad generalizada y de la falta de
cooperacion del Gobierno, durante casi una década, con los mecanismos de derechos
humanos de las Naciones Unidas.

32.  El Relator Especial también reitera todas las recomendaciones anteriormente
formuladas al Gobierno de la Repiblica Popular Democratica de Corea en los
informes presentados al Consejo de Derechos Humanos y a la Asamblea General.
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Anexos

Annex [

[English only]

Analysis of patterns of human rights violations in the
Democratic People’s Republic of Korea, documented by the
United Nations through its reports and resolutions since 2004

Violation of the right to food

1. The right to food in the Democratic People’s Republic of Korea is the human rights
issue that has been extensively documented by the United Nations. The question of access
to food, food distribution and humanitarian food assistance is dealt with in all resolutions of
the Human Rights Council and the General Assembly and all reports by the Special
Rapporteur and the Secretary-General.

2. The Secretary-General has consistently highlighted his particular concern about the
severity of the food situation the country is facing and its impact on the economic, social
and cultural rights of the population.’ A number of actors within the United Nations system
have highlighted that even if the food shortage was caused by natural disasters, the root
causes are due to the mismanagement on the part of the authorities. The Special Rapporteur
noted, “Even where there are natural disasters afflicting the general population, the root
causes are often man-made, and it is the regime in power which shares responsibility for
this.”? The Human Rights Council has expressed deep concern “at the continuing reports of
systematic, widespread and grave violations of...economic, social and cultural rights in the
Democratic People’s Republic of Korea.””

3. The Special Rapporteur stressed that the issue is not simply lack of food for the
population, but rather the manipulative control of food distribution by the regime. He
noted, “The authorities seek to control the food distribution process as a means of
controlling the population and making them dependent on the regime.”*

4. In 2002, the Government took various measures to open the door to quasi-market
activities (the new Economics Management Improvement Measures Policy), thus enabling
the population to engage in the market system at a limited level, to produce, buy and sell
their goods. The public distribution system (PDS) was seen as non-functional, and people
were given additional wages to fend for themselves. In 2005, for fear of losing their grip on
the population, the authorities started to impose the PDS again on the population and to
prohibit market activities, despite the fact that the system was unable to respond effectively
to the needs of the population.’

14
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A/64/224, para 66
A/HRC/RES/7/15
A/64/224, para 66
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5. Economic activities, particularly by women, were severely curtailed in the period of
2007-2008, when the authorities prohibited women under 40 years of age from trading; the
age was subsequently raised to 49.°

6. In 2008, it was reported that army personnel were forcing farmers to provide them
with food, to the detriment of the latter’s livelihood. The authorities were also reportedly
subjecting markets to greater scrutiny and punishing traders in the pursuit of State control
over the population.’

7. At the end of 2008, the authorities planned to reduce the frequency of the trade at
open markets to once a month. The authorities were also reportedly closing general markets
and transforming them into farmers’ markets, with a ban on rice sales.®

8. In 2009, it was reported that small-lot and small-patch farming would be prohibited.’

9. Moreover, the Special Rapporteur has stressed the discriminatory nature of food
policies, noting the great disparity between access by the elite to food and other necessities
and access by the rest of the population to the wherewithal of life. He has concluded that
food aid is provided by the Government in violation of the principle of
non-discrimination.'” He has also stressed that the excessive expenditure by the
authorities on its defence sector, based upon the country’s “military-first” policy causes
serious distortions in the national budget and its use of national resources. The Special
Rapporteur considers this a key impediment to the country’s development process as well
as the right to food and life and other rights.

10.  The Special Rapporteur has expressed particular concern about those most
vulnerable to food insecurity, like children, pregnant and lactating women, the elderly and
people with disabilities. In 2004 an extensive food and nutrition survey carried out by
United Nations agencies in cooperation with the Democratic People’s Republic of Korea
revealed that while the situation of children had improved on some fronts in regard to
malnutrition, the situation of women had not improved: some one third of mothers were
found to be malnourished and anaemic, which obviously affected children’s malnutrition. "

11.  The United Nations has also consistently highlighted the problem of access of
humanitarian assistance.'” In 2004, the Government started to accept foreign food aid to
alleviate the chronic situation. However, in 2005 and 2006, it tried to reduce that aid and
the presence of international agencies working on the issue in an attempt to curb outside
influence'. There was a further obstacle in July 2006 due to the missile tests launched by
the Government in the face of global opposition. This event had a negative impact on the
food situation of the country, since it caused various contributors of humanitarian aid to
discontinue providing that aid."

12.  Concurrently, matters became more complicated due to devastating floods that
caused substantial damage and loss of lives in July and August 2006. These disasters

GE.13-10591
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7 A/64/224, para 17

8 A/HRC/10/18, para 15; A/64/224, para 18

° A/HRC/10/18, para 15

% A/HRC/7/20, paras 15-23

' A/60/306, para 38

12" See General Assembly Resolutions: A/RES/61/174, A/RES/62/167, A/RES/63/190, A/RES/64/175,
A/RES/66/174; see also Human Rights Council resolutions: A/HRC/RES/10/16, A/HRC/RES/13/14,
A/HRC/RES/16/8, A/HRC/RES/19/13
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pressured the authorities to reopen the country to outside aid.”> Owing to this humanitarian
crisis, some of the contributors of humanitarian aid changed their position and resumed
provision of aid, particularly at the bilateral level. However, the Special Rapporteur noted
that the World Food Programme (WFP) monitoring showed that progressive cuts had led to
rations of 150 grams of cereals per person per day in June 2008, down from 450 grams in
early 2008.'

13.  According to the Special Rapporteur, in 2009 the aid situation became more
desperate.'” Although in 2008, the offer by the United States of America of some 500,000
tons of food aid over a 12-month period was accepted by the country, and a group of United
States (US) non-governmental organizations (NGOs) were permitted access to the country
to help with the delivery, at the beginning of 2009, the country stopped accepting US aid
and asked all the NGOs to leave. The Special Rapporteur noted that this was the result of
“the authority’s unease with the monitoring of the food aid process and the use of Korean
interpreters from outside the country.”'®

14.  In 2009, the Secretary-General took note of a range of reports indicated that the
authorities had blocked access to alternative sources of food by forbidding kitchen farming
in private households and closing down markets where food items were traded. In 2009, the
Secretary-General concluded that the Democratic People’s Republic of Korea was failing
to fulfil its obligations under international human rights law to protect the right to
adequate food."”

15.  In March 2011, a United Nations survey found that more than six million vulnerable
people urgently required international food assistance. In a report, released in November
2011, by the Food and Agriculture Organization (FAO) and WFP showed that many of the
factors behind the shortage of food, including the adverse weather conditions,
underdevelopment and structural problems, in the Democratic People’s Republic of Korea
had intensified.”

16.  Moreover, in December 2011, the General Assembly noted a deterioration of the
situation and expressed its “very deep concern at the precarious humanitarian situation
including a serious deterioration in the availability of and access to food, in the country,
partly as a result of frequent natural disasters, compounded by structural weakness in
agricultural production resulting in significant shortages of food, and the increasing State
restrictions on the cultivation and trade in foodstuffs, as well as the prevalence of chronic
and acute malnutrition, particularly among the most vulnerable groups, pregnant women,
infants and the elderly, which, despite some progress, continues to affect the physical and
mental development of a significant proportion of children.”!

Recommendations on the right to food

17.  Since 2008, the Human Rights Council in its various resolutions has urged “the
Government of the Democratic People’s Republic of Korea to ensure safe and unhindered
access of humanitarian assistance that is delivered impartially on the basis of need, in
accordance with humanitarian principles.”?
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18.  The Special Rapporteur emphasized that “the primary obligation to feed people lies
with the State, which must take all measures necessary to rectify existing flaws in the
production and distribution system that have contributed [to] the shortage of food.” He also
called on the Government to reduce military/defence expenditure and ensure equitable re-
allocation of resources to respond effectively to the food crisis and other areas needing
development. %

19.  The Special Rapporteur stressed that the human rights obligations of the Democratic
People’s Republic of Korea are in no sense contingent on the provisions of external
humanitarian assistance by the international community, but merely an impetus for
emergency response.’*

20.  Finally, he further recognized that it is important to ensure such aid distribution
reaches the neediest population and in line with the long-standing United Nations policy of
“no access, no aid,” which needs to be respected by all States receiving aid.”

Torture and inhuman treatment

21.  General Assembly resolutions adopted between 2006 and 2012 highlighted “torture
and other cruel, inhuman or degrading treatment or punishment” among several systemic,
widespread and grave violations of human rights in the Democratic People’s Republic of
Korea. Moreover, the General Assembly made specific reference to punishments inflicted
on citizens of the Democratic People’s Republic of Korea who have been repatriated from
abroad, “such as treating their departure as treason, leading to punishments of
internment, torture, cruel, inhuman or degrading treatment or the death penalty”
(emphasis added). * The Human Rights Council deplored “the use of torture...against

political prisoners and repatriated citizens of the Democratic People’s Republic of Korea”.?’

22.  In 2007, the Special Rapporteur stressed that there are continuing reports of violence
against the human person committed by State authorities, such as torture, public executions,
and persecution of political dissidents.?®

23.  In 2008, the Secretary-General expressed his serious concern at the fact that reports
emanating from the country “continue to indicate trends of torture, inhumane conditions of
detention, public execution, ill-treatment of refugees or asylum-seekers repatriated from
abroad.”” The same year, in his report to the General Assembly, the Special Rapporteur
stated that an “overhaul of the prison system is long overdue, and the harsh conditions
imposed by the criminal justice system and related detention give rise to a plethora of
abuses, including torture and cruel, inhuman and degrading treatment. The abuses are
ubiquitous, and include degrading treatment of deceased persons.”*’

24.  In 2009, the Special Rapporteur highlighted that although torture is prohibited by
law, it is extensively practised in the Democratic People’s Republic of Korea.’! He quoted
from the White Paper on Human Rights in North Korea, a document® produced by the
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Korean Bar Association that documents violations, including cases of torture practised
against women who are returned to the Democratic People’s Republic of Korea: “Female
repatriates suffer what is called ‘pumping’ torture, which is a common sexual torture to find
money hidden inside a woman’s vagina. Women who face this torture are stripped of their
clothing, and their arms are tied behind their backs. Then they squat and stand repeatedly
until they lose consciousness. It maximizes the sense of shame in women ... Assault
against pregnant women is also routinized, and wrapping the forcibly aborted baby’s face
with plastic to [induce] death is known [in] frequent occurrences.”™

25.  In 2011, in his report to the Human Rights Council®, the Special Rapporteur
analysed the situation of human rights in detention and correctional facilities. He noted he
had learned from various sources that human rights violations are committed in all
correctional centres: “Correctional officers sometimes beat inmates, but it is understood
that more often it is the inmates who would beat up other inmates upon instruction from the
officers.”

26.  While in Japan on 25-28 January 2011 and the Republic of Korea on 22-26
November 2010, the Special Rapporteur heard some graphic stories of the conditions and
treatment of the detainees in various camps in the Democratic People’s Republic of Korea.
He noted that “some of the most flagrant human rights violations, such as torture and
detention without due process of law, are reported to be perpetrated in these camps.”**

27.  The Secretary-General noted in 2012 that some reports also indicate the existence of
prison camps where torture and execution are widespread.”’

28. A joint urgent appeal was sent on 24 February 2012 by the Special Rapporteur on
torture and other cruel, inhuman or degrading treatment or punishment, the Special
Rapporteur on extrajudicial, summary or arbitrary executions and the Working Group on
Arbitrary Detention, raising concerns about the arrest of a group of 31 citizens of the
Democratic People’s Republic of Korea in a neighbouring country and fears regarding their
possible refoulement to the Democratic People’s Republic of Korea. It had been alleged
that, if repatriated, the individuals would be subjected to detention, torture and execution as
illegal border crossers.*®

Recommendations on torture and inhuman treatment

29.  During the Universal Periodic Review of the Democratic People’s Republic of
Korea in December 2009, several Member States recommended that the Government of the
ratify the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment and its Optional Protocol.** Moreover, in several of his reports, the Special
Rapporteur called upon the Government to reform the prison system in order to prevent
torture and to end public executions.*’
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Arbitrary detention

30. In 2004 and 2005, the Commission on Human Rights identified arbitrary detention
as part of a continuing pattern of “systemic, widespread and grave violations of human
rights in the Democratic People’s Republic of Korea.”*' General Assembly resolutions
adopted between 2006 and 2012 highlighted, among several systemic, widespread and
grave violations of human rights, “extrajudicial and arbitrary detention; the absence of due
process and the rule of law, including fair trial guarantees and an independent judiciary,”
expressing its serious concern.

31.  In 2006, the Special Rapporteur stressed that the judicial system lacks independence
and is heavily influenced by the regime in power. In addition to the opaque nature of the
ordinary courts, there is a parallel quasi-penal regime which does not comply with rule of
law guarantees such as judicial independence, natural justice, respect for the rights of the
accused and access to lawyers.*

32.  Moreover, in 2009 the Special Rapporteur highlighted that “...judges are appointed
by the State and operate under the direction of the Supreme People’s Assembly. The jury
system is based on two people who work with the courts (usually one judge at first
instance) - not to ensure that the rights of the accused are upheld but to confirm the list of
crimes presented at the trials and to confirm the conviction of the alleged wrongdoer.
Anomalously, lawyers protect the State rather than their defendants. On-site open trials are
also held, ostensibly to educate the public; in reality, they are an instrument to intimidate
the public, without any regard for the defendant’s right to a fair trial and the right to
privacy.”®

33.  In his 2009 report to the Human Rights Council, the Special Rapporteur qualified
many punishments applied in the Democratic People’s Republic of Korea as “totally
unreasonable and abusive”. The Special Rapporteur noted, for instance, “students are
reported to have been sent to labour training (re-education and forced labour) for watching
South Korean dramas. Citizens who fail to turn up for work allocated to them by the State
are sent to labour camps. There is a wide variety of detention facilities ranging from
political detention camps (kwanliso) for political crimes to correctional labour punishment
in labour camps (kyohwaso) for other crimes.”*

34.  The United Nations documentation has highlighted that a number of constitutional
and legislative provisions seriously endanger the impartiality and independence of the
judiciary in the Democratic People’s Republic of Korea. Moreover, some articles in the
Criminal Code are either not in line with international standards or contain terms that are
not defined or are vague, thus allowing scope for misinterpretation and abuse by the State.

35.  In his 2007 report to the Human Rights Council,*® the Special Rapporteur had noted
that there are a large number of provisions concerning anti-State activities that give rise to
concern due to their excessively broad scope and the way that the authorities might use
such provisions to repress political dissent. He noted for instance that there are “14 types of
anti-State, anti-people crimes; 16 types of crimes of disturbing the national defence system;
104 types of crimes of injuring the socialist economy; 26 types of crimes of injuring the
socialist culture; 39 types of crimes of injuring administrative systems; and 20 types of
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crimes of harming socialist collective life. Several may be punished with the death
sentence.”’

36. In 2012, the Special Rapporteur stressed that a number of provisions in the Criminal
Code fall below the standard required to ensure that due process of law is maintained and
the rights of people are respected; for instance, the definition of “labour training” and
“training detention facilities” remains unclear; the possibility of a broad interpretation of
the category of “political crime” remains; and elements such as “crimes by association” are
maintained in several parts of the Criminal Code. Similar vague terms, such as “extremely
grave crime” and “reform through labour”, are contained in an addendum to the Criminal
Code, which was adopted on 19 December 2007.** A number of provisions of the Criminal
Code also stipulate punishment for acts that would not normally warrant criminal liability.*
All these provisions can be the basis for arbitrary.

37.  One particularly worrying practice, widely documented by the United Nations, is
detention due to guilt by association: when a person is punished for a political or
ideological crime, members of his or her family are also punished. As early as 2005, the
Special Rapporteur had denounced forms of collective punishment based upon ‘guilt by
association.” The Special Rapporteur noted that this practice “has both horizontal and
vertical impact — horizontal in that it leads to the persecution of immediate family members
and vertical in that it may lead to the stigmatization of subsequent generations, given that
the authorities keep records of families as part of the iron grip on the population.”*

38.  Political prison camps are another issue of serious concern. In 2011, the Special
Rapporteur stated that in Kwalinso 15 and Yodok camps, thousands of people are believed
to be held by reason of “guilt by association.” The majority of such people reportedly do
not seem to know the reasons for their imprisonment or what crimes they are accused of. '

39.  Several United Nations reports also document the detention of the citizens of the
Democratic People’s Republic of Korea, who return to their country after deportation,
including victims of trafficking, in violation of their rights. In a joint urgent appeal by
several Special Rapporteurs, it was stated that according to the information received,
nationals of the Democratic People’s Republic of Korea commit a criminal offence if they
leave the country without official permission, punishable by up to two years in a labour
training camp (nodongdanryundae) or a detention centre (jipkyulso), in grave cases up to
three years. Defection to a foreign country or to the enemy in betrayal of the country and
the people is also a criminal offence punishable by no less than five years of detention in a
political labour camp (kwanliso) or a re-education labour camp (kyohwaso).”> The 2012
report of the Special Rapporteur to the General Assembly notes that article 233 of the
Criminal Code foresees up to five years of labour for anyone illegally crossing the border
of the Democratic People’s Republic of Korea, which is in contravention to the right to
freedom of movement.”

40. The United Nations has clearly identified arbitrary detention as a widespread,
systematic and grave form of abuse occurring in the Democratic People’s Republic of
Korea. Political prison camps are said to have as many as 200,000 prisoners and citizens
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are routinely imprisoned for acts that should not be punishable by law, including for
leaving their own country.

Recommendations on arbitrary detention

41. The Special Rapporteur has consistently called on the Government to release
political prisoners, particularly those imprisoned for guilt by association.>*

42.  The Special Rapporteur has called on the Democratic People’s Republic of Korea to
repeal provisions in its legislation that run counter to international standards, in particular
within the Criminal Code.”

43.  The Special Rapporteur has recommended that the Democratic People’s Republic of
Korea guarantee personal security and freedoms by, among others, reforming the justice
system, and abiding by the rule of law with safeguards for accused persons, fair trials, the
development of an independent judiciary and checks and balances against abuses of
power.*®

44.  The General Assembly and the Human Rights Council have made repeated calls for
the authorities of the Democratic People’s Republic of Korea to stop subjecting returnees to
the country to any kind of punishment, including detention.”’

Prison camps

45. Many United Nations entities have decried the use of prison camps in the
Democratic People’s Republic of Korea, ranging from the General Assembly and the
Human Rights Council to the Secretary-General and the Special Rapporteur.

46.  The General Assembly, in its resolutions adopted between 2006 and 2012 on the
Democratic People’s Republic of Korea highlighted, among several systemic, widespread
and grave violations of human rights, “the existence of a large number of prison camps
and the extensive use of forced labour,” expressing its serious concern.®

47.  The Commission on Human Rights and the Human Rights Council “expressed very
serious concern” at the use of prison camps in their annual resolutions from 2003 to 2012.%
In 2009, the Human Rights Council deplored the grave, widespread and systematic human
rights abuses in the country and in particular the use of torture and labour camps for
“political prisoners and repatriated citizens of the Democratic People’s Republic of
Korea.”"

48. In 2007, the Special Rapporteur referred to the existence of a large variety of
detention centres ranging from those for political dissidents to those for criminals, as well
as re-education camps and forced labour camps. He noted the various denominations of
these centres including gwanliso (political labour camp), gyohwaso (long-term prison
labour camp), jipgyulso (detention facility) and rodongdanryundae (labour facility).®'
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49.  In 2009, the Special Rapporteur underlined his concern at the use of unreasonable
and abusive punishments, and noted in his reports to the Human Rights Council and the
General Assembly that there are allegations of public and secret executions in political
detention camps.® In February 2010, the Special Rapporteur indicated that “different
sources indicate a conglomeration of huge camps for political prisoners and their families,
who are often held there in perpetuity.” These included Kaechon, Yodok, Hwasong,
Bukchang, Hoeryong, Chonjin are some of the camps of infamy.*

50. In March 2010, the Special Rapporteur sent a letter to the Government of the
Democratic People’s Republic of Korea regarding conditions in six prison camps and
detention centres for political detainees, raising concerns about allegations of forced labour
and limited access to basic necessities, such food, shelter, clothing, sanitation and medical
treatment. He noted the allegation that the camps hold a large number of persons who have
been detained for expressing political opinions, defecting or engaging in acts against the
Government, or who are family members of accused persons. In a letter dated 31 March
2010, the Government responded to the Special Rapporteur’s communication by simply
stating that it did not recognize his mandate. The Government also stated that since it
believed that the communication was based on fabricated information, it saw no need to
comment on its substance.**

51.  In his report to the Human Rights Council in 2011, the Special Rapporteur dealt
with the question of detention centres and political prisons in the Democratic People’s
Republic of Korea.® In this report, he noted that apart from the official correctional centres,
North Korea is reported to have been operating a number of “political concentration
camps”, collection centres and labour training camps. Political prisoners are incarcerated in
what is known as “Kwanliso”, operated by the Farm Guidance Bureau of the State Security
Agency. He noted that these facilities are also often called “control districts” or “special
district for dictatorial control” and that some of the most flagrant human rights violations,
such as torture and detention without due process of law are reported to be perpetrated
there.

52.  The Special Rapporteur further noted that references to such labour training camps
can be found in some of legal instruments of the Democratic People’s Republic of Korea
(Article 18 of the Sentences and Decisions Enforcement Law, as amended on 9 November
1998, the revised Penal Code of 2004). This reinforced the Special Rapporteur’s view that
reforms need to take place both to end the use of such labour training camps and amend
legislation to ensure it is aligned with international standards.®

53.  Inhis 2011 report to the General Assembly®’ the Special Rapporteur highlighted the
fact that human rights groups have published satellite images of alleged political prison
camps in the Democratic People’s Republic of Korea. He noted that these images show
four of the six camps occupying large land areas within vast wildernesses of the provinces
of South Pyongan, South Hamkyung and North Hamkyung. He also explained that a
comparison of the latest pictures with satellite imagery from 2001 reportedly indicates a
significant increase in the scale of the camps. He stated that it is estimated that the network
of political prisons in the Democratic People’s Republic of Korea, some of which are
believed to be in operation since 1950s, hold up to 200,000 people.
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54.  The Special Rapporteur’s report described some of the conditions under which
prisoners are reportedly held: “Reports indicate that a room of about 50 square metres
houses about 30-40 political prisoners under harsh conditions. It is alleged that in most
camps, no clothing is provided and prisoners face harsh winters. Inmates are also expected
to work long hours performing manual labour.”

55.  He further noted that in Kwanliso 15 and Yodok prison camps, thousands of people
are believed to be held by reason of “guilt by association.” The majority of such people
reportedly do not seem to know the reasons for their imprisonment or what crimes they are
accused of. ® The Special Rapporteur had already noted in 2005 that “A very disconcerting
practice is documented by various sources — collective punishment based upon ‘guilt by
association.” This means that if a person is punished for a political or ideological crime,
members of his or her family are also punished.”

56. At its sixty-third session in 2012, the Working Group on Arbitrary Detention
adopted an opinion in the case of Shin SookJa, Oh Hae Won and Oh Kyu Won.” The three
were allegedly detained in 1987 solely in response to the defection of Oh Kil Nam
(husband of the former and father of the latter two). The three were allegedly held in Yodok
political prison camp and later transferred to a camp near Pyongyang. In its opinion the
Working Group stated that under certain circumstances “widespread or systematic
imprisonment or other severe deprivation of liberty in violation of the fundamental rules of
international law may constitute crimes against humanity.”’”> The Working Group
concluded that the continued detention of Shin SookJa, Oh Hae Won and Oh Kyu Won is
in contravention to international law and arbitrary. It requested the Government to take the
necessary steps to remedy the situation, which in its view, includes the immediate release
from detention and an enforceable right to compensation for the prisoners.”

57. In 2012, the Special Rapporteur mentioned the case of Shin SookJa, Oh Hae Won
and Oh Kyu Won in his report to the General Assembly’ stating that this is an example of
citizens of the Democratic People’s Republic of Korea held in prison camps for guilt by
association. He noted several disturbing reports from non-governmental organizations and
other sources of widespread arbitrary detention and forced labour, without specific charges
or due process and with gross violations of human rights. He also observed that “under
certain circumstances, widespread or systematic imprisonment or other severe deprivation
of liberty in violation of international law may constitute crimes against humanity”
(emphasis added).”

Recommendations on prison camps

58.  In 2011, the Secretary-General urged the Democratic People’s Republic of Korea to
improve conditions in prisons and detention centres, and release political prisoners.”® The
Special Rapporteur also made similar calls and proposed “that the authorities begin the
release of political prisoners starting with certain categories of prisoners, such as the
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elderly, those having medical conditions, long serving prisoners, women who have children
and persons imprisoned due to guilt by association.””’

Discrimination

59.  The United Nations reports and resolutions have documented several patterns of
discrimination in the Democratic People’s Republic of Korea, in particular:

(a)  Division of society into three different groups of allegiance to the regime,
which affects the citizen’s level of enjoyment of human rights and fundamental freedoms,
including access to food;

(b)  Discrimination against women, children, the elderly and persons with
disabilities, including the disproportionate effect of malnutrition on these populations and
specific violations that individuals in each of these categories suffer; and

(c)  Violations specifically affecting those who have been repatriated to the
Democratic People’s Republic of Korea and their families.

60.  Since 2005, the Special Rapporteur has highlighted that while the Constitution and
other laws in the Democratic People’s Republic of Korea enshrine the principle of non-
discrimination, the practice is defective.”® The Special Rapporteur notes that the
Government divides the population into three different groups: those close to the regime
(the core mass), the group in the middle (the basic mass), and those considered hostile to
the regime (the complex mass).” He describes the way in which these divisions affect
people’s access to basic rights and services: “The first group is the ruling elite, which is
well endowed with privileges, such as access to special schools and hospitals. They are
allowed to own private phones and read foreign publications. The second is the majority of
the population, such as farmers and workers. They are provided with food rations, although
dwindling in recent years due to the Government’s experimentation with the market
economy and a reduction in the State-sponsored public distribution system. The third group
is considered to be the enemies of the State and is persecuted accordingly. They include the
landed class before the communist takeover of the country, public officials under Japanese
rule, religious groups, and those who assisted South Korean forces during the Korean War
(1950-1953). They are denied access to college education and are discriminated against in
their access to basic necessities such as housing, medical care and education. Many land up
in the prisons referred to below. While this practice may have been abolished in law, it
seems to persist and is implied by the testimonies of those who leave the country in search
of refuge elsewhere.”®

61.  Another particularity of this division identified by the Special Rapporteur is the
application of the policy of “crime by association” which also provides a basis for
discrimination:*“Political dissent is heavily punished and has an intergenerational impact;
where the parents are seen as antithetical to the regime, the child and the rest of the family
are also discriminated against in their access to school, hospitals and other necessities.”®!

62.  The 2008 reports of the Special Rapporteur to the Human Rights Council and the
General Assembly specifically analyse patterns of discrimination that affect
development, access to food and other necessities, and particular sectors of society.
With reference to the right to food, the Special Rapporteur has stressed that “beyond the
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elite, the people are faced with a painful paradox: on the one hand, the social safety nets
which the State offered in the past are now no longer reliable and they must seek other
ways to fend for themselves; on the other hand, when they undertake various livelihood
initiatives to supplement their income, the authorities clamp down on them for fear of
losing their grip on the population.”®

63.  In 2009, the Special Rapporteur dedicated part of his report to the General Assembly
to the issue of “freedom from discrimination”. He noted that the discrimination that results
from the stratification of society can be seen through the plight of several groups, and that
food and other shortages have particularly taken their toll on women, with high
malnutrition rates particularly recorded in pregnant women.®

64. The General Assembly resolutions have reflected the concerns raised in these
reports. For instance, resolution 66/174 expressed concern at the precarious humanitarian
situation which is compounded by the “prevalence of chronic and acute malnutrition,
particularly among the most vulnerable groups, pregnant women, infants and the elderly.”®

65.  Inits consideration of the State report of the Democratic People’s Republic of Korea
in 2005, the Committee on the Elimination of Discrimination Against Women (CEDAW)
underscored that there is a difference between de jure and de facto equality between men
and women. The Committee noted with concern the persistence of traditional and
stereotyped assumptions and attitudes in respect of the roles and responsibilities of women
and men, which are discriminatory against women and have a pronounced impact,
particularly in the areas of education and employment as well as in other areas of their
lives. There is only limited access by women to key decision-making positions at the top,
particularly in politics, the judiciary and the civil service. It is also concerned that in times
of economic crisis, as in the current situation of the country, women’s prescribed roles and
lesser entitlement intensifies their hardship and amounts to compounded discrimination.®

66.  The concerns of CEDAW have been echoed by the Secretary-General and the
Special Rapporteur in all their reports and have been reflected in numerous United Nations
resolutions. Several resolutions express deep concern at the “continued violation of the
human rights and fundamental freedoms of women, in particular the trafficking of women
for prostitution or forced marriage,” as well as forced abortions and gender based
discrimination.*

67. In 2005, the Commission on Human Rights expressed deep concern about the
continued violation of the women’s rights, in particular the trafficking of women for
prostitution or forced marriage, ethnically motivated forced abortions, including by
labour-inducing injection or natural delivery, as well as infanticide of children of
repatriated mothers, including in police detention centres and labour-training camps.”®’

68.  In its 2006 and 2007 resolutions, the General Assembly expressed serious concerns
at the “continuing violation of the human rights and fundamental freedoms of women, in
particular the trafficking of women for the purpose of prostitution or forced marriage,
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forced abortions, and infanticide of children of repatriated mothers, including in police
detention centres and camps.”*®

69. Both CEDAW and the Special Rapporteur highlighted the impact that discrimination
has on the issue of violence against women.® Both domestic and institutional violence,
particularly in prisons and other closed institutions, is widespread in the Democratic
People’s Republic of Korea. This affects in particular women who do not belong to the
ruling elite and who are marginalized by the cloistered political system. As the Special
Rapporteur stressed, the Penal Code, amended in 2004, contains certain provisions that deal
with sexual violence. However, what is lacking in the Democratic People’s Republic of
Korea is specific legislation to deal with all forms of violence against women and
accompanying prevention and protection measures for victims.”

70.  The Special Rapporteur has further added that there are prevailing cultural
assumptions in the Democratic People’s Republic of Korea that women are dependent on
men, and it is expected that women will be obedient and passive. As a result, women are
more directly exposed to various types of cultural practices in the family that result in
violence towards them. There is also a perception that domestic violence is not a crime
and that the State should not intervene in such private family matters. Even when a
witness or a victim of domestic violence presents a case of violence to the police,
reportedly, it is often not acted upon.®’ The Special Rapporteur also reflects concerns about
reports of public security agents and patrols physically assaulting women in marketplaces;
but since these agents are Government personnel, victims are not in a position to
appropriately report their abuses. In the absence of a proper complaint and accountability
mechanism, women continue to be exposed to acts of violence which they have little choice
but to endure.”

71.  The Secretary General, the Special Rapporteur, and the Committee on the Rights of
the Child (CRC) noted that the principle of non-discrimination is not fully respected in
practice, vis-a-vis children with disabilities, children living in institutions, and children who
are in conflict with the law. Moreover, it has been highlighted that children also face
discrimination on the basis of political or other opinion, social origin or other status, either
of themselves or because of their parents.” The General Assembly in its 2011 and 2012
resolutions addressed the specific vulnerability of children, in particular the continued
lack of access to basic economic, social and cultural rights. These resolutions point to the
particular vulnerability of repatriated children, street children, children with disabilities,
children whose parents are detained, children living in detention or in institutions or in
conflict with the law.** Several United Nations documents also point to discrimination
against children of non-ethnic Korean origin and their mothers.*

72.  As early as 2003 the Commission on Human Rights expressed deep concern at the
“mistreatment of and discrimination against disabled children”. Since 2006 the General
Assembly has consistently decried “continuing reports of violations of the human rights and
fundamental freedoms of persons with disabilities, especially on the use of collective camps
and of coercive measures that target the rights of persons with disabilities to decide freely
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and responsibly on the number and spacing of their children.”®® Whereas in 2006 the
Special Rapporteur noted “to date, the situation facing those with disabilities has presented
a very disconcerting picture. It is reported that those with disabilities are sent away from the
capital city, and particularly those with mental disabilities are detained in areas or camps
known as ‘Ward 49 with harsh and subhuman conditions.””’

73.  Another group regularly referred to by the Special Rapporteur, the Secretary-
General and numerous resolutions of the Commission on Human Rights, Human Rights
Council and General Assembly are those returned or repatriated to the Democratic
People’s Republic Korea and their families. All reports and resolutions refer to the harsh
punishments they suffer, the violations of their rights and the lack of respect for the
principle of non-refoulement by neighbouring states.

Recommendations on discrimination

74.  During the Universal Periodic Review in 2009, several States recommended that the
Democratic People’s Republic of Korea ratify the International Convention on the
Elimination of All Forms of Racial Discrimination (ICERD) and the Convention on the
Rights of Persons with Disabilities (CPRD).*®

75.  Several Human Rights Council resolutions reaffirm the responsibility of the
Government of the Democratic People’s Republic of Korea to ensure the full enjoyment of
all human rights and fundamental freedoms of its entire population.”

Violations of freedom of expression

76.  The United Nations has called upon the Democratic People’s Republic of Korea to
respect the right to freedom of opinion, expression and assembly of its citizens.

77.  Since 2006, the General Assembly has expressed “its very serious concern at ...all
pervasive and severe restrictions on the freedoms of thought, conscience, religion, opinion
and expression, peaceful assembly and association, and on equal access to information, by
such means as the persecution of individuals exercising their freedom of opinion and
expression, and their families.”'®

78.  The Commission on Human Rights also echoed its concern about the same reported
violations.'"!

79.  With regard to freedom of expression, the Special Rapporteur noted, in 2006, that
there was no ostensible improvement during the year. The opaque and non-democratic
nature of the State militates against the right to self-determination and the need for
democracy in the country. Although the advent of technology and globalization has meant
that some Democratic People’s Republic of Korea nationals have more access to foreign
information, there is still no genuine free access to information, since media and related
information are State-controlled and it is illegal to listen to foreign radio, watch foreign TV
or to own computers without official permission.'*
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80.  According to information received, in October 2006, the authorities threatened
independent radio stations run by exiles and operated from another country. Another source
indicates that the local police monitor sales of radios so as to ensure that they are pre-tuned
to government stations and are sealed before they go on sale.'®

81.  In 2009, the Special Rapporteur highlighted that the media is heavily controlled and
censored, and forms the backbone of an enormous propaganda machine. Reading of books
from the Republic of Korea is punishable as a crime of espionage. Chinese books are also
prohibited. There is extensive wiretapping of telephones. Unless one belongs to the elite, it
is forbidden to own computers and to use the Internet without official permission and it is
prohibited to watch foreign videos. There are reports of official clamp-downs on compact
discs, and surveillance teams of inspectors raid homes to see whether families are (illegally)
watching or listening to foreign films and radio or television broadcasts. Such raids are
particularly intense near the border with neighbouring countries. Radio and television sets
are pre-tuned to Government programmes. People who were caught listening to foreign
broadcasts were detained by the State authorities and sentenced to long prison terms.'*

82. In 2011, the Special Rapporteur underlined that the authorities in the country
continue to impose severe restrictions on freedom of opinion, expression and assembly,
despite constitutional guarantees of these rights.'® He stressed that the provisions of the
Press Law of the Democratic People’s Republic of Korea are not in line with a State party’s
obligation under article 19 of the International Covenant on Civil and Political Rights.
Article 48 of the Press Law, for instance, empowers the State to criminalize any statement,
publication, news or article that is critical of the State or its organs. Furthermore, article 103
of the Penal Code of the Democratic People’s Republic of Korea, as amended in 1999,
stipulates that anyone seriously disturbing the social order shall be punished with up to 5
years of correctional labour and, in serious cases, their leaders shall be punished with up to
10 years of correctional labour. When the Democratic People’s Republic of Korea further
amended the Penal Code in April 2004, with the aim of including specific acts that would
constitute such crimes, it included listening to broadcasts from the Republic of Korea;
collecting, possessing and circulating printed matter from the Republic of Korea; and
spreading unfounded rumours.'%

83.  In 2011, the Special Rapporteur highlighted the fact that the availability of foreign
newspapers to the public is highly restricted with independent national media, and severe
restrictions on journalists’ travel within the country and abroad. Restrictions placed on
journalists and others who seek to exercise their freedom of expression and opinion are
incompatible with provisions under paragraph 3 of article 19 of the International Covenant
on Civil and Political Rights. State-controlled media have also been used to defame
independent reporting through allegations attacking the integrity, morals and independence
of journalists and media outlets. Complaints have been fabricated to discredit independent
non-governmental organizations and journalists.'”’

84.  The Secretary-General also highlighted that the Government’s control over the flow
of information is strict and pervasive. The Democratic People’s Republic of Korea’s state
news agency, the Korean Central News Agency, is the only source of information for all
media outlets in the country.'®
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85. In 2012, the Special Rapporteur underlined that due to ambiguous terms in the
Criminal Code of the Democratic People’s Republic of Korea, the State can impose severe
restrictions on the enjoyment of freedom of opinion and expression. For instance, article
166 of the Code refers to punishment of a worker in the communications and broadcasting
service sector who makes “irresponsible” communications or does not conduct
broadcasting in a “normal manner”, resulting in “serious consequences”. The use of terms
such as “normal manner”, “serious consequences” and “irresponsible” leaves scope for the
Government to suppress freedom of opinion and expression. It should be noted that the
universal right to freedom of expression includes the right to receive and impart
information. “Article 195 of the Code provides for punishments, including short-term
labour, for a person who listens to broadcasts that are hostile to the Republic or collects,
keeps or distributes enemy propaganda, which can be broadly interpreted to restrict people
in the exercise of their right to freedom of opinion and expression or to allow the
Government to place severe restrictions on independent media in the country.”'®

Recommendations on freedom of expression

86.  The Secretary-General urged the Government of the Democratic People’s Republic
of Korea to “to take decisive measures to respect the rights to freedom of thought,
conscience and religion; assembly; and opinion and expression.”''® Furthermore, the
Special Rapporteur, in concert with the statements made by the Secretary-General, also
noted that “freedom of opinion and expression is an indispensable condition for the full
development of society, and the realization of a number of rights. To this end, he calls on
the Government to provide greater space for independent media, free access to the
Internet.”'"!

Violations of the right to life

87.  Over many years the General Assembly and the Commission on Human Rights have
expressed their serious concern at the use of public executions and “imposition of the death
penalty for political or religious reasons.”''? In 2001, the Human Rights Committee
recommended that the Democratic People’s Republic of Korea refrain from public
executions and work towards abolishing capital punishment.'"?

88.  In 2008, the Secretary-General informed the General Assembly that although their
veracity could not be independently confirmed, “reports from a range of sources continue to
cite a high number of public executions.”'!* The same year the Special Rapporteur noted
that he found the continuing use of public executions to intimidate the public particularly
disquieting. In his 2009 report to the Human Rights Council he noted reports of public and
secret executions in political detention camps. In 2010 in relation to political prisoners, the
Special Rapporteur noted that the lives of inmates are lost too easily to hunger and slave
labour, brutality and atrocity. There is, however, little detail in United Nations
documentation describing instances of death in custody or as a consequence of torture.

GE.13-10591

109
110
111
112

113

114

A/67/370, para 26

A/67/362, para 57

A/66/322, para 65

E/CN.4/RES/2005/11; E/CN.4/RES/2004/13; E/CN.4/RES/2003/10; A/RES/66/174; A/RES/65/225;
A/RES/64/175

CCPR/CO/72/PRK, 27 August 2001, Concluding Observations of the Human Rights Committee,
Democratic People’s Republic of Korea.

A/63/332, para 5

29



A/HRC/22/57

30

89.  In relation to capital punishment, the Secretary-General noted in 2011 that the
number of offences carrying the death penalty had been reduced from 33 to 5. However, he
expressed concern at the fact that, of those five offences, four are essentially political
offences (articles 44, 45, 47 and 52 of the Criminal Code) couched in terms so broad that
the imposition of the death penalty may be subjective and arbitrary. ''°

90. Moreover in 2012, the Special Rapporteur highlighted that on 19 December 2007,
the Democratic People’s Republic of Korea adopted a unique form of law, referred to as an
“addendum to the Criminal Code for ordinary crimes,” which has gone largely unnoticed
by the international community and which expands the “crimes” for which the death
penalty is applied. The Special Rapporteur notes that the addendum has functioned as a
complement to the Penal Code, and carried the same weight as other provisions of the
Criminal Code. The addendum comprises a total of 23 articles, of which 16 stipulate the
death penalty for a number of crimes, 14 including smuggling and dealing in narcotics,
seizing State property, currency counterfeiting and illicitly selling State resources. With the
adoption of the addendum, the total number of crimes that carry the death penalty in the
country stands at 22. Furthermore, the addendum contains a number of vague expressions,
such as “the gravest cases” or “extremely serious cases,” which leave room for arbitrary
decisions by the authorities. The addendum permits the application of capital punishment
for various crimes as long as the authorities are able to establish that the crime in question
was “extremely serious” and falls under one of the 16 listed crimes. ''®

Recommendations on the right to life

91.  The General Assembly and Human Rights Council resolutions have consistently
treated public executions and the application of the death penalty for political and religious
reasons as a systematic, grave and widespread form of violation of human rights in the
Democratic People’s Republic of Korea.

92.  The Secretary-General and the Special Rapporteur have reiterated recommendations
by the Human Rights Committee that the Democratic People’s Republic of Korea end
public executions and adopt a moratorium on the death penalty.'"”

93.  In 2011 the Special Rapporteur recommended that the Democratic People’s
Republic of Korea repeal provisions of law that run counter to international standards,
particularly drawing the attention to the provisions of the Criminal code and its
addendum.'"®

Violations of freedom of movement

94.  The United Nations has consistently addressed reported violations of the right to
freedom of movement occurring across the Democratic People’s Republic of Korea, as well
as of persons who cross or try to cross the border without a permit.

95.  Since 2006, the General Assembly has expressed “its very serious concern at ...
limitations imposed on every person who wishes to move freely within the country and
travel abroad, including the punishment of those who leave or try to leave the country
without permission, or their families as well as punishment of persons who are returned and
at the “sanctions imposed on citizens of the Democratic People’s Republic of Korea who
have been repatriated from abroad, such as treating their departure as treason, leading to

115
116
117
118

A/66/343, para 17

A/HRC/19/65, para 36

A/HRC/10/18, para 80 (a) (iii); A/HRC/13/47, para 88 (a)(iii); A/66/343 para 74
A/HRC/19/65; A/67/370

GE.13-10591



A/HRC/22/57

punishments of internment, torture, cruel, inhuman or degrading treatment or the death
penalty.”'"®

96.  The Democratic People’s Republic of Korea has always had a strict policy on the
movements of its people both internally and externally. Since its inception, the authorities
have regulated migration stringently as an instrument of State control. Generally the
population is not allowed to move freely within the country and people are only able to
travel abroad with official permission. '*°

97.  In 2012 the Special Rapporteur summarized how the classification of the population
on the basis of their loyalty to the Government affects the enjoyment of human rights,
including freedom of movement. He noted that members of the “hostile” class face “the
greatest number of restrictions and cannot live in Pyongyang or other major cities.”"'

98.  The Special Rapporteur noted that, for years, there has been a constant flow of
people persecuted by the authorities fleeing the country clandestinely, without travel
permits.'”? The food crisis of the mid-1990s and thereafter has also led to increased
migration of people in search of food and other necessities across the border. There has thus
been a persistent flow of people into neighbouring countries at times in search of food,
employment and livelihood, at times escaping from persecution and oppression, at times for
both reasons.'*

99.  In 2012 the Special Rapporteur recognized, that while some people flee the country
due to persecution, others leave for economic reasons.'>* However, he noted that whatever
their motivation it is necessary to provide all individuals leaving the Democratic People’s
Republic of Korea with protection. The Special Rapporteur observed that many of those
leaving the Democratic People’s Republic of Korea belong to what the Government
considers the “hostile” class. “In such cases, there are strong grounds for arguing that their
departure is motivated by political persecution or due to their membership in a particular
social group, two of the five conditions established by the Convention relating to the Status
of Refugees.”'®

100. The Special Rapporteur further argues that even if certain persons may not fit the
definition of refugee when they leave the Democratic People’s Republic of Korea, because
the sole circumstance motivating their movement is economic hardship, they may become
refugees sur place — because they have a valid fear of persecution upon return, given that
leaving the country without authorization is a criminal offense.'?

101. In the Democratic People’s republic of Korea, it is a criminal offence for citizens to
leave the country without permission. Therefore, punishment facing citizens of the
Democratic People’s Republic of Korea who have been repatriated from abroad raises
serious concern.

102.  On 18 November 2005, the Special Rapporteur sent a communication in connection
with two groups of the Democratic People’s Republic of Korea nationals who were
deported back to their country by a neighbouring country against their will. The first group
consisted of five women and two men who were deported on 29 September 2005, after
having sought asylum in a foreign school in a neighbouring country. The second case
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related to a group of four women and one man who also sought asylum in a foreign school
in a neighbouring country, who were returned to the Democratic People’s Republic of
Korea against their will in October 2005. The Special Rapporteur requested the
Government of the Democratic People’s Republic of Korea to provide him with
information on the current whereabouts and status of the above-mentioned groups and
expressed concern about their safety. He further urged the Government to abstain from
punishing the returnees for having left without an exit visa and to ensure their safety. In its
reply, the Government reiterated its position that it did not recognize the mandate of the
Special Rapporteur and therefore did not wish to meet or communicate with the Special
Rapporteur regarding human rights issues.'’

103. Several persons interviewed by the Special Rapporteur have had experience with
forced return to the country of origin and the punishments inflicted. If those who had left
the country were “first-timers” without political affiliations, they would be questioned upon
return without necessarily being punished. If they had left several times and subsequently
returned, punishments would be increased accordingly, beginning with re-education and
forced labour. If they had had access to religious groups or non-governmental organizations
in neighbouring countries, they would be punished severely, with long-term incarceration
in political prisons for those seen as being antithetical to the regime in the country of
origin.'?

104. The Special Rapporteur noted in his 2007 report that during certain periods, there
has been a slight relaxation of the control imposed on migrants. Article 233 of the revised
2004 Penal Code defines ‘border crossing’ broadly as ‘those going and coming across the
border’ instead of ‘simple crossing’ in the old Penal Code. Furthermore, the level of the
mandatory sentence for the crime of ‘illegal going and coming across the border’ was
reduced from three years to two years of ‘labour training’ punishment. Since two years of
‘labour training’ is equivalent to one year of ‘correctional labour’, the level of punishment
was reduced from three years to one year of ‘correctional labour.””'?

105. However, the threat of punishment facing the repatriated citizens is ever-present. In
March 2008, the Special Rapporteur on extrajudicial, summary or arbitrary executions
together with the special Rapporteur on the right to food and the Special Rapporteur on the
question of torture, sent a joint allegation letter regarding information received on the
alleged public execution of 13 women and 2 men, who were reportedly accused of planning
to cross over to a neighbouring country. It was alleged that this execution was designed to
dissuade people from crossing illegally. The Government did not reply to this
communication.'*

106. In each of his reports to the General Assembly the Secretary-General notes the
concerns of the United Nations High Commissioner for Refugees (UNHCR) relating to the
flow of Democratic People’s Republic of Korea nationals seeking protection, including
reports that women are being subjected to human trafficking and forced marriages and in
some instances children born in such conditions have been deprived of the care of their
mothers."!

Recommendations on freedom of movement

107. Since 2005, the Special Rapporteur has called upon the Government to address the
root causes of displacement, prevent persecution and victimization of those who are
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displaced, including when they return to their country of origin, and guarantee the right to
freedom of movement without imposing sanctions on those who move without
permission.'*

108. The General Assembly called upon the Government to ensure that citizens of the
Democratic People’s Republic of Korea expelled or returned to the Democratic People’s
Republic of Korea are able to “return in safety and dignity, are humanely treated and are
not subjected to any kind of punishment.”'*?

109. As the Special Rapporteur underlined in 2007, “the preferred position is that those
who left the country in search of refuge elsewhere should not be punished at all for having
left the country without an exit visa. This would also help to fulfil the spirit of the country’s
1998 Constitution whose article 75 states that “citizens shall have freedom of residence and
travel.”'*

Enforced disappearances, including abduction of foreign nationals

110. The United Nations, through many of its human rights mechanisms, has consistently
documented and decried the crime of enforced disappearances in the Democratic People’s
Republic of Korea. Reports by the Secretary-General and the Special Rapporteur highlight
the presence of long-existing cases of enforced disappearances, particularly in the form of
abduction of foreign nationals, dating back to the Korean War. Since 2003, the Commission
on Human Rights, followed by the Human Rights Council have repeatedly noted the
existence and unresolved nature of the abduction of foreign nationals in each of their
resolutions concerning North Korea. In a comprehensive list of widespread, systematic and
grave human rights violations, the General Assembly’s first resolution on North Korea in
December 2005 (and those that followed) expressed its concern at the “unresolved
questions relating to the abduction of foreigners in the form of enforced disappearance.”'®
From 2006 onwards the General Assembly qualified these abductions noting that they
violated “the human rights of the nationals of other sovereign countries.”'*

111. The Working Group on Enforced or Involuntary Disappearances (WGEID) was the
first United Nations mechanism to address the issue of abduction of foreigners by the
Government of the Democratic People’s Republic of Korea, in particular cases of Japanese
and Korean nationals. In total the Working Group on Enforced or Involuntary
Disappearances has transmitted twelve cases to the Democratic People’s Republic of
Korea, all of which remain outstanding."’” In addition to eight cases of disappeared
Japanese nationals abducted in the 1970s and 1980s, another case of disappearance of a
female national of the Republic of Korea on the border between China and the Democratic
People’s Republic of Korea was reported to have occurred in 2004. The remaining three
cases were received by the WGEID during its November 2010-2011 reporting period and
concern Korean nationals who allegedly disappeared on December 1969 after their Korean
Airlines flight YS-11 was hijacked and diverted to Democratic People’s Republic of
Korea.'*

112. Regarding the cases of abduction of Japanese nationals, the government of the
Democratic People’s Republic of Korea responded to the WGEID by stating that it “had
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already provided the Government of Japan with detailed information on those persons.”'*

In regards to the female national of South Korea, the Democratic People’s Republic of
Korea stated that after conducting an investigation into the matter, they had found that
“neither that incident nor any similar act had occurred in the border area.”'*® The WGEID
responded that, because of unsatisfactory reports from the Democratic People’s Republic of
Korea, these cases would remain outstanding and hoped that the Democratic People’s
Republic of Korea would clarify them.'*!

113.  The greatest number of enforced disappearances possibly happened during and after
the Korean War, which took place from 1950-1953. In his 2011 report to the Human Rights
Council, the Special Rapporteur noted that the exact number of persons from the Republic
of Korea by the Democratic People’s Republic of Korea during the Korean War is not
known.'* However he noted that in March 2002, the Korean War Abductees Family Union
(KWAFU) began compiling the existing “List of Korean War Abducted Persons.” The list
contains around 94,700 names of people abducted. As the Special Rapporteur noted in his
report, “some 80.3 per cent of those abducted were either taken away from their home or
near their homes, which indicates that these abductions were “carried out intentionally and

in an organized manner”.'

114. The Special Rapporteur noted that since the war, 3,824 people have been reportedly
abducted from the Republic of Korea, of which 3,310 have been returned after having been
held for 6 months to a year. He has gathered information that an estimated 500 civilians
abducted and 500 prisoners of war are currently being detained in the Democratic People’s
Republic of Korea, which denies the existence of such abductees. Countries such as Japan,
Lebanon, and Thailand have reported such abductions. The Special Rapporteur noted that
of 17 identified abductees from Japan only 5 have been returned, with 12 cases still pending
(some of which are being examined by the Working Group on Enforced and Involuntary
Disappearances).'* In relation to the abduction issue the Special Rapporteur argues that
“international criminal liability of those responsible for abduction cannot be ruled out
(emphasis added).”'**

115.  As documented by the WGEID, the Secretary-General and the Special Rapporteur,
the Government of the Democratic People’s Republic of Korea has failed to investigate
enforced disappearances sufficiently, transparently, or independently, resulting in
unsatisfactory results that have not clarified the cases of abducted persons.

Recommendations on enforced disappearances

116. In its resolutions, the General Assembly has repeatedly called on the Democratic
People’s Republic of Korea to “urgently resolve these questions, including through existing
channels in a transparent manner.”"*® However, reiterated calls for the return of abductees
by the Secretary-General, the Special Rapporteur and the General Assembly have been
ignored by the Government of the Democratic People’s Republic of Korea.'"’
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Annex 11

[English only]

List of United Nations documents reviewed:

Core documents

General Assembly resolutions
A/RES/67/181: adopted without a vote on 20 December 2012

A/RES/66/174: adopted with 123 votes in favour, 16 against, 51 abstentions
and 3 non-votes, on 19 December 2011

A/RES/65/225: adopted with 106 votes in favour, 20 against, 57 abstentions
and 9 non-votes, on 21 December 2010

A/RES/64/175: adopted with 99 votes in favour, 20 against, 63 abstentions and
10 non-votes, on 18 December 2009

A/RES/63/190: adopted with 94 votes in favour, 22 against, 63 abstentions and
13 non-votes, on 18 December 2008

A/RES/62/167: adopted with 101 votes in favour, 22 against, 59 abstentions
and 10 non-votes, on 18 December 2007

A/RES/61/174: adopted with 99 votes in favour, 21 against, 56 abstentions and
16 non-votes, on 19 December 2006

A/RES/60/173: adopted with 88 votes in favour, 21 against, 60 abstentions and
22 non-votes, on 16 December 2005

Human Rights Council resolutions

A/HRC/RES/19/13: adopted without a vote on 22 March 2012

A/HRC/RES/16/8: adopted with 30 votes in favour, 3 against, and 11 abstentions,
on 24 March 2011

A/HRC/RES/13/14: adopted with 28 votes in favour, 5 against, and 13 abstentions,
on 25 March 2010

A/HRC/RES/10/16: adopted with 26 votes in favour, 6 against, and 15 abstentions,
on 26 March 2009

A/HRC/RES/7/15: adopted with 22 votes in favour, 7 against, and 18 abstentions,
on 27 March 2008

* This may not be an exhaustive list of all United Nations documents that address the human rights
situation in the Democratic People’s Republic of Korea.
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Commission on Human Rights resolutions

E/CN.4/RES/2005/11:  adopted with 13 votes in favour, 9 against, and 14 abstentions,
on 14 April 2005

E/CN.4/RES/2004/13:  adopted with 29 votes in favour, 8 against, and 16 abstentions,
on 15 April 2004

E/CN.4/RES/2003/10:  adopted with 28 votes in favour, 10 against, and 14 abstentions,
on 16 April 2003

Reports of the Secretary-General to the General Assembly

A/67/362: dated 13 September 2012
A/66/343: dated 7 September 2011
A/65/391: dated 24 September 2010
A/64/319: dated 24 August 2009

A/64/319/Corr.1:  dated 15 October 2009
A/63/332: dated 26 August 2008
A/62/318: dated 4 September 2007

Reports of the Special Rapporteur to the General Assembly
A/67/370: dated 13 September 2012, by Marzuki Darusman
A/66/322:  dated 24 August 2011, by Marzuki Darusman
A/65/364: dated 14 September 2010, by Marzuki Darusman
A/64/224:  dated 4 August 2009, by Vitit Muntarbhorn
A/63/322:  dated 22 August 2008, by Vitit Muntarbhorn
A/62/264: dated 15 August 2007, by Vitit Muntarbhorn
A/61/349: dated 15 September 2006, by Vitit Muntarbhorn
A/60/306: dated 29 August 2005, by Vitit Muntarbhorn

Reports of the Special Rapporteur to the Human Rights Council
A/HRC/19/65:  dated 13 February 2012, by Marzuki Darusman
A/HRC/16/58:  dated 21 February 2011, by Marzuki Darusman
A/HRC/13/47:  dated 17 February 2010, by Vitit Muntarbhorn
A/HRC/10/18:  dated 24 February 2009, by Vitit Muntarbhorn
A/HRC/7/20: dated 15 February 2008, by Vitit Muntarbhorn
A/HRC/4/15: dated 7 February 2007, by Vitit Muntarbhorn
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Reports of the Special Rapporteur to the Commission on Human Rights
E/CN.4/2006/35:  dated 23 January 2006, by Vitit Muntarbhorn
E/CN.4/2005/34:  dated 10 January 2005, by Vitit Muntarbhorn

Universal Periodic Review

A/HRC/13/13: Report of the Working Group, dated 4 January 2010

A/HRC/WG.6/6/PRK/1: National Report, dated 27 August 2009

A/HRC/WG.6/6/PRK/2: Compilation Report, dated 18 September 2009
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