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DECISION: The Tribunal affirms the decision not to grant #mpplicant a Protection
(Class XA) visa.

STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision mdy a delegate of the Minister for
Immigration and Citizenship to refuse to grant épplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958 (the Act).

The applicant, who claims to be a citizen of Colantarrived in Australia and

applied to the Department of Immigration and Citigip for a Protection (Class XA)
visa. The delegate decided to refuse to grantigeeand notified the applicant of the
decision and his review rights by letter.

The delegate refused the visa application on teslthat the applicant is not a person
to whom Australia has protection obligations unither Refugees Convention.

The applicant applied to the Tribunal for reviewtlod delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that theplicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if theisige maker is satisfied that the
prescribed criteria for the visa have been satlsfie general, the relevant criteria for



the grant of a protection visa are those in forbenvthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a craarfor a protection visa is that the
applicant for the visa is a non-citizen in Austalo whom the Minister is satisfied
Australia has protection obligations under 1951 W@mtion Relating to the Status of
Refugees as amended by the 1967 Protocol Relatinthe Status of Refugees
(together, the Refugees Convention, or the Conoehti

Further criteria for the grant of a Protection &laA) visa are set out in Parts 785
and 866 of Schedule 2 to the Migration Regulatib®@4.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongaterally speaking, has protection
obligations to people who are refugees as defimedrticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

to well-founded fear of being persecuted for reasohrace, religion, nationality,
membership of a particular social group or polltigginion, is outside the country of
his nationality and is unable or, owing to suclhr feaunwilling to avail himself of the
protection of that country; or who, not having dio@ality and being outside the
country of his former habitual residence, is unaileowing to such fear, is unwilling
to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee
Kin v MIEA [1989] HCA 62; (1989) 169 CLR 37%pplicant A v MIEA [1997] HCA
4; (1997) 190 CLR 225MIIEA v Guo [1997] HCA 22; (1997) 191 CLR 559Chen Shi
Hai v MIMA [2000] HCA 19; (2000) 201 CLR 293MIMA v Haji Ibrahim [2000]
HCA 55; (2000) 204 CLR 1MIMA v Khawar [2002] HCA 14; (2002) 210 CLR 1,
MIMA v Respondents S152/2003 [2004] HCA 18; (2004) 222 CLR 1 andpplicant S
v MIMA [2004] HCA 25; (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspettArticle 1A(2) for the
purposes of the application of the Act and the lagns to a particular person.

There are four key elements to the Convention di&fin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un@dR¢1) of the Act persecution
must involve “serious harm” to the applicant (s.@)b)), and systematic and
discriminatory conduct (s.91R(1)(c)). The expressiserious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accessbasic services or denial of
capacity to earn a livelihood, where such hardshigenial threatens the applicant’s
capacity to subsist: s.91R(2) of the Act. The Hi@lourt has explained that
persecution may be directed against a person asdandual or as a member of a
group. The persecution must have an official qualiit the sense that it is official, or
officially tolerated or uncontrollable by the authies of the country of nationality.
However, the threat of harm need not be the produgbvernment policy; it may be



enough that the government has failed or is unéblprotect the applicant from
persecution.

Further, persecution implies an element of motoraton the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need
not be one of enmity, malignity or other antipatbwards the victim on the part of
the persecutor.

Third, the persecution which the applicant fearsstmioe for one or more of the
reasons enumerated in the Convention definitionaeer religion, nationality,
membership of a particular social group or politigginion. The phrase “for reasons
of” serves to identify the motivation for the imflion of the persecution. The
persecution feared need not dmbely attributable to a Convention reason. However,
persecution for multiple motivations will not sdyisthe relevant test unless a
Convention reason or reasons constitute at least ebsential and significant
motivation for the persecution feared: s.91R(1dfethe Act.

Fourth, an applicant’s fear of persecution for ang@mtion reason must be a “well-
founded” fear. This adds an objective requiremerihé requirement that an applicant
must in fact hold such a fear. A person has a *feelhded fear” of persecution under
the Convention if they have genuine fear foundeahugp “real chance” of persecution
for a Convention stipulated reason. A fear is i@inded where there is a real
substantial basis for it but not if it is merelysamed or based on mere speculation. A
“real chance” is one that is not remote or insultshor a far-fetched possibility. A
person can have a well-founded fear of persec@i@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or ummgllbecause of his or her fear, to
avail himself or herself of the protection of his ber country or countries of
nationality or, if stateless, unable, or unwillihgcause of his or her fear, to return to
his or her country of former habitual residence.

Whether an applicant is a person to whom Austtais protection obligations is to be
assessed upon the facts as they exist when theiateds made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMSAND EVIDENCE

The Tribunal has before it the Department’s filitiag to the applicant, as well as
the file relating to the applicant’s applicatiorr f@ subclass 300 visa. The Tribunal
also has had regard to the material referred tthendelegate's decision, and other
material available to it from a range of sources.

Protection Visa Application

The applicant’s protection visa application indesathat the applicant is a single male
from Colombia. He obtained a professional qualifma He stated in his past
employment that for about five years he was a studiidying, then worked in his
relevant field. He did his compulsory military see. From the 1980s until his



departure from Colombia he lived at the same addiesBogota. He indicated at
question 53 that he came to Australia to marryghifriend.

Below is his statement attached to his protectisa application.

...name is [name] and | am [number] years of agead taorn in Colombia and | come
from an average middle class family of two kids,owhwere brought up to be
educated, knowledgeable children whom carry goodalmand values. My mother
passed away only [years] ago and since my fathemlean the sole provider of the
family and has tried his best to provide with tlasib necessities in life.

...me begin by saying that since | was a youngsteave been studying and self
educating myself. | finished high school at the afjel6 and was ordered to go to
compulsory military service and after that | weotuniversity to further my studies
and graduated with a [degree]. From there | wenk ba the military and | became a
[occupation] for a year. Once | finished, | wentbd&ome to live with my sister and
father, where | was [employed] in my country. WHikorking] | was training myself
in the field of [field] and so | was able to stary own company, which was [specific
details of employment deleted in accordance witBls4f the Migration Act].
Everything in my professional life seemed to bengdine and | was well established
with my career and so | started to think about ragspnal life and about starting my
own family, whom | was more than capable of suppgrt

...my search for love | met [Person X] (a lady whaifair bit older than me but a
lady of a great heart) the [date], whom came fromsthalia with her daughter to visit
her parents and [nature of visit]. Through the rherthat she stayed in Colombia |
got to know her and her daughter as well as heznpsirvery well and we became
inseparable. We went away on a holiday outside#pétal city of Colombia and that
is where [Person X] and | expressed our deep fgelfor each other and when we
started to plan our future together as well. Weewso in love we wanted to get
married and live together for better or for wordewever, we could not get married
in Colombia as she did not have the documentagguired for marriage and so we
applied for a visa for me to move to Australia panently and marry the woman |
loved.

| obtained my visa | was so excited to start my miésvwith [Person X] and never
expected anything to go wrong with her - so | solg business, gave away all my
belongings and so | had lost and given up all thespssions that | gained over my
entire life to come to Australia and start a nefg ivith my love. | also got a loan
from the [bank] to get some money to help me becestablished and help me set up
a new life in Australia with [Person X] and her dater.

| arrived, [Person X] and | decided to start tréiaglin Australia (with my borrowed
money, which my dad had to pay off for me) andtwuise best restaurants and hotels
to explore this beautiful country with my new famiHowever, soon my Colombian
money started to run out due to its low conversiope | transferred it to Australian
dollars, but for me that didn't matter because $ @aing it for my family - well so |
thought. When the little money that | did have t&t@rto run out, [Person X] and |
started to have personal problems over it and foe problem another one showed,
and that is when | started to suspect that shenaidove me as she said she did and



rather just wanted to use me for the money thaad &nd for the adventures. This
started to make more sense after more and moratisits were confirming my
thoughts, one of which | found most critical waskteow that when applying for my
visa she required the amount of [amount] which masant to be covering the cost of
the application form that later on | found to bmach cheaper value.

...all this time | had opened a joint account, in &@wobia which was linked to [an
account], which [Person X] had access to. Whend tigng to access this account |
found all the money had gone and when | asked veldlatdken it out they told me that
[Person X] had from Australia. Then she began &zlohail me, by asking me to give
her [a large sum of money] in order to gain my paéf her and for her to become
my wife. If | was to refuse this offer, she wasmgpto contact immigration and have
me deported back to Colombia. This has been aninggwocess of refusal on my
behalf of giving her the [sum of money]. After sotitae of going through emotional
anguish and worry | called her informed her thegfised her offer and told her to call
immigration because | have been undergoing too nencbtional pressure and stress
due to her harassment.

...contacted immigration and | have been asked ttevthis letter explaining my
situation. | am however afraid that if she finds about this letter that my family and
I will be harmed and will be in great danger. Thisbecause her family whom is
currently living in Colombia is part of a renownedmpany which is part of the
biggest black market in Colombia. Because of tbistiol they have; they can easily
harm those whom stand in their way and thus, if§&e X] ever finds out about me
even discussing this matter she will not only hammbut my [family] as well.

| don't pay this money to [Person X] and | am stéported back to Colombia | will
still be in grave danger due to the fact that [BerX]'s family has the means and
alliance through which she can harm me in any weyuding by buying off the
Colombian government as well as the people whonorked with before coming to
Australia. Therefore, 1 will be harmed not only dmpally, physically but also
financially, which will have enormous affects ort waly me but my [family].

...do realize that this seems to be a bit far fetchetdthis is how our lives are in
Colombia and although | had a great family, caraed was supporting myself
without any problems | was played into thinkingttfiaerson X] really loved me and
did want to marry me. | never expected any of thisappen and so | had not planned
anything apart from a new life with my new familywda wanting to become a
[professional] in Australia. | am more than capablesupporting myself as well as
educating myself at university to achieve my ga#ldecoming a [professional] in
Australia. | am not asking for any financial supggoom the Australian government, |
am only asking for compassion and help in achiewrygdream.

Tribunal Hearing
The applicant appeared before the Tribunal to give ewig and present arguments.

The Tribunal also received oral evidence from RergoThe Tribunal hearing was
conducted with the assistance of an interpretérerSpanish and English languages.



The applicant indicated that he was born in Bog@@lombia. He said he attended
University and his father paid. He said his fathwerks in a large company. He said
he had lived at the same address as his fathex anavas born, with his sibling.

The applicant indicated that he finished his stsichead went to work in a named
workplace. He said he worked there for six monti then went back to Bogota and
started studying his specialisation in a particdanrkplace and later worked for
several months in that workplace. He said he stdrie own company. He said stated
the name of the company. The Tribunal asked himthdnene had any documents
from the company, he said no when he came heHefhtin Colombia. He said he
closed the company down when he left Colombia aatilie owned it by himself. At
that time he said he was also working at anothekmace. The Tribunal asked what
the company did and he gave a brief account. Thmufal asked him why he did not
sell the company when he left; he said he did albitsas there was no time as he was
looking forward to meeting his fiancée, Person X.

The Tribunal asked him why he did not mention henesvthe company in his
application for a fiancée visa. The applicant ghat in Colombia when you open a
company you have a trial period and he was in geiod when he made the
application. He said he opened the company in &icplar time. The Tribunal put to
him that it had doubts as to whether he ever owametbmpany, as he had not
mentioned it in his application for a specific visad he had no documentation. The
applicant repeated that he was in the trial peribdt it was not registered, well not
permanently registered and that not until the cangpaas legally constituted could
he have big shops or contracts. The Tribunal puhite that he had a number of
people working for him and that this indicated tttee company was operational; he
said they were only on casual employment. The habasked him why he did not
mention that he owned the company in the past gmm@at question in his protection
visa application, he said he did not think it wagevant. The Tribunal asked him
whether he had any documentation with regard toctimepany in Colombia, and he
said he must do and that if he did not, the chammbeommerce would have it.

The applicant said he came to Australia to livenwerson X, his fiancée, and said
that the relationship ended a short time later. dpgicant said Person X's’ siblings

live in Australia. The Tribunal asked the applicavitether he had ever faced any
difficulties, threats or harm from Person X's famiHe said not in Australia from her

siblings, but on different occasions Person X Haeédtened him and that when he
called his father, his father said people have loadling asking when he was coming
back.

The Tribunal asked the applicant why he fearedrméig to Colombia. The applicant

said that Colombia is a country where many peopewaealthy and many are poor.
He said the wealthy people unite and usually thearn source of business is narco
trafficking and/or illegal business. He said it wad easy for him to get a job in his
profession and very difficult in his specialisatidte said Person X’'s family make

their money from a particular line of business, simes illegally.

The applicant said that when he came to Austraiavhs coming to make a family
and to start a life with Person X. He said the phdte had submitted and that he was
at Person X's address show this. He said he baufginge sum of money which they



spent in a few months. The Tribunal asked him wig#id in his visa application that
he only had a smaller amount, he said that thisti@sash money he had.

He said that for a short period they were goinggdaand that after the money ran out
he was forced to start working. He said that Peds@ontinued to work but that they
would go out at night, to restaurants. He saidathly work he could find because of
his lack of English, was in a manual occupation.sidiel Person X never expected to
see him in those circumstances, as she used thirsewell dressed with his hands
clean. He said he worked in the city for a paracuhan. He did not know the name
of the company and said he got his job from apgro@csome third parties.

He said Person X did not like him working in thatopation and she rejected him
and that the situation between them was not toletd@ said he persisted with the
relationship and that she told him that the probleetween them was that he could
not speak English. He said he found an Englishssto do for free and that he was
working at night and studying in the day. He sdid was also stressed from working.
He said both decided that he should move out amd tiey should stop the

relationship. He said he moved to another locatiod that they tried on weekends to
work the relationship out.

The Tribunal asked again why he feared return téoi@bia. He said when the

relationship ended that Person X said to him torynkaer for the money. He said he
thought she was joking and he felt much pressumn fbeing asked for money. He
said the girl sharing, suggested that he recordreversation that is on the tape he
submitted — made in a particular time. He saidaswhe only way he could prove if
anything happened in Colombia as a result of theson in Australia.

The applicant said that Person X was asking fargel sum of money to marry him.
He said he had to pay half of this at the time @frmage and then a smaller sum
weekly for four to five years or double that sunm pweek for two years. He said if he
paid it at once it would be a specific amount. el she wasn't sure whether she
would not stop asking for money after he paid. lde $ie kept telling her that he
would pay the money so that she started lookingafoapartment to buy. He said a
number of days before the visa expired he saidblieher he was not going to pay
her. According to the applicant Person X then ttenead him by saying that if he did
not pay, she would call the Immigration Departméfg.said he changed his address
and telephone number and she was calling everyddynight insulting him. He said
that a day or two before his visa expired he tokd he was going to return to
Colombia and that she should relax because he e@ainb. The applicant said that
Person X said she hoped all went well for him, #rat her family was waiting for
him.

The applicant said that in Colombia life is worddeand that his family knew a person
who had business with Person X's family and thigtplrson had to leave to come to
Australia. He said that person was Person Z, ttieefaof the witness and they have
been supporting him.

He said his fear is that something will happenisolife in Colombia or with regard to
his family. He said Person X's family have powed &e says he is trying to hide here
and as far as he knows Person X thinks he is stgdymnd that the family are waiting



for him. The Tribunal asked him how he knew thid &ie said Person X works where
the witness’s sibling attends and she had toldfdraily.

The Tribunal asked him how he knew Person X's famibnted to get him in
Colombia. He said that Person X told him and befozecame here, her father had
bought illegal stuff from another country. He sHit crime was meant to take him to
jail but because of corruption he did not go arat tither people died because of it.
He said at the minimum the harm he will suffer é& feturns to Colombia is that he
will never be able to find a job or more seriousigy will kill him.

The Tribunal asked why Person X’s family would wamtharm him. He said they
thought he came from Colombia to study althoughwhs helped by Person X. He
said they thought he was living in her place frewl ghat all of a sudden love
developed and that he proposed marriage and chdmg@cind just before they were
married. He said the family did not initially suppbim because of his lesser family
background but then realised that he wanted to radkenily with Person X. He said
he knew what he was getting into but that his ea to make a family with Person
X.

The Tribunal asked why her family was so upsetahglicant said that they believed
he had dishonoured their daughter as his familgasrer than hers. The Tribunal
asked him whether it was essentially a personabreas to why he would be harmed,
he said no, it was a social problem but that Hbasone who will be harmed.

The Tribunal asked him why the police will not gt him in Colombia. He said the
police and army are puppets of the narco traffiek&€he Tribunal asked him whether
the police could not protect him because he wasonetof the powerful people. He
said it is not whether you are powerful but tha police cannot handle the power of
the narco-traffickers. He said the police were @geg to protect some Ministers but
they were killed. He said the police cannot protdot although effective because
their powers are limited. Again the Tribunal askeay the police could not protect
him, he said because of organised crime and that ofadhe powerful are part of it.
He said money buys anything. He said Person X'slyaonganisation has power to
control anything in Colombia and as a result, thicp are not effective in protecting
him. The Tribunal asked him whether the police donbt protect him because of
corruption, he said not all of the police are cptriut that they are under a system of
corruption from the ELN, paramilitaries and armeegillas.

The Tribunal asked what Person X's family orgamsatwas called, he said in
Colombia they are cartels. The Tribunal asked #maenof the cartel and the applicant
paused, he said there are different cartels andstingport each other that they exist.

The Tribunal put to him that there appeared to ®é&€onvention related motivating
factor for the persecution and his fear. It sagdit &ad previously explained to him, to
be a refugee one had to fear persecution for otleeodonvention reasons. It said that
in his case there did not seem to be a Conventason. The applicant said he
thought he fitted membership of a social group.

The Tribunal also put to him that from the evideiiceemed that the police were not
withholding protection for a Convention reason.da@ it was for the reason of social



group and for political opinion as the cartels iol@nbia have financial power and he
was involved with the daughter of a cartel memimer that he can't find a way to hide
or to be protected.

The witness said she came to Australia becausmlgince in Colombia. She said she
did not know Person X's family and was not suretiveher father knew them. She
said she came to Australia because of general ngelan Colombia. She said

Colombia has different classes and there is afleiadence against people who are
well-off. She said her parents were targeted anglatbned because they were well
off. She said the applicant's family used to wark lier parents and that they have
good status but she is not sure now. She said athaniet Person X as her relative
goes to the place where Person X works.

The Tribunal asked her whether she knew the reasbyghe applicant was claiming
refugee status. She said she knew Colombia wasedausy and that families seek
revenge when people are hurt. She said that ifoRexsis hurt that she would be
seeking revenge. The Tribunal asked why she woelthut, she said because they
had problems and that she did not get into theildeté people's private life. The
witness said that the applicant was not workingvieas helping her with her studies.
The Tribunal asked her when she came to Austrgha, replied, and she repeated
after being questioned by the Tribunal that shendicknow Person X's family.

The witness said that her father used to own compam Bogota and that the
applicant's father worked for her father and the kad known him from when he
was little. She said that her parents love him &kson and that he comes to dinner a
number of times a week. She said two of her closmnds have been killed in a
similar situation to what she had heard had happéméhe applicant with Person X's
family, and that is why he is in danger. The Triuasked what she had heard of
Person X's family, she said that through the appticshe had heard they are
dangerous people with power. She said in Colomtiares everyone avoided the
rules, anyone can do anything.

The Tribunal asked the applicant if there was angttiurther he wanted to say, he
said life has changed and he is not prepared #drghock. He says he wants to be
able to live in peace.

The applicant submitted the following documentthathearing:

. A tape which he alleges is evidence of Person Ximgathreatening
telephone calls to him, asking for money to getriadr

. Photographs of the applicant with Person X;

. Application for a voluntary position at a named lmace as a
volunteer

. Numerous documents relating to his academic reantdregistration

as a professional.

The Tribunal listened to the above-mentioned tagmrstted by the applicant which
indicated the following:



The call was made by a man and recorded on a gpdeife. There is a conversation
between a man and a woman called Person X.

asked [Person X] if she still wants to go aheadhwhe business.

said yes, but she wants to be sure because slaabider business in hand.

he asked her if he pays her [amount] and withim 8 smonths another [amount] the
total will be [amount]. She said if he gives helfld the amount ([number]) before
and when is done the others [amount], then shechdtge him [amount].

asked her if he pays the whole amount in one g, rach is it going to be. She said
that is going to be [amount], because she had dsk¢dmount]. Then he asked her if
he pays the whole amount can she leave it at [athdBhe agreed to that and told
him that he has to pay for the application, for peeson who married them and later
on for the divorce. He asked how much is for thedie and she said about [amount]
dollars but that one is going to be within 3 oredss.

also asked if she continues with the idea that anly business or if she wants to have
family, she said she wants to have nothing more jinst business.

S.424A Letter

The Tribunal raised the following concerns in a24A4 letter to the applicant and
explained the relevance of the Tribunal relyingloese inconsistencies.

. At hearing on [date] you stated that in [years] wbarted a company

called [name] and that it was registered with tnghorities].
in your application for a [visa] and at interviewthvthe Department delegate on
[date] you never mentioned that you started a [Caomgprather that you worked in
the [workplace] and managed a [particular section].
hearing you were unable to provide any documentatiat you owned a company
called [name].

. At hearing on [date] you stated that you boughtdani] to Australia.
your application for a [visa] you indicated thatuymtended to bring [amount] to
Australia.

. In your statement attached to your protection wigglication you said

that if you do not pay [amount] requested by [PerXf [Person X]'s family

has the means to harm you.
did not mention this as the reason [Person X]'sifamant to harm you at the hearing
on [date].
at hearing on [date] when asked by the Tribunal WWsrson X]'s family want to
harm you, you said the reason [Person X]'s famigntimo harm you if you return to
Columbia is they thought you were going to Austraid study, albeit helped by
[Person X]. You said they thought that love devebbpn her place and that you
proposed and then changed your mind. You saidameilyf did not initially support it
because of your lesser family background. You $he family want to harm you
because you have dishonoured their daughter.

. At hearing on [date] you said [Person X]'s famihotught you were

going to Australia to study, albeit helped by [Pers] and that they thought

you were from a lesser family.
your application for a [visa] a statutory declavatiwas submitted by [Person X]'s
[relative], [name] (attached). In that statement shys that you were already in a
relationship with her [relative] when she travelléd Columbia, that you had



discussed marriage on the phone prior to you cortongustralia and that you had
plans to start a family as soon as you came torAlist She also states “ our family
supports this marriage because we know [the apy]ica well educated and from a
good family.”

inconsistencies cast doubt on the claim that year is well founded and that you will
be persecuted for one of the Five Convention reagoyou return to Columbia and
may lead to a finding that you do not meet theviaah¢ criteria for the grant of a
protection visa.

also indicates that you may not be credible andl ekilence has been created and
provided to the Department and Tribunal to obtajpr@tection visa. This may lead
the Tribunal to find that you will not be persealfer one of the Convention reasons
if you return to Columbia and that you do not mibet relevant criteria for the grant
of a protection visa.

No reply was received by the Tribunal from the aapit by the time of this decision.
The letter was returned to the Tribunal with thigeelemarked, return to sender. The
Tribunal sent it to the address given by the applién his application for review.

FINDINGS AND REASONS

On the basis of the Colombian passport sightedhbyTribunal, the Tribunal finds
that the applicant is a citizen of the RepublicGdlombia and assesses his claim
against that country.

The applicant claims fear of persecution in Colanbécause he has dishonored the
daughter (Person X) of a wealthy and powerful fgnml Colombia. He also claims
that he will be harmed if he returns to Colombiahasdid not pay Person X the
money for marrying him and that as a result hernlfawill harm him on his return to
Colombia. In addition, while he did not directlyach it, he inferred that he will be
unable to obtain employment in his profession beeanf the power of Person X's
family.

The Tribunal finds that the applicant’s testimoeywague, internally inconsistent and
implausible amounting to a fabrication for the m@sset out in the paragraphs below.
As a result is does not accept that the applicastdishonored the daughter (Person
X) of a wealthy and powerful family in Colombia, liMbe harmed for not paying the
money to Person X if he returns to Colombia and lvélunable to obtain employment
in his profession if he returns to Colombia.

Dishonouring Person X

The Tribunal does not accept that the applicant bél persecuted if he returns to
Colombia as he dishonoured the daughter of a weatid powerful family in
Colombia who will harm him if he returns to Colorabdue to the inconsistent
evidence.

The applicant claimed at hearing that Person Xsilfathought he was coming to
Australia to study, although he was helped by RedsoHe said they thought that he
lived in her place for free in Australia and thaté developed and that he changed his



mind just before they were to be married. He saealfamily believed that as a result
he had dishonoured their daughter as his famipp@rer than hers.

The witness when asked why the applicant was ajmefugee status indicated that
she knew families seek revenge when people are dnatwhen asked why Person X
would be hurt she said because they had problemshgudid not go into people’s
private life.

However, as was put to the applicant in the s.4téer, to which the applicant did
not reply, in the applicant’'s application for aaigspecific subclass visa) a statutory
declaration was submitted by Person X’s relativethiat statement she says that the
applicant was already in a relationship with helatree when she travelled to
Colombia, that he had discussed marriage on thenglpuior to him coming to
Australia and that he had plans to start a fansly@on as he came to Australia. She
also states “ our family supports this marriagealise we know [the applicant] is well
educated and from a good family.”

The Tribunal would expect that if the applicantgim was true, his evidence given at
hearing would not be inconsistent with a pre-emgtstatement made by Person X’s
family, before the applicant entered Australia e particular visa. Although the
witness gave evidence that the applicant was amgjmefugee status because the
family could seek revenge because Person X is bhet,was unable to provide any
details and when asked why she said she does not@people’s private life. As a
result the Tribunal has placed little weight onstevidence as it is very vague and
lacks detail. As the applicant did not reply to th&24A letter to explain this
inconsistent evidence which goes to the heart efapplicant’s claim, the Tribunal
does not accept the truthfulness of the claim.

As the Tribunal does not accept that the appligahtbe persecuted if he returns to
Colombia as he dishonoured the daughter of a weatid powerful family in
Colombia, it does not accept that he will be hariogdher family for this reason if he
returns to Colombia.

Payment of Money

The applicant claims that he will be harmed by &erX’s family for not paying
Person X money to marry her. The applicant clainag he came to Australia on a
particular visa to genuinely marry Person X andt stgfamily with her. He said both
he and Person X decided that he should move ousaktethen Person X started to
ask him for money to marry her, a specific sum otige she would tell the
Immigration Department. He said that when he tadd he was going to return to
Colombia, she said she hoped all went well for imd that her family are waiting for
him. He claims that her family are from a powertaltel and he is unable to obtain
protection from the police, if he returns to ColamlHe claims as Person X’'s family
are very powerful that he will be unable to obtamployment in his profession, he
fears they may harm both him and his family analaems that they have called his
father a number of times asking when he will return

In support of his claim the applicant submittechpet which he claims is him talking
with Person X on the phone about the money. Hengldiat hearing it was a record of



conversation made at a particular time, but acogrdo the tape it was made much
earlier. He claimed at hearing that it is evidetitat Person X is threatening him.
Although the tape indicates a money transactionulmarriage to defraud the
Department to obtain a visa, it does not indichtd the applicant will be harmed by
her family for not paying the money.

The Tribunal finds that the applicant’s testimorsy internally inconsistent and
implausible amounting to a fabrication for the m@sset out in the paragraphs below.
As a result is does not accept that the applicalhber harmed by Person X’s family
for failing to pay money to Person X for the abdriearriage.

As indicated above, the applicant provided incdesisevidence when asked why
Person X’'s family would want to harm him. When atskg the Tribunal why Person
X’s family would want to harm him, he said because had dishonoured their
daughter. However as detailed above, the oral ae&én this regard is inconsistent
with pre-existing statement made by a family menfbethe visa.

The Tribunal also finds it implausible and incotesnd that on the one hand the family
would what to harm the applicant because he dislmeadbotheir daughter because he
did not marry her, as the applicant claims and thignalso harm him because he has
failed to give her money for the aborted marriagaldIf the family so prized their
daughter that they would harm her fiancée for rgilito marry her, it seems
implausible and inconsistent that they will alsorhdim for failing to pay her money
for a marriage deal.

The applicant was also unable to provide any datadl was vague about Person X’s
family cartel. When the Tribunal asked what Per3gs family organisation was
called, he said in Colombia they are cartels. WthenTribunal asked the name of the
cartel, the applicant paused and he said theeiféeecdt cartels and they support each
other. The Tribunal would expect that if the apgfitwas fearing persecution at the
hands of this cartel, he would have more detatl ttha which he was able to provide
to the Tribunal.

The applicant was also internally inconsistent alto& company. At hearing he stated
that he started a company and that it was registétewever, as was put to him in the
section 424A letter in his application for a visadaat interview with the Department

delegate he never mentioned that he started noedarcompany rather he said that
he worked in a particular workplace and managedrtacplar section. When this was

put to the applicant at hearing the applicant wague when he said it was in a trial
period, that it was not registered, well not peremdly registered. He was further

unable to provide any documentation that he owneahapany.

While the applicant has provided taped evidenchli®fconversation with Person X

about the exchange of money for marriage, it plétés weight on this as it is unable

to verify who is talking. In any event, even if eall was done for a payment to marry
and obtain a visa, it is not evidence that theiagpt will face harm from Person X’s

family if he returns to Columbia. The only eviderisehe applicant’s oral evidence

which is unreliable.



On the basis of the applicant not being a witndssuth for the reasons outlined

above, the Tribunal does not accept that thereamagborted monetary deal between
the applicant and Person X for a visa, it therefdlwes not accept that the applicant
will be harmed by Person X's family if he returms@olumbia for the breakdown of

this agreement. The Tribunal does not accept thatetis a real chance of the
applicant being persecuted if he returns to Colambhe Tribunal is not satisfied on

the evidence before it that the applicant has &feehded fear of persecution within

the meaning of the Convention as qualified by tlee A

For the reasons outlined above the Tribunal doéscaept that the applicant will be
targeted by Person X’s family if he returns to Qobia as he has dishonoured their
daughter or because he has not paid money todheghter. It does not accept that he
will face persecution as he owes Person X moneyheifailed marriage transaction,
and therefore does not accept that either he diamdy will be harmed if he returns
to Columbia. It also does not accept that he wellumable to obtain employment in
his profession as a result of the above two cldirs returns to Columbia.

The Tribunal does not accept that there is a rbahce of the applicant being
persecuted if he returns to Columbia. The Tribugsahot satisfied on the evidence
before it that the applicant has a well-founded ftdgersecution within the meaning
of the Convention as qualified by the Act.

CONCLUSIONS
Having considered the evidence as a whole, theumabis not satisfied that the
applicant is a person to whom Australia has praeabbligations under the Refugees

Convention. Therefore the applicant does not gathef criterion set out in s.36(2)(a)
for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA)
visa.



