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INTRODUCTION

With an estimated population of over 68 million, the Democratic Republic of
Congo (DRC—formerly Zaire) is situated on a territory one quarter the size of
the United States. Despite one of Africa’s most brutal encounters with colonial
exploitation, Congo’s abundance of natural resources led to high expectations
upon attaining independence in 1960. However, prospects for national devel-
opment deteriorated quickly and were subsequently ruined by three decades
of autocratic, patrimonial rule headed by late president Mobutu Sese Seko. In
April 1990, Mobutu made a political volte-face by lifting the ban on partisan
politics, raising citizens hope for a new era of stability and social justice. But
the national euphoria was short-lived, as the DRC would soon be rent by ethnic
strife and two consecutive wars touched off by a massive influx of refugees from
neighboring Rwanda and Mobutu’s failure to deliver on his promise to restore
democratic rule. Conflict was fueled by a broad set of domestic and interna-
tional actors intent on controlling economic and political power in portions of
the Congo’s resource-rich zones.

Now in the third year of its renewed experiment with multiparty gover-
nance, the future of the Congolese state remains precarious. The second war,
which included numerous regional states and irregular armed groups, has
largely subsided, but parts of the country, especially in the east, remain unstable
and insecure. Nevertheless, most of the country is calm and relatively stable.
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Five years of the bloody conflict ended when the government and key rebel
groups signed the so-called Global and All-Inclusive Peace Agreement, other-
wise known as the Sun City Accord, in December 2002. The peace settlement
paved the way for the formation of a transitional government of national unity
headed by Joseph Kabila, who had been serving as interim president since his
rebel-turned-president father was assassinated in January 2001. The transitional
constitution required power sharing between the president and four vice presi-
dents, two from the former rebel groups, one from the political opposition, and
one from Kabila’s political movement. In addition, the central government was
assigned five critical responsibilities: reunification, restoration of peace, recon-
struction of the country, restoration of territorial integrity, and state control over
the entire national territory; national reconciliation; formation of a restructured
and integrated national army; organization of free and transparent elections at
all levels, with a view to the creation of a democratic constitutional government;
and the establishment of institutional structures for a new political order.'

Following its inception in 2003, the transitional government began to
attempt the disarmament, demobilization, and reintegration (DDR) into civil-
ian life of an estimated 150,000 government troops and irregular combatants,
with an additional 150,000 unified into a national army.” Progress toward na-
tional unification has been slow, however, as the country remains divided into
different zones of de facto military and political control. Also, as demonstrated
by the resurgence of conflicts in the eastern provinces of Orientale, North Kivu,
and South Kivu, many senior militia commanders, determined to maintain a
grip on political power and economic resources, have been resisting the unifi-
cation programs. Furthermore, the DDR and military reform programs have
proved extremely complex due to the country’s size and constraints, as well as
inadequate funding and poor coordination and management.’

In December 2005, roughly two-thirds of eligible voters turned out to ap-
prove a new democratic constitution. The new charter, which entered into
force on February 18, 2000, protects a wide range of civil and political rights.
Constitutional provisions on citizens’ voting rights were regulated by a March
20006 electoral law. The creation of a constitutional and legal framework paved
the way for the organization of historic multiparty presidential and parliamen-
tary elections later that year.

A peace agreement signed in January 2008 by the government and 22
armed groups active in eastern Congo, including the National Congtess for the
Defense of the People (CNDP), marked an important step toward restoration
of peace and stability in the region. The agreement called for an immediate ces-
sation of hostilities, disengagement of troops, the creation of a buffer zone, and
the return of Congolese refugees from neighboring countries under the supervi-
sion of the United Nations, the DRC government, and countries of asylum.*

It is difficult to overstate the destruction caused by the violence in the east.
Roughly 1.4 to 1.6 million people were displaced between 1998 and 2008,
most of them women and children. According to the International Rescue
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Committee, by early 2009 over 5 million people had died in the DRC as a
result of the direct and indirect effects of the war. Numerous testimonies con-
firm the misery wrought, especially in the three eastern zones—Ituri district
in Orientale province and North and South Kivu provinces—that continue to
experience active conflict.’

Notably, the economic dimension of the brutal conflict was initially ne-
glected, though it now receives significant international attention. In the
absence of strong regulation and a reliable system of oversight—Iet alone a more
diversified economy—individual buyers and companies involved in the miner-
als trade continue to enrich the warring parties.® A new factor in the resource
equation is the presence of China. In December 2007, Congo and China signed
a US$9 billion development loan agreement that commits Chinese state-owned
companies to undertake massive infrastructure projects and develop Congolese
mines. The deal will give China great influence in a country with a long history
of bad governance, prompting the International Monetary Fund and Western
donors to express concerns about the potential negative economic, human
rights, and environmental consequences. However, as in other parts of Africa,
much depends on oversight. If Congolese leaders are able to demonstrate firm
commitment to good governance and ensure that the agreement is carried out
well, it can be positive for the country.”

Against this backdrop of collapsed social institutions and infrastructure,
which has left the DRC with a national ranking of 168 out of 177 countries
on the UN Development Program’s Human Development Index, the Kabila
government is faced with the herculean task of providing essential goods and
services. It is estimated that 1,000 people continue to die daily from hunger,
disease, and other effects of war. With 80 percent of the population living under
the poverty line, life expectancy at birth is 46 years. Maternal and infant mor-
tality remain high and one out of every five children does not reach the age of
five.* While the government has taken some steps to improve state services,
grave questions remain unanswered about its commitment to the basic tenets of
democracy and the political will to address the wide spectrum of past failings.

ACCOUNTABILITY AND PUBLIC VOICE 1.53
FREE AND FAIR ELECTORAL LAWS AND ELECTIONS 1.75
EFFECTIVE AND ACCOUNTABLE GOVERNMENT 1.00
CIVIC ENGAGEMENT AND CIVIC MONITORING 1.67
MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 1.71

The 2006 elections took place in a very challenging environment, with numer-
ous difficulties faced by the organizers, including insufficient preparation time,
inadequate resources, transportation and communications bottlenecks, inexpe-
rience with multiparty elections, insecurity in the east, and unreliable popula-
tion data, to name but a few. Furthermore, the elections were conducted in the
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context of four decades of autocratic rule and a dismal legacy of corruption,
intra-elite rivalries, armed conflict, and human rights abuses. Insecurity not
only impeded electoral preparations and participation but also public confi-
dence in the balloting. Despite the fact that all parties signed and commit-
ted to a code of conduct, political debates were fraught with personal attacks,
bad-faith accusations between parties and individuals, and, at times, repetition
of unsubstantiated rumors in the media and elsewhere. Many political parties
expressed concerns over insufficient funding for their election campaigns.

In spite of the logistical challenges, nearly 18 million of the 25 million regis-
tered voters participated in the July 30 presidential and parliamentary elections,
while more than 15 million voters participated in the October 29 presidential
run-off and provincial elections. Election monitors noted with satisfaction the
degree of enthusiasm with which the parties and their supporters engaged in
the voting process.” On the other hand, international observers including the
Carter Center noted several procedural flaws that weakened the transparency
of the elections."

During the first round, 70 percent of the 25 million registered voters partic-
ipated in choosing among the 9,709 candidates contesting 500 parliamentary
seats in the National Assembly (NA). In all, 69 of the 275 registered political
parties won NA seats. While President Kabila’s PPRD won only 111 seats, he
eventually built an alliance known as the Alliance of the Presidential Majority
(AMDP) that comprised 332 seats. The opposition alliance led by Movement for
the Liberation of Congo (MLC) presidential candidate Jean-Pierre Bemba won
116 seats. Only 42 women were elected to the new body. The establishment of
the new parliament was completed in January 2007 with indirect elections to
the 108-member Senate, in which the AMP garnered 58 seats." The extremely
large number of parties makes political fragmentation a serious threat to the leg-
islative and oversight capacity of the new parliament. Other factors that work
to undermine Congo’s fledgling democracy include opposition incapacity, lack
of infrastructure, and the dominance of patronage within all levels of public
administration."

From the start, Joseph Kabila was the favorite to win the presidential race
despite his political inexperience and nagging questions about his nationality.
His popularity was strongest in the east, where he was generally regarded as the
man who ended the war. Moreover, considering the poorly regulated nature
of national affairs in Congo, Kabila’s incumbent status gave him an obvious
advantage over his two main opponents, Bemba and Oscar Kashala, a Harvard
professor who returned from exile only a few months prior to the elections.
According to one international commentator, Kabila’s “campaign team was
shocked by the surprisingly effective campaigns of his main opponents . . . in
the run-up to the election day, he dominated the state television and radio.
His opponents started to face more and more obstacles.”"® For instance, when
Kashala appeared to be posing a serious threat to Kabila’s political fortunes, the
“authorities . . . grounded his chartered aircraft on safety grounds. When he
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found an alternative, he suddenly discovered a nationwide shortage of aviation
fuel.”** Bemba, for his part, ran the risk of being assassinated by Kabila’s security
operatives in the heat of the presidential contest despite the fact that he still sur-
rounded himself with his MLC rebel militia.” Other pressure was also applied:
in January 2006, broadcasts at two private television stations and a radio sta-
tion owned by Bemba were suspended after airing a press conference featuring
remarks critical of President Kabila.

There were also reports of isolated cases of violence. In July, participants in a
Kinshasa campaign rally for Bemba—the leading alternative contender—Xkilled
a civilian and several security agents. On run-off day, October 29, a crowd
burned down several polling stations in Equateur province after security forces
accidentally killed a bystander. As a capstone, on November 21, Bemba’s sup-
porters set the Supreme Court building on fire to protest the election results,
in which Kabila was declared the winner with 58 percent of the vote. These
incidents were isolated overall; for the most part, Congolese voters conducted
themselves peacefully and the results of the 2006 elections received an overall
positive assessment from international observers.'® Notably, most voters rejected
the group that controlled their territory during the war, including in Kinshasa,
where Bemba garnered 70 percent of the vote."”

The predominantly nonviolent conduct of Congolese voters during the
elections was meant to signal to political elites their collective yearning for gen-
uine democratization of the country. Unfortunately, the prevailing configura-
tion of political forces in the country has so far been an impediment to such an
outcome. President Kabila and his supporters have continued to subordinate
democracy to the maintenance of order and stability. In the three years follow-
ing the elections, “there have been disturbing signs that the Congo’s democratic
transition is not only fragile, but that the newly elected government is brutally
restricting democratic space.”"®

Excessive use of force against political opponents in western Congo has been
fueled by the government’s lack of popularity in the region. In August 2006 and
again in March 2007, government troops launched military operations against
Bemba and his supporters, whose support base is in Kinshasa. According to
Human Rights Watch, soldiers and Republican Guards who took part in those
operations claimed that they were acting on Kabila’s orders to eliminate Bemba.
Hundreds were killed and hundreds more detained, including many who were
tortured."” After a long series of threats and maneuverings, Bemba ended up in
Belgium, where he was arrested and remanded to the International Criminal
Court (ICC) in May 2008 on war crimes charges. The government continues
to view natives of Equateur province, Bemba’s home region, as potential threats,
and incidents of harassment and arbitrary detention are frequent. In July 2008,
prominent MLC member Daniel Botethi was killed by Republican Guards.

The focus of abuse in Bas-Congo were adherents of the Bundu Dia Kongo
(BDK) politico-religious group, who were viewed as challengers to government
power, and singled out for harassment and attacks by government security
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agents because of their political alliance with Bemba and the BDK’s role in
promoting greater provincial autonomy. In June 2006, FARDC soldiers fired
on a demonstration by BDK activists, and in January 2007, the police and
FARDC soldiers clashed with BDK adherents in a bloody fight that resulted
in more than 100 deaths.”® Finally, in March 2008, police took preemptive
action against future BDK strikes by killing over 200 followers, destroying
BDK temples, and banning the group. As Human Rights Watch noted, the
actions against both the MLC and the BDK are illustrative of a phenomenon in
which small-scale violence by the government’s opponents elicits a response of
an altogether greater magnitude by the state security forces.”!

The constitution vests extensive executive, legislative, and military powers
in the president, who is the head of a cabinet of 45 ministers. The judiciary is
only nominally independent. While a process of decentralization is nominally
underway, the anticipated expansion from 11 provinces to 26—and the accom-
panying increase in revenue transfers—has yet to occur. Local elections sched-
uled for 2008 have not been held, and 10 of the 11 provincial governors are
allied with the AMP. The institutionalization of separation of powers via checks
and balances ranks low on the agenda of the Kabila government, a situation
attributable in part to the fact that recent peace settlements kept power largely
in the hands of former belligerents. Furthermore, the 2006 elections resulted
in only a limited infusion of new blood into the executive branch. With the
notable exception of Antoine Gizenga, leader of the Unified Lumumbist Party
(PALU), who served as prime minister in Kabilas government undil his resigna-
tion and replacement by Adolphe Muzito in 2008, most ministries have been
occupied by the president’s acolytes from the defunct transitional government.
Opposition incapacity and fragmentation has rendered the parliament ineffec-
tive in challenging the ruling coalition. The opposition lacks the unity and
sense of purpose to rally public opinion behind an alternative agenda.”” Despite
its limitations, parliament passed a number of important bills and attempted
to establish a nascent oversight capacity in its first two years. But since the
forced resignation in March 2009 of NA speaker Vital Kamerhe, who criticized
the administration’s joint operations with Rwanda (see Civil Liberties), most
observers consider the legislature to have regressed in activity, ambition, and
independence.

Overall, the government appeared uninterested in fulfilling popular aspi-
rations for a government of national unity. The Union for Democracy and
Social Progress (UDPS), the principle anti-Mobutu party, which spearheaded
the prodemocracy movement in the 1990s, boycotted the elections and has
no presence in the government. Similarly, Kabila did not co-opt the former
rebel coalition RCD, which played a major role in the 1998 military revolt
and served as the main political vehicle for Congolese Tutsi and Rwandan
influence in the course of the war. Instead, Kabila allied with one of Mobutu’s
sons, Francois Joseph Zanga Mobutu, who was brought into the cabinet in an
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attempt to broaden Kabila’s political base; this move reinforced public suspi-
cions that the current government strongly prioritizes maintaining power over
meaningful change.?

Like many African countries, post-conflict Congo has a limited capacity
to respond to the country’s staggering governance challenges. This situation,
coupled with donor pressure, has served as catalyst to the growth of the civil
society sector, with thousands of local and international NGOs emerging over
the past decade to provide critical services in place of the state. Civil society
still faces some difficult limitations. Many groups became politicized during
the democratic transition, especially prior to the 2006 elections.”* The gov-
ernment sometimes reacts harshly to criticism, as evidenced in the July 2009
description of Human Rights Watch and other groups as “humanitarian terror-
ists.”® Both national and provincial-level officials at times forcibly restrict civil
society activists from performing their work. Rights activists are at particularly
high risk of arrest, threats, and attacks, especially if their denunciations involve
security force actors. Meanwhile, increased parliamentary subservience follow-
ing Kamerhe’s resignation has denied civic groups what had been a promising
forum in which to press their views.

The new Congolese constitution provides for freedom of speech and of the
press. However, these rights are limited in practice by the Kabila government
and its supporters. Local press watchdog Journaliste en Danger reported 110
attacks on freedom of expression in 2008.2¢ Officials have used an array of oner-
ous licensing requirements as well as criminal libel laws to restrict free speech
and suppress political criticism, imprisoning journalists and clamping down
on broadcasters and newspapers critical of the authorities. In March 2009,
the mayor of Likasi ordered the closure of Radio Communautaire du Katanga
(RCK) and Radiotélévision Likasi 4 (RTL4), alleging that their coverage of a
local strike included defamatory remarks.?” In January 2007, Rigobert Kwakala
Kash, editor of Le Moniteur, was sentenced to 11 months in prison for libel
against the governor of Bas-Congo; although he was released after 35 days, the
publication was suspended for six months.?® Security laws are also employed.
In September 2008, a Global TV technician was arrested on charges of “incit-
ing rebellion” after the station was forced off the air following its broadcast of a
press conference featuring antigovernment remarks.”

Economic circumstances make the practice of journalism difficult. According
to the Committee to Protect Journalists, as of 2007 an estimated 80 percent of
Congolese journalists who did not have employment contracts accepted pay-
ment from politicians.** However, violence and intimidation against journal-
ists, particularly those critical of the government, pose an even greater threat. In
October 2007, Higher Education Minister Sylvain Ngabu purportedly ordered
policemen to beat several journalists after the private broadcaster Horizon 33
aired a news program discussing Ngabu’s decision to suspend the chancellor of
a local university.> The pattern of violence against reporters remained similar
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in 2008 and 2009, with journalists routinely threatened and assaulted and as-
sailants generally going unpunished. Intimidation and violence—including
repeated kidnappings and murders of journalists—are particularly rampant in
the east; several journalists for Radio Okapi, run by the UN and a Swiss foun-
dation, have been killed in South Kivu in recent years, and both foreign and
domestic reporters have been harassed and abducted by armed groups. Radio
Okapi journalists Serge Maheshe and Didace Namujimbo were shot and killed
in June 2007 and November 2008, respectively, and on August 23, 2009, Radio
Star presenter Bruno Koko Chirambaza was stabbed to death in Bukavu.’
Investigations into these murders have been slow, and trials have been severely
flawed.® In November 2009, the lead suspect in the Namujimbo case, who had
admitted his guilt before military prosecutors, escaped from prison five days
after his arrest.**

The government has also harassed media outlets, banning stations from
operating and censoring the content of their broadcasts. The High Authority
of Media continues to regulate outlets despite a constitutional provision man-
dating its dissolution. Outlets affiliated with the opposition, especially those
owned by Bemba, have been particularly targeted. In March 2007, the broad-
cast signals of several of Bemba’s stations were interrupted after he publicly
claimed that the army was embezzling money from its payroll.* That October,
then Communications Minister Toussaint Tshilombo Send banned 22 televi-
sion stations and 16 radio stations for alleged noncompliance with registra-
tion procedures. In September 2008, then Communications Minister Emile
Bongeli banned several radio television stations and ordered police to impound
the broadcasting equipment of Moli¢re Télévision. He granted the station’s fre-
quency to TVS1, which is owned by Prime Minister Adolphe Muzito, subse-
quently ignoring a court order that overturned the act.* Finally, on July 26,
2009, the government suspended Radio France Internationale’s broadcasts for
the third time that year, alleging that one of its programs had encouraged sol-
diers to revolt.””

There are scores of newspapers and periodicals in circulation. However,
daily newspapers reach only 6 percent of the population. Most media outlets are
either owned or funded by Congolese politicians, who utilize them to forward
their personal agendas.*® During the 2006 election campaign, party-funded tele-
vision channels and radio stations aired biased, propaganda-laden broadcasts,
while the state-run television channel featured predominantly pro-Kabila cov-
erage.”” While broadcasting has undergone notable expansion, it is still largely
dominated by the government-controlled state broadcaster, Radio-Télévision
Nationale Congolaise (RTNC). Radio has the broadest reach in the country
and stations often operate in remote areas. The state-owned La Voix du Congo
broadcasts nationally in French, Swahili, Lingala, Tshilubu, and Kikongo. As of
2007, internet use remained highly limited; of the 21 internet service providers
operating in the country, 12 were limited to the city of Kinshasa.** The govern-
ment does not restrict internet use.
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CIVIL LIBERTIES 1.98
PROTECTION FROM STATE TERROR, UNJUSTIFIED IMPRISONMENT,

AND TORTURE 1.13
GENDER EQUITY 1.33
RIGHTS OF ETHNIC, RELIGIOUS, AND OTHER DISTINCT GROUPS 1.00
FREEDOM OF CONSCIENCE AND BELIEF 4.67
FREEDOM OF ASSOCIATION AND ASSEMBLY 1.75

The 2006 constitution includes important human rights protections. However,
the government has failed to assure that legislation is consistent with constitu-
tional norms. Constitutional language banning torture is not complemented by
legislation defining it, nor has the parliament acted to align the penal code with
the UN Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment. Likewise, a draft law to implement ratification of the
Rome Statute of the ICC has sat in parliament since September 2005. Other
international treaties have also been signed; however, implementation again lags
far behind.*!

The Kabila government inherited an elaborate system of repression from
its predecessors. In addition to Kinshasa’s notorious Camp Kokolo, the govern-
ment currently maintains various large and small prison facilities under the
control of an array of security force agencies. The National Intelligence Agency
(ANR) and Republican Guard, both of which often engage in actions that
exceed their legal mandates, report directly to the president, and certain intel-
ligence agencies and units within the Congolese National Police (PNC) have
also been implicated in high-profile cases of arbitrary detention and abuse.*?

Those detained face bleak conditions. In 2006, the Ministry of Justice, sup-
ported by the international community, initiated a formal process of prison re-
form in Congo. Despite efforts to reform the penitentiary system, prisons across
the country remain among the worst in Africa.” Nearly all facilities are char-
acterized by harsh and even life-threatening conditions, including severe over-
crowding, inadequate or nonexistent health care, and abuse by guards. Family
members and friends are generally the only source of food and other necessities
for inmates, leading to malnutrition and occasional death. Small prisons gener-
ally do not have separate facilities for women and juveniles.** Prison buildings
are in such disrepair that jailbreaks are common, including by soldiers and other
convicted rights violators. Human Rights Watch estimated at least 200 political
prisoners at the end of 2008.%

Abuses by nonstate actors continue to plague the DRC. In particular, de-
spite a series of initiatives aimed at achieving peace and national reconciliation,
armed groups continue to operate in North and South Kivu provinces, as well
as Ituri. Two of the primary combatants in recent years were the Democratic
Forces for the Liberation of Rwanda (FDLR), led by Hutus who took part in
the 1994 genocide in Rwanda and fled in its aftermath, and their opponents,
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the previously Rwanda-supported CNDP, headed by renegade General Laurent
Nkunda until his detention by Rwandan forces in January 2009. Relations
between the Kinshasa government and both groups have vacillated between
hostility and tacit agreement. A cease-fire agreement signed in January 2008
with 22 groups, including the CNDDP, ended that August, when heavy fighting
between the government and CNDP commenced. Despite its freedom-fighter
rhetoric, CNDP fighters frequently engaged in various appalling human rights
abuses, including abductions, forced displacement, extortion, and recruitment
of child soldiers. Following Nkunda’s arrest in January 2009, the CNDP agreed
to integrate with the Armed Forces of the Democratic Republic of the Congo
(FARDC) and continue the fight against the FDLR. To the outrage of human
rights groups, the Congolese government agreed to allow Nkundas deputy
Bosco Ntaganda to join FARDC despite the existence of an ICC warrant for
his arrest. Indeed, the ICC’s first trial, which began in January 2009, seeks
to convict Ntaganda’s former rebel associate Thomas Lubanga of conscripting
child soldiers into a militia in Ituri.

Joint operations with Rwanda against the FDLR occurred during January
and February 2009, with MONUC taking Rwanda’s place starting in March
in an operation known as Kimia II. Rights groups considered MONUCs par-
ticipation tantamount to complicity with FARDC’s abuses, but MONUC
considered it preferable from a military and ethical perspective to staying on
the sidelines. It is estimated that around 6,000 FDLR fighters remain in the
DRC; several thousand were repatriated to Rwanda between 2007 and 2009.%
According to Human Rights Watch, abuses by all sides increased substantially
during Kimia II, with both the FDLR and FARDC punishing civilians in hor-
rific ways as revenge for communities’ alleged cooperation with the other side.?’

Well over a dozen other armed groups continue to operate in the east. De-
spite a 2006 ceasefire agreement between government forces and ethnic militias
in Ituri, human rights violations by the militias increased in 2008 because of
the failure to address “the social, structural, and distributional injustices; the
absence of state institutions; and the plundering of the region’s resources for
the benefit of a few.”*8 The Lord’s Resistance Army (LRA), a notorious Ugandan
militia that fled into a remote region in Orientale in 2005, inflicted massive
damage on civilians after a government offensive began in December 2008.
Local militia groups known as Mai Mai commit abuses in a number of regions
in the country. Notably, a Mai Mai commander was convicted, along with 20
associates, of crimes against humanity in March 2009.%

Even in non-conflict zones, dismal economic conditions continue to foster
crime and instability. Crime poses a serious threat to property and personal
safety in Kinshasa, and has been on the rise in Goma, Bunia, and other cities
in the east. Vehicle theft, burglary, and armed robbery, are frequent throughout
the country. A large number of crimes are believed to involve security force per-
sonnel, and impunity is near-total in many areas, especially in the east. Congo
is a source and destination country for men, women, and children trafficked
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for the purposes of forced labor and sexual exploitation; much of this traffick-
ing occurs within the unstable eastern provinces and is perpetrated by armed
groups outside government control.” There is little available redress for victims
of violations. There is no national ombudsman or human rights commission,
although a draft law to create a national commission passed the Senate in July
2008.5" A truth and reconciliation commission was formed in 2004 but clear
rules were never established, violators were represented within the body, and it
was disbanded in 2006 without having held a hearing. Reestablishment of the
commission was discussed in 2008 and 2009.

Despite constitutional provisions upholding the equality of the sexes
and mandating the elimination of discrimination against women, Congolese
women continue to face unequal treatment in virtually every sector of society.
Patriarchal cultural and religious traditions, which are particularly entrenched
in rural areas, contribute to these restrictions and the generally difficult envi-
ronment. According to National Union of Congolese Workers (UNTC) vice
president Marie Josée Lokongo Bosiko, husbands, traditions, religions, and
sects are the main obstacles preventing Congolese women from assuming posi-
tions of responsibility in society.’> The family code requires a married woman to
“obtain her husband’s authorization to effect legal acts” and receive permission
before accepting a salaried job. The government has submitted a draft revised
family code aimed at bringing regulations in line with the new constitution and
international standards, but the code remained unreformed as of mid-2009.%

Violence against women, including rape and sexual slavery, has reached
epidemic levels in the last decade, particularly in the Kivus. Combatants from
all sides in the conflict have routinely utilized rape as a weapon of war, a
practice that groups such as Human Rights Watch have recounted in hor-
rific detail.** In addition to physical and emotional trauma, victims of sexual
violence often contract diseases including HIV and are rejected by family
members and the local community. A landmark law passed in 2006 explicitly
recognized the crimes of sexual slavery, harassment, pedophilia, and forced
pregnancy within the penal code, while increasing criminal penalties and pro-
tections afforded to victims.”® The law is conspicuously silent, however, about
legal protection against spousal rape.

In the absence of capacity and will to investigate and prosecute such vio-
lence, both government soldiers and militias in the east, and to a lesser degree
in other parts of the country, continue to commit mass rape with impunity.
The UN Population Fund reported over 15,000 incidents of sexual violence
in 2008, and Human Rights Watch reported a substantial increase in 2009,
noting that 65 percent of the new cases were committed by FARDC soldiers.>
The group also stated that the 7,700 recorded rape cases in North and South
Kivu in 2008 had resulted in just 27 convictions of soldiers.”’” In spite of the
strengthened laws, law enforcement officials and magistrates continue to grant
bail or disproportionately lenient sentences to men accused of rape and urge or
force female victims to settle out of court, abusing those who fail to comply.*®
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Slow progress in the prosecution of ordinary soldiers for sexual violence has
generally not extended as far as bringing senior military officers to justice for
either their own crimes or those committed by soldiers under their command.*
In 2009, however, several officers, including at least one colonel, were convicted
on rape-related charges.

The DRC is comprised of upwards of 250 ethnic groups concentrated re-
gionally, and the new constitution confers legal equality on all citizens regard-
less of ethnic origin, gender, age, or religious affiliation.®® Identification with
the Congo as a nation-state is relatively strong, but ethnicity has been a promi-
nent factor in politics and the formation of armed groups.®’ Discrimination on
the basis of ethnicity remains a common practice by members of virtually every
group and is evident in private hiring patterns in some cities. Although President
Kabila’s cabinet and office staff are geographically and ethnically diverse, a sig-
nificant amount of political influence remains in the hands of individuals from
Katanga. Conversely, natives of Equateur province are often singled out for
abuse by the security forces, especially in Kinshasa, as it is assumed that they are
Bemba partisans.

Birth within the national territory does not automatically confer citizen-
ship on a person. The 2003 constitution and the nationality law of 2004 pro-
vided means for immigrants and long-term residents to acquire citizenship.
However, this development brought only partial relief to the Banyamulenge
Tutsi residents of South Kivu, whose nationality has been the subject of heated
controversy on account of their Rwandan ancestry. To make matters worse,
the latest constitution does not allow dual citizenship.®* Congo has a popula-
tion of approximately 600,000 Pygmies, who are believed to be the original
inhabitants of large swathes of the country. Pygmies living in remote areas were
often caught in the crossfire during the wars, and discrimination against them
remains pervasive. The government has done little to encourage them to par-
ticipate in the political process.®

Life for disabled citizens is likewise fraught with difficulty. Although dis-
crimination is banned, the state is not required by law to provide government
services to the disabled, and both educational and employment opportunities
for disabled people are severely constrained. The government has few resources
to address these inequities, although it has contributed some minimal funding
towards the construction of vocational educational centers geared towards pro-
viding the disabled with sewing, carpentry, and other skills.*

The constitution provides for freedom of religion. Approximately 50 per-
cent of the national population is Roman Catholic, while 20 percent is mainline
Protestant. A Christian sect, the Kimbanguistes, and Muslims both comprise
9 percent. Congo prides itself on providing a setting for peaceful coexistence
among religious groups. Registration of religious groups is governed by a rela-
tively straightforward process.®® The Kabila administration has generally upheld
the constitutional guarantee of religious freedom. However, there are growing
concerns that religious groups that challenge the legitimacy of the government
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could be punished. The banning of the politico-religious BDK in March 2008
represented a turn in this direction.

Historically, unions have been an important part of civil society. Throughout
the colonial and postcolonial eras, they served as institutional forums where
workers met to articulate demands for improved working conditions and politi-
cal reform. During the 1990s, unions played an important part in the prode-
mocracy protests that led to the collapse of the Mobutu dictatorship. The law
permits workers to form and join trade unions without prior authorization.
Although discrimination against unions is illegal, the law has not been enforced
effectively. In recent years, labor unions have functioned throughout the
country, albeit in weak form. Only a small percentage of workers are formally
organized. Collective bargaining is limited, and public sector wages are set by
decree. In the private sector, the government has failed to prevent or counteract
a rash of parallel and sham unionism centered on the extractive industries.® In
2007, 6,000 employees of the Bakwanga Mining Company (MIBA), the main
diamond mining company in Eastern Kasai, were denounced by local officials
and MIBA management and received several death threats from anonymous
sources following a decision to strike in protest of poor working conditions.®’

Although freedom of assembly is constitutionally protected, government
insecurity leads to restrictions in practice. Organizers of public events are
required to register with local authorities. According to the law, organizers are
authorized to hold an event unless the local government specifically denies
authorization. In keeping with a pattern that dates back to the Mobutu era,
government security forces often disperse unregistered protest marches or meet-
ings, often under the pretext of restoring public order.

RULE OF LAW 1.15
INDEPENDENT JUDICIARY 1.00
PRIMACY OF RULE OF LAW IN CIVIL AND CRIMINAL MATTERS 1.60
ACCOUNTABILITY OF SECURITY FORCES AND MILITARY

TO CIVILIAN AUTHORITIES 1.00
PROTECTION OF PROPERTY RIGHTS 1.00

Congo’s civil law system is a legacy of Belgian rule, but customary law is still
in force in many parts of the multiethnic, largely rural country. Traditional
private domain issues such as marriage and divorce, inheritance, and land ten-
ure are regulated by customary laws in the various traditional communities.®®
The 2006 constitution institutionalized the principle of judicial independence
by removing the executive’s power to appoint magistrates and judges, granting
this power instead to the Supreme Council of the Judiciary (CSM), which was
finally created in August 2008 but remained nonfunctioning as of mid-2009.
The constitution also divided the Supreme Court of Justice’s functions into a
Constitutional Court, a Court of Appeals, and a Council of State empowered

13
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to oversee constitutional, judicial, and administrative issues, respectively. These
bodies are charged with overseeing a system of lower civilian and military
courts.”” However, the government has been slow in implementing the new sys-
tem. It has yet to pass legislation providing for the creation of the three Supreme
Court bodies.”

Regardless of constitutional intent, Congolese judges are subject to undue
influence from government officials and powerful individuals. The CSM,
which should be the linchpin of judicial independence, remains unable to act
as a disciplinary body. Executive interference in the judicial system is routine.
In February 2008, while the parliament was still deliberating on the creation
of constitutionally mandated judicial institutions, President Kabila forced 89
magistrates into retirement, including the president of the Supreme Court and
the prosecutor general.”! While Kabila depicted the dismissals as a corruption
purge, the 28 new magistrates hired to fill the posts were unqualified for their
new positions, and most analysts—though not necessarily most citizens—viewed
the president’s actions as undue interference in the judiciary. In response, the
Magistrates’ Union organized a strike.”” In July 2009, the president dismissed
another 165 magistrates, again on the basis of alleged corruption. His actions
were viewed by some as an attempt to distract public attention from executive
malfeasance.”” Overall, the combination of government neglect and incapacity
results in a justice system plagued by corruption, particularly among magis-
trates, who receive a monthly salary of less than US$200.7 This systemic weak-
ness is exacerbated by both the lack of a functioning judicial training body to
instill ethical and legal standards.”

Due to underfunding and understaffing, access to justice remains extremely
limited outside of Kinshasa. In 2007, only 0.75 of the budget was allocated to
the judicial branch.”® Of the mere 2,000 magistrates serving in the country,
fully two-thirds work in Kinshasa, Matadi, and Lubumbashi; only 50 of the
country’s 200 courts were operational in 2008.”7 In rural areas, citizens often
resort to vigilante justice rather than rely on either the clogged lower courts or
informal local systems where judicial decisions are dispensed by any authority
present.”® Moreover, in approximately 70 percent of all cases, judicial decisions
go unenforced due to scarcity of resources and the inability of citizens to pay
enforcement costs.”” In an effort to provide remedies, the Ministry of Justice
in 2007 announced a Plan of Action for Justice Reform that included judicial
training and an expansion in the number of judicial officers; it was followed in
2009 by a Ministry of Justice Roadmap on similar themes.*” Implementation
will be planned and monitored by the Mixed Committee on Justice (CM]),
which includes both international and domestic planners and has helped coor-
dinate some successful initiatives.®' Although the constitution provides for the
presumption of innocence until guilt is proven, this right is often violated in
practice. Lawyers are frequently denied access to their defendants, and both
defendants and lawyers are sometimes prevented from being present at trials,
which are often closed to the public. The right to appeal is not legally guaranteed
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in cases related to national security, armed robbery, and smuggling.®* The 2006
constitution limits military justice to members of the armed forces and police.
However, because penal codes have not been changed to reflect the new charter,
civilians are still prosecuted in military courts, where they possess fewer rights.®
Military court judges and prosecutors, while often dedicated, find their inde-
pendence limited by the atmosphere of impunity, which provides sound reasons
to fear retribution if they issue orders that displease officers.

Civilian control over the military remains extremely feeble, and is essen-
tially an abstract concept considering the degree to which power is held by
former combatants and the fluidity between state and nonstate fighters over
the evolution of the conflict. On the level of citizen interaction, the govern-
ment remains unable to rein in the military and police, who are so woefully
underpaid that corruption and illegal behavior are inevitable. Both active and
demobilized soldiers, deserters, and police continued to harass and rob civil-
ians and abuse women, with eastern Congo most affected. Searches without
warrants and forced labor are frequent as well. Lines of authority within the
military are opaque, with reintegrated ex-combatants often taking orders from
their former commanders even though dismantling and dispersing former units
was a specific objective of the reintegration process. Payroll theft by officers has
been a major problem, though some mechanisms introduced in recent years by
the government have decreased its prevalence. The international community
has invested substantial resources in collaboration with the Kabila administra-
tion to create inertia within the DDR and military reform processes, but in the
context of ongoing conflict, progress remains limited and fragile.

The treatment of top CNDP commanders incorporated into the military
who have been explicitly accused of appalling human rights violations is an ex-
tremely sensitive topic. According to MONUC, integration of the CNDP into
FARDC has been a particularly troubled process.** Nkundas case could poten-
tially be an embarrassment to both the Rwandan and Congolese governments,
given prior cooperation by both with the CNDP. Kabila was willing to co-opt
each rebel leader when he saw an opportunity to use the alliance to broaden
support for his military and political strategy. For the same reason, Kabila co-
opted former RCD officers who are widely believed to have engaged in flagrant
human rights abuses. Although some reports indicate that ICC prosecutions
have affected the behavior of militia leaders,® the fact that Bosco Ntaganda and
other wanted—and in some cases, convicted—officers remain active within
FARDC illustrate the government’s ongoing prioritization of peace over justice.
In May 2009 an amnesty law for acts in North and South Kivu since 2003 went
into effect. Although it specified that crimes against humanity were exempt,
observers feared the further entrenchment of impunity.*®

The law provides relatively clear definitions of property rights, but such
provisions are frequently violated by both state and private actors. The combi-
nation of a convoluted property code and an ineffective, overburdened admin-
istrative and judicial enforcement system renders the protection of property

15
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rights extremely difficult. While the government has made some attempts to
improve and harmonize its legal framework with the 2006 constitution, im-
plementation has lagged.?” Property rights remain especially unstable in the
east, where land conflicts resulting from forced displacement and ongoing
plundering and land seizures by armed groups and bandits are prevalent.®®
Furthermore, restricted land access, a legacy of past government policies that
stripped Congolese of their land rights under customary law and led to the
appropriation of their land by wealthy elites and foreigners, has been a driving
force in the current conflict.””

ANTICORRUPTION AND TRANSPARENCY 1.06

ENVIRONMENT TO PROTECT AGAINST CORRUPTION 0.50
PROCEDURES AND SYSTEMS TO ENFORCE ANTICORRUPTION LAWS 0.75
EXISTENCE OF ANTICORRUPTION NORMS, STANDARDS,

AND PROTECTIONS 1.00
GOVERNMENTAL TRANSPARENCY 2.00

The Mobutu era created a system in which power and corruption were synony-
mous, and its legacy will be difficult to overcome. The Congolese believe
that corruption is rampant in the country. Transparency International’s 2009
Corruption Perceptions Index ranked the DRC 162 out of 180 countries.”® Cor-
ruption is endemic at all levels of society and the scale of the government’s
anti-graft efforts has been wholly inadequate to the immense task. In addition,
insufficient salaries, which often are not paid for months at a time, fuel petty
corruption among civil servants, police, and soldiers. Administrative disrup-
tions designed to solicit bribes, known as tracasseries, are considered a part of
everyday life by the Congolese. Little progress to combat them has been made
in recent years, although some local-level initiatives have reported success.”

Institutional mechanisms to ensure accountability are thin at all levels of
the Congolese government. The 2006 constitution and the Code of Ethics of
Public Officials require the head of state, government officials, and civil servants
to submit assets declarations to the Constitutional Court.”> However, public
access to the statements is not stipulated. Owing to the weakness of the judicial
system, prosecution for corruption, particularly of government officials, is too
infrequent to act as a credible deterrent, though dismissals sometimes occur.
The independent press generally has not shied away from investigating corrup-
tion in the public sector or criticizing government policies. However, reporters
exposing graft expose themselves to the risk of arrest, intimidation, and violence
on a constant basis.

State presence in the economy has diminished from the height of the
Mobutu era, when state mining company GECAMINES controlled mineral
production. Accelerating mismanagement led to the company’s collapse by
1990. Since then, direct state production has been subordinated to partnerships
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with corporations as well as artisanal mining. Both during the conflict and after,
the government attempted to impose greater order, but the incentives for im-
proved oversight have, unfortunately, often been based more on opportunities
for rent seeking than maximization of state resources to benefit citizens. A new
mining code was enacted in 2002 and a complementary mining registry cre-
ated the next year, but the registry ended up linked to the presidency and in the
hands of a Kabila ally.”

The situation in Katanga, the DRC’s key copper and cobalt producing re-
gion, illustrates the unfortunate continuities between the Mobutu era and the
present. Despite continuous government control, the region’s riches have not
translated into sustained benefits for the local population, with corruption and
misguided regulation playing important roles. According to Global Witness,
“. .. at the end of 2005, at least three quarters of the minerals exported from
Katanga were leaving illegally.”** Attempts to achieve greater state control have
not always benefited either the state or local populations. For instance, tens of
thousands of artisanal miners were expelled from mining sites, with no alter-
native income source, as private companies moved in during the 2004-2008
commodities boom.” Similarly, state attempts to maximize revenue through
high export taxes and royalties have resulted in a massive, complex smuggling
system in which corrupt officials have enormous opportunity to profit from
graft. Conflicts of interest are also legion, as political officials in resource-rich
areas are often closely tied to the mining companies.

The Katangan mining trade is rational in comparison to operations in
North and South Kivu and Ituri, where officials of regional governments, rebel
groups, and FARDC members have scrambled for natural resources for over a
decade. The region is rich in cassiterite, gold, coltan, and wolframite, and the
quest to gain and maintain control of these strategic minerals played an impor-
tant part in prolonging the war.”®

Taxation represents another area in which the pathologies of Congolese in-
stitutions are evident. The essential tax relationship between citizen and state,
in which taxes act as investment in state services, is only minimally functional.
Most fee collection by government agents occurs informally and illegally, with
litdle citizen knowledge of what fees are legal. The education sector is plagued
by various forms of corruption.”” According to a recent report by TWN Africa,
mining companies use numerous negotiating and tax avoidance schemes to
minimize payments to governments, while also taking advantage of the inability
of national tax authorities to ensure compliance.”® Given the volume of min-
ing, significant revenues do reach the state—at least when commodities prices
are high—but a lack of transparency in revenue distribution creates conflict
between local and national authorities and provides incentives for individual
officials and local agencies to seek informal solutions.”” Deficiencies in cus-
toms administrations have created a vicious circle: rampant smuggling leads
the state to raise export taxes in search of revenue, thereby encouraging further
smuggling.'*

17



18 COUNTRIES AT THE CROSSROADS

Against this backdrop, the government’s anticorruption campaign has not
yielded significant results. The primary anticorruption law was enacted in 2005
and is considered an adequate framework, should it ever be consistently uti-
lized. A largely ineffective Ethics and Anti-Corruption Commission was created
in 2003 as one of five so-called citizen institutions mandated by the transitional
constitution, but did not cross over to the new constitution. The DRC lacks
both a national ombudsman and a complaints mechanism whereby victims of
corruption seek redress for corrupt acts. The State Auditor, which is in charge
of reviewing expenditures, is generally ineffective.'”!

A number of reviews of resource-exploitation contracts have occurred since
the 2002 peace agreement. The first report, by a commission within the tran-
sitional parliament led by Christophe Lutundula, produced a damning indict-
ment of mining sector management but no procedural overhaul. Another
government-initiated review of 61 mining contracts began in 2007 and led
to the cancellation or renegotiation of numerous deals. However, the Carter
Center noted that in terms of both process and final results, the review failed
to either attain its stated goals or set a precedent for more rational, transparent
concessions processes.'” Finally, a review of logging contracts resulted in the
October 2008 announcement that numerous deals would be canceled, with an
ongoing moratorium on new concessions.

The achievement of any significant governmental transparency remains
largely aspirational, and many officials do not share this goal. There is no free-
dom of information or other comprehensive law governing the provision of gov-
ernment data. In addition, the dissemination of information remains extremely
weak, and many citizens are unaware of important laws and regulations that
affect their personal interests.'” Since February 2008 the DRC has been a can-
didate to join the Extractive Industries Transparency Initiative (EITI) but must
abide by multiple steps to promote transparency before it is in compliance with
EITI principles. According to the Open Budget Index, the country provides
no information about its budget other than the final enacted document.'”* The
government has been working with the World Bank to institute a new procure-
ment code, but as of mid-2009 it remained unimplemented. In general, while
individual agencies and officials at times act to improve management and trans-
parency, most such progress is compelled by NGOs and international donors.

RECOMMENDATIONS

* Create an independent media regulation body mandated with applying
clear and consistent rules and processes prior to suspending or closing
media outlets.

*  Prioritize the prosecution of war crimes, beginning with vetting the human
rights record of all FARDC commanders and removing suspected violators
from their command positions.
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Adopt a multifaceted strategy to end impunity for crimes of rape and sexual
violence that include gender-sensitivity educational initiatives, rehabilita-
tion for victims of sexual violence, and a comprehensive protection program
to ensure that victims can testify against their attackers.

With the assistance of the international community, work to improve the
judiciary by improving judicial training, adding infrastructure and technical
capacity, expanding the territorial coverage of courts, and providing salaries
to judges and judicial staff at a level sufficient to diminish incentives for
corruption.

Systematically review and strengthen laws, policies, and institutions that
govern financial payments made by mining corporations to the national
government while also revising the tax system to diminish incentives for
evasion and smuggling.
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