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DETERMINATION AND REASONS

The Appdlant, acitizen of Maaysia, appeds, with leave, againgt the decison of an
Adjudicator (Mr G. Warr) that he has no right of gpped againgt the decison of the
Respondent on 9 October 1996 refusing to issue him with a confirmation of aright to remain
in the United Kingdom as the spouse of an EEA nationd exercisng Treeaty rights. Before
the Tribuna he was represented by Mr C. J. Brion of Brion & Co, solicitors, and the
Respondent was represented by Mr P. Saini of counsdl, instructed by the Treasury Solicitor.

The forma gatus of this goped to the Tribund is that, following service of the Appellant’s
notice of gpped, the Respondent aleged as a preliminary issue that the Appellant has no
right of gpped. The stated reason for that dlegation may be explained for the purposes of
this determination asfollows. (i) The Appdlant could have an in-country right of gpped only
under Article 18 of the Immigration (European Economic Area) Order 1994 (SI 1987/465)
asthe family member of anational of a Member State. (i) Article 2(2) of that Order
provides that for the purposes of the Order ‘spouse’ does not include a party to amarriage
of convenience. (iii) The Appellant has no clam except asa spouse. (iv) Heis (asdleged
by the Respondent) a party to amarriage of convenience. Hence (V) he has no in-country
right of apped.



The Adjudicator was requested to determine the right of apped asa preliminary issue, as
provided for by Rule 8(3) and 11(1) of the gpplicable rules, the Immigration Appeds
(Procedure) Rules 1984. In determining that preliminary issue, however, the Adjudicator
was concerned with the law relating to the rights of spouses of EEA nationds, and the
burden and standard of proof (if any) imposed on those who seek to obtain documents
granting or evidencing their rights to enter or remain in aMember State as a spouse. Those
are the mattersin issue before us.

The primary factsare not in disoute. We take them largely from the Adjudicator’s
determination. The Appellant was born on 19 January 1968. He arrived in this country on
27 December 1991. He was refused |leave to enter, but was granted temporary admission
for two days, expiring on 29 December 1991, when he was expected to return to Bangkok.
He failed to do s0, and remained hereillegdly. On 29 November 1994 he married Edel
Adrienne Mary McCarthy, who isacitizen of the Republic of Irdland. Her statusisnot in
evidence, but sheis said to have been in employment in the United Kingdom as atraffic
warden (according to the marriage certificate that was her occupation at the date of the
marriage) and to have been unemployed through illness snce an unknown date subsequent
to themarriage. The marriageisvdid in English law. On 16 December 1994 the Appdlant
applied to the Respondent to remain in the United Kingdom as the spouse of hiswife. The
Respondent invited the couple to be interviewed, but that invitation was declined. There
were then investigations by immigration officers. We do not need to set out the terms of the
officers reports. Given that the second report is by a person who purports to recognise the
Appdlant’ swife, it may be that there were investigations not recorded in either report. In
any event, the Respondent took the view that the Appellant was not cohabiting with hiswife
and, further, that his marriage had been entered into ‘ solely to evade statutory immigration
controls. He refused to issue a residence document on the ground that the Appellant’s
marriage ‘is one of convenience .

The Adjudicator noted that, before him, the representatives of the two parties agreed that,
given that the Appdlant and his wife were vaidly married, the Secretary of State bore the
burden of proving, to a high degree, that the marriage was a sham. He took account of the
immigration officers reports and an alegation, not contradicted by the Appellant, that the
Appdlant’s wife had been claming Income Support and Severe Disability Allowanceasa
sngle person living done. He found on the evidence thet the marriage was without
substance, contracted soldy for immigration purposes, and giving rise to no community
rights.

The Adjudicator further declined to hold in the Appellant’ s favour on two specific arguments
put by Mr Brion. The first was that the fact that the Appellant had entered into avalid
marriage was the end of the matter. The second wasthat, if the Respondent failed to refuse
an gpplication for aresdence permit within x months of the application, he was obliged to
grant it. These arguments are put again before us.

If we may summarise the Appdlant’s arguments, they are that Community law, in order to
promote rights of residence and free movement, severdly restricts the power of Member
States to require information or documentation before granting a residence permit to



members of the family of anationd of aMember State. If afamily member has produced
the documents required by Community legidation, heis entitled to his permit. It istherefore
not open to the Respondent to categorise the Appellant’'s marriage asa ‘ marriage of
convenience : heisrequired merdly to recognise the existence of avaid marriage and,
consequently, alawful rdaionship. It followsthat the provison in the Immigration
(European Economic Area) Order 1994, Article 2 (2) that * spouse’ does not include a
party to amarriage of convenience, is contrary to Community law. (We should add, for the
sake of completeness, that, with effect from 2 October 2000, that provision was replaced
by an identicd definition of ‘spouse in Article 2(1) of the Immigration (European Economic
Area) Regulations 2000 (SI 2000/2326).)

Mr Brion does not argue that the recognition of amarriage which is, in fact, a sham does
anything to promote Community principles. He submits that the question is what the
Secretary of Stateis entitled to do in order to check on the redlity of areationship whichis
formdly vaid. Hispogtion isthat the Secretary of State's powers are effectively redtricted
by the Community legidation and by Article 8 of the European Convention on Human
Rights. In the context of the present case, he argues, firg, that the Appellant had done &t all
that he was required to do; and, secondly, that the inquiries made were an interference with
his private life disproportionate to the aim the Respondent sought to achieve.

Both representatives produced full skeleton arguments and bundles. We are grateful to both
for their guidance in an area of some complexity. Reference was made to decisions of the
European Court of Justice in Knoors[1979] ECR 399, Diatta (Case 267/83) [1985] ECR
567, Levin (Case 53/81) [1982] 2 CMLR 454, Lair v Universitét Hannover [1988] ECR
3161, Surinder Singh (Case 370/90) [1992] Imm AR 565, Brennet v Pdletta (‘ Palettall’)
[1996] ECR 1-2357, Bouchoucha [1990] ECR 1-3551, Kefalas [1998] ECR 1-2843 and
Centros Ltd [1999] ECR 1-1459; decisons of the High Court in Husseyin [1988] Imm AR
129 and Cheung [1994] Imm AR 104; determinations of the Tribuna in Kwong (10661),
Lau (10859), Wong (12602), Y uen (12960), Desmond (15063) and Y uen (18283); and a
determination of an adjudicator, Professor A. Grubb, in Chu (TH/4019/95).

We must consider firgt the Community legidation, because any right the Appellant has under
Community law would survive any purported restriction of it by nationa law. The materids

to which we have been referred are the following. We set out only the parts gppearing to us
to be relevant.

Regulation (EEC) No 1612/68 of the Council

Article 10

1. The following shdl, irrespective of their nationdity, have the right to ingtal themsdves with
aworker who isanationa of one Member State and who is employed in the territory of
another Member State:

(&) his spouse and their descendants who are under the age of 21 years or are dependants,
(b) dependent relativesin the ascending line of the worker and his spouse.



2. Member States shdl fadilitate the admission of any member of the family not coming
within the provisions of paragraph 1 if dependent on the worker referred to above or living
under hisroof in the country whence he comes.

Council Directive 64/221/EEC

Artice1

1. The provisions of this Directive shal gpply to any Nationa of aMember State who
resdesin or travels to another Member State of the Community, either in order to pursue an
activity as an employed or self-employed person, or as arecipient of services.

2. These provisons shdl gpply aso to the spouse and the members of the family who come
within the provisons of the regulations and directives adopted in thisfield in pursuance of the

Tresty.

Article5

1. A decison to grant or to refuse afirst residence permit shdl be taken as soon as possible
and in any event not later than sx months from the date of gpplication. The person
concerned shdl be dlowed to remain temporarily in the territory pending a decision ether to
grant or to refuse a residence permit.

Council Directive 68/360/EEC

Article 1

Member States shall, acting as provided in this Directive, abolish restrictions on the
movement and residence of nationds of the said States and of members of their familiesto
whom Regulation (EEC) No 1612/68 applies.

Artide4

1. Member States shal grant the right of residence in their territory to the persons referred
to in Article 1 who are able to produce the documents listed in paragraph 3.

2. Asproof of theright of resdence, a document entitled ‘ Residence Permit for a Nationd
of aMember State of the EEC' shdl beissued. This document must include a statement
that it has been issued pursuant to Regulation (EEC) No 1612/68 and to the measures taken
by the Member States for the implementation of the present Directive. ...

3. For the issue of a Residence Permit for a National of a Member State of the EEC,
Member States may require only the production of the following documents;

-- by the worker:

(& the document with which he entered their territory;

(b) a confirmation of engagement from the employer or a certificate of employment;

-- by the members of the worker’ s family:

(¢) the document with which they entered the territory;

(d) adocument issued by the competent authority of the State of origin or the State whence
they came, proving ther reaionship;

(e) inthe cases referred to in Article 10 (1) and (2) of Regulation (EEC) No 1612/68, a
document issued by the competent authority of the State of origin or the State whence they



came, testifying that they are dependent on the worker or that they live under hisroof in such
country.

4. A member of the family who is not anaiond of aMember State shal be issued with a
residence document which shdl have the same vdidity asthat issued to the worker on whom
he is dependent.



Council Directive 73/148/EEC

Artice1

1. The Member States shall, acting as provided in this Directive, abolish redtrictions on the
movement and residence of:

(&) nationals of aMember State who are established or who wish to establish themsdvesin
another Member State in order to pursue activities as self-employed persons, or who wish
to provide services in that State;

(b) nationas of Member States wishing to go to another Member State as reci pients of
Services,

(¢) the spouse and the children under 21 years of age of such nationdls, irrespective of thelr
nationdity;

(d) the rdlatives in the ascending and descending lines of such nationds, which reatives are
dependent on them, irrespective of their nationdity.

2. Member States shdl favour the admission of any other member of the family of anationd
referred to in paragraph 1 (a) or (b) or of the spouse of that national, which member is
dependent on that nationa or spouse of that nationa or who in the country of origin was
living under the same roof.

Article4

2. Theright of residence for persons providing and receiving services shdl be of equa
duration with the period during which the services are provided. Where such period
exceeds three months, the Member State in the territory of which the services are performed
shdl issue aright of abode as proof of the right of resdence. Where the period does not
exceed three months, the identity card or passport with which the person concerned entered
the territory shdl be sufficient to cover his stay. The Member State may, however, require
the person concerned to report his presence in the territory.

3. A member of the family who is not anationd of aMember State shdl be issued with a
residence document which shall have the same vdidity has that issued to the nationa to
whom he is dependent.

Article 6

An applicant for aresidence permit or right of abode shall not be required by a Member
State to produce anything other than the following, namely:

(a) the identity card or passport with which he or she entered itsterritory;

(b) proof that he or she comes within one other classes of person referred to in Articles 1
and 4.



Council Resolution 12337/97

Noting that marriages of convenience condtitute ameans of circumventing the rules on entry
and residence of third-country nationds,

Whereas this resolution is without prejudice to Community law,

3. Wherethere are factors which support suspicions for beieving that the marriage is one of
convenience, Member States shall issue aresidence permit or an authority to reside to the
third-country nationd on the bagis of the marriage only after the authorities competent under
national law have checked that the marriage is not one of convenience, and that the other
conditions relaing to entry and residence have been fulfilled. Such checking may involve a
Separate interview with each of the two spouses.

4. Should the authorities competent under nationd law find the marriage to be one of
convenience, the residence permit or authority to reside granted on the basis of the third-
country nationa’ s marriage shall as a generd rule be withdrawn, revoked or not renewed.

We begin with Directive 64/221/EEC. Mr Brion argues that the effect of the rule that
decisons must be made within Sx monthsisthet, if adecison isnot made within Sx months,
there must be deemed to be adecision in favour of the gpplicant. We do not accept that
argument. No principle of congtruction or judicid authority to which we have been referred
would suggest it. The Directive clearly provides that an gpplicant is entitled to remain in the
territory in question pending the resolution of the application. That may well be seen as
aufficient to cause the Member State to make its decision as soon as possible. But dthough
the requirement is that the decision be made within Sx months, the Directive itsdf provides
no sanction for falure to meet that time limit. That was whét the Tribuna held in Cheow,

Y uen (12960) and Y uen (18283), in dl of which Mr Brion gppeared. Cheow was not cited
to us. in that case Mr Brion seemsto have argued that failure to make adecison within six
months amounted to arefusa, whereas in the other cases he argued, as he did before us,
that the fallure amounted to a grant of a permit. We see no basisfor differing from the
Tribunds that decided those cases. The effect for which Mr Brion arguesis not implicit in
the Directive and there is no reason or requirement to import it. We therefore decline to find
that the Appellant became entitled to a residence permit by operation of law on 16 June
1995 (sx months after his gpplication), or that the subsequent refusal by the Respondent
was for that reason illegd.

Mr Brion does, however, argue that the process of investigation used by the Respondent in
this case mugt have beenillegd, because it goes, in his submission, further than is dlowed by
European legidation. That legidation, he submits, promotes both rights of free movement
and rights of resdence and deals with the two in Smilar terms; the rights are extended to
members of the principd’s family, including in particular his or her spouse; and the process
of investigating the entitlement of the family member is pecificaly restricted by the
legidation. We readily accept that, in terms, the relevant legidation enables those exercisng
subgtantive rights of free movement and residence to be accompanied by close family



members. otherwise, the rights would not be of ‘free’ movement and residence. The other
two limbs of Mr Brion’s argument require more detailed consideration.

Only two of the legidative provisons to which we have been referred specify the mode of
proof of relationship to anationd of a Member State exercisng Treety rights. They are
Article 4(3) of Council Directive 68/360/EEC and Article 6 of Council Directive
73/148/EEC. We takethe latter firdt. Its provisons, which (in a case such as the present)
merdly require proof that the family member comes within the category ‘spouse’, are
somewheat different from those in Council Directive 68/360/EEC.

Council Directive 73/148/EEC is avowedly concerned only with those nationals of Member
States who *are established or who wish to establish themsdlvesin another Member State in
order to pursue activities as saf-employed persons, or who wish to provide services in that
Stae and members of the family of such persons. It may be that the Appelant’ s wife could
have become such a person; but there is no evidence before us that she did. If she had
done (in particular no doubt as a recipient of services), then (if intending to remain in the
United Kingdom for more than three months) she could have taken steps to acquire a ‘right
of abode’ document, recognising her right of residence of equa duration with the period
during which any services were or were to be provided, but limited to thet period. The
Appdlant would then have been entitled, on production of his passport or identity card and
proof of his relationship, to be issued with a resdence document having the same period of
vaidity asthat issued to his spouse.

Those are not the facts of this case. The Appelant’s spouse has not sought or been granted
any document recognising her limited rights of abode under Council Directive 73/148.
Thereis no resdence document that could form the basis of aclaim by the Appdlant to
another ‘of the same vdidity’. It isthe clear intention of the Directive that the resdence
entitlement of dependants under it be coextensive with the rights of the nationd of the
Member State under it. Until the entitlement of the principd is established, the dependant
can have no enforceable right under this Directive. We do not accept that this Directive
assgsthis Appelant.

Weturn then to Council Directive 68/360/EEC. This Directive agppearsto set out the
manner in which Member States may require nationds and members of their familiesto
provetheir status. For the avoidance of doubt, we should emphasise that the phrase ‘a
Residence Permit for a Nationd of a Member State of the EEC' a the beginning of Article
4(3) is the name of a document prescribed in Article 4(2). That document isissued to some
who are nationa's of Member States, and some family members who are not nationals of
Member States: see Articles 3(1) and 1. Despite the apparent dichotomy between Articles
4(3) and 4(4), the non-national does not claim purely under Article 4(4): the latter paragraph
merdly prescribesthe ‘vdidity’ (ie period of vaidity) of the non-nationd’ s * Residence Permit
for aNationd of aMember State of the EEC’. On the question of the period of vdidity, the
Appdlant’s problem is the same as that to which we have referred in paragraphs 13-14.

Thereis no doubt that the Appdlant’ swifeisanationa of a Member State and that the
Appdlant himsef clams as her spouse. It would then appear to follow, as Mr Brion



submits, thet the Appd lant is entitled to a resdence permit on production of proof of his
relationship. That argument, however, raises a number of issues in reading the Directive.

The Directive is of direct effect, in thet it grants enforcesble rights to those affected by it. In
itsterms, however, it is addressed to the Member State, and it is those terms that we must
interpret. The Directive does not provide that aresidence permit shdl only be issued if the
documents in question are produced: it provides merely that if the documents are produced,
aresidence permit shal beissued. That position was accepted (subject to any question of
fraud) by the Tribund in Yuen (12960). There remains the posshility of a permit being
issued to a person who cannot, or perhaps will not, produce the documents. But the
obligation on the State applies only when the documents are produced.

What then are these documents? So far as concerns a case such as the present, where a
non-nationa husband clamsthe right to resde in aMember State with hiswifewho isa
national exerciang rights of movement and/or resdence, they are those st out in Artide
4(3)(c) and (d) of the Directive. They are not, asin Council Directive 73/148/EEC, merdly
proof of coming within one of the classes of those entitled to resde. They are much more
closely specified. They are, fird, ‘the document with which [he] entered the territory’, and,
secondly, ‘adocument issued by the competent authority of the State of origin or the State
whence [he] came, proving [the] relationship’. Each of those specifications offers some
difficultiesfor the Appdlant.

Of course the firgt requirement is not a reference amply to dl or any of the documents that
the clamant had in his possession a the time of hisentry. *With which’” must mean ‘by
producing which’, or ‘by the authority of which’. This dement of the Directive would, in
usual circumstances, be a requirement to produce the passport or identity card by which the
individua passed through, and was entitled to pass through, any immigration controls at the
border of the Member State. The requirement of production of this document serves two
purposes. it establishesidentity and it prevents adocument evidencing aright of resdence
being granted automaticaly (remembering aways the possibility, as pointed out in
paragraph 17, of agrant of aresidence permit to a person who cannot produce the
documents) to a spouse who entersillegaly.

The Appellant in this case, as we have indicated, was refused leave to enter. He was
granted temporary admission for 48 hours nearly ten years ago. In English law he has not
yet entered the United Kingdom for the purposes of the Immigration Act 1971. That isthe
effect of section 11(1) of that Act, which provides, so far as relevant for present purposes,
that a person arriving in the United Kingdom, and who has not otherwise entered, shall be
deemed not to have entered as long as he has been granted temporary admission or has
been released while ligble to detention. The Appellant’s short period of temporary
admission has been followed by many years of remaining without leave. For the whole of
that period he has been, so far as we can see, liable to detention under paragraph 16 of
Schedule 2 to the Act. Heis, for the purposes of the Immigration Act, deemed not to have
entered the United Kingdom and there can therefore, for the purposes of that Act, be no
document ‘with which’ he entered the territory.



It is possible (dthough not certain, particularly given the decision of the European Court of
Justicein R v SSHD ex parte Yiadom C-357/98, The Times, 16 November 2000, which
came to hand after we had heard argument in this gpped) that a different view would be
taken outsde the 1971 Act, in particular under Community law, on the question whether the
Appdlant isto be treated as having entered the United Kingdom. But we do not think that
anyone would regard the Appdlant’ s passport as a document ‘with which’ he was enabled
to find himsdlf physicdly within the United Kingdom. On the contrary: for his goplication for
leave to enter, supported no doubt by that document, was specificdly refused. He was able
to enter the physica territory only because he was granted temporary admission. The
authority behind agrant of temporary admisson hasto bein writing (as required by
paragraph 21 of Schedule 2 to the 1971 Act), and a person granted temporary admission is
usudly, perhaps dways, given awritten notice, because his admisson will have been made
subject to conditions that do have to be notified in writing (paragraph 21(2)). Wethink it
would be stretching it somewhat to regard the written notice of the terms of temporary
admission as ‘the document with which [he] entered the territory’. But we cannot see that
there is any other document that, even arguably, might fulfil that description; and, so far as
we are aware, even this document was not produced to the Respondent in support of the
Appdlant’s gpplication.

The other document that must be produced before the Member State is obliged to issue a
residence permit is the one proving the relationship. It hasto have been issued by the
competent authority of the state of origin or the state from which the gpplicant came. The
Appdlant’s sate of origin is Maaysa, and there is nothing to suggest that *the sate from
which he camé has any meaning other that Maaysain hiscase. He married in the United
Kingdom and it is hot suggested that Since his marriage he has | eft the United Kingdom.
Thereis smply no document in existence, issued by the Madaysan authorities, proving that
heis married to hiswife, nor could there be. His English marriage certificate would seem
clearly not to come within the description: if the Directive had intended that, it would surely
not have specified the origin of the document.

The documents mentioned in subparagraphs (¢) and (d) of Article 4(3) are appropriatein
the case of what might be loosdy cdled a*moving family’: thet isto say, afamily including at
least one nationd of aMember State exercising Treaty rights of free movement, who arrive
together at the border of a Member State and seek admission, or where members of the
family seek to join the principa. This part of the Article clearly envisages that the
relationship is one which aready existed outsde the Member State in which the right of
resdenceisto be exercised. That was the Stuaion in Surinder Singh.  Although the
marriage had taken place in the United Kingdom, the rights in issue were those accruing to
the clamant on his return, with hiswife, to the United Kingdom from Germany. (No doubt
on entry to Germany he produced his passport and his English marriage certificate, and on
return to the United Kingdom he produced his passport and his resdence permit issued in
Germany: in each case therefore producing a document issued by the competent authority of
the state whence he came, proving the relaionship.)

A person will not be able to clam aright to the automatic grant of aright of resdence
document under Article 4(1) if he entered illegdly, or if, for example, he has lost the

10



passport or identity card with which he entered; nor if he has come within the class of
‘rdaives only since he entered. That isnot to say that he will not be granted the right: it is
merely to say that he may have to do more to establish it; and the Member Stateisnot in
such a case prohibited by the Directive from requiring more of him.

We thus conclude that Directive 68/360/EEC does not dedl with rights of free movement
and rights of free resdence in precisely amilar terms throughout. We do not regard that as
paticularly surprising. The rights themselves are granted by Regulation (EEC) 1612/68 of
the Council and Article 1 of the Directive: Article 4 is merdly procedurd. That there should
be a swift automatic procedure for the grant or recognition of the rights of family members
whose relationship has dready been recognised e sewhere is an obvious feature of aright of
free movement around the Union. A nationd exercising Treaty rights of movement may be
unwilling to do so if family members may be subject to unexpected enquiries or requests for
unusual documents at the border or shortly after admission. But such considerations do not
aoply to rights of (continued) free resdence. Those rights do not have the same need for
fagt routine determination. Where movement of afamily isinissue, it may be said thet a
fuller investigation might bring movement to ahdt. Where, on the other hand, the
preservation of the status quo of one party, and the acquigtion of family rights by the other
party isinissue, thereis no reasonto rule out fuller and individud investigetion.

Although it does not form part of our reasoning in this gpped, we attempt not to lose Sght of
one paticular factor. That isthat the purpose of the legidation we are examining is not to
give free-standing rights to the family members. It israther to enlarge and consolidate the
rights of nationas of Member States. Although it is open to afamily member, such asthe
present Appdlant, to seek to enforce the rights he is given by the legidation., the legidation
isto be interpreted in the light of its purpose. The Appellant’s spouseis not a party to this
goped, but it is her rights that the legidation promotes: sheis a the centre of the question of
interpretation.

In our judgement the provisons of Article 4(3) do not apply to those claiming family
membership on the basis of ardationship that came into existence after ther last entry to the
Member State in which they claim the right of residence. That view is, we consder, in
accordance with both the language of the Article and the purposes of the legidation. It
follows that the Appellant is not entitled to claim that he should have been issued with a grant
of theright of resdence smply on the basis of having produced the documents he did
produce. On the contrary: there is nothing preventing the Respondent from investigating his
clam subgtantively. It further follows (dthough this point was not specificdly argued before
us) that Article 5(2)(b)-(c) of the Immigration (European Economic Area) Order 1994 isa
proper implementation of the Directive, not a breach of it.

That is not the end of the matter. It leaves open questions relating to what it isthat the
Respondent is to concern himsdlf with, and what methods of investigation he may use.

In the first place we must decide whether the Respondent is bound by the form of a spousal

relationship, or whether he may consider its substance. Nothing to which we have been
referred suggests that rights of free movement and residence are intended to arise from

11



relationships that exist in form only; and, other than the procedurd provisions to which we
have made reference above, there appears to be no relevant provision of European law that
would have that effect. Diattais of no red assstance to either side. That was a case where
aresdence permit had been issued to the wife in areationship which was a that time
subssting in every rdlevant sense. After the marriage broke up (but before any divorce) the
authorities refused to renew the wife s residence permit, citing solely the ground that she no
longer lived with her husband. The Court ruled that non-renewa could not be justified on
that sole ground. The judgement specificaly states that cohabitation is not to be made a
requirement for persons to be considered ‘ spouses’ for the purposes of free movement and
residence (page 583).

Asthe Adjudicator, Professor Grubb, wrote in Chu:

Thisisafar cry from saying, as Mr Brion does, that any marriage - providing it islegdly
vdid - will do. Secondly, it dso seemsto me that what the ECJ was saying was that once
the Community right is established then it will only be lost when the status of the person
seeking the residence permit asa‘ pouse’ ceases. This can only occur when under the
relevant nationd law the marriage is dissolved. By contragt, the Diatta case does not assst
in determining when the Community right comes into existence, i.e. when apersonisa
‘gpouse’ 0 asto engage the provisons of Council Regulation 1612/68 and Directive
68/360.

We agree. Further, asthe Court remarked in Surinder Singh (at p 569- 70), ‘the Court has
conggtently held ... the facilities created by the Treaty cannot have the effect of alowing the
persons who benefit from them to evade the gpplication of nationd legidation and of
prohibiting Member States from taking the measures necessary to prevent such abuse’. Itis
indeed well-established in generd that that Community law cannot be relied on for abusive
or fraudulent ends or for purposesintended to evade lawful provisions of nationd legidation:
see Kefdas paras 20- 21, citing authority. In such acase, however, the abuse must be
established and the Stat€ s response must be proportionate, asisillustrated by the judgement
againg the Danish State in Centros.

That principleisin our view sufficient to show that it cannot be right to say that investigation
of aclamant’s subgtantive postion is prohibited where he establishes hisforma position.
Investigation may be appropriate if it is thought that the documents produced do not reflect a
relevant factud redity (such asthe sick notesin Brennet v Pdletta). 1t may adso be
gopropriate where it is thought that the documents reflect alega redlity not based on
underlying substance, as shown by the cases cited in the preceding paragraph. Mr Brion
emphasised that in the present case the Respondent has not demonstrated any fraud or
abuse. Evenif that be accepted, it is clear that the Sate is entitled to investigate.

Thereisafurther consideration. In Bouchouchathe clamant was an osteopath. The
question was whether France was entitled to convict him of an offence of practicing
‘medicing without the qudifications required by French law, or obliged, as he clamed, to
recognise him as an authorised medica practitioned because of his United Kingdom
qudifications. In giving its judgement againgt the claimant, the Court said thisat p I-3567:
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[1]t must be observed that in so far as there is no Community definition of medical acts, the
definition of acts restricted to the medica professon s, in principle, a metter for the Member
Sates. It followsthat in the absence of Community legidation on the professond practice
of osteopathy each Member State is free to regulate the exercise of that activity within its
territory, without discriminating between its own nationas and those of the other Member
States.

As with osteopathy, so with marriage. Indeed, it isamgor part of the reasoning in Diatta
that

The Community legidature did not intend to ded with specific problems of family law within
the context of the right to free movement. Thereis no common concept, shared by dl
member states and dl individuas, as regards the substance of marita relations. To attempt
to commit the Community legidature to the image of the family living ‘ under the same roof’
or in the same dwelling goes far beyond the objectives pursued in the matter of free
movement.

In these circumstances a Member State such as the United Kingdom is entitled, within the
limitsimposed by rdevant Community legidation, to regulate the matter by its own law.
Article 2(2) of the Immigration (European Economic Area) Order 1994 cannot exempt the
United Kingdom from its obligations to issue a resdence permit as required by the
provisons of Article 4(3) of Council Directive 68/360/EEC. Those provisons are,
however, as we have indicated in paragraph 25, procedurd. They limit the waysin which a
Member State may in certain circumstances investigate an gpplicant’ s entittement. They do
not of themsaves create a substantive entitlement. Subject to them, and to any smilar
provisions, such asthose in Council Directive 73/148/EEC, it gppearsto us that the United
Kingdom is not prevented from regulating what it consdersto be a‘marriage’ for the
purposes of matters related to immigration (or, for that matter, anything ese).

We accept that (as the Adjudicator held in Chu) the phrase ‘ marriage of convenience’ is not
to be given the meaning it had acquired in United Kingdom immigration law many years ago,
before even the (now abolished) ‘ primary purpose’ rule was developed. Subject to that,
however, we are not persuaded that the Order’ s provision that * spouse’ does not include a
party to amarriage of convenience, is of itsdf contrary to Community law ether generdly or
on the facts of this gpped.

We are supported in that view by Council Resolution 12337/97. Of course a Resolution
amilarly cannot override any legidative provison: indeed this one is specificaly subject to
Community law. We are, however, entirely unable to accept Mr Brion's submission thet it
“has nothing to do with European law’. It is a statement by one of the legidative bodies, and
assuchisentitled to respect. It relates to a subject covered by Council Directives, which
are themsdves not entirdy clear. In addition, it would be surprising if (as Mr Brion
essentidly has to daim) the Council was so ignorant of its own legidation that it was capable
of passing a Resolution the whole contents of which were contrary to Community law. We
decline to accept that thes's. The Member States have no obligation to alow Community
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rightsto arise out of marriages of convenience save where legidation specificdly has that
effect. To thisextent Community law isidenticd to English law.

Nevertheless, in assessing the nature of the relationship between an gpplicant and his
spouse, the Respondent is no doubt restricted by the principle of proportiondity. That isto
say, the actions the Respondent takes in order to satisfy himsdlf asto the nature of the
relationship should not be disproportionate either to their particular purpose or to the generd
need to ensure that the route to rights of resdenceis not abused. Mr Brion's submissions
on thisissue were founded on Article 8 of the European Convention on Human Rights. This
isnot in fact an gpped to which that Article has any direct relevance, for the decision about
which the Appellant complains was made well before 2 October 2000, and in making it the
Respondent does not assert that he had regard to the Appellant’ s rights under the
Convention (which digtinguishes this gpped from R v SSHD ex parte Arman Ali [2000]
Imm AR 134). Nevertheless, the rights protected by the Convention lie at the heart of
Community law. In B v SSHD [2000] Imm AR 478, 482, the Court of Appeal accepted
that the tests of proportionaity in matters of Community law did not differ from thet in
matters of Human Rights. The Court of Apped heard no argument on thisissue and nor did
we: but we see no reason to take a different view.

Mr Brion’'s submission is that the Respondent’ s process of investigetion in this case was
disproportionate. He pointsin particular to the fact that the Respondent did not use a non-
intrusive technique that he used and used in other Smilar cases: that is, to write to the parties
to the marriage inviting them to submit various documents, for example utility bills and bank
gtatements, to show that they live together at the address named. Instead he offered only
wha Mr Brion characterised as a potentidly intrusive and embarrassing persond interview,
and, when that invitation was declined, resorted to surveillance and to approaches of

perhaps doubtful legdity.

We congder that there is merit in this submission. The Respondent dedls with many
goplications for leave to remain in the United Kingdom on the basis of marriage. To our
knowledge there is a process in which the preliminary investigations and invitations to the
gpplicant to establish his clam are in writing on both Sdes. This case (and gpparently a
number of others sharing some smilarities with it) were tregted in a different way from the
beginning. We are told that the Respondent has now modified his procedure in cases such
asthis. That, of course, certainly does not amount to a confesson of past wrongdoing. On
the other hand, there has been no explanation or judtification for omitting the written stage.
We should not want to say that dl interviews are intrusive or embarassing, but when a
request for an interview is used as the first stage of an investigation the potentid is clearly
there. The Respondent has not sought to persuade us that there was any reason for
adopting a process other than what was apparently found adequate in many other cases. In
these circumstances we find that the process adopted here was disproportionate.

The effect of that finding on our decison in this goped is, however, minima. The
Adjudicator was faced with the evidence that was before him, and thisis not an gpped
under the Human Rights Act 1998. If it issaid that the evidence should not have been
before the Adjudicator, the remedy, if any be available, must lie esawhere,
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In any event, given the manner in which this maiter comes to the Authority, it isindeed very
doubtful whether it can be said that there was ‘ an apped to' an Adjudicator under Part |1 of
the 1971 Act, governed by section 19 of that Act. It isthat section done which could
empower (indeed oblige) an Adjudicator to alow the apped if persuaded that the decison
was not in accordance with the law. Here the only possible right of apped is under section
14(2), which iswithin Part 11. But the right to appeal under section 14 is granted by Article
18 of the (European Economic Areg) Order 1994, which dso limitsit to ‘an EEA nationd
or the family member of such aperson’. The question at issue before the Adjudicator was
whether the Appdlant was afamily member and, accordingly, whether there was * an apped
to him' under Part I1. It ismore than arguable, in our view, that there hasin this case never
been an gpped to an Adjudicator within the meaning of section 19 and that the power to
alow the gppeal (and hence set aside the decison) for want of legdity has never become
exercisable by the Appdlate Authority.

Before the Adjudicator it was common ground that the Respondent had the burden of
proving that the Appedlant’s marriage was a“‘sham’. The postion before us was the same.
For the purposes of this determination we accept it, but it gppears to usthat that position (as
to both burden and standard) might properly be reconsidered in some other case. So far as
concerns burden, the burden of proof is, as a matter of the generd law, usudly on the party
who asserts. We should, if we were required to make adecision on the matter, have been
inclined rather to say that it isthe Appelant who asserts that he is a pouse who has aright
of resdence than that he merdly assertsthat heis a gpouse, leaving the Respondent to deny
that he has aright of resdence. We arefortified in that view by the provisions of Rule 31 of
the 1984 Rules (which gpplied to this gpped before the Adjudicator). So far as concerns
standard, a high standard is appropriate in cases where misconduct is aleged: but, as a
present advised, we are not persuaded that there is anything inherently wrong in marrying for
convenience and taking any advantages that flow from the relaionship - provided, of course,
that no deception isinvolved.

The Adjudicator had before him evidence derived from the Immigration Officers who had
investigated the Appellant’s clam. He summarised the evidence asfollows:

Attempts to persuade the couple to atend an interview proved fruitless. Asthe Tribuna has
made plain, fallure to attend an interview on its own cannot be relied on in these cases.
Accordingly, the Home Office arranged visits. They visted both addresses given on the
marriage certificate. They found no trace of the Appellant a either address. No one had
heard of the Appellant at the Appellant’s address. | have set out in detail the result of the
vigt to the Appelant' swife' s address. As[the Home Office Presenting Officer] points out,
there is the question of the wife's behaviour, and her clam to Income Support and Severe
Disahility Allowance asasingle person living done. There is dso the equivocd behaviour of
Mr Endersby.

The Adjudicator went on to conclude that ‘the Appellant’s marriage is a sham, amarriage

without substance, contracted solely for immigration purposes and that it thus gaveriseto
no community rights.
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We take the view that the Adjudicator was entitled to reach that conclusion on the evidence
before him and we see no red basisfor interfering. If we were minded to make (or rather
re-make) the decision oursaves, we should reach the same conclusion, for the following
reasons.

The Respondent has undertaken to prove anegative: that isto say, to prove that the
marriage has no substance or purpose other than that for which it has avowedly been used -
asavehiclefor an goplication for immigration datus. The proof of anegative is notorioudy
difficult, but it is not normaly impossible. In the present case the Respondent has
undertaken investigations in various places where, if there were anything other than mere
form in the relationship between the Appelant and his spouse, traces of it might be expected
to show. At the Appdlant’s old flat there was no recollection of him or hiswife, and a his
wife' s present flat there was no evidence of the Appellant. Itisright to say that there may
be many reasons why there might be no recollection of the Appdlant a hisold flat; but in
proving a negative it is advisable to leave no stone unturned. The Socid Security records
show that the Appdlant’s spouse clams as sngle and living done. It may be that there
could be no dam by the Appdlant: but the spouse' s description of hersdf is unambiguous
and it is not suggested that she ever inquired whether it was properly gpplicable to her. We
See no reason to interpret her description of hersdlf other than literdly. A friend of the
Appdlant’ s spouse knew nothing of the Appellant.

Wherever one looks, thereis no trace of the incidents of ardationship: on the contrary, al
the evidence pointsin the other direction. Other than what is on the Marriage Certificate,
the only thing known abaout the marriage isthat it has been used by the Appdllant asthe
bagsfor thisclam. Taken asawhole, the evidenceis sufficient for usto find thet the
marriage was entered into solely for immigration purposes and were we to make the
decison on the factsit would be to that effect.

It follows thet, as a party to amarriage of convenience, the Appellant he is excluded from
the definition of a spouse by Article 2(2) of the Immigration (European Economic Areq)
Order 1994. It further followsthat heis not the family member of anationa of a Member
State and has no claim to aresidence permit. For the reason dleged in the Respondent’s
explanatory Statement, he has no right of gpped exercisable within the United Kingdom.
We éffirm the determination of the Adjudicator and dismiss this apped to the Tribund.

C. M. G. Ockelton
Deputy President
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