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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The applicant, who claims to be a citizen of Malayarrived in Australia [in] August 1999
and applied to the Department of Immigration aniz€nship for a Protection (Class XA)
visa [in] September 2009. The delegate decidedftese to grant the visa [in] January 2010
and notified the applicant of the decision andrBigew rights by letter [on the same date]

The delegate refused the visa application on teestibathe applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal [in] FebruaBa0 for review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality However, the threat of harm need nothigeproduct of government policy; it may
be enough that the government has failed or islertalprotect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonething perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthaf persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded feapj@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&aes made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE
The Tribunal has before it the Department’s filatiag to the applicant.

On the visa application the applicant stated tleasChristian and Tamil and he arrived in
Australia [in] August 1999. He states that he le$tcountry because of his faith and
Christian religion, anti Islamic and anti Malaysictivities. He fears returning to his country
as he will be killed by Islamic fanatics and fundantalist party. He strongly believes that if
he returns to Malaysia he will be arrested by Msilay authorities due to his past political
and anti Government activities. He fears he wilhtustreated by Islamic fanatics and
Government authorities. He fears that he will biediby Government authorities and there
will be no trace of his body. He also states tlealeft Malaysia legally and that there are
charges of anti Islamic and anti Government agdiimst

[In] November 2009 the Department interviewed thpli@ant and the interview can be
summarised as follows. The applicant confirmed kbigahad recently obtained a new
passport. The Department advised that it had th@assport and would take a copy of the
new passport. The applicant gave his name andofidieth, and said that he is a citizen of
Malaysia only. His father and grandfather were bhorMalaysia. The applicant said that he
moved to a house in [Suburb 1] about 2 monthsezafriends helped him complete the
application. There are no mistakes that he wantst@ct on the application. He grew up in
Perac in West Malaysia and he left school when &® aged about 16. He had no further
eduction. He attended a Government school. Hislyaspeak Tamil. He speaks a little
Malay. His father was a house painter. His parargsstill alive and he has contact
infrequently. He has 2 brothers and one sister ahlove in Malaysia. After he left school he
worked and helped in the Catholic Church, whichhhlgave been called [name deleted:
S.431(2)] but it was a long time ago and he issooé. It was in Ipoh. His duties were to
distribute leaflets in various places. When askbdre, the applicant said he spoke to people
on the road and distributed pamphlets. He didfthi8 years, from 1995 to 1997. He had
also worked. The delegate noted that the applitasisaid on his application form that he
worked at [Company A] from 1993. The applicant dh@t he performed cleaning work in
one section of the factory for 8 hours per dayayiscber week. Sometimes he lived with his
parents and sometimes with friends, if the cleamiag at night. His parents lived about 1
hour away by bus. His hours were variable.

When asked about his anti Islamic and anti Malayaizivities, the applicant said that he
distributed leaflets and he would recognise thelivhss They warned him against
distributing to non Christians but he continuedi¢oit and so the Muslim people hit him. He
ran away but began again the next day. The delggat® the applicant that the church
would not have been happy about him irritating peophe applicant said he is doing it for
God but the Church told him to do it in some othlece. The applicant said he continued to
distribute the leaflets and he also spoke on adpedker. He was inviting people to come to
the Church by walking the streets and speaking meg@aphone. He wanted to attract people
to come. The delegate put to the applicant thatwlais unusual for the Catholic Church and
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also independent information indicates that thedhis very sensitive to the Muslim
majority and it was unlikely he would be shoutihgaugh a megaphone from a van. The
applicant said that some churches won’t allow bhisthe particular priest with whom he
worked allowed it. The applicant does not have amgjowvolvement with the church.

When asked if he was concerned about any of hex @ittivities in Malaysia, the applicant
said that this was the only one. When asked whyeteyed applying for protection given
that he has been in Australia for 10 years, thdéiapy said that he was not aware he could
do this until his friends told him. The applicanidhe was fearful for his life at the time that
he left. The delegate put to the applicant thatdekreturned to Malaysia a month after he
first left but he claims to have been afraid. Heuigjht that after 6 months it should be alright
but when he went back he discovered it was wordeegeturned to Australia. He had not
applied for protection then, as he was not awaatlih could. The delegate asked the
applicant why, after nearly 11 years, he thougbtdtwould be trouble for him if he returned
to Malaysia. The applicant said that they told Ity would Kill him if they saw him around
because he had promoted churches. When asked whguteé not get help from the police
the applicant said that the police are also Matait would be fruitless. The delegate put to
the applicant that there are also Tamil police. apglicant said that the Tamil police are
afraid of the Malay police and it would not be tiem.

The delegate put to the applicant that he had aMealay passport and he is a Malay citizen.
The applicant said that he obtained the passp@tmberra where there were Indonesian
people working. The applicant confirmed that he dh@se casual work in Australia The
delegate put to the applicant that the fact thavaiéed 10 years suggests that he was not
fearful. The applicant said he was in fear but idendt know what to do until his friends told
him. The applicant said that he goes to the chur¢8uburb 2] sometimes but he has not
done work for them. He is still a committed Catbolie has not followed what has happened
to the Catholic Church in Malaysia The delegatetpubhe applicant that the country
information about Malaysia does not support thdieppt’s fear that he will be killed. The
Catholic church walks a careful line between infilagnthe Muslim population and keeping

its congregation safe, and the delegate does nepathat it would support what the
applicant claims to have done. The applicant baitiad the church’s permission, he
performed these activities and he was threaterwd3 ears he talked on a megaphone in
the streets, he distributed bibles in the churchl@gave out pamphlets on the streets and at
bus stops. He was sometimes stopped by the pblewias asked to cease by the priest
sometimes. The priest was called [name deleted1£4] and he does not know his full

name but he supported the applicant’s activitié® dpplicant said that he is afraid to return
to Malaysia.

Theapplicant appeared before the Tribunal [in] MarBA@to give evidence and present
arguments. The Tribunal hearing was conducted thghassistance of an interpreter in the
Tamil and English languages.

The applicant's oral evidence can be summariséollaws. He first arrived in Australia [in]
November 1998. He returned to Malaysia from [ea¥igly 1999 to [mid] August 1999.

Since 1999 he has been helping his friend witlctiaking and cleaning in the house where
they live. He lived in different places for a feways but he has lived at the same address in
[Suburb 1] for the last eight years. He has mandigadcially because his friend with whom
he lives helps him. His friend is an Australianzgh and he works for [Company B].
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When asked why he had not applied for a protectisa earlier, the applicant stated that he
was scared to do so in case he was deported. Howesdriend told him that if he presented
the facts about having been beaten up in Malaysiaduld be helped. Previously, he had not
known how to do it or how to go about making thelejation. When asked why his friend
could not have assisted him earlier, the applistated that he had been trying to find
someone to help him and eventually someone toldwthiat to do. The Tribunal put to the
applicant that it was difficult to believe thahiad taken 10 years for him to find out how to
lodge a protection visa. The applicant statedhleawas told that if he did something like

this, he would be sent back to Malaysia and thighg he had not lodged an application but
now he thinks that Australia will help him. Wherkad why he had not thought previously
that Australia would help him, the applicant stateat he was very scared before but he was
later told that if he feared for his life and if feared persecution he could lodge the
application.

When asked why he fears for his life, the applictated that he was a Christian and he
feared Muslim people. The Tribunal put to the agpit that there is a large Christian
population in Malaysia. The applicant stated that ts their business but he has to protect
his own life and his life is in danger and there mrany more Muslim people in Malaysia.
The Muslim people in Malaysia have taken over etng including politics. The Tribunal
put to the applicant that reports about his coumttycate that there is little, if any, targeting
of Christian people by Muslim people in MalaysieeTdpplicant stated that his life was in
danger and in Australia he is safe but if he resuonMalaysia, his life will be in danger
again.

When asked what had happened to him in Malaysgsapiplicant stated that when he was
helping at the church he was beaten up. He caeoatl rexactly when this incident occurred.
When asked if he could recall the year the applistated that it was 1995. Muslim people
beat him up because he distributed books and hepesking on the streets using a
megaphone. When asked what he had said, the appétated that he was telling people to
come to church because there is a God there. W8ke avhich church he was encouraging
people to attend, the applicant stated that itav@&ristian church. When asked which type
of Christian church, the applicant stated thatas\yust a Christian church. He had gone to all
churches and preached and he cannot remember wigcihe church he attended in
Malaysia may have been called [name deleted: 2243d( [name deleted: s.431(2)] but he
cannot remember now. He went to Mass on Sundayarmdso went to church at other times
including after work.

The Tribunal noted that the applicant has providd&eéptism certificate. The applicant stated
that he was baptised in India because althoughaseowrn in Malaysia, his mother was from
India and his father was Malaysian. When asked tdbaptism, the applicant stated that a
child is taken to a church and something happegretfihe baptism certificate had been sent
to him by his mother's relatives at the time he imgerviewed by the Department, in order to
prove that he is a Christian. When asked why hebagsised in India, the applicant stated
that his mother had taken him to India for holidays

The applicant confirmed that before coming to Aalsarhe had worked as a cleaner at
[Company A] His shifts were either four hours agrgihours and he worked day or night. He
did not work near his home and it took about 1.6redo get to work. He lived with his
family but if his shifts changed then he might stath friends. He had attended the same
church as his parents.
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When asked if he attended church in Australiagihy@icant stated that he has been to the
church in [Suburb 2] but he cannot say the nanteeadoes not speak English. When asked
when he had last attended church in [Suburb 2]apipdicant stated that he went once in
2000 and he has not been since. The applicantsthéed that he goes to church at Christmas
time or on celebrations. He goes to church evemys@has including last Christmas. The
Tribunal put to the applicant that he had just $héd he had not been to church since 2000.
The applicant stated that although he had saidhkiss now changing his evidence and he
had attended church last Christmas. He also goasut@h at other times and prays privately,
for himself.

When asked if he had encouraged people to attendaaticular Christian church in
Malaysia, the applicant stated that he had preatttegeople should go to the temple and
that he thinks that all religions are equal. He tistiributed books that were like Bibles but
were written by priests although he cannot remertilenames of the books, and he had
distributed pictures of God.

When asked if he was a Catholic in Malaysia thdiegpt stated that he was a Catholic. The
Tribunal put to the applicant that independentrimfation indicates that Catholics in
Malaysia do not evangelise. The applicant statatd@atholics might not evangelise in
Australia but they do in Malaysia. Maybe they do emangelise now but they did when he
was there.

When asked why he is not still active in the CathGhurch if he was active in Malaysia, the
applicant stated that in Australia he does not ktteepriest. The applicant then stated that
he does recognize the priest but the priest doespsak to the applicant so he has not got
involved.

When asked to describe what happens during a Gathaks, the applicant stated that
someone talks about God and there are blessingsn\A4ked about the important ceremony
that occurs in the middle of Mass, the applicaatest that people cross themselves. When
asked about the seven sacraments, the applicsed $ihat he cannot remember. Even though
he attends church he does not understand Engliskn\&sked about the significance of
baptism, the applicant stated that he was a bathedtme and the Tribunal would have to
ask his mother. The Tribunal put to the applichat Catholics are taught about the
significance of baptism when they are older. Thaliapnt stated that he cannot recall this.
The Tribunal put to the applicant that the Tribuisdinding it hard to believe that the
applicant attended church very often, if at allj &ie does not seem to know much about
Catholicism. The applicant stated that he did gohtarch and many people saw him do so.
The Tribunal put to the applicant that it was algcult to believe that he would have been
encouraging others to attend church when he seekreotv very little about the Catholic
faith. The applicant stated that he did know ahioamd this is why he was outside.

The applicant stated that he was beaten up agdi®96 and told to not get involved and also
that he should convert to being a Muslim. The Tmidduput to the applicant that he has never
claimed before to have been told that he shouldedio being a Muslim. The applicant
stated that he had told Department this when hentas/iewed. The Tribunal put to the
applicant that as the Tribunal has already told, i@ Tribunal has listened to the recording
of the interview that the applicant had with thepBement and it is not recorded that he said
he was encouraged to convert to Islam. The applsgtated that he is saying this now.
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The applicant stated that he left Malaysia bechiséfe was in danger and they threatened
to kill him on many occasions including just beftweleft. He was threatened in 1995, in
1998 and every year but he cannot recall the dHtles.returns to Malaysia he will be killed.
The Tribunal asked the applicant why he had retitoéMalaysia in 1999 if he feared for his
life. The applicant stated that he did not know wthado so he had returned for three months
as he was required to do so before he was allowesturn to Australia. However, the threats
started again and so his family told him to leave.

When asked if he had reported the threats and lsssathe police, the applicant stated that
he not go to the police because they are Musline. Tiifbunal put to the applicant there are
also Tamil police. The applicant stated that algiothere are Tamil police, Muslims are in
control. He had told the church what was happetorfym and they had said to try to stay
but otherwise he should go abroad. When askesl lifdal stopped his activities of
distributing books or pamphlets and using a megaphthe applicant stated that he did stop
for a few days but then he had started again wihiegg were quiet.

The applicant showed the Tribunal his current pagsple stated that he had no difficulties
obtaining the passport. The Tribunal put to theliappt that on the visa application form he
indicates that there may be charges against hieapplicant stated that he cannot recall
saying this. When he was beaten up he was hitehehd and so he cannot recall this.

The Tribunal asked the applicant if he could prevathy more details about the attacks on
him, for example, where and when the attacks oedyand at what time of day, and how
many people were involved. The applicant statetitbacannot recall any details. The
Tribunal asked the applicant if anything else haggened to him and the applicant stated
that nothing else had happened to him and thatdrs feturning to Malaysia because he is a
Christian.

The Tribunal explained to the applicant that ithveid to discuss with him information that
would be a reason for affirming the decision tasef his a protection visa. The Tribunal
explained that the Tribunal would explain the relese of the information and that the
applicant would be asked to respond to this infeioneand he would be entitled to seek
additional time to comment on, or to respond te,ittiormation the Tribunal was about to
put to him.

The Tribunal put to the applicant that he had deddpdging his application for protection
for more than 10 years and this may lead the Tabtownot accept that the applicant fears
returning to Malaysia because of persecution. imi@ant stated that he really had
problems in Malaysia but he had not applied foy&8rs after coming to Australia.

The Tribunal put to the applicant that after hstfcame to Australia he had then returned to
Malaysia for three months and this might also lgedTribunal to not accept that the
applicant feared persecution in Malaysia The applistated that he went back to Malaysia
but then there were more problems and he had haditdahree months before he could
return to Australia.

The Tribunal put to the applicant that he seenigtaw little about the Catholic faith and he
has little involvement in the Church in Australibelapplicant stated that he does go to
Church but not often. He does know about Cathatidisit he cannot remember.
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The Tribunal asked the applicant if he wished tmeeent on, or to respond to this
information, either now, or after a short breakabanother time, or in writing. The applicant
stated that if he has to think much more he willeha headache. The Tribunal discussed with
the applicant if you would like to have a break gedhaps takes some pain relief and then
respond to the Tribunal. At this point the intetpreoffered the applicant Panadol. The
applicant said that he had already stated thatdwédnrget a headache. The Tribunal told the
applicant that it was important for him to thinkoaib whether he wanted to make a response
or provide the Tribunal with any more informatioecuse the information that the Tribunal
had put to the applicant may lead the Tribunaldcide to refuse the visa. The applicant
stated that he would take a short break of 10 ragifter the adjournment the applicant
stated that he did not have anything further totedite Tribunal and he did not need any
more time to make a further response.

Independent Information

The US Department of State’s 2009 Report on HumghtR Practises, 11 March 2010,
states the following in respect of Malaysia:

Malaysia is a federal constitutional monarchy véthopulation of approximately
28.3 million. It has a parliamentary system of goweent headed by a prime minister
selected through periodic, multiparty electionse Thited Malays National
Organization (UMNO), together with a coalition dfliical parties known as the
National Front (BN), has held power since indepecden 1957. The most recent
national elections, in March 2008, were conducied generally transparent manner
and witnessed significant opposition gains. On IAfirNajib Razak was sworn in as
prime minister. Civilian authorities generally m@imed effective control of the
security forces.

The government generally respected the human raghts citizens; however, there
were problems in some areas. Significant obstgrigented opposition parties from
competing on equal terms with the ruling coalitiBome deaths occurred during
police apprehensions and while in police custodiye monprofessional People's
Volunteer Corps (RELA) reportedly abused refugasglum seekers, and illegal
immigrants. Other problems included police abusdetinees, overcrowded
immigration detention centers (IDCs), use of adbitrarrest and detention using the
Internal Security Act (ISA) and three other stasutteat allow detention without trial,
and persistent questions about the impartialityinddpendence of the judiciary. The
government continued to pursue the prosecutionppbminent opposition leader on
politically motivated charges. The government asested other opposition leaders,
journalists, and Internet bloggers apparently faitigal reasons. The civil courts
continued to allow the Shari‘a (Islamic law) coua®xercise jurisdiction in cases
involving families that included non-Muslims. Addially, the criminal and Shari'a
courts utilized caning as a form of punishment. goeernment continued to restrict
freedom of press, association, assembly, speedhetigion. Trafficking in persons
remained a serious problem. Longstanding governpaitdies gave preferences to
ethnic Malays in many areas. Some employers exploitigrant workers and ethnic
Indian-Malaysians through forced labor. Some clailtbr occurred in plantations.

Freedom of Religion

The constitution provides for freedom of religitrmwever, the constitution and the
government placed some restrictions on this righé constitution defines all ethnic
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Malays as Muslims at birth and stipulates thatntsia the "religion of the
Federation." The government significantly restuictiee practice of Islamic beliefs
other than Sunni Islam. Article 11 of the consigatstates, "Every person has the
right to profess and practice his religion," budlgo gives state and federal
governments the power to "control or restrict theppgation of any religious
doctrine or belief among persons professing thgiosl of Islam."

Non-Muslims, who constitute approximately 40 petarthe population and include
large Buddhist, Christian, Hindu, and Sikh commiesitwere free to practice their
religious beliefs with few restrictions. Accorditgthe government, it allocated 428
million ringgit (approximately $125.9 million) touild Islamic places of worship and
8.1 million ringgit ($2.4 million) to build Christin, Buddhist, Hindu, and other
minority religions' places of worship between 2@0f6l the end of 2008.

FINDINGS AND REASONS

The Tribunal accepts the difficulties of proof fdday applicants for refugee status. In
particular there may be statements that are noegptible of proof. It is rarely appropriate to
speak in terms of onus of proof in relation to adistrative decision making: see
Nagalingamv MILGEA & Anor (1992) 38 FCR 191 andcDonald v Director-General of

Social Security (1984) 1 FCR 354 at 357; 6 ALD 6 at 10. The Unisations High
Commissioner for Refugeelfandbook on Procedures and Criteria for Determining Refugee
Satus, Geneva, 1992, at paragraph 196-197 and 203-204meses the particular problems
of proof faced by an applicant for refugee status states that applicants who are otherwise
credible and plausible should, unless there aré geasons otherwise, be given the benefit of
the doubt. Given the particular problems of priagied by applicants a liberal attitude on the
part of the decision maker is called for in assessefugee status. However, the Tribunal is
not required to accept uncritically any or all gdéions made by an applicant Moreover, the
Tribunal is not required to have rebutting evideacailable to it before it can find that a
particular factual assertion by an applicant hasoeen made out. In addition, the Tribunal is
not obliged to accept claims that are inconsistetit the independent evidence regarding the
situation in the applicant’s country of nationali§eeRandhawa v MILGEA (1994) 52 FCR

437 at 451per Beaumont Belvadurai v MIEA & Anor (1994) 34 ALD 347 at 348 per
Heerey J an#&opalapillai v MIMA (1998) 86 FCR 547.

Having sighted a copy of the applicant’'s passpothée Department’s file, the Tribunal is
satisfied that the applicant is a national of Malay

The applicant claimed to have been involved in chactivities and proselytising, and
because he proselytised, he was threatened andtadday Muslim Malaysians. He claims
that he was assaulted a number of times from 188b1999. The applicant claims that he
proselytised on behalf of the Christian and CathGlhurch. However, for the following
reasons, the Tribunal does not accept that thecapplas actively involved in the Catholic
or Christian Church or that he proselytised on Batfahe Christian or Catholic Church
from 1995, or that he was assaulted and threatemnehbing so.

First, despite his claim to have been actively ined in proselytising on behalf of the local
Christian or Catholic Church from 1995, the appitoceould not recall the name of the church
he attended in Malaysia. He said that it may haenltalled [name deleted: s.431(2)] or
[name deleted: s.431(2)] but he cannot recall nidve. Tribunal accepts that the applicant has
been in Australia for 10 years but nevertheless Tiflbunal is of the view that if the

applicant had been actively attending church e$enyday in Malaysia, for many years since
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he was a child, as he claims, he would recall #maenof the church he attended The Tribunal
is also of the view that the applicant’s evidenibew what he said when he proselytised was
very vague and general. He said he told peoplertmedo church because God was there.
The applicant also told the Tribunal that he enagad people to attend any Christian church
and that he had gone to all churches and preaahdde cannot recall which church. When
asked which Christian church he encouraged peom#énd the applicant said it was any
Christian church. It was not until he was prompigdhe Tribunal that he said that he was a
Catholic and he had proselytised for the CathoharCh in Ipoh. The Tribunal is of the view
that if the applicant had been so committed tadligion as to have been proselytising, he
would have recalled the name of the church thatttemded and more detail about what it
was that he said when he was proselytising.

Secondly, although he claims to have been bap#sedCatholic and to have been
proselytising for the Catholic Church, the Tribursabf the view that the applicant showed
little knowledge of significant aspects of Cath@im. For example, he could not describe
what happens at a Catholic Mass other than malengrgl statements that there are prayers
and blessings. He could not name the significaahegiuring Mass, which is Holy
Communion. The applicant did not know why he hagibleaptised or the significance of
Baptism, which is the sacrament whereby a persoarbes a Catholic. He did not know the
7 sacraments of the Catholic faith. The Tribunalfithe view that if the applicant had been a
practising Catholic since birth and he had beesgiyising for the Catholic Church in
Malaysia for a number of years, he would recallrtame of the church he worked for and he
would have some basic knowledge about what hapgtesn€atholic Mass, the significance
of Baptism and the 7 sacraments The Tribunal doeadatept that the applicant was a
practising Catholic in Malaysia.

Third, despite his claim to have been actively phgissing in Malaysia, the applicant claims
to have had minimal involvement in the Catholic @fwin Australia. The applicant initially
told the Tribunal that he had not been to churobes000. He then said that he attended
church in [Suburb 2] at Christmas time and at otimees. The applicant acknowledged that
he changed his evidence to the Tribunal aboutrdguéncy of his attendance but he gave no
explanation for having done so. The Tribunal coasidhat the applicant changed his
evidence regarding his involvement with the Cath@lhurch in Australia, in response to the
Tribunal’s questions, as a means of tailoring kidence. However, the applicant did not
know the name of the church he claims to have a¢tein [Suburb 2] and he said that the
priest would not recognise him. The applicant has been living in Australia for more than
10 years and the Tribunal is of the view that & #pplicant was a practising Catholic or
Christian he would recall the name of the churclatbends, even if his attendance is
occasional. The Tribunal does not accept that ppdcant has practised as a Catholic or
Christian in Australia. This also leads the Tribiumanot accept that the applicant was a
practising Catholic or Christian in Malaysia.

Fourth, the applicant’s evidence about the assaantighreats he claims he received in
Malaysia was vague and lacking in any detail. Hénokd to have been assaulted a number of
times but he could not say where the assaults matwvhen they occurred, at what time of
day or how many people were involved. The Tribured considered that as the assaults
occurred many years ago, the applicant may hagefi@n some details. However, the
applicant could not recall any details about arsaaks even though it is these incidents
which he claims caused him to leave Malaysia ae# peotection. The Tribunal does not
accept that the applicant was assaulted and timeéfer proselytising or for distributing
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religious material. The Tribunal is of the view thiae applicant has fabricated his claim that
he proselytised for the Catholic Church or for Gtiain churches in Malaysia.

Fifth, despite his claim to have been assaultediam@tened in Malaysia, the applicant
returned to Malaysia [in] May 1999 and stayed ther#l [a date in] August 1999. The
Tribunal has considered the applicant’s claim Heahad to return to Malaysia because it was
a condition of his visa but the Tribunal is of thew that the fact that the applicant returned
to Malaysia in 1999 casts doubt on his claim toehiéed persecution when he first departed
Malaysia and came to Australia [in] November 1998.

Lastly and significantly, the applicant waited foore than 10 years to apply for a protection
visa. This casts serious doubt on the genuinerfdss tear of persecution and the truth of his
claims. At the hearing, other than stating thah&ae stayed with a friend who encouraged
him to lodge an application for a protection visarder to stay in Australia, the applicant
was unable to provide a meaningful explanatiorttersignificant delay in the lodgement of
his application. He claims that he did not know Hovapply but the Tribunal does not accept
this explanation. The applicant claims to havedit@ many years with a friend who is
employed by [Company B] and who is an Australizent. The applicant was also able to
depart and return to Australia in 1999, and he gasvgence to the Tribunal that he did so as
it was a requirement of his visa. This indicateth® Tribunal that the applicant had some
understanding of the visa process. The Tribunaf the view that the applicant could have
made enquires, either with or without his friendssistance, about how to apply for a
protection visa many years ago. As the applicashhdt lodge a claim for protection for more
than 10 years, the Tribunal does not accept tiesapiplicant left Malaysia because he was
persecuted or for any convention reason.

For all the above reasons, the Tribunal did nat fhre applicant to be a credible, truthful and
reliable witness. The totality of his evidence skdva propensity to shift and tailor evidence
in a manner which achieves his own purpose. Thaunal is of the view that the applicant’s

claims are fabricated.

The Tribunal, therefore, does not accept that gdi@ant was active in any church or was
engaged in proselytising to Muslims or to anyone Thibunal does not accept that the
applicant was ever threatened and/or harmed foretison of his Christian religion. As
discussed with the applicant at hearing, independérmation indicates that there is a large
population of non Muslims in Malaysia and they fiee to practice their religious beliefs

with few restrictions. The applicant is specifigatlaiming to have been targeted because he
was engaged in proselytising. However, the Tribinaal not accepted that the applicant was
engaged in proselytising. The Tribunal does noeptthat the applicant was assaulted and
targeted by Muslims or that he was encouragedngeard to Islam or that he engaged in any
anti Islamic activities, or that he came to thertibn of Muslim fundamentalists.

The Tribunal does not accept that the applicantevas harassed, intimidated, threatened or
harmed by native Malaysians. The Tribunal doesacoépt that he had expressed or was
imputed with an “anti-government” political opinio®n the visa application, the applicant
refers to charges against him but at the hearirdghe=d that there are any charges and he
could not recall having made such a claim. This &ads the Tribunal to find that the
applicant has fabricated his claims. The Tribursdnot accept that the Malaysian
authorities or anyone else had or have any int@rési for his express or imputed political
opinion.
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As discussed with the applicant at hearing, inddpenhinformation indicates that there is a
large Christian population in Malaysia and that¢his little, if any, targeting of Christian
people by Muslim people in Malaysia The applicamiyalaims to fear harm because of his
proselytising activities. However, the Tribunal megcted the applicant’s claim that he was
engaged in proselytising activities in Malaysia. tées not claimed to have been engaged in
this kind of activity in the last 10 years in Awdta and the Tribunal is not satisfied that he
would engage in proselytising the Christian faitfCatholic faith if he were to go back.

The Tribunal does not accept that the applicanshéfisred any Convention related harm in
Malaysia or that there is a real chance that hebsiharmed for a Convention reason if he
were to return to that country. The Tribunal is satisfied that the applicant has a well-
founded fear of persecution in Malaysia. He isanatfugee.

CONCLUSIONS

The Tribunal is not satisfied that the applicard {gerson to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant does not satisfy the
criterion set out ir$.36(2)(a) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fhy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958.

Sealing Officer’s I.D. prrt44




