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This is the judgment of the Court

Introduction:

1.

Facts:

The first question, which is common to each of ¢helaims for judicial review, is
whether the Secretary of State is entitled to neffaom making an appealable
immigration decision in response to an asylum clama human rights claim which
he judges rationally to be merely repetitious ofeanlier claim whose rejection has
been unsuccessfully challenged in a concluded &ppEas requires an analysis of
Part 5 of the Nationality Immigration and Asylum tA2002, consideration of the
recent Supreme Court decision of the House of Lond8A (Nigeria) v Home
Secretary[2009] UKSC 7; [2009] 3 WLR 1253, and an attemptrationalise that
decision with the earlier Supreme Court decisioZTn(Kosovo) v Home Secretary
[2009] UKHL 6; [2009] 1 WLR 348.

SM is a national of the Democratic Republic of @@ngo, who arrived in the United
Kingdom on a false passport ofi May 2007 and applied for asylum. His application
was refused on"™June 2007 and on"sJune 2007 he was given formal notice of
Refusal of Leave to Enter with a decision to makaaval directions. His appeal was
dismissed by an Immigration Judge orf"28ugust 2007. Reconsideration of this
decision was refused on 28\ovember 2007. On 24July 2008, his former
representatives made further submissions. In €208 he had entered into a
relationship with a woman who was a refugee from Eremocratic Republic of the
Congo and with whom he underwent a traditional vimglderemony on 31January
2009. The further submissions were refused dh/Afril 2009. He was detained on
20" May 2009. Further submissions based on Articté the European Convention
on Human Rights were made on"™2®ay 2009, and the present judicial review
proceedings were begun on"2May 2009. On the following day an injunction was
obtained restraining his removal. A further lettlraling with and rejecting the
Article 8 submission was served or'22une 2009. Blake J granted permission®n 8
July 2009. He indicated that it was arguable am basis of the Court of Appeal
decision inBA (Nigeria)[2009] EWCA Civ 119; [2009] QB 686, that SM hadian
country appeal, although there was force in thaeday of State’s submission that
the Article 8 claim did not outweigh the need famigration control.

ZA is a Nigerian national, who arrived illegally ihe United Kingdom in April 2002.
He sought asylum on $8Vlay 2003 after he had been arrested for workitegally.
The Secretary of State rejected his claim &hJsine 2003, on which date the
Secretary of State gave him written notice in coamme with the Immigration
(Notices) Regulations 2003 of a decision to remiowe as an illegal entrant or other
immigration offender. On 13 August 2003, his appeal was dismissed by an
adjudicator. At some stage he absconded and heegasded as an absconder on
22" June 2005.

On 20" September 2008, ZA was arrested for suspected gration offences and
possession of drugs, although no charges were ailtign brought against him. On
239 September 2008, his representatives made furtibenissions based on Article 8
of the European Convention on Human Rights andngdithat he fell within the
Secretary of State’s Legacy Programme. The SeygrefsState rejected these further



submissions in a letter dated"28eptember 2009. Removal directions were set for
17" October 2009, but these were cancelled when herbdgdicial review
proceedings on 1% October 2009. On 1"l December 2009, Dobbs J refused
permission finding that the claim was hopelessrtien removal directions were set
for 21° December 2009, but ZA renewed his applicatiorpfenmission orally and an
injunction was granted preventing his removal. §¥ant his renewed application for
permission to bring these proceedings.

Each claimant contends that they have a right gleabagainst the Secretary of
State’s rejection of their Article 8 claims. T8ecretary of State contends that he has
made no immigration decision which attracts a rightappeal and that he is not
obliged to make one. He relies on the originalglens to remove the claimants.

Legislation:

6.

Section 82 of the 2002 Act enables a person to @appethe Tribunal “where an
immigration decision is made in respect of [him]”.Section 82(2) defines
“immigration decision” to include (a) refusal ofale to enter the United Kingdom,;
(b) refusal of entry clearance; (c) refusal of difieate of entittement under Section
10 of the Act; (d) and (e) refusal to vary or véaa of a person’s leave to enter or
remain in the United Kingdom if the result is tiia¢ person has no leave to enter or
remain; (f) revocation of indefinite leave to enterremain; (g) to (i) various removal
decisions; (j) a decision to make a deportatioregrdnd (k) a refusal to revoke a
deportation order. Thus, subject to section 83ctwhs not material for present
purposes, a decision rejecting an asylum or hunigintsr claim is not itself an
immigration decision under section 82. It is a smmuent refusal, variation,
revocation or removal decision which is an immignatdecision which generates a
right of appeal.

Section 84 provides grounds upon which an appeaihagan immigration decision
must be brought. These include, by section 84)1)(@t removal of the appellant ...
in consequence of the immigration decision ... wdagdunlawful under section 6 of
the Human Rights Act 1998 as being incompatibléniite appellant's Convention
rights.”

Section 92 has general provisions for appeals fwothin the United Kingdom. It
provides that a person may not appeal under se8f¢h) while he is in the United
Kingdom, unless his appeal is of a kind to whichktisa 92 applies. The section
applies to appeals against some of the particafemnigration decisions in section
82(2), but those do not apply in the present calledso, by section 92(4), applies “to
an appeal against an immigration decision if theellpant (a) has made ... a human
rights claim while in the United Kingdom”. Sectidd3 defines a human rights claim
as “a claim made by a person to the SecretaryaeSt. that to remove the person
from or require him to leave the United Kingdom Wbbe unlawful under section 6
of the Human Rights Act 1998 as being incompatiité his Convention rights”. By
section 12(3) of the Immigration, Asylum and Natbty Act 2006, this definition in
section 113 of the 2002 Act is prospectively tagbalified by amendment so as not to
include “a claim which, having regard to a formé&im, falls to be disregarded for
the purpose of this part in accordance with immntigrarules”. The amendment has
yet to be brought into force, and Lord Hope saighamagraph 19 of his judgment in
BA (Nigeria)that it was to be ignored for present purposes.



10.

11.

The Secretary of State, through Mr Blundell, codtethat section 92(4) of the 2002
Act does not give the present claimants the righappeal because, although they
may have made a human rights claim, the Secrethar$tate has not made an
appealable immigration decision and is not oblitgedo so.

Section 94 of the 2002 Act applies to an appealeursgction 82(1) where the

appellant has made one or both of an asylum claim buman rights claim. By

section 94(2) a person may not bring an appeahiomthe section applies in reliance
on section 92(4)(a) if the Secretary of State fiestithat the claim or claims is or are
clearly unfounded. Sections 95 and 94(9) takerttay provide that a person who is
outside the United Kingdom may not appeal undeti@e®2(1) on the ground that

removal would breach his rights under the Europ@anvention on Human Rights,

unless he is a person in relation to whom the $agref State has issued a certificate
under section 94. In that event, such an appe@l e considered as if he had not
been removed from the United Kingdom. Section Bfvides that an appeal under
section 82(1) against an immigration decision malybe brought if the Secretary of
State or an immigration officer certifies that ttlaim relies on a matter that could
have been raised in an appeal against an earligngration decision where the

person was notified of a right of appeal againat #arlier decision, whether or not an
appeal was brought.

In R v Secretary of State ex parte Onibj¥696] QB 768, an applicant whose original
asylum claim had been rejected by the SecretaState and on appeal made a fresh
claim based on further material. The Secretar$tate considered that the basis of
the claim had not altered and indicated that, simseéhad made no fresh decision,
there was no available avenue of appeal. The @dusppeal, considering the matter
under earlier legislation which did not contain \pstons equivalent to those in
sections 94 and 96 of the 2002 Act, held that & wjaen to an applicant to make more
than one asylum claim. The administrative judgnvem¢ther a fresh claim had been
made should be assimilated to the class of judgmeewable by the court only on
rationality grounds. Sir Thomas Bingham MR, giviige single substantive
judgment said, at page 783B:

“It was accepted for the applicant that a freshaital for
asylum” could not be made by advancing an obviously
untenable claim or by repeating, even with sombaktion or
addition, a claim already made, or by relying ondemce
available to the applicant but not advanced attittne of an
earlier claim. There had, counsel acknowledgedbé¢oa
significant change from the claim as previouslyspréged, such
as might reasonably lead a special adjudicator alee ta
different view. If the fresh claim depended on newidence,
then it had to satisfy tests, analogoutadd v Marshal[1954]
1 WLR 1489, of previous unavailability, significacand
credibility.”

Sir Thomas Bingham then quoted and agreed withsagge from the judgment of
Stuart-Smith LJ irR v Secretary of State ex parte Manvinder SiA§i96] Imm AR

41. He was content with the formulation that angein the character of the
application was required, provided that it was taken to mean that there must
necessarily be a change in the nature of the p#tieacsaid to be feared. The acid



12.

13.

test must always be whether, comparing the newncleith that earlier rejected, and
excluding material on which the claimant could orably have been expected to rely
in the earlier claim, the new claim is sufficientyfferent from the earlier claim to
admit of a realistic prospect that a favourablew@uld be taken of the new claim
despite the unfavourable conclusion reached oedheer claim.

The current version of paragraph 353 of the notuiey Immigration Rules reflects
the Onibiyodecision. It provides:

“When a human rights or an asylum claim has betrsee or
withdrawn or treated as withdrawn under paragraBC3of
these Rules and any appeal relating to that claimoi longer
pending, the decision maker will consider any ferth
submissions and, if rejected, will then determirteether they
amount to a fresh claim. The submissions will antadw a
fresh claim if they are significantly different frothe material
which has previously been considered. The subamsswill
only be significantly different if the content:

(i) had not already been considered; and

(ii) taken together with the previously consideradterial,
created a realistic prospect of success, notwitk#tg its
rejection.”

In Cakabay v Secretary of State (Nd2999] Imm AR 176, the Court of Appeal held
that there was no right of appeal to the appeHatdorities to challenge a decision of
the Secretary of State that further evidence didima particular case constitute a
fresh application for asylum. Such a decision wagable of challenge in judicial

review proceedings on rationality grounds. Theeskell to be considered under the
provisions of the Asylum and Immigration AppealstA®93. Schiemann LJ said at
page 180 that the statute made no express prowasidéo what was to be done in the
case of repeated claims for asylum by the sameper$he second claim may be a
repetitious claim identical with the first, or még a different fresh claim. It was

common ground that a fresh claim attracted all siidstantive and procedural
consequences of an initial claim whereas a repastclaim did not. Schiemann LJ
then said at page 181:

“In the case of a repetitious claim no more is reglito be
done: the first decision has ensured that the driteagdom
has complied with its obligations under the Conient
Section 6 of the 1993 Act creates no inhibition thre
claimant’s removal: the Secretary of State hashendccasion
of his decision on the first claim decided the te&mais claim.
So far as the decision on the claimant’s repettiapplication
for leave to enter is concerned, the claimant il told that
leave has already been refused and that therenseub for any
new decision.”



14.

15.

16.

It was submitted on behalf of the claimant thaegatisation by the Secretary of Sate
of a claim as repetitious rather than fresh wasuinstance a refusal of leave to enter.
Of this submission, Schiemann LJ said at page 182:

“I accept that the substantive effect of categngghe claim as
repetitious is that the claimant is left in the ipos that he has
no leave to enter. That was the position in whiehfound

himself as a result of the decision on his firdiral and the
negative results of the appellate and judicial eevprocesses
in relation to that first claim. This fact howewems to me of
no help one way or the other in deciding whethetid&aent

has given a right of appeal on the merits to one wh

disadvantaged by the Secretary of State’s categimns
decision.”

He went on to hold at page 185 that, potentiallyese though the consequences
might be, Parliament had not provided for an appmalthe merits against a
categorisation decision. A challenge to the légalf the decision was sufficient and
there was no need to create also the possibilitarofppeal on the merits of the
decision.

Subject to decisions of the House of Lords or thpr&me CourtCakabayis binding
on this court. It is an important plank of Mr Bllgll's submission that the Secretary
of State is not obliged to make an appealable imatimn decision to determine that
further submissions do not constitute a fresh cland that, if there is no appealable
immigration decision, sections 92(4), 94 and 9édbapply.

ZT (Kosovo) v Home Secretamas a decision of the House of Lords under the2200
Act in which the applicant’'s asylum and human rigblaims had been rejected and
certified under section 94(2) as being clearly unfied. He made two further
submissions, but the Secretary of State maintalmedcertification of the claims as
clearly unfounded. The Court of Appeal allowed #pplicant’s claim for judicial
review, holding that she should have followed thecpdure in rule 353 of the
Immigration Rules to determine whether these weeshf claims. The House of
Lords held by a majority, Lord Hope dissenting,tthde 353 applied to the further
submissions. The Secretary of State had been wimmpply section 94(2) rather
than rule 353, but the “clearly unfounded” tessécttion 94(2) was more generous to
the applicant than the “realistic prospect of sgstdest in rule 353, so that the
Secretary of State would inevitably have come &sfime conclusion.

In paragraph 8 of his opinion, Lord Phillips of WorMatravers referred to the
decision of the Court of Appeal WM (Democratic Republic of the Congo) v
Secretary of Statf2007] Imm AR 337, which related to refused asylapplications
in cases where the Secretary of State had notdsserificates under section 94 of
the 2002 Act. Further representations with fregldence had been made to the
Secretary of State. “The Secretary of State hade correctly treated those further
representations as being covered by rule 353 of Itheigration Rules” (our
emphasis). In paragraph 16, Lord Phillips reactiedexplicit conclusion that the
Court of Appeal was correct to proceed upon theshbiést rule 353 applied to the
further submissions.
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18.

19.

Lord Hope dissented on the issue of the applicadfamile 353. He said at paragraph
27 that the answer to the problem was really cgiitgple once the true purpose of rule
353 was understood. He said in paragraph 37 lieabhéed for rule 353 arises only
where, because the claim is no longer alive anéppeal is no longer pending, a
determination that this is a fresh claim is reqiiifer the person to appeal. He said in
paragraph 43 that:

“... It was necessary to provide a means for detangin
whether, if the Secretary of State was not persiitalalter the
decision that had already been taken, the furtbbmsssions
amounted to a fresh claim. If they did not, thexauld be no
reason for re-opening the matter. But if they didount to a
fresh claim, they would have to be dealt with ashsand the
right of appeal under Part 5 of the 2002 Act wahkeh have to
be made available. Rule 353 provides a mean oéwdg this

by franking the further material as requiring a sfre
determination in accordance with the procedured the

statutes lay down.”

Mr Blundell points out that this passage is to satigally the same effect as the
passages fronCakabayto which we have referred. A decision under 888 that
further submissions do not amount to a fresh cldoas not by itself generate, and
does not need to generate, an appealable immigrag¢iasion.

In paragraph 59 ofT (Kosovo) Lord Carswell explicitly recognised the purpoge o
rule 353 and considered that, where there is ntificate under section 94, or
decision under the rule that the submission oftamtil material did not constitute a
fresh claim, no right of appeal arose. He said:

“A claimant may seek to adduce further materiasuipport of
his claims which may or may not constitute a sigaiit
addition to those which he had earlier submittedheuit
success. To meet this situation rule 353 was madghis is
relatively straight forward to operate where ther8gary of
State has not given a certificate under sectionit34pbject
being to obviate the necessity for her to recomsieery
further submission as a fresh claim attractingftilepanoply
of the appeal process.”

Lord Brown of Eaton-under-Heywood agreed that R8&8 applied to further
submissions advanced in respect of a claim whichldggen certified under section 94
(paragraph 70). He said at paragraph 74 thathfecoof certification under section
94 is to shut out in-country appeals in the caskeopleless claims. The object of rule
353, at the same time as enabling truly fresh dainbe brought and, if rejected,
nevertheless to proceed to appeal, is to preveashfin-country rights of appeal
arising in the case of reasserted but still hogeleaims. In both cases (i.e.
consideration under both section 94 and rule 353yauld be appropriate, even
though ex hypothesi the claims are being rejeciethe Secretary of State, to allow
them to proceed to an in-country appeal if ther@nig reasonable chance of an appeal
being successful, but not otherwise.
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22.

Lord Neuberger, in paragraph 94, agreed with Londlips, Lord Carswell, Lord
Brown and the Court of Appeal, that the Secretdr§tate should have considered the
further submissions under rule 353. Thus the nitgjdecision was that the Secretary
of State should have addressed the further sulnssunder rule 353, which
necessarily therefore had its part to play. Itegpp to have been the unanimous
opinion that a decision adverse to the applicadeunule 353 did not attract a right of
appeal. This, in our judgment, appears to accaital tve wording and structure of the
relevant sections of the 2002 Act and in particsction 92(4) which requires not
only an asylum claim or a human rights claim, batimmigration decision under
section 82(2). On the face of it, an adverse dmtisinder rule 353 that further
submissions are not a fresh claim is not, and dussrequire, an immigration
decision. Further, if there is no right of appesctions 94 and 96 do not arise for
consideration.

In BA (Nigeria) there were immigration decisions in each of the cases under
consideration. The applicants’ asylum or humahtsglaims had been rejected and
appeals had been unsuccessful. The Secretaryatd Stade deportation orders
against them. They each made further represensasieeking to have the deportation
orders revoked. Those representations were rejectbey sought judicial review of
the Secretary of State’s refusal to revoke the dapon orders, contending that they
had in-country rights of appeal under section 9Qapecause they had made an
asylum claim or a human rights claim within thabsection. The judge held that
only a first or fresh claim gave an in-country tigli appeal under section 92(4)(a).
The Court of Appeal allowed the claimants’ appealShe Supreme Court by a
majority, Baroness Hale of Richmond dissentingmiised the Secretary of State’s
appeal. The court held:

“ that the 2002 Act contained a range of powerscivignabled
the Secretary of State or an immigration officedéal with the
problem of repeat claims, including, under sectigfsand 96,
the power to issue certificates preventing a persasing an
asylum or immigration claim which was clearly unfoled or
raising an issue which ought to have been deal wit an
earlier appeal. Since, when read as a whole, #nefudly

interlocking provisions of the 2002 Act set outaamplete code
for dealing with repeat claims, there was no neeckad words
into the Act so as to exclude further claims whietdl not been
held under rule 353 of the Immigration Rules to fbesh

claims. Rejected claims which were not certifiedder

sections 94 or 96 should be allowed to proceedpfmeal in-

country under sections 82 and 92, whether or ney there
accepted by the Secretary of State as fresh claims.

Both Cakabay and ZT (Kosovo)are referred to in the judgments without any
suggestion that they were wrongly decided, althocugkhe face of it, as we thinBA
(Nigeria) and ZT (Kosovo)do not stand obviously together as to the pur@Eowmk
effect of rule 353.

Lord Hope of Craighead gave the leading judgmémtrd Scott of Foscote and Lord
Rodger of Earlsferry agreed with Lord Hope, as Hatd Brown, who gave a
substantive judgment. Lord Hope said in paragaphat the question was whether
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25.

26.

the expression “an asylum claim or a human riglasne in section 92(4)(a) includes
any second or subsequent claim that the asylunmeseaky make, or only a second or
subsequent claim which the Secretary of State ¢t@epted as a fresh claim under rule
353. The question thus was not whether an adwsision under rule 353 would
necessarily generate an appealable immigrationsideci On the facts oBA
(Nigeria), there was an appealable immigration decision uséetion 82(2)(k) in the
Secretary of State’s refusal to revoke the deportabrders — see paragraph 14 of
Lord Hope’s judgment.

Lord Hope set out the competing arguments in papwg 14-23 of his judgment.
The Secretary of State’s submissions concentratdtieextent of the expression “an
asylum claim or a human rights claim” in section®#ga), arguing that it did not
extend to further submissions which did not amdora fresh claim. Ms Laing QC
for the Secretary of State relied @akabayand Onibiyo. She submitted that the
approach inOnibiyo should apply to the words in section 92(4)(a). e Wpposing
submission was that the legislative context hadhgbd from that of the 1993 Act by
the inclusion of the certification provisions incens 94 and 96 of the 2002 Act, and
human rights considerations would not be availasiean out of country appeal if
there had been no certificate under section 94(2jigger the operation of sections
94(9) and 95.

Lord Hope said in paragraph 27 that the schembeo002 Act was not the same as
that of the 1993 Act to which Lord Bingham had added himself i©nibiyo. The
1993 Act had no provision to prevent abuse. Betribéw system contained a range of
powers to enable the Secretary of State or an inatnagn officer to deal with repeat
claims. Lord Hope referred to sections 94(2) a@d Bhe words “an asylum claim or
a human rights claim” were not qualified, and theses no need for a qualification
such as was found @nibiyo (paragraph 29). Further, the construction corgdrfdr

by the Secretary of State would deprive the clainsfthe benefit of section 94(9) on
an out of country appeal (paragraphs 30, 31).

Lord Hope summarised his opinion in paragraph 3@isjudgment as follows:

“There is no doubt, as | indicated47 (Kosovo) v Secretary of
State for the Home Departmeft009] 1 WLR 348, para 33,
that rule 353 was drafted on the assumption tleddienant who
made further submissions would be at risk of beergoved or
required to leave immediately if he does not hav#frash
claim”. That was indeed that case when this ruds ariginally
drafted, as there was no equivalent of section)3@(the 2002
Act. But Mr Hussain’s analysis has persuaded na the
legislative scheme that Parliament has now putlaceydoes
not have that effect. Its carefully interlockingppisions, when
read as a whole, set out the complete code forindeatith
repeat claims. Rule 353, as presently drafted,noapart to
play in the legislative scheme.”

Baroness Hale, who dissented, explained why itaeasmon ground that sections 94
and 96 were not apt to cater for repetitious clainh®rd Brown observed that the
cases before the court were agreed not to beiabléfunder those sections. But he
accepted that making a repeat claim does involviengaa claim for the purpose of
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section 92(4)(a) so that the Secretary of Statddcoertify such a claim as clearly
unfounded under section 94. His main reason foeeagg with Lord Hope was
because Parliament had in the 2002 Act incorporexgdess provisions to deal with
abusive claims, but split up different aspects a$gible abuse between sections 94
and 96. The clear advantage of dealing with replaains in this way, rather than by
rule 353, was because section 95 and 94(9) enapleells on human rights grounds
to be brought out of country.

The proposition that rule 353 has no part to ptayhie legislative scheme does not
chime with the enactment of section 53 of the Bdeitizenship and Immigration
Act 2009, which will amend section 31A of the Seni@ourts Act 1981 to enable
transfer from the High Court to the Upper Tribuéljudicial review applications
where “the application calls into question a derisof the Secretary of State not to
treat submissions as an asylum claim or humansiglaim ... wholly or partly on the
basis that they are not significantly differentnfranaterial that has previously been
considered ...”. This provision has not yet beerught into force, but its prospective
operation is not, we think, to be ignored in theyvilaat the as yet unimplemented
amendment to section 113 of the 2002 Act is tagberied, for it is predicated on the
continued useful operation of rule 353.

ZA's and SM'’s recent submissions have been rejdayetie Secretary of State on the
basis that they are not fresh claims. There haea Imo certificates under sections 94
or 96 of the 2002 Act. They each contend thatyibtye of BA (Nigeria) they have
an in-country right of appeal. Mr Gill QC also suits on behalf of SM that the
rejection of his Article 8 submissions constituéeefusal of leave to enter the United
Kingdom and a decision to remove him, each of wh&clan immigration decision
under section 82(2). Mr Gill accepts, as we undes him, that an expansive
reading ofBA (Nigeria),cannot be reconciled withT (Kosovo)and he submits that
BA (Nigeria)must be taken as having departed fidm(Kosovo)

Mr Blundell submits thaBA (Nigeria)decided the location of a right of appeal which
was in that case undisputed because there hadabedusal to revoke a deportation
order. It did not address the question when & oflappeal arises. He submits that a
right of appeal does not arise unless there has &eemmigration decision. Where
there has been no fresh claim, there is no neeth&Eecretary of State to make an
immigration decision and rule 353 provides the na@tdm for determining whether
there has been a fresh claim. If there is a fokaim, the Secretary of State will make
an immigration decision in order to generate atrafhappeal, but not otherwise, and
he has not done so in these cases. Sections ®6ashal not provide an answer to the
abuse of repetitious claims because those secatimmsern appeals and there can be
no appeal (and therefore no certificate) if theseno immigration decision. Mr
Blundell submits that this analysis accords witk thecisions inCakabayand ZT
(Kosovo)- as we think it does — and thi@A (Nigeria)should be seen as limited to the
guestion in issue which was whether, where an imatimn decision had been made,
there could be an in-country appeal if the furtkebmissions did not constitute a
fresh claim.

We have not found this an easy matter to resolvee difficulty in large part is
derived from the fact that Lord Hope BA (Nigeria)made the general statement that
the 2002 Act contains a complete code for dealiity wepeat claims and that rule
353 has no part to play in the statutory schemeergds the actual decision BA



31.

32.

33.

34.

(Nigeria) was limited to rejecting the contention that “@ylam claim or a human
rights claim” did not include a second or subsetjwam which was not a fresh
claim. The decision did not address specificdlly question whether a decision that a
second or subsequent claim is not a fresh claignismmigration decision, which
plainly, taken alone, it is not.

It is, we think, plain that an expansive applicataf paragraph 33 oBA (Nigeria)is

not consistent wittZT (Kosovo) the effect of which was both that rule 353 had a
useful and necessary existence, and that a dedisbm renewed submission is not a
fresh claim does not have to generate an appeatabieggration decision. We do not
accept Mr Gill's submission th&A (Nigeria) must be taken to have departed from
ZT (Kosovo) The judgments come nowhere near saying so, adoanot think that
departure from so recently a decided case can pbein especially where there is
explicit reference t&T (Kosovo)n more than one of the judgmentsBA (Nigeria)

In our judgment, resolution of the dilemma is tofbend in the limited ambit of the
actual decision irBA (Nigeria) Certainly, where there is an appealable immignat
decision, on a renewed asylum or human rights ssgiam there will be an in-country
appeal under section 92(4), unless the SecretaBtaieé has certified under section
94(2) or 96. Where however, as in the presentsgcdbere has been no appealable
immigration decision upon a renewed submission Wwhiee Secretary of State has
decided is not a fresh claim, there is no rightappeal, but the decision may be
challenged in judicial review proceedings on radidg grounds. Rule 353 has no
part to play in determining whether a renewed sgbian is an asylum claim or a
human rights claim — which is whB#A (Nigeria)decided. It does have a part to play
in determining whether the Secretary of State shmdke an appealable immigration
decision consequent on the renewed submission €hwBA (Nigeria) did not
address.

We should say for completeness (a) that we doewand the Secretary of State’s letter
of 22" June 2009 and in particular its paragraph 29érctise of SM as constituting a
fresh refusal of leave to enter; and (b) that pasly 126 of the decision of the
European Court of Human RightsVilvarajah v United Kingdomil991] EHRR 248

is sufficient to dispose of Ms Nnamani’'s muted sjmpn that ZA’s Article 8 claim
may not, on the Secretary of State’s case, have Aeenable to sufficient judicial
scrutiny.

For these reasons therefore, in our judgment, lims fail in so far as they seek to
contend that the Secretary of State’s decisions the claimants an in-country right
of appeal.

The individual judicial review claims

35.

The primary basis of the present proceedings hateen resolved against each
claimant, each seeks judicial review of the groumgsn which the Secretary of State
decided that their submissions did not constituésH claims. Certain issues are
common to each claimant.



Rule 353 is set out in paragraph 12 above. Thaimed| approach to issues of this
nature is set out iWM (DRC) v The Secretary of State for the Home DReymant
[2006] EWCA Civ 1495, where the Court of Appeal smiered the circumstances in
which it was legitimate to say that a "fresh clawithin rule 353 was made. Buxton
LJ (with whom Jonathan Parker and Moore-Bick L¥&ed) said this:

“There was broad agreement as to the Secretaryatd's task
under rule 353. He has to consider the new mateygdther
with the old and make two judgements. First, whethe new
material is significantly different from that aleba submitted,
on the basis of which the asylum claim has faitbdt to be
judged under rule 353(i) according to whether tbatent of
the material has already been considered. If thiemahis not
“significantly different” the Secretary of State sh#& go no
further. Second, if the material is significantlyfferent, the
Secretary of State has to consider whether it ntakgether
with the material previously considered, createsealistic
prospect of success in a further asylum claim. Tsedond
judgment will involve not only judging the reliaibyt of the
new material, but also judging the outcome of tnidu
proceedings based on that material ...

The rule only imposes a somewhat modest test that t
application has to meet before it becomes a fréammcFirst,
the question is whether there is a realistic prospesuccess in
an application before an adjudicator, but not mihan that.
Second ... the adjudicator himself does not havaduoeve
certainty, but only to think that there is a reakrof the
applicant being persecuted on return. Third, andontantly,
since asylum is in issue the consideration of ladl dlecision-
makers, the Secretary of State, the adjudicatorthadcourt,
must be informed by the anxious scrutiny of theanat that is
axiomatic in decisions that if made incorrectly megd to the
applicant's exposure to persecution ...."

In relation to how the court, when reviewing a dem of the Secretary of State as to
whether a fresh claim exists, should approach tagem it was said that the questions
to be asked and answered were these:

“First, has the Secretary of State asked himsedf ¢hrrect
guestion? The question is not whether the Secrathi$tate
himself thinks that the new claim is a good oneshould
succeed, but whether there is a realistic prosmEctan
adjudicator, applying the rule of anxious scrutitiynking that
the applicant will be exposed to a real risk ofsgeution on
return ... The Secretary of State of course can, and no doubt
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logically should, treat his own view of the merfdts a starting-
point for that enquiry; but it is only a startingipt in the
consideration of a question that is distinctly eliént from the
exercise of the Secretary of State making up his ownd.
Second, in addressing that question, both in reéspedhe
evaluation of the facts and in respect of the legalklusions to
be drawn from those facts, has the Secretary dé Sttisfied
the requirement of anxious scrutiny? If the couahrmot be
satisfied that the answer to both of those questisnin the
affirmative it will have to grant an applicationrfeeview of the
Secretary of State's decision.”

That approach must now be read in the light ofaligKosovo) v Secretary of State
for the Home Departmenivhere differing views were expressed about whethere
was a material difference between the “clearly unfted” test under section 94 and
the “no realistic prospects of success” test umdir 353, the view of the majority
being that there was no material difference. Tlagonty of the House of Lords were
of the view that for the court to be satisfied tfatxious scrutiny” had been shown
by the Secretary of State it had to ask itselfghestion of whether, in its own view,
the claim has a realistic prospect of success. nfdter was put thus by Lord Phillips
of Worth Matravers (with whom on this issue Lord®Bn of Eaton-under-Heywood
andNeuberger of Abbotsbury agreed):

“Must the court substitute its own view of whetliee claim ...
has no realistic prospect of success, for thahefSecretary of
State or is the approach the now familiar one digal review
that involves the anxious scrutiny that is requindtere human
rights are in issue? [The Claimant] is seeking giadireview
and thus | would accept that, as a matter of guiacithe latter
is the correct approach. | consider, however, ithat case such
as this, either approach involves the same mermakps.”

Where ...there is no dispute of primary fact, the questdn
whether or not a claim is clearly unfounded is osigceptible
to one rational answer. If any reasonable doubstexas to
whether the claim may succeed then it is not gfeanfounded.
It follows that a challenge to the Secretary ot&saconclusion
that a claim is clearly unfounded is a rationaliyallenge.
There is no way that a court can consider whether h
conclusion was rational other than by asking itse#f same
guestion that she has considered. If the courtlades that a
claim has a realistic prospect of success whergduweetary of
State has reached a contrary view, the court vatessarily
conclude that the Secretary of State's view wasiamal.

Each Claimant seeks to rely upon Article 8 and, esch contends, the
disproportionate interference with their rightsadamily life (and to the rights to a
family life of others with whom they are associgtadhich would be caused by their
exclusion from the United Kingdom.
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The principles applicable to the approach to beptatbto issues of this nature has
been the subject of authoritative consideratioregent years. We will refer briefly to
the principal cases upon which, to a greater ®eledegree, each claimant and the
Secretary of State places some reliance.

In Huang v Secretary of State for the Home Departrf@d@7] 2 AC 167, in which
the opinion of the Committee was delivered by L&idgham of Cornhill on 21
March 2007, the following was stated to be themdtie question:

“In an article 8 case ... the ultimate question tfog appellate
immigration authority is whether the refusal ofledo enter or
remain, in circumstances where the life of the faroannot
reasonably be expected to be enjoyed elsewhermgtdill
account of all considerations weighing in favourtlué refusal,
prejudices the family life of the applicant in a mmar
sufficiently serious to amount to a breach of thedamental
right protected by article 8.”

In Chikwamba v Secretary of State for the Home Departf2008] 1 WLR 1420,
Lord Brown of Eaton-under-Heywood, with whom all migers of the House agreed,
in an opinion delivered o085 June 2008, referred to the Secretary of StAsy/him
Policy Instruction on article 8 which, under theatimg “Consideration of Article 8
Family Life Claims”, contains the following:

“Is the interference proportionate to the permidsiaim?... In
many cases, refusal or removal does not meanhbdamily is
to be split up indefinitely. The ... policy is thdtthere is a
procedural requirement (under the Immigration Rukedra-
statutory policies or concessions) requiring a @ers leave
the UK and make an application for entry clearaficen
outside the UK, such a person should return homaake an
entry clearance application from there. In suchaaeg¢ any
interference would only be considered temporary taerefore
more likely to be proportionate). A person who riaithat he
will not qualify for entry clearance under the ®iis not in any
better position than a person who does qualify uwnithe
rules—he is still expected to apply for entry céare in the
usual way, as the entry clearance officer will ¢cdesarticle 8
claims in addition to applications under the rufeseEkinci ...
In addition, it may be possible for the family tocampany the
claimant home while he makes his entry clearangdicgtion,
in which case there will be no interference at lair example,
where a claimant is seeking to remain here on #seshof his
marriage to a person settled in the UK, the policthat they
should return home to seek entry clearance to doene as a
spouse under the relevant immigration rule. Wheeespouse
can accompany the claimant home while he makes his
application, there will be no interference. Whehgs tis not
possible, the separation will only be temporarye Tact that
the interference is only for a limited period ahé is a factor



that is likely to weigh heavily in the assessmerft o
proportionality.”

In relation to that policy Lord Brown said this:

“ ... It seems to me that only comparatively raregrtainly in
family cases involving children, should an arti@leappeal be
dismissed on the basis that it would be proport®@ad more
appropriate for the appellant to apply for leavenfrabroad.
Besides the considerations already mentioned, aulghbe
borne in mind that the 1999 Act introduced one-sippeals.
The article 8 policy instruction is not easily racdable with
the new streamlined approach. Where a single agpeabines
(as often it does) claims both for asylum and feave to
remain under article 3 or article 8, the appellatghorities
would necessarily have to dispose substantivelthefasylum
and article 3 claims. Suppose that these fail. ghthe article
8 claim then be dismissed so that it can be adwhabeoad,
with the prospect of a later, second section 65cabpg the
claim fails before the entry clearance officer fwithe
disadvantage of the appellant then being out ofcthentry)?
Better surely that in most cases the article 81clae decided
once and for all at the initial stage. If it is WiElunded, leave
should be granted. If not, it should be refused.”

42.  In Beoku-Betts v Secretary of State for the Home Deyant[2009] 1 AC 115, in
opinions delivered on the same day as thos€hikwamba Lord Brown of Eaton-
under-Heywood, with whom again all members of tloeisé agreed, said this:

“20. The appellant submits that the legislatiorowal, indeed
requires, the appellate authorities, in determinittether the
appellant's article 8 rights have been breachedale into
account the effect of his proposed removal upon tlad
members of his family unit. Together these memlesjpy a
single family life and whether or not the removabuid
interfere disproportionately with it has to be ledkat by
reference to the family unit as a whole and the aatpof
removal upon each member. If overall the removalldde
disproportionate, all affected family members ace le
regarded as victims.

43. ... Once it is recognised that ..."there isyoohe family
life”, and that, assuming the appellant's proposechoval
would be disproportionate looking at the family tuais a
whole, then each affected family member is to lgarged as a
victim, section 65 seems comfortably to accommodae
wider construction.



44. 1 would accordingly adopt the wider constructto section
65 contended for by the appellant ....”

43. In EB (Kosovo) v Secretary of State for the Home Diepamt[2009] 1 AC 1159, in
opinions also given on the same day as thosehikwambaand Beoku-BettsLord
Bingham of Cornhill said this:

“Thus the appellate immigration authority must matseown
judgment and that judgment will be strongly inflaed by the
particular facts and circumstances of the particakse. The
authority will, of course, take note of factors wainihave, or
have not, weighed with the Strasbourg court. Itl,wibr
example, recognise that it will rarely be propartte to uphold
an order for removal of a spouse if there is aeckrsd genuine
bond with the other spouse and that spouse caeasbmnably
be expected to follow the removed spouse to thentcplof
removal, or if the effect of the order is to seaegenuine and
subsisting relationship between parent and chiid.dases will
not ordinarily raise such stark choices, and thema general
no alternative to making a careful and informedl@aton of
the facts of the particular case. The search foarad-edged or
bright-line rule to be applied to the generality cdses is
incompatible with the difficult evaluative exerciaich article
8 requires.”

44. There is no need to extend this judgment by reterdn any further authorities or
illustrations of the approach to be adopted. As lvewe indicated, each party,
including the Secretary of State, has made refereioca greater or lesser degree, to
the statements of principle to which we have refrr

SM’s case

45.  We have set out a brief summary of his immigrapasition in paragraph 2 above.
SM, who was born on 15th April 1977, did not clanrhis original asylum claim that
he had any family ties in the United Kingdom. TWgs reflected in the initial refusal
letter of the Secretary of State and in the ‘Deteation and Reasons’ for the
dismissal of his appeal by the Immigration Judgéugust 2007. On the merits of
his appeal the Immigration Judge said that, hawiogsidered the evidence as a
whole, he found “that the core of the appellanttsoant of persecution lacks
credibility and is a fabrication designed to gaieess to the United Kingdom.”

46. In a letter dated 24th July 2008 his former sadigitmade further representations to

the Secretary of State submitting that further rimfation about the situation in the
Democratic Republic of Congo showed that it wouddumsafe for him to return and
invited the Secretary of State to grant him leaveemain in the United Kingdom or
to treat the letter as a fresh claim for asylumawding attention to the case of
WM(DRC) Those solicitors also wrote on 28th August 208@uesting permission
for SM to be able to work.
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That correspondence was responded to substaniivelye letter from the United
Kingdom Border Agency dated 30th April 2009. Idat®n to the question of
whether the new information was sufficient to madke representations a “fresh
claim” and/or whether it created a realistic pragp# success before an Immigration
Judge, the letter concluded that it did neitheefeiRence was made to the Operational
Guidance Note for the Democratic Republic of Comlgbed 23rd December 2008
which suggested that failed asylum seekers didau# a real risk of persecution or
serious harm and drew attention to the proposttianthe letter provided no evidence
to show that SM faced risks on his return. Thectuson was that the Secretary of
State had decided not to reverse the decision @edhlier claim and that the further
submissions did not amount to a fresh claim.

Whilst the decision reflected in that letter is thabject of challenge in these
proceedings, we are quite unable to see how tleerel be any sustainable complaint
about it. It addressed the relevant issue and gawebviously sustainable answer to
it.

It was that response that elicited further repregems on SM’s behalf from new

solicitors instructed in May 2009. Those solicitavrote to the UK Border Agency

on 26th May 2009 raising for the first time the gesgtion that SM had now

established a private life in the United Kingdom ¥ytue of his marriage and

cohabitation with a recognised refugee from the Daatic Republic of Congo who

(it seems, coincidentally) arrived in the UK on #8@me day as SM, namely 7th May
2007. The suggestion in the letter and the mateceompanying the letter was that
they went through a traditional marriage on 31 3ayn@009.

The letter asserted that “in the years since higarin the UK SM has established [a]
substantial private life in the UK and that his el would have a disproportionate
interference with his right to private life as groted under Article 8...”. Although no
reference was made in that letter to the situatiothe DRC, it seems that on 28th
May 2009 his solicitors made further representatisaying that he would not be safe
if he returned to the DRC (relying on an articleTine Guardiah and on 1st June
2009 further newspaper articles were submitted eomeg men who had been
returned to the DRC. Material was also advancealwsig his participation in
protests and involvement in what was called theitah Congress Association'.

These representations were responded to on behdlfeoSecretary of State in a
detailed letter dated 22nd June 2009. So far aessttuation in the DRC was
concerned, the letter (i) referred to the Countrydance case dBK(failed asylum
seekers]2007] UKAIT 00098, subsequently upheld by the @ad Appeal, in which
the veracity of accounts of detention and tortusreaconsidered unreliable and (ii)
asserted also that untested newspaper accounexteefl no more than anecdotal
evidence which would not be likely to have a mategifect on SM’s case. The letter
contained a closely argued refutation of the assesdffectively made on his behalf
that he would risk persecution or serious harnetfitned to the DRC and concluded
that the new information advanced about this cteaterealistic prospect of success
before an Immigration Judge. The overall conclusion this aspect of the
representations made on SM’s behalf was that tregsesentations failed to meet the
requirements of rule 353.



Having reviewed the material upon which the Secyeté State formed this view on
this aspect of SM’s case, we agree with the armlyswhich we have referred and
consider that the conclusion was entirely justified

Turning to the Article 8 claim, the Secretary oat8ts response is encapsulated in
paragraphs 17, 19, 20 and 22 of the letter to whaolre referred. We set them out in
full as follows:

“17. On the basis of [his partner’s] account,gpears that she
and your client had been living together for nedrlgnonths at
the time of his detention, following the developmen their
relationship over the previous year and some lisngesvious
acquaintance. The Secretary of State thereforepésahat
your client and [his partner] have established Raniife
together. Clearly your client's removal to the DR@uld
interfere with that family life, since [she] is efugee from that
country and could not be expected to accompany hirhe
guestion that arises is whether the family lifewssn them,
whether viewed from the perspective of your client[his
partner], is such that your client’s removal woaltiount to a
disproportionate interference with the family lié either or
both.

19. The Secretary of State has decided that, thargh your
client's circumstances are such that “the life bé ttamily

cannot reasonably be expected to be enjoyed elseWlyour

client's removal would not amount to a disproparate

interference with his family life. The relationphdbn which he
relies was formed at a time when his immigraticaiust was
uncertain, and that uncertainty has pervaded igence. The
relationship was formed at a time when your cliérad

exhausted his rights of appeal against the refofshis asylum
claim, and so was well aware that he had no lawglit to be
in the UK. As an asylum seeker herself, [she] wddve been
aware of the precariousness of your client’'s sibmafrom the
beginning. The relationship has been ‘serious’léss than 18
months, and the couple were living together as dmdhand
wife for less than 4 months. It is therefore rigkly short-

lived. They are not lawfully married and they hanechildren
between them. The Judgment of the House of Lordeoku-

Betts... does not assist your client as these factorequally

relevant whether your client's family life is viedidrom his

own perspective or that of [his partner]: themfly life is not

such that it weighs heavily in favour of settingdasthe public
interest in your client’s removal and allowing himstay.

20. On the other hand, the public interest in rbr@oval of
foreign nationals who do not qualify to remain e tUK but
refuses to leave of their own accord is well esshled. Weight



is added to the public interest in this case bexauasir client
gained entry to the UK on the basis of an asylumintthat was
found by the AIT to have been a fabrication. lingportant to
the integrity of the protection system that thodeoviabricate
claims should not be allowed to use them as a stggbone to
status. Your client’'s appeal rights were exhaustedanuary
2008. Knowing that he had no basis of stay he Ishoave left
the UK, but instead he embarked on the relationshipvhich
he now relies.

22. For all these reasons, having set the factgghing
against your client's removal alongside those wieighin
favour, the Secretary of State takes the view beahas not
established that his removal would amount to a
disproportionate interference with his right to fmiife, or
with that of [his partner], even though the resulty well be
that they cannot pursue their family life togetheAs you
rightly indicate in your grounds for judicial rewein the case
of Chikwamba... the House of Lords was concerned with the
Secretary of State’'s then policy of requiring Adic8
applicants in the UK to go abroad and make thepliegtions

to an entry clearance officer, instead of havirepttdetermined

in the UK. By contrast, your client’s applicatidras been
determined in the UK. The Secretary of State dm¢say that
he should instead make an application for entrgrelece and
thereforeChikwambadoes not apply. Even in the event that
your client were to go abroad and apply for enteaance, the
grant of entry clearance would be by no means edsgiven
your client's failed asylum claim, the findings de&ception
made against him on appeal, the fact that he hiagahantarily
left the UK, and the findings made above in respechis
private and family life, and s&€hikwambawould not assist
your client in any event.”

As Mr Blundell rightly points out, in SM’s case tieeis no question of splitting a
family unit involving a child, although there isf course, the inevitable split of SM
and his partner if he was to return to the DRC wEkMer, as we see it, the Secretary of
State balanced that factor against the other retefactors, including the need to
remove foreign nationals who do not qualify foridesce in the UK. In our
judgment, the conclusion of the Secretary of Statthis respect was unassailable,
and it would be the conclusion to which we wouldénaome.

The Secretary of State, having rejected the funtbgresentations, considered whether
there was any realistic prospect of success befame Immigration Judge
notwithstanding their rejection by the SecretaryStéte. The conclusion as to that
was that they would not offer any realistic progpet success. Again, in our
judgment, that was also an unassailable decision.
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We understand that yet further representations l@em made on SM’s behalf to
which the Secretary of State will be respondinglue course. Our decision relates,
of course, to the question of whether the lettdr8ath April 2009 and 22nd June
2009 are susceptible to challenge. For the reaserfsave given, they are not.

ZA’s case

We have set out a summary of SA’s immigration pasitin paragraphs 3 and 4
above. He is a Nigerian national aged 38 or therei@h who arrived in the United
Kingdom illegally in, it is thought, April 2002. &1 was apprehended working
illegally by the police in May 2003 when he claimaslylum. This was refused in
June 2003 and an appeal to an Adjudicator was g#gdiin August 2003. The
Adjudicator said that ZA and his application weveh®lly lacking in genuineness and
credibility”. His appeal rights were exhausted st September 2003. As from
March 2004 he failed to continue reporting to themigration authorities and was
treated as an absconder. He did not surface agaih through solicitors, he
submitted an application in September 2008 for de&wy remain in the United
Kingdom. The application was based on the asseiti@at he had acquired an
established family life in the UK, although ther@aswno reference at that time to the
fact that he had a partner.

That application was acknowledged on 13th Deceribé8B, but was not considered
until he was arrested about a year later for beinmk and disorderly. A decision
letter dated 24th September 2009 was issued wlephesents one decision the
subject of challenge in these proceedings. Byithe of that letter ZA had made the
Secretary of State aware that he and his partnign, whom he claimed to have
cohabited since 2005, had had a son who was botdthnViay 2009.

In the letter of 24th September 2009 the SecrethBtate explained why the decision
had been made as it was. Since the effect oflgt&r of rejection is effectively
superseded by the letter of 5th January 2010 wlesayl nothing further about it. ZA
launched this application for judicial review onti©ctober 2009 and an injunction
against removal was granted on 16th October. Ddbbave her decision on the
papers on 11th December and removal directions wetefor shortly thereafter.
However, ZA sought to renew the application formpssion to apply for judicial
review and a further injunction was granted on dlstember, one of the reasons
given being that, in the light dA(Nigeria) there might be an in-country right of
appeal.

Further evidence was submitted about the relatipnsith his partner and the fact
that they had a 7-month old son. It was also fzadl she had three other children
aged 17, 15 and 12 by another man with whom theyahstrong relationship and it
would not be a viable option for all of them toaedte to Nigeria if ZA was required
to return there.

In the decision letter of 5th January 2010 the &acy of State gave reasons for
doubting the assertion that ZA had been cohabititg Ms S since 2005. It was,
however, accepted that he “may have establishednalyf life in the United
Kingdom”, but it was asserted that he had doneirsdull knowledge that he had no
lawful basis to stay here”. In considering theues®f the proportionality of removal



from the United Kingdom, the following factors wesaid (in paragraph 21 of the
letter) to be material based upon the approa€hikwamba

“a. your client’s poor immigration history.

b. his failure to provide detailed evidence himselfrom any
friends to establish his relationship with [histpar].

c. his failure to provide any independent evidemguding
bills, council tax or bank statements, letters @hodtographs
confirming your client's relationship and that hdmeen
cohabiting with [his partner] since 2005 as claimed

d. despite claiming that he has been cohabiting {kiér] since
2005 his failure to make submissions in relationAtticle 8

until his lodged his judicial review proceedingdVhilst his
human rights submissions made under the cover |gttar
dated 23 September 2008 make a bland reference to
establishing a family life, no details are providadd [his
partner] is not mentioned despite the fact thatlhens to have
been cohabiting with her for three years at thattpo

e. the letter from [his partner] was not providedtiluthe

renewal grounds were served and after severalo$etsnoval

directions had been served on your client and timansary

grounds of defence were lodged which noted the latk
evidence that had been forthcoming from her. Naaation

was provided for the delay in providing the letter.

f. the lack of evidence about the nature of yoigntls contact
and relationship with his child and the other ctald of [his
partner] including the lack of evidence to indicatby the
relationship could not be continued in or from Nigeby
modern means of communication.

g. your client’'s blatant disregard for the Immigpat Rules
(which you yourselves acknowledge in your grounds o
renewal dated 18 December 2009).”

62. The letter dealt with the issue of relocation ia faollowing way:

“22. Your client’'s case has also been consideratienight of
the judgment inVW Uganda v SSHI2009] EWCA Civ 5.
The judgment iVW Ugandaelates to the consideration of the
applicability of the *“insurmountable obstacles” tteshen
dealing with the issue of proportionality. Moreespgically, the
judgment considered whether a person can poinatdship or
difficulties of a nature and degree as to makeaitasonable to
expect his or her family to join them in the coynto which
they are being removed. The Court concluded\it Uganda
that what must be involved is more than a mere etegf
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hardship and the matter is not simply one of “chomr
convenience”. In her letter dated 17 December 2[1B6
partner] provides no reason for any hardship or
unreasonableness in returning with your client fgeNa to
continue their family life. It is noted that [shbhs 3 other
children with a previous partner and that theyaged 17, 15
and 12. Although it is understandable that yoientls partner
would prefer that your client remain in the UK anaduld
prefer not to relocate to Nigeria with your clienson and her 3
other children, it would alternatively be open faur client to
return to Nigeria to seek entry clearance to retarthe UK as
[her] partner.

23. Your client is an immigration offender who wastified of
his liability to removal in May 2003 and continueshave no
lawful basis of stay in this country. Althoughstaccepted that
your client may have established a family life re tUnited
Kingdom, | am satisfied that the decision to praceseth his
removal would not breach Article 8 of the European
Convention on Human Rights.”

There are two other paragraphs in the letter talvhie will refer:

“24. It is noted that your client claims to haveebein the
United Kingdom since May 2003. It is accepted thaing the
time he has been in the United Kingdom that he mmaye
established a private life, however it is considetkat the
private life had been established in the knowletthge¢ he had
no legal basis to remain in the United Kingdom. ohder to
protect the wider interests and rights of the pybtiis vital to
maintain effective immigration control. In pursoitthat claim
and having weighed up your client’s interestss ibélieved that
any interference with his family and/or privateelifvould be a
legitimate, necessary and proportionate responsg ian
accordance with the law.

27. It is considered that your client is a 38 yelar male who
has been in the United Kingdom for 7 years and &ths
without lawful and legitimate leave. Your cliedaiens to have
arrived in the United Kingdom in April 2002, butaghed
asylum on 28 May 2003 only after he was arresteddmtained
by police for working illegally. After his appealghts were
deemed to be exhausted he absconded from repdaoting/
years and only came to light in September 2009 wigemade
further submissions for leave to remain in the eehiKingdom
on human rights grounds. Although it is accepteat tyour
client is the father of [a son] born 11 May 2008,s not
considered to be disproportionate in light of alet
circumstances to remove your client from the Unka&agdom
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in order for him to seek entry clearance to retiorthe United
Kingdom as the partner of [his partner]. After efal
consideration, it is concluded that there are nmpling
circumstances to justify allowing your client tamain in the
United Kingdom and therefore it is considered tlyaur
client's removal from the United Kingdom is entirdbwful
and proportionate.”

The further submissions made by ZA were rejectatitae conclusion reached that
they did not create a realistic prospect of sucbessre an Immigration Judge.

Ms Nnamani submits that the assessment reflecteldeirSecretary of State’s letter
does not constitute a proper assessment of thectrtipat the suggested relocation of
the family to Nigeria would have on the other cteld of ZA’s partner who had a
right to education and their own private lives re tUK. She submitted that the
decision was not considered properly or rationally.

We do not consider that that proposition fairly @psulates what the Secretary of
State was saying in the letter. The Secretarytafehad, as we have assessed the
evidence, ample grounds for questioning the leraftlZA’s true association and
cohabitation with his partner and, accordinglytha extent to which he and her other
children represented a true and effective familig. urlowever, what was being said
was that, to the extent that they represented tameat of the family unit (albeit a
somewhat tenuous one vis-a-vis ZA), there couldnbeobjection to him being
returned to Nigeria and making a claim for entrgachnce as her partner from there.
The same conclusion was reached notwithstandingxigence of his own natural
son. Again, there were legitimate grounds for tjaesg the length of the period of
cohabitation with his partner. All the matters wich reference was made in
paragraph 21 of the letter (see paragraph 61 abwes legitimate matters put into
the balance and, in our judgment, this was a cdsenthe Secretary of State was
entitled to conclude that the balance lay in favaiurequiring ZA to return to Nigeria
to make his application for entry clearance froer¢h It would be our decision too.

For the reasons we have given, we can see nothinipe Secretary of State’s
reasoning or approach which is susceptible to ehg# by way of judicial review.

For these reasons, each of the claims are dismissed



