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IN THE FEDERAL COURT OF AUSTRALIA
VICTORIA DISTRICT REGISTRY VID 141 of 2009

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

BETWEEN: MZYBX
Appdlant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: GRAY J
DATE OF ORDER: 26 MAY 2009
WHERE MADE: MELBOURNE

THE COURT ORDERS THAT:

1. The Refugee Review Tribunal be added as thense@spondent to the appeal, and

the title to the proceeding be amended accordingly

2. The appeal be dismissed.

3. The appellant pay the first respondent’s cokteeappeal.

Note: Settlement and entry of orders is dealt witl©rder 36 of the Federal Court Rules.

The text of entered orders can be located usingreB®n the Court’s website.
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REASONS FOR JUDGMENT

This appeal is from a judgment of the Federal Miagies Court of Australia,
delivered on 10 February 2009, and publishedVi@¥BX v Minister for Immigration &
Citizenship & Anor [2009] FMCA 195. The learned federal magistratemissed an
application by the appellant for review of a demisbf the Refugee Review Tribunal (“the
Tribunal”). The Tribunal affirmed a decision of delegate of the first respondent, the
Minister for Immigration and Citizenship (“the Mster”), refusing to grant to the appellant a

protection visa.

The appellant is a citizen of Malaysia who cam@Adstralia with a legitimate visa on
21 November 2007. He applied for a protection wiga3 January 2008. On 29 February
2008, the Minister’s delegate refused to grantaeation visa. The appellant applied to the
Tribunal for review of that decision. He attended hearing before the Tribunal on 16 May
2008 where he gave evidence and made submissitinghei assistance of an interpreter in
the Tamil and English languages. The Tribunal'sisien was signed on 11 July 2008 and
handed down or sent to the appellant on 4 Augu3820



By s 36 of theMigration Act 1958 (Cth) (“the Migration Act”), there is a class of
visas to be known as protection visas. The relegaterion for a protection visa is that the
person applying for it be a non-citizen in Austat whom the Minister is satisfied Australia
has protection obligations under the Refugees Quiore as amended by the Refugees
Protocol. The terms “Refugees Convention” and tigeks Protocol” are defined in s 5(1) of
the Migration Act to mean respectively tlidnvention relating to the Satus of Refugees
done at Geneva on 28 July 1951 and theProtocol relating to the Status of Refugees done at
New York on 31 January 1967. It is convenient to call those two documentkeratogether,
the Convention. For present purposes, it is gefiicto note that, pursuant to the Convention,
Australia has protection obligations to a persom:wh

owing to well-founded fear of being persecuted for reasons of race, religion,

nationality, membership of a particular social group or political opinion, is outside

the country of his nationality and is unable, or owing to such fear, is unwilling to
avail himself of the protection of that country

The appellant claimed to have a well-founded tdgpersecution if he should return
to Malaysia for reasons of his race, his religiod &is political opinion. As a Tamil he was
brought up in the Hindu religion. Some years dgojntended to marry a Muslim woman
and began the process of conversion to Islam fat gurpose. The woman’s family
eventually put a stop to the marriage. The appeltaverted to his Hindu religion, and
married a Hindu woman. Nonetheless, he said theglims still claim him as a Muslim and
seek to persuade him to follow the Muslim faitin. alddition, the appellant claimed to have a
history of activism for the rights of Hindus in Mgkia, including activity with an
organisation calling itself Hindraf. He said the was at a demonstration on 30 October
2007, at which a crowd attempted to prevent theddigion of a Hindu shrine, and that he
was beaten by police and detained overnight. Htk tbat he was also threatened that he
would be imprisoned if he was caught being involiredn illegal demonstration again. The
appellant also claimed to have been an active mewfbe political party referred to as the
DAP.
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In its reasons for decision the Tribunal expressatie doubts about the credibility of the
appellant, but gave him the benefit of those doahts accepted his claims as he stated them.
It did not accept, however, that anything that hapgpened to the appellant, or would happen
to him in the future in Malaysia, was sufficientigrious to amount to persecution as defined
in s 91R of the Migration Act.

The Tribunal found that the appellant and his el been able to continue to work
and to operate their business, despite the fatbthane or more occasions the appellant had
been kept talking in the street by Muslims andehbgrprevented from going about his work.
The Tribunal found that the appellant had not bpesvented from practising his Hindu
religion, and is still regarded by the Malaysiathawities as a Hindu. The Tribunal accepted
that, in Malaysia, there is entrenched discrimoratagainst Hindus. It found that, despite
this discrimination, the appellant had been ablbdlal a series of jobs, to purchase property
in Malaysia, and to have a transport subcontradiunginess which his wife has continued to

operate while he is in Australia.

The Tribunal said that the treatment of the appellin consequence of the
demonstration on 30 October 2007 was appropriadeadapted to a legitimate object of the
Malaysian government in maintaining law and ord€here was nothing else that prevented
the appellant from engaging in any activities & AP, or in the sort of Hindraf activities
he had been involved in apart from the demonstratidhe Tribunal found that there was
nothing to suggest that the Malaysian authoritiad hny ongoing adverse interest in the
appellant. It found that the appellant’s statetbntion not to engage in further Hindraf
demonstrations was a matter of his own choice, Iltiregufrom his desire to avoid

discrimination, and was not to avoid persecution.

In its conclusion, the Tribunal found that theraswnot a real chance that, in the
reasonably foreseeable future, the appellant waxderience serious harm capable of
amounting to persecution, if he should return tolayisia, whether for the Convention

reasons of his race, his religion, his politicaindgn, or for any other reason.

In his application to the Federal Magistrates €dahe appellant relied on six grounds
expressed in the application. The learned federagistrate also identified four other

possible grounds expressed within the appellantitem contentions in that court. Her
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Honour dealt with all of those grounds and subroissi and concluded that the appellant

could not succeed on any of them.

The appellant’s original notice of appeal, filedthis Court, contained the statement
that the written reasons of the federal magistiadee not at that time available to the
appellant, and that he reserved his right to aniemaotice of appeal once he had a copy of
the reasons for the dismissal of his applicatitthwas not open to the appellant to reserve
any right to amend, but it was open to him to seelke to amend. He filed an amended
notice of appeal on 22 May 2009, after the Ministedd filed an outline of written
submissions. In neither the original notice of egdmor the amended notice of appeal is the
Refugee Review Tribunal named as a party to theap@Because the appellant seeks orders
against the Tribunal, it will be necessary for adeo to be made that the Tribunal be added
as the second respondent and that the title tprib@eeding be amended accordingly. Leave
was granted to amend the notice of appeal. Tha&saufor the Minister did not take

objection to the grant of leave.

The amended notice of appeal expresses five geoahdppeal which engage with
the conclusions of the federal magistrate on som#he grounds on which the appellant
relied in the Federal Magistrates Court. The dppeldid not comply with the direction to
file written submissions in this Court. He appelreperson and made oral submissions with
the assistance of an interpreter, interpreting ftoenTamil language to the English language
and from the English language to the Tamil languagke appellant’s oral submissions did
not engage with the grounds of his appeal, or tgnecessity to demonstrate jurisdictional
error on the part of the Tribunal. This is notpsiging, as the concept of jurisdictional error
is difficult to understand. The appellant attendpte persuade me that elements of his
evidence to the Tribunal justified findings of fawthis favour that would have entitled him
to the grant of a protection visa. | endeavoucedxplain to him that the finding of facts is a
function reserved to the Tribunal and that neitherFederal Magistrates Court nor this Court
could change those findings of fact. | rejected #ppellant’s attempt to provide me with
further documentary material which he said supjpbhis claim. Unless the appellant could
show that the Tribunal had failed to perform itatstory function or had not followed the
correct process, he could not have succeeded ifr¢deral Magistrates Court and cannot

succeed in this Court.



12

13

14

-5-

With this in mind, it is appropriate to turn toetheasons for judgment of the federal
magistrate, to the manner in which her Honour dedl the grounds of the appellant’s
application to that court, and to the question Wheit is possible to detect any error in the

manner in which those grounds were dealt with.

The first ground related to the question of demfleconomic opportunity to the
appellant. This topic is also raised in the fgsbund of appeal. The appellant contended,
and still wishes to contend, that he was preveriteth continuing with his transport
business, was therefore deprived of his liveliheod his capacity to subsist, and that the
Tribunal was in error in holding that this did nobnstitute serious harm amounting to
persecution. As the federal magistrate pointedaby#] of her reasons for judgment, the
Tribunal did not accept that the appellant’s cayao subsist had been threatened, or that he
was denied economic opportunity. The Tribunalbgliing of fact that the appellant was able

to continue to operate his business was fatalg@laim in this respect.

The second ground before the federal magistréde, the second ground of appeal,
concerns the finding that the appellant has notwunbed to pressure to change his religion.
The federal magistrate said at [7] that the appelleas seeking to challenge findings of fact
made by the Tribunal in relying on this ground.r Henour held correctly that she could not
review such findings of fact. In addition, at [@r Honour pointed out that the appellant’s
own evidence did not support his claim that he prasented from practising his religion. In
his second ground of appeal, the appellant arguegdttwas jurisdictional error to argue that
successful resistance to religious conversion engast would continue in the future. He
contended that he was prevented from practisingdiigion and that the Tribunal failed to
explore the harm that befell him as a result. Tna@ind of appeal discloses no jurisdictional
error. Even if the Tribunal's finding that the a&tlpnt had not succumbed to pressure to
change his religion, or its finding that he was pivented from practising his religion, were
incorrect, there is nothing that the Court couldtdaorrect such a finding. There was, in
fact, ample evidence before the Tribunal to supploose findings. Having made those
findings, the Tribunal was not bound to explore tiaem that might befall the appellant on

the assumption that its findings were wrong.
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The third ground before the Federal MagistratesirCalso reflected in the third
ground of appeal, concerned the question whetherdibcrimination that the Tribunal
acknowledged occurred against Hindus in Malaysiawarted to persecution. At [12], the
federal magistrate said:

The question whether harm amounts merely to discrimination or whether it amounts

to persecution is a matter of fact and degree. That is a question for the Tribunal to

determine, unless the Tribunal has misdirected itself as to what might constitute

serious harm. | consider that the view taken by the Tribunal in this case was
reasonably open toit. Thisground is not made out.

The third ground of appeal involved a contentioattthe Tribunal misdirected itself in
relation to what might constitute serious harm. the light of the Tribunal's findings
concerning the appellant’s employment history, progpownership, and business activity, it
is not surprising that the Tribunal found that atigcrimination against the appellant as a
Hindu, or as a Tamil, in Malaysia did not amountserious harm, and therefore did not

amount to persecution.

The fourth ground of the application to the cdagtow was that the Tribunal had not
assessed the appellant’s claim of persecutionniréason of his race. At [14], the federal
magistrate pointed out that the Tribunal found gpedly that the appellant had not been
persecuted in the past and would not face persecirtithe future for reasons of his race. At
[15] her Honour also pointed out that the Tribulnadl found that the appellant had not been
persecuted in the past and there was not a reacehhat he would be persecuted in the
future for the reason of his race. At [16] her Honsaid that the appellant did not rely on
any specific matters concerning his race, as ogptseelying on his religion. Both in the
context of conditions in Malaysia, and in the canhtef the appellant's own claims, the

federal magistrate did not consider that the Tr#bdnvad made a jurisdictional error.

Ground 5 in the Federal Magistrates Court involeedhallenge to the Tribunal's
conclusion about the appellant’s choice not toriwelved in Hindraf activities in the future.
At [19], the federal magistrate said that the Tniéu had found that the appellant
acknowledged giving up Hindraf activities to avpibblems with the Muslims, but also that
the Tribunal found that the appellant's problemghwihe Muslims did not amount to
persecution. Her Honour said:
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Accordingly, even if the actions of the Muslims were supported or condoned by the
government, their actions did not amount to persecution to which the authorities
turned a blind eye or which otherwise had an official quality. That is because the
actions of the Mudlims did not amount to persecution.

Her Honour took the view that ground 5 was not maute

The fourth ground of appeal does not engage spaityf with either ground 4 or
ground 5 in the court below. The fourth ground apfpeal alleges that the Tribunal
misinterpreted s 36(2) of the Migration Act and thenvention, when concluding that the
problems the appellant had due to his participatioHindraf activities and the problems he
faced from Muslims did not amount to persecutidn. effect, this ground raises again the
Tribunal’'s conclusion that there was no real chaheg the appellant would suffer serious
harm amounting to persecution if he should retorMalaysia. The Tribunal was correct in
applying s 91R of the Migration Act which, in effecequires that there be “serious harm”
before a finding of persecution can be made. 8&ec8lR(2) contains various specific
examples of serious harm. The appellant, in hlamsssions, had fastened on para (d),
“significant economic hardship that threatens thespn’s capacity to subsist”. As has been
pointed out earlier, the Tribunal found against dppellant on this issue. It found that his
capacity to subsist had not been threatened, anddwwt be threatened. There was no
jurisdictional error involved in the finding of thigibunal to that effect.

In the sixth ground of his application to the dduglow, the appellant asserted that the
Tribunal had made an issue about his credibilitgl alleged that the Tribunal ought to have
given him notice under s 424A of the Migration Actrelation to findings concerning his
credibility. This ground is reflected in the fifiround of appeal in this Court. At [22], the
federal magistrate drew attention to the fact ttiet Tribunal had expressly given the
appellant the benefit of the doubt in relation te dlaims, and did not rely on an adverse
view of the appellant’s credibility. There was m@son to suppose that any issue relating to
the appellant’s credibility was ever consideredttiy Tribunal to be the reason, or a part of
the reason, for affirming the decision under revidw any event, the Tribunal’s doubts as to
credibility did not constitute information withilné meaning of s 424A of the Migration Act.
Accordingly, her Honour concluded that there wadreach of s 424A in this case. There is
no doubt that her Honour was correct in this vig®dne of the major tasks of the Tribunal is

to judge the credit of an applicant before it. Visw of an applicant’s credit may be
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significant in its determination of the case, boy &iew about credit reached at the end of the
case does not constitute information within the mregof s 424A. As the federal magistrate
pointed out at [23], the Tribunal did raise in ttwairse of the hearing issues of the appellant’s
credit and did invite him to respond, either oratly in writing, or to have the hearing
adjourned to enable him to respond if he wisheder Honour was unable to discern any
basis on which the appellant could argue deniaprotedural fairness in relation to the

credibility issue.

As | have said, there were four further matteet the federal magistrate discussed in
her reasons for judgment. Those matters have een Ibhe subject of grounds of appeal
expressed in the amended notice of appeal. Thkedirthe additional matters concerned
again denial of procedural fairness in relatiorthte credibility issue. The second of them
involved the appellant seeking to challenge thelifig of fact that the Tribunal made
concerning possible disadvantage to the appelladealing with the appellant’'s estate after
his death. The Tribunal correctly pointed out tBamething that might happen after a
person’s death cannot amount to persecution ofpiri@on. The appellant had also attempted
to challenge other findings or conclusions of facde by the Tribunal. The challenges
included the contention that not being able to peira preferred way of earning a livelihood,
such as by becoming a dairy farmer, would amourgeisecution. The federal magistrate
pointed out correctly that it was necessary for Tndunal to find serious harm before it
could find persecution. In relation to a challetngehe Tribunal’s finding that the pressure
on the appellant did not interfere with his praetaf Hinduism, her Honour pointed out that
the Tribunal stated that the appellant gave no @&mf how his practice of Hinduism had

been compromised.

The third additional matter involved the questadrthe appellant’s treatment at, and
as a result of, the demonstration of 30 Octobei7208s the federal magistrate pointed out at
[32], the Tribunal accepted that this treatment maye amounted to persecution, subject to
considering whether the law that was applied to #ppellant was a law of general
application, and whether it was applied in discnatory fashion. At [33]-[34], her Honour
also referred to the Tribunal’s finding that thepeltant indicated that he did not intend to

participate in Hindraf activities in the future,dathe Tribunal’'s conclusion that the appellant
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had modified his behaviour to avoid discriminatagtions, rather than to avoid persecution.

Her Honour concluded correctly that the Tribunabsclusions were open on the evidence.

The final contention in the court below also inxexl the question of the appellant’s
choice to avoid further participation in Hindraftiagies. As her Honour said at [37], it was
“not to the point that other Hindus may suffer pergion for reasons specific to them.” The
Tribunal was required to assess the actual casapipelant put, rather than a theoretical case
that another applicant might put. As her Honoud,saven if the Tribunal made findings
contrary to independent information about the tresit of Hindus in Malaysia, the weight to
be given to that independent information was a endtir the Tribunal. Her Honour was

correct to take the view that the contention inediwo jurisdictional error.

In order to succeed in this appeal it was necgdsarthe appellant to demonstrate
error on the part of the Federal Magistrates Cotité could only do that by demonstrating
that the federal magistrate ought to have founidgistional error on the part of the Tribunal.
The appellant has failed to demonstrate eithesgliztional error on the part of the Tribunal,
or error on the part of the federal magistratbave read carefully the reasons for decision of
the Tribunal, and the reasons for judgment of duefal magistrate. | am not able to identify
any jurisdictional error in the former, or any erio the latter. It will therefore be necessary

to dismiss the appeal.

Counsel for the Minister has sought an order thatappellant pay the Minister’s
costs of the appeal. Such an order is normalpvatig the principle that costs follow the
event. The appellant has made no submission ponsg to the submission on behalf of the
Minister concerning costs. Accordingly, the appeflwill be ordered to pay the Minister’s

costs of the appeal.

The Court orders that:
1. The Refugee Review Tribunal be added as thense@spondent to the appeal, and
the title to the proceeding be amended accordingly

2. The appeal be dismissed.

3. The appellant pay the first respondent’s cokteeappeal.
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