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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship (the delegate) to reftesgrant the applicant a Protection (Class
XA) visa under s.65 of theligration Act 1958the Act).

The applicant, who claims to be a citizen of Malayarrived in Australia [in] March 2009
and applied to the Department of Immigration anaz€nship (the Department) for a
Protection (Class XA) visa [in] April 2009. The dghte decided to refuse to grant the visa
[in] July 2009 and notified the applicant of theed®n and his review rights by letter dated
[in] July 2009.

The delegate refused the visa application on teeslhathe applicant is not a person to
whom Australia has protection obligations underRedugees Convention.

The applicant applied to the Tribunal [in] July 20@r review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

CLAIMS AND EVIDENCE
The primary application

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tleghte's decision, and other material
available to it from a range of sources. The preapplication was combined with the
review of the protection visa application lodgedthg applicant’'s mother, [Mrs A] (RRT
reference 0900895).

The applicant lodged afypplication for an applicant who wishes to subrhéit own claims
to be a refuge@n] April 2009. The application stated that @gplicant had lived in [City 1]
from January 2002 to March 2008. From March 2@0Blarch 2009 he lived with his father
and was unsure of his address. He attended [S¢hd@m Standard One until Standard
Three and [School 2] for year 4.

A statutory declaration sworn by the applicant’steo [in] April 2009 accompanied the
application. This set out:

1. I make this Statutory declaration on behalf of rog,saged [years], in his
application for a protection visa. | fear thamy son is returned to Malaysia he
will face persecution on account of his Hindu relig his Tamil ethnic group,
and because he is a member of my family grougai that my son will face
persecution at the hands of religious extremisesnbers of the predominate
Malay Muslim community and the authorities. | féaat the authorities will not
protect my son from the harm that he fears on awtooiuhis Hindu religion his
Tamil ethnic group and because he is my son.



2. | have provided this Statutory declaration in ayMgig rush because | have been
advised that my son’s 45 days expires tomorrowerd&iore | would like the
opportunity to provide further information in suppof my son’s case.

9.  Further documents submitted in relation to the iappbn included:

. A statutory declaration which was provided to thiddnal for the purposes of
the review application lodged by the applicant'sineo In a letter dated [in]
September 2009 to the Tribunal, the applicant’sesgntative requested that
the submissions made by his mother in relatiomméodiscrimination that
Hindus and Tamils face be considered in the appfic@ase. The full
statutory declaration includes sensitive informaiio relation to the
applicant’s mother’s case which has not been @etdiere. The parts of the
statutory declaration which are relevant to thesen¢ application set out:

1. Iwas born in [Town 2] in Malaysia on [date]. Msligion is Hindu and my
ethnic group is Tamil. | make this Statutory Deatam in order to add
further detail to the information | provided in rapplication for a Protection
Visa before my hearing at the Refugee Review Tihurfear persecution
for reasons of my belief and practice of the Hineligion, my ethnic Indian
Tamil ethnicity, and my gender if I am forced téura to Malaysia.

3. In Malaysia, ethnic Indians or Tamils and Hindus treated as second
class citizens. Nearly all Tamil people in Malayaia Hindu and therefore
the discrimination against Tamils and Hindu normgbes hand in hand.
There is a preferential treatment of ethnic Malayd longstanding
discrimination against ethnic Tamils. Islam is nelgal in law and practice as
superior to other religions and Hindu people aseriininated against and
their Temples destroyed. In or about November 28)0#he eve of the Hindu
festival Deepavali | witnessed Hindu women beingsgd out and beaten
when they tried to defend a temple that was nearé/hundred years old. |
saw these women bleeding and the police beatimg.tfiis horrified me.
But human rights abuses against those who prauiiserity religions are
unpunished and condoned by the Malaysian autharidie | have referred to
in my Form 866C, in or about November 2007 there svaneeting held in
Kuala Lumpur regarding the discrimination agaihst people of Hindu
religion in Malaysia. | mentioned this on my formaway to indicate that
the problem is becoming worse and worse in Malags@necessitated such
a meeting by the Hindu people.

4. | am identifiable as an ethnic Indian or Tandtause of the colour of my
skin, and the way | look. | also often wear markimglated to my Hindu
religion such as the'vibuthi' which is the markroy forehead, and therefore
I am readily identifiable as a Hindu person.

5. I am now divorced but | was married in or abb2@8. [The applicant’s
mother described domestic violence in her relahgnwith the applicant’s
father and her inability to obtain police proteat&s a Tamil].

6. | felt that | had no choice but to leave my hargbsoon after this and |
stayed with my aunt in [Town 3] The marriage hadrba customary
marriage and it was not registered and therefordid/@ot need a civil
divorce. However one day my husband came lookingi® at my aunt's



house with a machete and demanded his son. Faetymay son and | and
my aunt were inside and my husband could not géfljnaunt and | shouted
for help and all the neighbours came and my huskefhd fear that if the
neighbours had not come | would have been killethahday. After that
incident | went to the same police station, [narttg} time with my uncle.
Instead of going to speak with my husband or ingast the matter further,
they just called my husband and said something dika't disturb your wife.
Fortunately soon after this my husband became rggdaand he left me
alone.

7. I live in [City 1] which is a predominately Musl state. Although the
treatment of Tamils and Hindus is bad throughoulayka, given the
predominance of Muslims in [City 1] the treatmeh@Tamils and Hindus is
particularly bad. Malaysia is also becoming inciregly Islamic and
Muslims are becoming more extreme in their viewsiclv makes it
dangerous for many people of the Hindu religion.

8. ... [The applicant's mother detailed the sensitla@ms which were
related to her own protection visa application]

30. As | have mentioned, | have a son. When | veaspteting my forms |
was in a huge rush as | have explained, and | haxst misunderstood the
guestion where it asked about members of my family overseas and
neglected to put down my son's details. Howevavihmy son's birth
certificate that states that | am his mother. Aftefthe events in Malaysia]
... and | started to have problems my former huslstaded to care for my
son. However approximately three months ago mydmtnad a child. My
ex husband's wife decided that she did not wansomyaround and started
treating my son badly. After | came here to Ausarakang my son and
spoke to him - he was crying and telling me thatliaby had been born and
this woman was being abusive towards him. | spokayt ex husband who
told me that since | was now in a safe place théydt want the child any
longer and therefore | should bring him to Aus&raMy son arrived in
Australia in or about March 2009. ...

31. ... [The applicant’'s mother detailed fears iratieh to her own protection
visa application]

A police report and translation from [City 1] distrin relation to the
applicant’s mother’s case;

A letter and translation from the president of k&laysia Hindu Association
in [City 1] in relation to the applicant’s mothecsase;

A letter from the applicant’'s mother’s claimed eoyr;

Copies of letters from HSA and the ASRC in relatiorthe applicant’s
mother’'s mental state; and

A copy of the representative’s submissions in refeto the applicant’s
mother’'s RRT application.



The delegate refused the application [in] July 200%9he basis that the delegate accepted
neither that the applicant was targeted for seri@m amounting to persecution due to being
an ethnic Tamil nor that he would be denied Stabéeption.

Application to the Tribunal

The applicant applied for review of the delegatigsision [in] July 2009. [In] September
2009 a statutory declaration was provided which svesrn by the applicant’'s mother on [the
previous day] and set out;

1. I make this Statutory Declaration on behalf gfson, aged [years], in
relation to his review application for a protectidgna. | wish to provide further
information in relation to why my son will face g®rs harm if he is returned to
Malaysia. | fear that if my son is returned to Malia he will face persecution on
account of his Hindu religion, his Tamil ethnic gpy and because he is a member of
my family group.

2. | fear that if my son is returned to Malaysiawik continue to face
discrimination on account of his Tamil ethnicitg.Malaysia, Tamil people are
severely discriminated against. Our people areeqged from expressing our
political opinion against the government and theegoment’s treatment of those of
Tamil ethnicity. People of Indian or Tamil ethnjcdiscrimination in all aspects of
life and our Tamil language and ability to recognisir culture and customs is
repressed. The Malaysian government have for maagsybeen trying to enforce
their own language and traditions on Tamil peoplg & oppress us and our culture.

3. I want my son to grow up in a country wheresh&eated as an equal human
being. My son is now attending [Town 4] Primary 8chin [Town 4] in [State] and
he enjoys this very much. No one bullies him ortrests him because of the colour
of his skin or his ethnicity or his religion. Hese much happier here and less fearful
than he was in Malaysia when he went to school.

4, In Malaysia, Tamil children face serious disénation in relation to
obtaining an education. Firstly, | would ratherdemy child to a Tamil school, so
that he can learn about his own culture and langudgwever schools for only
Tamil children are so under resourced that thedotnl cannot even learn. There are
not even enough tables and chairs for the chiltréimose schools and they are often
flooded when it rains too much. The Malaysian gowent ultimately want to
eliminate Tamil schools and so they do not protaam with any assistance.
Accordingly | felt that sending my child to a Taraghool was not an option.

5. | also knew that sending my child to a governinsehool was not really an
option either for him to obtain an education. Tachilldren in Malay government
schools are not permitted to speak their Tamillagg and again Tamil culture is
oppressed, and they are severely discriminatedhstgairelation to obtaining an
education to the extent that they do not obtaieducation, and furthermore they are
not protected from bullying. In addition, textboak® provided free to Malay and
Chinese students, but Tamils have to pay for teeirbooks. This happened to me
when | went to school and it happened to my scediition Tamil students are not
provided with a coupon for food at the canteerhadMalay and Chinese students are
once a week. For these reasons, when my sontliesided school in Malaysia | sent
him to a private school for which | had to pay 600@gits per year. He went to the
[School 1] private school for one and a half yehosyever after this | could not
longer afford to send him to that school. It isyonécause of my son’s education at



that private school for those 1.5 years that hecommmunicate in English so well
here in Australia.

6. As | could not afford to keep sending my chddte private school, | had no
choice but to send my son to the [School 2] in [d}: | note that there is a mistake
on my Form 866C in that | did not mention that vedfy through Standard 2 my son
went to a Government school. | don’t know why thessn’t mentioned | thought |
mentioned this to my adviser. On the day we praptre application for my son we
were in a very big rush to lodge the applicatioit ass the 45th day.

7. As | have said, half way through Standard Twosory went to [School 2] in
[Town 5] My son was then at school at this schaull @nd of 2008 when his step
mother decided to stop sending him to school agdseliving with her and | had left
the country. As | expected, my son had problentBisitschool. Firstly my son was
not educated. In Malaysia there are levels of emsscording to standard of
intelligence. However Tamil Hindus are not evereassd, they are immediately sent
to the lowest class. In the lowest class they ateaught properly. There are never
any Malay or Chinese ethnic students in the lowkasts. In the lowest class, the
teachers turn up and just do their own work andatceven conduct a class because
they do not care about teaching the Tamil studd@his. also happened to me when |
was at school and this also happened to my cousama very close to and who is
about ten years younger than me. Because my ceysanénts were not educated |
had tried to help my cousin when she was at scl@mbne occasion | actually called
up my cousin’s teacher and asked why she was reohigher class given she had
excellent Malay and English (which she had leainetiprivate kindergarten) and
she had received high marks in her exams. | wasal there was not enough room
in the higher classes for her. However from thattonwards until she finished her
education she remained in the lowest class. Shééo£nglish skills and she is now
in my opinion, uneducated. | do not want this tpgen to my son but whilst he was
in Malaysia he remained in the lowest class andnaasaught properly.

8. Malay students also bully children of Tamil/ladiethnicity at school and
call them “Kling” My son would sometimes come hoomging because he had been
bullied and harassed. On one occasion, when myasrin grade three a Malay boy
poked a pencil into his son’s head. It bled anditband looked like it was deep. |
took him to a private clinic and it was cleaned Tipe next day | went to the school
and complained to the teacher. The teacher sdidt thas just a kid’s fight and my
son never complained to her. | said that my sonptaimed to me not to her because
he was only a young child. She said she would Intikit but | never heard anything
again. | was constantly fearful that if my son weaer beaten up he would not be
protected by the teachers at school.

9. | continue to fear that my son will grow up vath being able to freely
express himself within his culture nor expresshigilefs. | fear that my son will face
a life ahead of not being able to practise his Hiraligion and that he will always
face discrimination on account of his religion foe rest of his life.

10. | fear that if my son is returned to Malaysma @omething happens to me, as
I have outlined that | fear in my own applicatiam & protection visa, that he will be
without a mother. | fear very much that somethirnigvappen to me in Malaysia.

11. | fear that as my son grows up he will be tEaddy extremist gangs who
hate Hindus and ethnic Indians/Tamils.
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12. | fear that my son will never be able to obt&imployment on account of his
Indian/Tamil ethnicity and his Hindu religion. | e@t want him to grow up in a
world of such discrimination and unequal rights.

13. Only last week | listened to the Malaysian néweugh the Internet on a
Tamil Malaysian radio station, THR, and heard arepbout how some Tamils had
a meeting in Perak in Ipoh about Tamil’s rightse¥lsaid there were a lot of Tamil
people who wanted to speak up about their rightsHay were oppressed by the
government from doing so. This is yet another exaraphow Tamils in Malaysia
are considered to be third class citizens andalilhys be discriminated against by
the authorities. Nothing is going to change in Mala in this regard.

The Tribunal’s hearing

The Tribunal convened a hearing [in] September 2@0i¢h was combined with a second
hearing in the applicant’'s mother’s applicatioriite Tribunal (case reference 0900895). The
applicant and his mother appeared at the heaiiihg. Tribunal confirmed with the
representative that the applicant’s mother woule gvidence on the applicant’s behalf in
relation to his protection visa application.

The applicant stated that he liked Australia battan Malaysia because the teachers were
good and people were nice in Australia. The libtbys were mean in Malaysia and used
abusive terms. They were constantly taunting h&calose he is Tamil. One of the Malay
boys in his class poked him in the back of the neith a sharp pencil but the teacher did not
take any notice. He was a good student and stuekdicbut he had been placed in the lowest
class. That class consisted entirely of Tamil stisl and the teaching was sloppy.

The applicant stated that his father had marriednragHe had gone to his father’s house and
they would not send him to school. All he did viiasisework. His father and his step-
mother had a baby and he had accidentally erasepi¢tures of the baby from the camera.
They had burned him with a hot rod.

The applicant’'s mother continued the evidence erafbplicant’s behalf. The applicant’s
mother stated that if the applicant returned todylsila she feared that, due to her religion,
there would be the possibility that he would bealsaed. Additionally, education was so
poor for children like him, she had sent him tdrernational school. After a time she could
no longer afford it so she sent him to live withr hasband. Even from Kindergarten she had
sent him to an International school but her husbatput him into the government school
and he was placed in the last class and lost ladBnability. He had gone to live with his
father in March 2008 and was placed in a governrsembol in April or May of 2008. The
Tribunal noted that the applicant had stated tigatather had not sent him to school. The
applicant’'s mother stated that the applicant wersichool for a while because his step-
mother was pregnant. He had not attended schimultae vacation in October 2008.

When they had registered him in school they hadrgiwo addresses, one of which was her
mother’s address. A letter had been sent to héinenstating that he had not been to school
for 90 days.

The international school was in [Town 6]. The amit had been commuting from [City 1].
The government school was in [Town 5].
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The applicant’'s mother stated that the applicadtria been banned from school as a Tamil.
However the free text book scheme was denied talTditdren and her mother had to find
money to buy text books. She did not know whetiefather had bought books for him.
The applicant’'s mother stated that she had notlledrthe applicant in Tamil school because
the schools were ordinary. The applicant had baemted for being Tamil and called

“Kling” which was a derogatory term for a Tamil.

He had been injured with a sharp pencil by a Malay in April 2008. They had told the
teacher and gone to the school to see the boyhanacher, but it had been shrugged off.
She had taken the applicant to the clinic and ha@dical certificate to show the teacher.
The wound needed medical attention because thenksadkd to be removed. The Tribunal
asked why the incident had occurred. The applisanbther stated that the applicant said he
was always bullied. The school was predominantildyl and only two percent Tamil. They
did not have the same problems at the Internatisctadol where the care was of a higher
standard. People with money sent their childremethas did some Tamils, and there were
not many Malays. The education was of a high stehdith two teachers per class and the
applicant’s English was good They did not offemildanguage but they offered Chinese as
an additional language. English was the only laggused at the international school.

The applicant’'s mother stated that her main corscmnthe applicant were due to his race
and religion. Malays hate Tamils and they prevetibe advancement of Tamils. The
applicant had suffered bullying and he would camgito suffer as he grew up.

The applicant’'s mother stated that he was alsislatiue to his membership of her family.
She faced a dangerous situation and feared fdiféend he could also be in danger. No
threats had been made against the applicant. $Sheeima him to live with his father for his
own safety but he was not safe there. His fdthhed near [Town 5] and her mother and
sister were still living in [Town 5], which was wltlgey had been given as school contacts,
however the applicant’s father did not like hisragther in law. The applicant loved his
grandmother.

The Tribunal noted that there was country inforgrato indicate that ethnic Malays in
Malaysia received preferential treatment, but thegis nothing in the country information to
indicate that Tamils’ treatment at school wouldstdate serious harm such to amount to
persecution and it would be necessary for the Tiabto consider whether the treatment to
which the applicant claimed to be subjected at skcbonstituted persecution for a
Convention reason.

The applicant’'s mother stated that, as a Tamilag@icant had no access to good education.
His safety was also affected because there wemgasy recent incidents against Tamils and
there was no guarantee he would be protected anailel also not have any protection
because he was her son.

In relation to the abuse against the applicantsatather’s house, the applicant’s mother
stated that the applicant had no recourse. Heaatiknow where to go or what to do. His
stepmother had done it and his father had stoodlbe applicant had told her about it over
the telephone. His father had said that he knewimg about it and that she should take the
applicant away. The applicant was constantly smblhd expected to do housework. His
step mother also had two children from a previoasriage. His father would spend more
time with the other children.
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The Tribunal asked where the applicant would [ivbey returned to Malaysia; with his
mother or with his father. The applicant's motk&ted that she would be worried to have
him with her. Her mother had financial difficubi@nd did not have enough money to look
after the applicant. Additionally, the applicanfégéher would not allow him to live with his
grandmother and it would create trouble.

Further enquiries following the hearing

Following the hearing, the Tribunal made furtheg@nes in relation to the applicant’s
mother’s case and allowed time for the applicamitgher to respond to the information. [In]
December 2009 the applicant made submissions iagpkcant’s mother’s case which the
representative requested that the Tribunal takeaotount in both cases:

We refer to the applicant's comments in relatioheioson, (and applicant before the Tribunal)
[the applicant]. We note that country informatgupports the applicant's claims that her son
will not be protected from domestic violence in Eladia at the hands of his step mother if the
applicants were returned to Malaysia. The Unitetidda Committee on the Rights of the Child,
'‘Consideration of Reports Submitted by Stateséxantnder Article 44 of the Convention -
Concluding Obligations Malaysia' reports as follows

'The Committee notes with grave concern that doimestlence. including

violence against children in the family, remainsesious human rights problem in

the State partyThe Committee notes with concern that due to tlemgtsocial and

cultural taboos victims and witnesses rarely refitgse cases, although there are

established mechanisms to receive reports on abilde and neglect, including a

toll-free helpline "Teledera" which is, however yhmited to reporting on child

abuse cases. #lso notes with concern thabrporal punishment in the home is

lawful.

UNICEF also report as follows in relation to Malays

Reports of violence against children and young pedpcluding sexual abuse.
areincreasing. UNICEF estimates that around 950,006rein are abused each
year in Malaysia.

Only the most extreme child abuse and neglectest@nie reported, often involving
tragicelements of disturbing injuries, sexual abuse @nedeath. International
experience however suggests that reported caselahe to represent only 10
per cent of totatases perpetrated as most victansl their families remain too
ashamed ounable to report the violations agaittstm.

Amnesty International also reports as follows:

While there is some protection for children ensadiin the Child Act 2001
enforcemenand reporting remain problems. The Malaysian govent has
instigated a number of mechanisms and bodies tessithese problems and
details of such efforts are contained in Unitedidvet Study on Violence
Against Children 'Response to Questionnaire Reddigen the Government
of Malaysia.'

Youssauf Oomar, United Nations Children's Fund ¢gfiRepresentative to
Malaysia, also said that the reported cases oredlsldren including in
Malaysia is only 'the tip of the iceberg’, involgipeople who took the courage to
report: "How many cases are not being reporteditlisee times, four times or
more? We need to look at some of the laws anahfts@ment.



27. The representative provided a letter from [a welf@rganization] in relation to counseling
for the applicant as well as a referral to the €hihd Adolesc. Mental Health Unit from [Dr
A] which indicated that the applicant had claimidtthe was abused by his step mother,
physically and mentally. He was noted to be stpbilankly, not sleeping well, not eating
and claimed to be bothered by the experience gimet to be burned on the skin). He was
referred for Adjustment Disorder and Post Traum&tress Disorder. A Mental Health Plan
for the applicant outlined the same information.

28. [In] January 2010, the Tribunal affirmed the delegadecision to refuse to grant a
protection visa to the applicant’s mother, on theib that the Tribunal found that she did not
have well founded fear of persecution in Malaytghe were to return in the reasonably
foreseeable future.

29. By letter dated [in] February 2010 addressed tafh@icant’s authorised recipient, the
Tribunal invited comment on the above informatidn.response on [a date in] February
2010 the representative submitted:

We request that in addition to the applicant’'smkaregarding his mother’s inability

to care for him which the Tribunal has rejecte@, Thibunal carefully consider the
applicant’s claims regarding the discrimination gadt persecution he has personally
suffered as an ethnic Indian Tamil in Malaysia andaccount of his Hindu religion,
outlined in his Statutory declaration of claims.

In addition the Tribunal should carefully consideuntry information regarding the
lack of state protection for women and childreialaysia, and hence the risk that if
the applicant’s father did want his child to livétlwhim, his mother would have little
recourse to the authorities to complain, or to iregastody of the Child. Hence in
our submission, regardless of whether the Tribaneépts that the applicant’s
mother will face harm in Malaysia, the applicaiiit &ces a real chance of harm in
the form of domestic violence at the hands of bissave step mother.

30. On 23 February 2010 the representative providetterlfrom [Person A] of [Town 4] which
stated:

I ... have known [the applicant’s mother] since thegved here into [address
deleted: s.431(2)].

[The applicant] has become very special to mepitversation, though he has
emotional problems to deal with. When he speaksd@bout what happened to him
in Malaysia. He speaks to me about being mistdeael bullied whist living in
Malaysia. He is very shy with people he doesntinas | believe he stands back to
see if he is going to be mistreated. He is vesnognd honest with me, about what
he has endured in Malaysia. He does not havedorerdiscrimination here in

[Town 4] and is accepted here.

| believe he will advance in his learning here ins&alia because he is very
intelligent and learns very fast. | hope that [#pplicant’s mother] and her son [the
applicant] will be able to stay in Australia agaf what might happen to them, if
they return to Malaysia.

RELEVANT LAW

31. Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
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protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafR® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition imuaber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motorabn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
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to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the partha&f persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbkely
attributable to a Convention reason. However, mersen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded feapj@fsecution under the Convention if they
have genuine fear founded upon a “real chance&ofgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Aciheace” is one that is not remote or
insubstantial or a far-fetched possibility. A persan have a well-founded fear of
persecution even though the possibility of the @auson occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Particular social group

The meaning of the expression ‘for reasons ofemimership of a particular social group’
was considered by the High CourtApplicant A’scase and also ipplicant S In Applicant
SGleeson CJ, Gummow and Kirby JJ gave the follovgmgmary of principles for the
determination of whether a group falls within thedidition of particular social group at [36]:

... First, the group must be identifiable by a cheastic or attribute common to all
members of the group. Secondly, the characteostattribute common to all
members of the group cannot be the shared fearekpution. Thirdly, the
possession of that characteristic or attribute rdissinguish the group from society
at large. Borrowing the language of Dawson Applicant A a group that fulfils the
first two propositions, but not the third, is mgral"social group” and not a
"particular social group". ...

Whether a supposed group is a ‘particular socaligrin a society will depend upon all of
the evidence including relevant information regagdiegal, social, cultural and religious
norms in the country. However it is not suffici¢inat a person be a member of a particular
social group and also have a well-founded feareo$grution. The persecution must be
feared for reasons of the person’s membershipeopénticular social group.
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FINDINGS AND REASONS

The applicant’s representative provided a copyefapplicant’s passport which is issued by
Malaysia. The Tribunal accepts that the applicsatnational of Malaysia and that he does
not have the right to enter and reside in any atbantry. Consequently the Tribunal will
consider his claims against Malaysia.

The applicant is a child of [years] of age. Thétinal recognises that it is difficult for a
child to give evidence in circumstances such asdlpresented at the Tribunal’s hearing.
Accordingly the Tribunal considered that it was eympiate for his mother to give evidence
on his behalf and the Tribunal has taken his m&ttstated fears for the applicant to be also
his subjective fears. The Tribunal has taken attount both the evidence given by the
applicant and that given by his mother on his fehalwell as the further evidence provided
by the representative, the medical evidence antettex from [Person A].

The evidence in [Person AJ's letter in relatiorthe applicant’s intelligence and shyness is
supported by the Tribunal’'s impression of the agapit at the hearing. Considering his
evidence at the hearing and the information ing&erA]’s letter the Tribunal accepts that
the applicant prefers going to school in Austral is doing well.

However the question for the Tribunal in relatioran application for a protection visa is
whether the applicant meets the definition of agek as set out in the Refugees Convention
and as further defined in tiMigration Act The Tribunal is required to consider the
applicant’s claims and the claims made on his hehahis context.

Mistreatment by his step-mother

At the Tribunal's hearing, the applicant stated tiehad been mistreated by his step-mother
while living with his father. He had accidentatigleted the photographs of the new baby
from the camera and his step-mother had burnedatiima rod. The representative provided
a mental health plan and a referral for the apptica the basis of his claims of abuse by his
step-mother. The applicant’'s mother stated thatatiger did not protect him and preferred
the other children over him.

Although his mother’s statutory declaration of ftalin] September 2009 does not refer to
abuse at the hands of his stepmother, there ig@enee to the applicant being mistreated in
the statutory declaration of [a date in] April 208&d the applicant has also stated that he was
mistreated by his step-mother according to the ca¢diocuments which have been provided
The Tribunal accepts that the applicant was misttehy his step-mother whilst living with

his father in the past.

However it was also his evidence and his mothesidemce that his father sent him to live
with his mother in Australia and did not want tippkcant to live with him in Malaysia. The
representative submitted that if the applicanttedawanted the applicant to live with him,
the applicant would have little recourse to prevbig. However it has not been claimed that
the applicant’s father has made any attempt tambtastody of the applicant since he
remarried and even when the applicant did live \Wwithfather, his father preferred the other
children. Based on past conduct and the applisantther’s evidence that the father did not
want the applicant to live with him anymore, thétnal finds that the chance that the
applicant’s father would seek custody of the apitdf he were to return to Malaysia in the
reasonably foreseeable future is remote The Tabismot satisfied that the applicant faces
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a well founded fear of persecution for a Conventeemson in the reasonably foreseeable
future on this basis.

The applicant’'s mother stated in her statutoryalation of [a date in] November 2009 that
she was concerned that if she returned to Malaysiaher son and she was targeted and
harmed and unable to look after him, he would hravehoice but to live with his father
where he would continue to be abused by his stehendHowever, the Tribunal has found

in the applicant’s mother’s application [090089%%tt the applicant’'s mother does not have
well founded fear of persecution for a Conventieason in Malaysia and the Tribunal does
not accept that the applicant’'s mother faces aaleahce of being targeted and/or harmed and
unable to look after him. Consequently the Triddimals that the applicant would not be
required to live with his father and his step-motiaed so there is not a real chance that he
would face domestic violence at the hands of l@p-stother if he returns to Malaysia now or
in the reasonably foreseeable future. The Tribigalso not satisfied that the applicant faces
a well founded fear of persecution for a Conventigmson on this basis.

Harassment

The applicant stated that he had been bulliedeagitivernment school which he had attended
and that a pencil had been stuck into his neck¢hvtequired medical attention. The
Tribunal accepts that this might have occurredthatithe teacher might not have taken
action against the perpetrators. The Tribunal atsepts that the applicant fears being
harassed on return due to his Tamil race and Hielilgion.

The Tribunal must consider whether the treatmestileed is persecution. In accordance
with s 91R of the Act, the Tribunal must also cdesiwhether it involves serious harm to the
applicant.

In Chan v MIEA Mason CJ held that serious punishment or penaitthe imposition of
some significant detriment or disadvantage, fooav@ntion reason will amount to
persecution and that harm short of interferench W or liberty may still amount to
persecution. His Honour stated that:

...the Convention necessarily contemplates that tiseageal chance that the
applicant will suffer some serious punishment argty or some significant
detriment or disadvantage ... Obviously harm ortlineat of harm as part of a course
of selective harassment of a person, whether iddally or as a member of a group
subjected to such harassment by reason of mempafktiie group, amounts to
persecution if done for a Convention reason. Theadlef fundamental rights or
freedoms otherwise enjoyed by nationals of the tgwoncerned may constitute
such harm ..

In the same case, McHugh J stated:

...to constitute “persecution” the harm threatenestneot be that of loss of life or
liberty. Other forms of harm short of interferenei¢h life or liberty may constitute
“persecution” for the purposes of the Conventiod Brotocol. Measures “in
disregard” of human dignity may, in appropriateesaonstitute persecution.

...the denial of access to employment, to the prafassand to education or the
imposition of restrictions on the freedoms traditily guaranteed in a democratic
society such as freedom of speech, assembly, vpooshmovement may constitute
persecution if imposed for a Convention reason.
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A non-exhaustive list of examples of what constisiserious harm is set out in subsection
91R(2). These include a threat to the persoreésdifliberty, significant physical harassment
of the person, significant physical ill-treatmeitlze person, significant economic hardship
that threatens the person’s capacity to subsistatef access to basic services, where the
denial threatens the person’s capacity to subsdtanial of capacity to earn a livelihood of
any kind, where the denial threatens the persapadaty to subsist.

The applicant was poked with a pencil on one ootasihich required medical treatment.
However the Tribunal does not consider this incigerd the claimed instances of low level
harassment to be sufficiently severe to constgate@us harm amounting to persecution
Therefore the Tribunal finds that the applicantsdoet have a well founded fear of
persecution for a Convention reason if the apptigare to return to Malaysia in the
reasonably foreseeable future.

Hindu religion and Tamil race

The Tribunal will consider the matters in relatiorthe applicant’s Hindu religion and Tamil
race together as they have been presented asnkeerland overlapping claims.

The applicant’'s mother claimed that the applicaotil face persecution on account of his
Hindu religion and Tamil ethic group

Exercise of religion

The 2008 US Department of State report on humdnsigractices in Malaysia found that
despite some restrictions on religious freedomgctireent Malaysian government continues
to emphasise religious tolerance, and ‘Non-Muslimgere free to practise their religious
beliefs with few restrictions.” The report reletigrstates that:

The constitution provides for freedom of religitrwwever, the constitution and the
government placed some restrictions on this righé constitution defines all ethnic Malays
as Muslims and stipulates that Islam is the offi@éigion. The government significantly
restricted the practice of Islamic beliefs othertiSunni Islam. Article 11 of the constitution
states, "Every person has the right to profesgaactice his religion," but it also gives state
and federal governments the power to "control striet the propagation of any religious
doctrine or belief among persons professing thgiosl of Islam."

Non-Muslims, who constitute approximately 40 petadrthe population and include large
Buddhist, Christian, Hindu, and Sikh communitiegyevfree to practice their religious beliefs
with few restrictions. According to the governmengllocated RM428 million
(approximately $125.9 million) to build Islamic pks of worship and RM8.1 million ($2.4
million) to build Christian, Buddhist, Hindu, anther minority religions' places of worship
between 2005 and the end of the year.

The government generally respected non-Muslimkt 6§ worship; however, state
governments have authority over the building of-Murslim places of worship and the
allocation of land for non-Muslim cemeteries. St¢horities sometimes granted approvals



for building permits very slowly. Minority religiaigroups reported that state governments
sometimes blocked construction using restrictiv@rzg and construction codes.

(US Department of State 2009, Country Reports om&fuRights Practices for 2008:
Malaysia, releasedn 25 February 2009

This has been confirmed by the Immigration and BeduBoard of Canada in a response to
an information request dated 15 November 2007, hvsiated that ‘[s]Jources consulted
indicate that Islam is the official religion of Majsia and that other religions enjoy ‘freedom
of worship’ according to the constitution’.

The representative’s written submissions refeh&éoWS State Department International
Religious Freedom Report of 2008. Since that tinee2009 Religious Freedom Report has
been released (on 26 October 2009) however thissstiaat there was no change in the status
of respect for religious freedom by the Governnuknitng the reporting period:

Government policies promoted Islam above othegiatis. Minority religious groups
remained generally free to practice their belibtsyever, over the past several years,
many have expressed concern that the civil costesy has gradually ceded
jurisdictional control to Shari‘a courts, partialyan areas of family law involving
disputes between Muslims and non-Muslims. Religimirsorities continued to face
limitations on religious expression and allegedations of property rights. The
Government restricts distribution of Malay-langu&gj#istian materials in peninsular
Malaysia and forbids the proselytizing of Muslimsron-Muslims.

There were few reports of societal abuses or diggation based on religious
affiliation, belief, or practice.

The U.S. Government discusses religious freedoim thi# Government as part of its
overall policy to promote human rights. Embassyesentatives maintained an
active dialogue with leaders and representativesobus religious groups, including
those not officially recognized by the Government.

According to religious groups and local NGOs, appt@rocesses for building
permits for places of worship were sometimes exgtgrslow. Minority religious
groups also reported that state governments soeetiised restrictive zoning and
construction codes to block construction or reniovadf non-Muslim places of
worship.

Local authorities sometimes demolished non-Musliac@s of worship, some more
than 100 years old, located on government landamtg@tions converted for
development. However, in some cases state govetsrabocated land elsewhere
and covered the cost to construct new places ahijor

Abuses of Religious Freedom

In October 2008 the Government banned the HindtitRigction Force
(HINDRAF), an unregistered umbrella organizationvarious NGOs focused on
ethnic Indian concerns. Although not a religiougamization, HINDRAF appealed
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for redress of perceived government marginalizadioethnic Indians, including the
demolition of some Hindu temples. Waytha MoorthyNBIRAF director, remained
abroad citing a fear of arrest if he returned ®c¢buntry. The Government utilized
the Internal Security Act (ISA) to arrest five HIRBF leaders in December 2007,
claiming that their involvement in organizing prstieduring the previous month
served to upset interracial harmony and thus teneat national security. The
Government released two of the men in April 2008hwéstrictive conditions,
including not participating in press conferences,leaving their area of residence
without police permission, and regularly reporttoghe police. The other three
HINDRAF prisoners who initially refused to accelpeé tconditions and remained
detained under the ISA were subsequently releasbthy 2009.

In April 2009 the Government announced plans tocaie 29 Hindu temples in and
around Kuala Lumpur to alternative locations. Tlv&nment issued a 30- day
notice to temple caretakers to move to the newtiloes before the existing temples
were destroyed. Many of these structures had bemstreicted on private plantations
prior to the country's independence.

The Tribunal has had regard to the claims whichidess made by the applicant and his
mother, the representative’s submissions and teeaet country information. On the basis
of the country information the Tribunal finds thiére is not a real chance that the applicant
would be prevented from practicing his Hindu radigin Malaysia if he were to return in the
reasonably foreseeable future. Consequently tibeifal finds that the applicant does not
have a well founded fear of Convention persecubiothis basis.

Access to education

The applicant’'s mother stated that the applicanild/be persecuted in relation to being able
to receive an education due to his Hindu religind &amil race.

According to the 2008 USDOS Human Rights RepohietMalays (or Bumiputra) do
receive a greater proportion of benefits in relato education and job opportunities in
Malaysia:

Section 5 Discrimination, Societal Abuses, and ficlahg in Persons

The constitution provides for equal protection uritie law and prohibits
discrimination against citizens based on sex, imigace, descent, or place of birth.
However, the constitution also provides for thegtspl position” of ethnic Malays

and the indigenous groups of the eastern stat8atmdh and Sarawak (collectively,
bumiputras), and discrimination based on this giowi persisted. Government
policies and legislation gave preferences to butrgsuin housing, home ownership,
awarding of government contracts and jobs, edutaltiecholarships, and other areas.
Nonbumiputras regularly complained about theseepeeices, arguing that
government subsidies for disadvantaged personddsheuwdispensed without regard
to race.

National/Racial/Ethnic Minorities

The law and government policy provide for extengiveferential programs designed
to boost the economic position of bumiputras. Sudgrams limit opportunities for
nonbumiputras in higher education, government eymémt, business permits and
licenses, and ownership of land. Businesses ajecub race-based requirements



that limit employment and other economic opporiasifor nonbumiputra citizens.
According to the government, these programs aressacy to ensure ethnic harmony
and political stability.

Despite the government's stated goal of povergyition, these race-based policies
are not subject to upper income limitations andeapgd to contribute to the
broadening economic disparity within the bumipwmoanmunity. Ethnic Indian
citizens, who did not receive such privileges, rier@d among the country's poorest
groups. Another goal of this policy is for bumi@grto hold 30 percent of the nation's
wealth. According to several studies, the progreathed or exceeded this target;
however, official government figures placed bumipwgquity at 18.9 percent. The
government did not respond to public requests tkenita methodology available.

In 2006 the minister of higher education stated the nation's 17 public universities
employed few nonbumiputra deans. At the Univekddiaya, 19 of 20 deans were
bumiputras; in many other universities, deans weerdusively bumiputras. They also
accounted for more than 90 percent of the coursilg'®st 1.15 million civil servants
at the end of the year. The percentage has steadilyased since independence in
1957.

68. In relation to education in Malaysia, accordingwew.absoluteastronomy.com
(www.absoluteastronomy.com/topics/Education_in_Msita (downloaded 14 September
2009)):

In January 2003, a mixed medium of instruction wmé®duced so that Standard 1
students would learn Science and Mathematics itiginghilst other subjects are
taught in Malay. Chinese and Tamil vernacular stdhgenerally conduct classes in
mandarin and Tamil respectively, Recently, Tamliools have also begun to
employ English for teaching Science and Mathematics

The division of public education at the primarydeinto national and national-type
school has been criticized for allegedly creategal polarization at an early age. ...
Non-Malays, Chinese in particular, avoid natiordals due to said schools being
Malay-dominated, and especially in recent yeargingean overwhelmingly Muslim
atmosphere.

69. According to the UN Convention on the Rights of @t&ld Consideration of Reports
submitted by States Parties (20 December 2006agpaphs 77 — 78):

77. Upon accession to the CRC, Malaysia made agidn to Article 28(1)(a) of
the CRC as follows:

“With respect to Article 28 paragraph 1(a), the &wwnent of Malaysia
wishes to declare that in Malaysia, even thoughmary education is not
compulsory and available free to all, primary ediareis available to
everybody and Malaysia has achieved a high rataafiment for primary
education ie at the rate of 98 percent enrolment.”

78. With respect to the development of a child,Edecation Act 1996 [Act 550] was
amended in 2002 to provide for compulsory primatyaation. It stipulates that
every parent is obliged to enroll their child umtaining the age of six years in
primary school and the child shall remain as algo@ primary school for the
duration of the compulsory education for six yeakithough education is
compulsory by law, the current policy in Malaysi#l sequires students to pay a
certain amount of fees upon enrolment in primahost. Although a minimal fee is
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imposed, financial assistance is provided by vari@overnment agencies to needy
children to ensure their rights to education.

The Tribunal also has regard to the UN General s Human Rights CouncRReport of
the Special Rapporteur on the right to educatidvlission to Malaysi&20 March 2009
which sets out:

2. Accessibility
(a) Cost-free education

30. Although the Education Act 1996 was amendeZDioR2, making primary
education compulsory, cost-free status has ndvgenh guaranteed. The
Special Rapporteur is concerned at the fact thai@ent and other
education-related costs, such as uniforms, trahgeaching materials, etc.
are obstacles hampering access to education fohitdren, especially those
of limited means.

3. Acceptability
(a) Languages of instruction

50. ... the language of instruction in national schooldialay. However in
type C primary schools it is Mandarin and in typschools Tamil. In
secondary schools, the language is Malay; howavégth lower and upper
secondary schools it is possible to study Mandamioh Tamil, as well as Iban
(an indigenous language) as an optional subjectetVer, the language of
instruction at all levels for mathematics and scé=nis English

51. The Special Rapporteur noted the concern by thegSkiand Tamil
communities of the fact that their primary schqbype C and type T)
receive less funding that national schools. He alss informed that,
despite the increased population density of sorbharuareas inhabited by
people of Chinese origin, it has not been possdkstablish new type C
schools. He was told that a number of Tamil schbalve been closed,
despite having students in attendance. In thigection, the Special
Rapporteur requests the Government to take acoddiné provision in the
Convention on the Rights of the Child to the effett education shall be
directed to development of respect for the chitig cultural identity,
language and values.

It is clear from the information above that edumatis available to the applicant in Malaysia,
although the Tribunal accepts that Tamil schoadsnart as well funded as national schools.
The applicant is able to attend the national schalen if as claimed by his mother, he is
required to purchase text books whereas Malay @nldre not. The Tribunal is not satisfied
that the discrimination described by the applicantother in relation to education is
sufficiently severe to constitute serious harm antiog to persecution for a Convention
reason. The Tribunal is not satisfied that thdiagpt faces a well founded fear of
persecution for a Convention reason in the readpifiateseeable future on this basis
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Claimed fear of persecution on the basis of his mdwership of his mother’s family

The applicant’'s mother stated that she fearedtiigaapplicant would be harmed as a member
of her family. It is well established that a fayng capable of constituting a particular social
group within the meaning of the Convention. Howewasrset out above, the Tribunal has
found in the applicant’'s mother’s case that thdiaapt's mother does not have well founded
fear of persecution for a Convention reason in M&ila Consequently, the Tribunal does not
accept that the applicant would face a real chahpersecution on the basis of being a
member of his mother’s particular social group #redTribunal finds that the applicant does
not have a well founded fear of Convention pergeautn this ground

Cumulative claims

The Tribunal has also considered the applicanéisrd cumulatively but still finds that they
together do not constitute serious harm amountrgetsecution.

Consequently the Tribunal finds that the applickogs not face a real chance of persecution
for a Convention reasons if he returns to Malaysa or in the reasonably foreseeable
future. Therefore the Tribunal finds that the aggulit does not have a well-founded fear of
persecution for a Convention reason.

CONCLUSION

The Tribunal is not satisfied that the applicanaiperson to whom Australia has protection
obligations under the Refugees Convention. Theeefwe applicant does not satisfy the
criterion set out in s.36(2)(a) for a protectioravi

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appli or that is the subject of
direction pursuant to section 440 of tMegration Act 1958
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Sealing Officer. PRMHSE




