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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicants Protection (Class XA)
visas under s.65 of thdigration Act 1958the Act).

The applicants, who claim to be citizens of Malaysirrived in Australia [in] March
2009 and applied to the Department of Immigratiod €itizenship for Protection
(Class XA) visas [in] April 2009. The delegate dksx to refuse to grant the visas [in]
May 2009 and notified the applicants of the decisiad their review rights by letter of
the same date.

The delegate refused the visa application on tBeskhatthe first named applicant is
not a person to whom Australia has protection aliigns under the Refugees
Convention.

The applicants applied to the Tribunal [in] Jun@2€or review of the delegate’s
decisions.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tygplicants have made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausialb whom the Minister is satisfied
Australia has protection obligations under the 1@dhvention Relating to the Status
of Refugees as amended by the 1967 Protocol Reglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is a member of the same family usiaanon-citizen (i) to whom
Australia has protection obligations under the Gorion and (i) who holds a
protection visa. Section 5(1) of the Act provideattone person is a ‘member of the
same family unit’ as another if either is a memidiethe family unit of the other or each
is a member of the family unit of a third persoacttn 5(1) also provides that
‘member of the family unit’ of a person has the mag given by the Migration
Regulations 1994 for the purposes of the definition

Further criteria for the grant of a Protection @laA) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.



Definition of ‘refugee’
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Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definektticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significarftysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect gq@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy toslsathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test \sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.
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Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-
founded” fear. This adds an objective requiremertihé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ae made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE
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The Tribunal has before it the Department’s fillatiag to the applicants and the
Tribunal’s own file The Tribunal has had regard to the material refetwan the
delegate's decision, and other material availabieftom a range of sources.

Theapplicants appeared before the Tribunal [in] Sepe2009 to give evidence and
present arguments. The Tribunal hearing was coedweith the assistance of an
interpreter in the Tamil and English languages.

The Tribunal noted that in his protection visa agilon the first-named applicant
(hereafter “the applicant”) had indicated that $keond-named visa applicant is his
mother’s sister and the applicant’'s adopted motAeked whether he knows why he
was adopted out at the time of his birth, the ajapli responded that he does not know.
This is something only his mother can answer. &keriever seen his biological
mother. He does not even know who she is. Theuhal noted that the applicant’s
biological parents are listed in his protectioravagplication. The applicant responded
that this was taken from his birth certificate. ¢hees not know because his mother
never told him about his parents.

The Tribunal asked the applicant who filled outstection visa application. The
applicant responded that his boss in Malaysia spmkeman in Australia called
[Person A]. His boss told [Person A] that the agapit had a lot of trouble and he
asked [Person A] to help him. His boss told hiat the would be safe in Australia.
After he arrived in Australia he sat down with [8@m A] and went through the
protection visa forms but his boss had already [®&fson A] his story. [Person A]
filled out the forms and he paid him $100. Askdukther [Person A] is a registered
migration agent, the applicant responded that dendi know. The Tribunal asked the
applicant who had told [Person A] the names ofayglicant’s biological father,
mother, brother and sister. The applicant respaicit his mum would have told
them. He might have heard their names somewheng @he line but he has never
seen them. He does not even know where they are.
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The Tribunal noted that in his protection visa agilon the applicant had indicated
that he lived at [address deleted: s.431(2)] inl&kampur from the time of his birth
until March 2009. The applicant confirmed thastivas correct. He was born and
raised there. He lived there with his mother, mhbelse. He was working and taking
care of her.

The Tribunal noted that in his protection visa aggilon the applicant indicated that he
was employed by [business deleted: s.431(2)] asesrfan from January 2008 to
February 2009. The applicant confirmed that thas worrect. He did whatever work
his boss told him to do. There were 3 of them:,lire boss and another boy.

Asked why he left Malaysia, the applicant stateat they do not like Tamil people at
home. He went to work and some Malay people Hatlaf drinks and they hit him.
When Tamil people go to the police or lodge a caimp) that is how they kill off
Tamil people. They don’t have any respect for Taoaople. He went to the police
station to lodge a complaint and this is what hagpe

The applicant then handed the Tribunal a documguied from the “You Tube”

website referring to various videos associated WighJanuary 2009 death in Malaysian
police custody of a Tamil man, Ananthan Kugan, was being questioned about a car
theft syndicate that he allegedly worked for. Toeument also contained 156
comments that had been posted on the site, sombicti were in English and others in
Tamil.

The applicant commented that Tamils are treatetiypkke slaves or dogs. Malays
only care about their race. He worked for his Josgl years from 2006 until March
2009. In December 2008 some Malay people had takenof drinks and they hit him
on the leg. Early this year his boss told himad@Australia for protection so he came
here on the BMarch.

The Tribunal asked the applicant where the Decer2®@8 incident had occurred. The
applicant responded that it occurred about a 2 teimalk from his house. It was in
the afternoon on his way home from work. Thereewemen sitting near his house
and they had been drinking and taking drugs. Askeether he knew the men before
this, the applicant responded that he did not pedpknow them, but he used to see
them seated in other areas. He finished work atiteh pm They called him as he was
walking by. He could see that they were affectga@libohol and drugs and one fellow
came and hit him on the leg. They beckoned himhendsked, “What do you want?”
They said nothing and this fellow had a big stiokl &it him on the left leg. He fainted
and when he came to he went straight to the psteton. He did not get any medical
assistance. He told the police, “They beat me dpie police took a report and then 2
or 3 days later he saw some of these men.

The Tribunal asked the applicant whether he hadrguasies other than the injury to
his left leg when he woke up. The applicant resigdnthat his arm was swollen apart
from the leg. He could not even move his arm.ddes not know why his arm was
swollen, maybe they beat him to get money from birmaybe it was because they
hate Tamils. He is not sure why they attacked hiengan’t say.

Asked what had happened at the police statiompipécant stated that he reported the
incident and told the police exactly what had haygoe He then went home. 2 or 3
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days later he saw the one who had beaten him. d#e¢ t@ the police station again and
said “There is the person who beat me, do somettiogt it.” The applicant
confirmed that he had made a formal complaint wheefirst went to the police station.
He did not know the name of any of his attackeus they are close friends of the
minister’s son, Abdul Khalid.

Asked what had happened after he went to the psiaten, the applicant claimed that
the police came and took the man away. The nexaftar work he saw that this man
was out on bail. The Tribunal asked the applieamtther he knew what the man was
charged with. The applicant responded that hendidknow. All he said to the police
was that this fellow had hit him. However, becalsavas a friend of the minister’s
son it was easy for him to get out. The man wemis house and asked about him
when he was at work. His mother told the man lieatvas not there. The man hit his
mother and set fire to the house. He did notiseertan, his mother told him all this
later.

The Tribunal noted that in his application for atection visa the applicant had stated
that he made the police arrest this man, who wassped because of the applicant.
Asked what punishment the man had received, thicapptold the Tribunal that he
does not know what punishment the man receivedkniders that the man was out. He
told his boss and [Person A] the story. He doésknow how they wrote it down.

The Tribunal asked the applicant what the man wdtbdome looking for the applicant
told his mother. The applicant stated that the ask®d his mother where the applicant
was. She told him that she did not know. The than hit his mother and set fire to
the house. The man threatened her and said theasr@ever going to leave her son
alone. Her son would meet his death at his hards was in mid-December 2008.

Asked whereabouts the man had hit his mother,ghécant claimed that the man hit
her with a stick on her legs and arms. The Tribasked the applicant whether the
man had set fire to the house when his mother was out of the house. The applicant
stated that his mother was in the house when itsgaen fire and she then went
outside. The man said he was going to kill her sbine man said that reporting it to
the police would not help because he was a frid¢ldeominister’'s son. They are
against Tamils, they hate them. They are racists.

The Tribunal asked the applicant whether he hashatstage sought medical treatment
for his injuries. The applicant stated that afegrorting the matter to the police his
boss took him to a doctor who bandaged the injuesgave him pain relief.

The Tribunal noted that in his application for atection visa the applicant had
claimed that after a few weeks some Malay men batecto his house and hit his
mother. Asked whether it was a few weeks or adays later that he reported the
matter to the police, the applicant claimed thatas a few weeks later. The applicant
then corrected himself and claimed that it wasradays later.

The Tribunal asked the applicant whether there \&agewitnesses to the men burning
down the applicant’s house. The applicant respadigigt he asked his neighbour to
write out something because he saw the fire. Tritmuiial confirmed that this was the
letter from [Person B] that the applicant had eafianded to the Tribunal. The
Tribunal noted that the letter claimed that it wafgew weeks later that the Malay men
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had gone to his house and attacked his mothehbuwplicant had just told the
Tribunal it was a few days later. The applicaspranded that it was a few days later.
He told them but he does not know how they wrot&he Tribunal asked the applicant
who he was referring to. The applicant respontattie told [Person A] the truth.
However he does not know what he wrote or how heenit. Asked whether he had
told [Person B] what had happened and then askad¢R B] to write the statement,
the applicant confirmed that he had.

The Tribunal asked the applicant what had happafted his house was burnt down.
The applicant responded that he and his mothestag@d at a temple after that. Asked
whether his house had burned down completely, ph&cant confirmed that it was

only weatherboard and had fully burned down. Askkdther he or his mother had
reported his mother’s injuries and the fire to pladice, the applicant responded that he
had not as there was no point in telling the patisehey would not do anything. The
Tribunal sought to confirm with the applicant thathad not reported this matter to the
police. The applicant stated that he did not reppao the police. However, he did

seek medical treatment from a doctor for his mother

The Tribunal noted that in his protection visa agilon the applicant claimed that he
went back to the police station and made anothErtdut nothing happened. The
applicant had claimed in his application that tbége had told him that he was
torturing them and they refused to take actione @pplicant told the Tribunal that he
did not report it to the police. Asked why he ltdaimed that he had in his application,
the applicant stated that he cannot read and weakevsaid they wrote but he does not
know what they wrote in the form. The Tribunalewbthat this was a significant part
of the applicant’s story and the Tribunal was sisgat that if the applicant had told
[Person A] his story that [Person A] would get stmmg like this wrong. The
applicant responded that he told his story to [#teis] but he does not know what he
wrote. But he never went back to the police &fiat first time. The Tribunal noted
that in his protection visa application the appiichad claimed that after he made the
second police report, Malay gangsters started seay¢or him. The applicant
confirmed that there was no second police report.

The Tribunal noted that in his application for atection visa the applicant claimed
that the Malay gangsters had chased him and hisenot the street like dogs. He and
his mother had run but no-one helped them. Theyt teethe police station but the
police said that they cannot do anything. Theiappt confirmed that this had not
occurred.

Asked which temple he and his mother had slepfteit that, the applicant responded
that it was 2 hours away. They had stayed indhed all the time after that. He was
too frightened to go to work and his boss took cdreverything. He never left the
temple, he just hung around. The Tribunal askedpiplicant how long he had
remained at the temple for. The applicant respornlat he was having this problem
from 2008 so it was about a year. The Tribunaéddhbat the applicant had claimed
that his problems began in December 2008 and kelled out to Australia 4 months
later in March 2009. However he had just toldTheunal that after he had these
problems he stayed at the temple for a year. Pppécant said that he thought the
Tribunal meant something else because he wasdhéne temple from the start. These
problems occurred for about 3 months. His bogsduehim because he told his boss
that these people are coming to his house. Askexhwie had stayed at the temple the
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first time, the applicant responded that this waBécember 2008 when his house
burned down. Before that he would go to the tenfgie got bored. He started staying
at the temple continuously after the problems. Ibéalge stayed there 1 or 2 months, he
cannot remember. The Tribunal confirmed that f@ieant had not stayed at the
temple for a year, as claimed earlier.

The applicant gave the Tribunal a letter from bisrfer employer. The Tribunal noted
that the letter states that the Malaysian Poliaeé-es still chasing the suspects from
the fire. The applicant told the Tribunal that b@ss told him this. The Tribunal noted
that the applicant had told the Tribunal that he hat reported the fire to the police.
The Tribunal asked the applicant why the police Matill be chasing the suspects
from the fire if the police did not know about the. The applicant responded that of
course they are still looking for him because taeggis run by the minister’s son.
They have even come to the shop where he workshaychave asked his boss where
he is.

The Tribunal noted that in his protection visa agilon the applicant claimed that he
had learned that “they” had his and his motherstps. The applicant stated that his
boss told him this. Asked who “they” are, the @it responded that “they” are the
people he referred to earlier. Asked how thes@leemould have obtained his photo,
the applicant claimed that the Malaysians wouldehalvtained a copy of his and his
mother’s ID cards from the police station. Thebtinal noted that the applicant’s
mother had not made a complaint to the police. dpmicant responded that
information about ID can easily be obtained in Mala.

The Tribunal asked the applicant when he had heftémple. The applicant responded
that on about the [date deleted: s.431(2)] Marsholoiss came and said that he had a
friend in Australia, [Person A], who would help hirile already had his passport,
which he had obtained in Kajang. Asked whethehndmkexperienced any problems
obtaining his passport, the applicant respondedhthahaved his hair and took off his
jewellery. He said that he wanted his passpottyrgaickly and he got it the same

day. He did not have any problems at the airport.

Asked what he feared would happen to him if herrnetd to Malaysia, the applicant
claimed that “they” would definitely kill him. The&ribunal asked the applicant why he
could not move somewhere else in Malaysia to atlede problems. The applicant
responded that Malaysia is such a tiny place aegwhll find him wherever he is. Itis
all Malay people there and they are racist. Thbulral asked the applicant whether he
had ever travelled out of Malaysia before. Theliappt responded that he travelled to
Singapore with his boss when he was 5 or 6 yedtstde knew his boss then.

The Tribunal noted that the applicant’s mother’'sgpert indicates that she has
travelled quite a lot. The applicant responded hiamother likes travelling a lot. The
Tribunal noted that during the period Septembes20Mecember 2007 his mother
had travelled to Thailand 4 times. Asked who he $tayed with whilst his mother was
away, the applicant responded that he stayed a¢fadome. His boss’ home is nearby
and he looked after the applicant. His mothersliteego to Thailand to have a look
around. He worked to send her there. Asked hog les mother would go for, the
applicant stated that he cannot remember; maybeel wr so. The Tribunal noted that
the applicant’s mother had generally only gone iftailand for 2 or 3 days at a time
and on 1 occasion in December 2007 she went tdartubfor 1 day The Tribunal
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asked the applicant why his mother would go alt tiray for 1 day. The applicant
responded that the exchange rate is very good @ndq not always need a passport to
go there. $1,000 Malaysian is plenty to travebatlund Thailand. She goes to the
temples there.

The Tribunal asked the applicant whether he is wgrkn Australia. The applicant
responded that neither he nor his mother have wiark@dustralia. They are surviving
on Red Cross money.

Asked whether there was anything else that he dighéell the Tribunal, the applicant
responded that there was not.

The Tribunal noted that in his protection visa aggilon the applicant had claimed that
he is in danger from a gang controlled by formemerMinister Abdul Badawi’'s son,
Abdul Khalid, and that the police cannot or willtqwotect him. The Tribunal noted
that country information that is available to thabtinal indicates that Tamils in
Malaysia are discriminated against and disadvadtage there are various policies
that are in place that provide advantages and iam@ial treatment to ethnic Malays
and other groups but not to Tamils, who remain agabthe country’s poorest groups.
Whilst numerous reports refer to gangs involvedanous criminal activities in
Malaysia, and whilst the reports refer to the gamgaame, the reports very seldom
refer to the ethnic or religious group that theggarembers or the victim belongs to.
The Tribunal’s resources did not contain any infation to suggest that specifically
Muslim gangs operate in Malaysia or that Indiangamils would be refused
protection if they were to approach the Malaysiatharities for protection against
Muslims. Rather, the information available to Trdunal indicates that the Malaysian
authorities have been active against organisethislgroups, such as Jemaah Islamiah.
For example, in 2007 at least 4 suspected Jemkathiddr members were arrested and
16 Jemaah Islamiah members were released, havamdastained for over 4 years.

Asked to comment, the applicant claimed that Taduolsiot have any respect in
Malaysia. There are Malay gangs, their team nunsb®d. Malays only help their
own people, they do not help Tamils. There isrthsioation - you cannot work in
banks or for the police. All Tamils do is put tar the roads. That is the way Tamils
are treated. If Malays commit any criminal offestleey can come out on bail but if
the same thing happens with Tamils, they are jailEgimils are treated worse than
dogs. They are slaves and there is no proteatidmalaysia.

Asked whether there was anything else that he wishadd, the applicant stated that
there was not.

The Tribunal then took evidence from the secondethapplicant. Asked when her
son had started working for [business deleted:1$2)B the second-named applicant
stated that her son worked there for about 2 y&@aescar mechanic.

Asked why she had left Malaysia, the second-narppticant claimed that they beat
her son. They burnt the house and beat her as veked whether this had occurred
on the same or different days, the second-namddappstated that her son went to
report his beating to the police station and as smothe Malay fellow came out he
came and burnt the house. This was 2 or 3 dagsadt son reported it to the police.
She was at the house when 5 people came. The etple beat her. She lost



55.

56.

S57.

58.

59.

60.

61.

consciousness. When she woke up she went to hsrwgorkplace and told him that
they had burnt the house and they were lookinghiem now.

The Tribunal asked the second-named applicant hamyrpeople had beaten her. She
responded that maybe 3 people beat her but 5 peaple. They hit her on the arm
and leg, using their hands and a stick to do seked which part of her son’s body was
beaten in the previous incident, the second namplicant responded that her son was
beaten on his back and leg. She was at home aihtbeand does not know what he
was beaten with. He told her that they beat hith Wieir hands as well as a stick.

The Tribunal asked the second-named applicant hdygbened after she went to her
son’s work and told him that some Malay men weokilog for them. She responded
that they went and stayed at the temple. Askedhen¢hey had reported the burning
down of their house to the police, the second naapgdicant initially claimed that they
did, but because it was a minister’s son the palidenot bother to do anything about it.
Asked when they had reported it to the police,seond-named applicant stated that
they never told the police. They wanted to buyttught there would be problems so
they decided not to. The fellow who beat her soinogit in 2 days so they did not want
to.

Asked what the Malay people told her they wouldtte,second-named applicant
stated that they said if her son continued to gtage he would be killed. Also her
son’s boss said that her son would be killed i€betinued to stay there. Asked how
her son’s boss would know what was going to haptensecond-named applicant
stated that this was because it was on her soryshaae from work that he was
attacked.

The Tribunal asked the second-named applicant whé#r house was on fire when
she came to. She responded that it was. It whsudli to get out but she had to see her
son. Some of her neighbours saw the fire and taexme to her aid, but it burnt
anyway. Asked whether she obtained medical atteritir her injuries, the second-
named applicant stated that she attended a clirtie. doctor stitched her in a couple of
places and gave her medication.

Asked where she went after that, the second-namdcant stated that she and her
son went to the temple where they stayed for aBanbnths. Her son’s boss said it
was difficult and he would send them to Australide made all the arrangements.
They did not return to their local neighbourhootéathat as they were too afraid.

The Tribunal noted that the second-named applisgassport indicates that she had
made lots of trips to Thailand over the past fearge The second-named applicant
stated that she goes to the temples. Asked whediddor the trips, the second-named
applicant stated that her son’s boss mainly paidhfe trips and they also belong to a
savings scheme. They put money in monthly towtridgsand after 5 months you get
some money back.

Asked whether there was anything else that sheedithadd, the second-named
applicant stated that there was not. Asked whettexe was anything else that he
wished to add the applicant stated that there was n



Country information

62. The US Department of Stat&puntry Reports on Human Rights Practices 2008
(released by the Bureau of Democracy, Human Riginis,Labor, February 25,2009),
notes in relation to Malaysia that:

Malaysia is a federal constitutional monarchy watppopulation of approximately 26.9
million. It has a parliamentary system of governtiresaded by a prime minister selected
through periodic, multiparty elections...

Role of the Police and Security Apparatus

The Royal Malaysia Police is under the commanth@fnspector general of police,
who reports to the home minister The inspectoegaris responsible for organising
and administering the police force. The governnmastsome mechanisms to
investigate and punish abuse and corruption. S#WGOs conducted local surveys
on government corruption and identified the polseamong the country's most
corrupt government organizations. Additional datdicated 73 percent of those
surveyed perceived the government's anticorrupgitorts as "ineffective or very
ineffective." Reported police offenses includedepting bribes, theft, and rape.
Punishments included suspension, dismissal, andtitam Police officers are subject
to trial by the civil courts. Police representatsveeported that there were disciplinary
actions against police officers during the year.

Arbitrary or Unlawful Deprivation of Life

The government or its agents did not commit anitigally motivated killings;
however, local media reported that police killed@2sons while apprehending them,
up from 16 such killings in 2007. Local nongoverntatorganizations (NGOs) also
reported that seven persons died in police custddwn from 11 such deaths in 2007.

The trial of police chief inspector Azilah Hadricpolice corporal Sirul Azhar Umar
for the 2006 murder of Altantuya Shaaribu remainadoing at year's end. On
October 31, the court acquitted political analysizigk Baginda of abetting her
murder.

Arrest and Detention

The law permits police to arrest individuals fons® offenses without a warrant and
hold suspects for 24 hours without charge. A megfistmay extend this initial
detention period for up to two weeks... Bail is ulsuabailable for those accused of
crimes not punishable by life imprisonment or deatie amount and availability of
bail is determined at the judge's discretion. Whait is granted, accused persons
usually must surrender their passports to the court

Freedom of Religion

The constitution provides for freedom of religitlwever, the constitution and the
government placed some restrictions on this righe constitution defines all ethnic
Malays as Muslims and stipulates that Islam isdfireial religion. The government
significantly restricted the practice of Islamiclieés other than Sunni Islam. Article
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11 of the constitution states, "Every person hasitht to profess and practice his
religion,” but it also gives state and federal goweents the power to "control or
restrict the propagation of any religious doctriaebelief among persons professing
the religion of Islam."

Non-Muslims, who constitute approximately 40 peroéithe population and include
large Buddhist, Christian, Hindu, and Sikh commiesitwere free to practice their
religious beliefs with few restrictions. Accorditwthe government, it allocated
RM428 million (approximately $125.9 million) to hislamic places of worship and
RM8.1 million ($2.4 million) to build Christian, Bdhist, Hindu, and other minority
religions' places of worship between 2005 and tiek & the year.

Discrimination, Societal abuses, and Trafficking?i@ersons

The constitution provides for equal protection urttie law and prohibits discrimination

against citizens based on sex, religion, race, eiesor place of birth. However, the
constitution also provides for the "special positiof ethnic Malays and the indigenous
groups of the eastern states of Sabah and Sarawdle¢tively, bumiputras), and

discrimination based on this provision persistedv&nment policies and legislation
gave preferences to bumiputras in housing, homesmshp, awarding of government
contracts and jobs, educational scholarships, aheéoareas. Nonbumiputras regularly
complained about these preferences, arguing thavegonent subsidies for

disadvantaged persons should be dispensed witegatd to race. ...

National/Racial/Ethnic Minorities

The law and government policy provide for extenprederential programs designed
to boost the economic position of bumiputras. Swolgrams limit opportunities for
nonbumiputras in higher education, government egipknt, business permits and
licenses, and ownership of land. Businesses anediio race-based requirements
that limit employment and other economic opportasifor nonbumiputra citizens.
According to the government, these programs aressary to ensure ethnic harmony
and political stability. Despite the governmentataed goal of poverty alleviation,
these race-based policies are not subject to uppeme limitations and appeared to
contribute to the broadening economic disparitymmitthe bumiputra community.
Ethnic Indian citizens, who did not receive sucivifgges, remained among the
country's poorest groups...

Other sources consulted by the Tribunal incluB8C Newsttp://news.bbc.co.yk
ABC Newsttp://www.abc.net.au/new§ooglehttp://www.google.com.auCopernic
http://www.copernic.com/FACTIVA (news database), BACIS (DIAC Country
Information database), and ISYS (RRT Country Re$edatabase, including Amnesty
International, Human Rights Watch, US Departmertate Reports).

Numerous reports in Malaysian newspapers makeemgferto incidents involving
gangs in Malaysia These often involve armed robltésft, extortion, rape, street
violence, drugs, gambling, illegal human traffiakinllegal logging and wildlife
smuggling and other forms of crime. While gangsadten identified by name, reports
seldom specify to which ethnic/religious group gamgmbers and their victims belong.
Specific references to Muslim gangs operating indysia have not been found. A
search of sources available to the Tribunal foumdefierences to ‘Muslim gangs’ as
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such, although references were found to gangsvyimglndonesians (who are possibly
Muslim).

According to the 2008 Amnesty International AnnRajort in relation to Malaysia,
most of the people detained under the countntarnal Security Actnumbering 83 in
2007 according to Amnesty International, were ateghembers of Islamist groups,
including Jemaah Islamiah. The report states thigiaat 4 suspected Jemaah Islamiah
members were arrested in 2007, and at least 16nele@sed during the year, having
all been detained for over four years. Many weregirestricted residence orders.

FINDINGS AND REASONS
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The Tribunal finds that the applicant is a Malagsiitizen, who is outside his country
of nationality. There is no evidence before thétinal to suggest that the applicant has
the right of entry or residence in any other copaart from Malaysia.

In his protection visa application the applicamticied that he fears Malay gangsters
will kill him and his mother if they are returneal Malaysia. The applicant claimed
that he was assaulted by members of the “Three Gargy”, which is ruled by Malay
gangsters and controlled by the Malaysian ex-PNMmester Abdul Badawi’s son,
Abdul Khalid “to Islam” (sic). The applicant clagd that after he was attacked by
gang members he reported the matter to the Malaysikce, who accompanied him
and arrested one of the offenders. This man wasesently released. A few weeks
later gang members attended his house, attackeddtieer, told her that they would
subsequently kill the applicant and then they bdihe house down. The applicant
claimed that later that day he and his mother tegahis to the police but they refused
to take action. He claimed that after he madeséw®nd police report, gang members
started to search for him. However, the policeendelped them or gave them any
protection. The police do not like Indians andytde not want to protect them. The
gangsters are seeking revenge because they, S&nd Ksic), were punished because
of him.

However, at the Tribunal’s hearing held [in] Sepbem2009, the applicant repeatedly
denied having made a second police report. Thicapp confirmed that he had made
an initial police report and complaint regarding bwn injuries. Two to three days
later he saw some of his attackers, went to thiegstation, told the police this and
demanded that they do something about it. The@dtien came and took the man
away. The applicant said that the next day hethawnan, who was out on bail,
although he did not know what the man had beergeldawith. Thereafter, the man
went to his house when he was not there, attacisaashdther and burned down their
house. The applicant claimed that he did not tejp@s to the police as he did not
believe the police would do anything. The applicso denied the claim contained in
his protection visa application that following thecond attack Malay gangsters had
chased him and his mother in the street like dogsh& and his mother had run to the
police station but the police had said that theyild@mot do anything The applicant
confirmed that this had not occurred. Rather, idiately after the second attack he
and his mother had gone to stay at a temple, whah2 hours away. They remained
at the temple, not returning to their local aredjluheir subsequent departure for
Australia.



69.

70.

71.

72.

73.

74.

Although the impression created by the applicamitgtection visa application is that he
and his mother are at risk of persecution in Ma&from a politically connected

Muslim gang because the Malaysian police failedradect them, the applicant’s
evidence at the hearing portrayed a very diffesephario. At the hearing the applicant
confirmed that the police had promptly arrested ainte assailants when the applicant
pointed him out. The assailant was charged witbhrdmown offence and then released
on bail. The Tribunal notes that this is entirebnsistent with available Malaysian
country information which indicates that individsavho are accused of crimes not
punishable by life imprisonment or death are ugugianted bail.

Critically, at the hearing the applicant resilednfrthe claim, contained in his
protection visa application, that the second attaak reported to the Malaysian police
who then failed to act. The applicant also detired he and his mother were chased
down the street by their assailants into the patedion where the police took no
action, as claimed in his protection visa applmati

At the Tribunal's hearing the applicant submittel@t®ers, one from his former
employer and the other from a neighbour. Therétten his former employer states,
in relation to the burning down of the applicarittause, that the suspects were “yet to
be detected” and that the “Malaysian Police Foscsill after the suspects” The
second letter indicates that it is not safe forapplicants to return as the Malay gang
members are still looking for them.

As the applicant did not report the assault omiasher or the burning down of their
house, the Tribunal therefore does not acceptlhieatlalaysian Police Force would be
looking for or attempting to detect suspects. T&i®r the reason that there is no
reason to suggest that the police would be awarteatsecond offence had been
committed given that the applicant did not repbis incident On that basis, the
Tribunal accords the letter from the applicant'srier employer little weight.

However, the Tribunal accepts as truthful the otetter from the applicant’s
Malaysian neighbour as the neighbour’s claims avadly consistent with the
applicant’s claims and evidence.

Accordingly, based on the applicant’s claims ande&wce, as corroborated by his
mother and his Malaysian neighbour, the Tribunakats that the applicant was
assaulted by some Malay men who subsequently asddu$ mother and burned down
their home. The Tribunal also accepts that thdiggpg reported the assault upon him
to the Malaysian police who subsequently arrestedcharged one of the applicant’s
assailants when he was pointed out to the poliagadwpplicant. The Tribunal finds
that the assailant was subsequently released bartzhthat this accords with normal
practice in Malaysia. The Tribunal also accep#t gang members are still looking for
the applicants. In such circumstances, the Tribfimas that the applicant has a
subjective fear of injury or death at the handgarig members who are seeking
revenge for his having reported the first assaulhé police. This constitutes serious
harm.

Fear of revenge does not come within the scoplkeo€obnvention unless it can be
shown that the retaliation is linked with a racraljgious or other Convention reason.
Based on available country information, the Triduawepts that there are gangs in
Malaysia who engage in criminal activities and jérgte various criminal acts on
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Malaysian citizens. However, the Tribunal was ueab locate any references to
specifically Muslim gangs operating in Malaysia.

When asked to comment on this information durirgghibunal’s hearing, the
applicant referred to “Malay” gangs. He also reddrto discrimination against, and ill-
treatment of, Tamils in Malaysia. The applicandmao mention of specifically
Muslim gangs. Earlier when describing the inidasault upon him, the applicant had
claimed that “some Malay people had a lot of driakd they hit him”. There was no
reference to Muslims in the applicant’s evidencarduthe hearing. The Tribunal also
notes that the letter from the applicant’s neighbveters to “some Malay guys” coming
to the applicant’s house. There is no mention aslin gangs or Muslims in the
neighbour’s letter at all. In such circumstanchs, Tribunal finds that the applicant’s
attackers belong to a Malaysian criminal gang,amathan a specifically Muslim
criminal gang.

On the evidence, the Tribunal also considers tiatritial attack on the applicant was
an opportunistic incident of street violence adity perpetrated against him by drug
and alcohol-fuelled gang members. The applicawidence to the Tribunal was that
some gang members beckoned him over, and he resphtaychsking what they
wanted, whereupon he was attacked. The applio&httie Tribunal that when he
woke up he did not know why his arm was swollenylneethey had beaten him to get
money from him or maybe it was because they hateil$a The applicant specifically
stated that he is not sure why he was attackedalseunable to say. In such
circumstances, the Tribunal does not accept thaj geembers were motivated by
reason of the applicant’s race or religion.

The Tribunal also finds that the gang’s subseqdesire for revenge was not for the
essential and significant reason of the applicaate or religion, or any other
Convention reason, but because the applicant egborte of their number to the police
who subsequently arrested and charged him. Thoeidal finds that gang members
were motivated for personal reasons. Accordintdg, Tribunal finds that neither the
applicant’s race nor religion, nor any other Corti@nreason, is the essential and
significant reason for the harm feared by the appii.

The Tribunal accepts that the majority of Malaysialuthorities are Muslim but that, of
itself, does not mean that there would be a disoatory withholding of state
protection for a Convention reason. The Triburakepts that ethnic Indians/Tamils,
many of whom are Hindu, do suffer discriminatiorMalaysia The country
information indicates that in Malaysia the ‘bumiitpolicy gives priority to people of
Malay origin within Malaysia over other ethnic gpsu The Tribunal accepts that
Indians/Tamils living in Malaysia represent somethof a disadvantaged minority
within the community. However, the Tribunal has heen able to locate any reports of
the Malaysian police failing to act due to a perbemg of Indian/Tamil race/ethnicity
or of Hindu faith or any information to suggesttttiae police in Malaysia apply the
criminal law in a discriminatory manner.

The Tribunal considers it significant that the aggoht did not seek police protection
following the assault upon his mother and the mgmown of their home. Based on
the available country information, the Tribunal dowt accept that the Malaysian
authorities would refuse to assist the applicarthat they would withhold state
protection because of the applicant’s race orialigor for any other Convention
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reason. The Tribunal does not accept that the ydeda police would have refused to
protect the applicant and his mother had they tepgdhe assault upon the second-
named applicant and the subsequent burning dowhreafhouse. The very fact that an
assailant was arrested and charged shortly aktemgplicant made his first police
report further undermines this claim. The Tribuinadls that the applicant could access
state protection and that such protection wouldogotvithheld by the Malaysian
authorities.

In MIMA v Respondents S152/20@B04) 222 CLR 1 the majority judgment of the
High Court (Gleeson CJ, Hayne and Heydon JJ) Ingltdwhere the persecutor is a
non-state agent, the willingness and ability ofdtede to protect its citizens may be
relevant to the following: whether the fear is Mfelnded; whether the conduct giving
rise to the fear is persecution; and whether tipdiggnt is unable or, owing to their
fear, unwilling to avail themselves of the (extdymaotection of their country of
nationality. Their Honours’ judgment makes it clézat the fact that the authorities in
an applicant’'s country may not be able to provid@ssurance of safety, so as to
remove any reasonable basis for fear, does nossauky justify an unwillingness to
seek their protection [at 28]. On the facts ot ttase, their Honours reasoned that the
existence of an appropriate level of state pradedid to the conclusion that the
applicant was not a victim of persecution, and dowdt justify his unwillingness to
seek the protection of his country.

Whilst the Tribunal accepts that the applicane®rful of members of the Malaysian
gang that assaulted him and subsequently assduigt@aother and burned down their
home, the fact that one of the applicant’s ass@ilasas arrested and charged after the
first assault leads the Tribunal to conclude thatMalaysian authorities will not
withhold state protection from the applicant. Thiéounal acknowledges that the
Malaysian authorities cannot guarantee the apgleaafety against any further harm
at the hands of gang members. However, in thtamee the Tribunal does not accept
that this justifies the applicant’s unwillingnesssieek the Malaysian authorities’
protection. As the protection of the Malaysiartesia available to the applicant should
he wish to avail himself of it, the Tribunal fintsat the applicant is not a victim of
persecution.

The Tribunal has had regard to the “You Tube” doentrhanded up by the applicant at
the Tribunal hearing regarding the death in custddnanthan Kugan. Country
information available to the Tribunal confirms thia¢re have been media reports in
Malaysia of several deaths in custody. Howeverilavie country information does not
suggest that such deaths have been race/ethnicjigion related. The information
also indicates that criminal and disciplinary agti@re instituted against police officers
accused of having committed offences against psrsotieir custody. In any event,
the Tribunal considers that this information doesdirectly relate to the applicant’s
situation in that he has not claimed that he risitof being detained or incarcerated by
the Malaysian police authorities.

Based on all of the evidence, the Tribunal fingd there is no real chance, now or in
the reasonably foreseeable future, that the apypliwauld be subject to persecution
because of his race or religion or any other Cotiwemeason, should he return to
Malaysia.
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Accordingly, the Tribunal is not satisfied that @iygplicant is a person to whom
Australia has protection obligations under the Be&s Convention. Therefore the
applicant does not satisfy the criterion set owg.86(2)(a) for a protection visa.

The Tribunal notes that the second-named applatidniot complete a Form 866C (for
applicants who wish to submit their own claims édrefugee). Rather, she completed
a Form 866D, relying on her membership of the stmly unit as the first-named

visa applicant who completed a Form 866C

On that basis, the Tribunal considers that it isapen to it to treat the second-named
applicant as if she had applied for a protecti@awn her own right. Rather, the time
of decision criteria that must be addressed ingetspf the second-named applicant is
whether she is a member of the same family uraineapplicant to whom the Tribunal
is satisfied Australia has protection obligatiossdtion 36(2)(b)(i), Schedule 2
cl.866.222(a)) and whether that applicant holdhés been granted) a protection visa
(section 36(2)(b)(i), Schedule 2 cl.866.222(b)).

As the first-named applicant has not satisfiedctiterion set out in s. 36(2)(a) for the
grant of a protection visa, the second-named agqtidoes not meet the requirements
of either cl. 866.222(a) or (b). She is not, theme, entitled to the grant of a protection
visa.

CONCLUSIONS
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The Tribunal is not satisfied that the applicard igerson to whom Australia has
protection obligations under the Refugees Convaniibierefore the applicant does not
satisfy the criterion set out in s.36(2)(a) forratpction visa.

The second-named applicant applied as a membbe ¢fame family unit as the
applicant. The fate of her application dependshenautcome of the applicant’s
application. As the applicant does not satisfydhierion set out in s.36(2)(a), it
follows that the second-named applicant cannosfyettie relevant criterion set out in
s.36(2)(b) and cannot be granted the visa.

DECISION

90.

The Tribunal affirms the decision not to grant #pplicants Protection (Class XA)
visas.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fhy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958.
Sealing Officer’'s I.D. RCHADW




