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Introduction

1. The First Claimant is a national of Malaysia. OdaBuary 2008 she arrived in
the United Kingdom and was granted leave to reraaia visitor for a period of
6 months. At the date of her arrival the Firsti@nt was unaccompanied
although she was pregnant with the Third Claimafé& was born on 27 March
2008.

2. The Second Claimant is also the son of the Firain@int. He was born on 20
August 1998. When the First Claimant left Malay#i® Second Claimant
remained with his father, the First Claimant’s hargh However, in May 2008
the Second Claimant travelled to the United Kingdoord joined his mother.

3. On 17 November 2008 the First Claimant claimed wmylat the Asylum
Screening Unit in Croydon. On 20 November 2008wsae served with papers
treating her as an overstayer as her leave to éméetnited Kingdom had
expired. The Defendant considered the First Clatreapplication for asylum
but refused it on 29 March 2009.

4. The First Claimant appealed against the Defendaefisal to grant her asylum
but her appeal was dismissed after a hearing béferAsylum and Immigration
Tribunal. Her appeal rights became exhausted odu@e 2009. The
Immigration Judge who heard the First Claimant'pegb did not believe the
account she gave as to why she had left Malaysia.

5. On 7 February 2010 the UK Border Agency (hereimafteferred to as
“UKBA”) served removal directions upon the Firsta@hant and her children
specifying that they would be removed to Malaysial® February 2010. On
the same date the three Claimants were detainedth&@ndate the Second
Claimant was about 11 % years old and the Thirdn@at was nearly 2. The
Claimants were taken from their temporary home umyB Greater Manchester
to Yarl's Wood Immigration Removal Centre in Bedi&hire. After reaching
Yarl's Wood the First Claimant submitted furthempresentations to the
Defendant as to why she should not be removed fhentunited Kingdom. She
also commenced proceedings for judicial reviewthinface of the proceedings
for judicial review UKBA decided against removirfietFirst Claimant and her
children on 10 February 2010.

6. Despite the cancellation of removal directions tiest, Second and Third
Claimant remained in detention at Yarl's Wood ur#d February 2010.
Following release from Yarl's Wood the First Claimhand her sons returned to
Bury.

7. The Fourth Claimant is a Nigerian national. Sheved in the United Kingdom
on 23 August 2007. She had travelled from Frandbé United Kingdom and
she used false documentation in order to gain enfry the day following her
arrival in the United Kingdom her child, the Fif@laimant, was born.



Judgment Approved by the court for handing down.

10.

11.

The Fourth Claimant claimed asylum at the Asylume8ging Unit in Croydon
on 17 August 2009 i.e. virtually two years after hiegal entry into the United
Kingdom. Her application for asylum was refused2@September 2009. She
too appealed to the Asylum and Immigration Tribubakt her appeal was
dismissed and her appeal rights became exhaust&é8 december 2009. The
Fourth Claimant’s credibility was the subject ofvacse comment by the
Immigration Judge.

On 10 February 2010 UKBA served removal directionsespect of the Fourth
and Fifth Claimants for removal to Nigeria on 13dfeary 2010. On the same
date the Fifth Claimant and her child (then agesuaB %2) were detained. They
were taken to Yarl's Wood that same day.

UKBA did not remove the Fourth and Fifth Claimant 18 February 2010. The
probability is that it did not do so because amrmcfion restraining removal had
been granted on 12 February 2010 although it i3 tile case that the Fourth
Claimant was unfit to travel. In any event the Fownd Fifth Claimants were
not released from detention immediately. They lesthat Yarl's Wood until
22 February 2010.

All five Claimants (together with two other claintarwho subsequently served
notices of discontinuance) issued these proceedngs March 2010. They
raise wide ranging and difficult issues. In sumyndine amended grounds for
judicial review assert that the detention of eatlthe Claimants was unlawful
from its inception or alternatively became unlawgulor to their release; the
grounds further allege that the rights of the Chats under Articles 3, 5 and 8
of the European Convention for the Protection ofmidn Rights and
Fundamental Freedoms (hereinafter referred to &HME') were infringed.
The grounds contain withering criticisms of the &efant’s policy in relation to
detaining families with children and it is assertiedt the policy is unlawful.

The Defendant’s policy in relation to detaining fae@s with children

12.

The practice of detaining families with childrempeng removal or deportation
is the subject of considerable controversy. Thare many reputable and
authoritative persons and organisations who congld# it is never justified.
However, that has not been the stance adopteddogssive Home Secretaries.
Over many years policies have evolved and beenighdal which dictate the
circumstances in which detaining families with dnén pending removal or
deportation can be justified. In R(S) v SSHIW07] EWHC 1654 (Admin) |
considered the Defendant’'s policy as it relatedd&iaining families with
children in 2005. | was asked by the Claimantshiait case to hold that the
policy was unlawful. | found that the policy thexisting consisted of a number
of key elements as described in paragraphs 26 araf thy judgment and that
the policy was lawful (see paragraphs 44 and 48)e Claimants in $iad no
opportunity to test my view of the lawfulness o€ tholicy on appeal; | found
that on the facts presented the detention of tlar@ints was unlawful save in
relation to a comparatively short period when thairGants were detained
pursuant to “fast-track procedures” then in forg®n the authorities as they
stood in 2007 the challenge to the short periodeténtion pursuant to the fast-
track procedures was almost bound to fail). Asafal am aware, the approach

Suppiah & Others v SSHD & Others
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13.

14.

to the lawfulness of the Defendant’s policy whichdopted in_Shas not been

the subject of criticism in judgments of the Higbu®t since 2007 (or for that
matter in the Court of Appeal) and neither Mr. Ralgr Singh QC for the

Claimants in these proceedings nor Ms Dubinsky tfe¥ First Intervener,

Liberty, submits that my approach in Bas wrong on the basis of the
submissions then made to me.

The Defendant’s current policy is somewhat diffénarits content to that which
I considered in_Sit seeks to take account of important changeschviave
happened since 2005 and in particular the comitggforce of section 55 of the
Borders, Citizenship and Immigration Act 2009. Tpwicy is published in a
document which is made available to all relevans@enel within UKBA but
which is also available to members of the publithe document is entitled
“Enforcement Instructions and Guidance”. 1na8 earlier version of that
document had been in existence at the time thesidacio detain had been
made. | found that although the document thentiagisontained the relevant
published policies it was necessary to read theumeot in the light of
ministerial statements which had been made in otdeexplain the policy
content. So far as | am aware no ministerial statés have been made in
recent years with a view to explaining the policiesntained within the
“Enforcement Instructions”. Nonetheless it seerns nte that it is still
appropriate to read the policies contained withie turrent “Enforcement
Instructions” against the background of the mimiatestatements to which |
referred in S

Chapter 45 of the “Enforcement Instructions” isitked “Family Cases”.
Chapter 55 contains more general policy statenrerdting to the detention and
temporary release of persons who are to be remfigedthe UK. It is to the
relevant parts of Chapter 55 that | turn first. aBter 55.1.1 reads:-

“As well as the presumption in favour of temporary
admission or release special consideration mugfiven

to family cases where it is proposed to detain@nmore
family member and the family includes children unte
age of 18..... Section 55 of the Borders, Citizensmg
Immigration Act 2009 (s.55) requires UKBA border
functions to be carried out having regard to thednto
safeguard and promote the welfare of children. ff Sta
must therefore ensure that they have regard toniésl
when taking decisions on detention involving or
impacting on children under the age of 18 and niest
able to demonstrate that this has happened, fangea
by recording the factors they have taken into astou
Key arrangements for safeguarding and promoting the
welfare of children are set out in the statutorydguce
iIssued under s.55.”

Chapter 55.1.3 makes it clear that detention mesided sparingly and for the
shortest period necessary. This precept is araglifi 55.3 which provides:-
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“l. There is a presumption in favour of temporary
admission or temporary release — there must bagstro
evidence for believing that a person will not coynpith

the conditions of temporary admission or temporary
release for detention to be justified.

2. All reasonable alternatives to detention must be
considered before detention is authorised.

3. Each case must be considered on its individuealts)
including consideration of the duty to have regardhe
need to safeguard and promote the welfare of ailgreh
involved.”

Chapter 55.3.1 makes the obvious point that alveeit factors must be taken
into account when considering the need for initialcontinuing detention. It

then identifies many of the factors which will, mhosommonly, arise for

consideration. They are:-

*  “What is the likelihood of a person being removed
and, if so, after what timescale?

« Isthere any evidence of previous absconding?

* Is there any evidence of a previous failure to
comply with conditions of temporary release or
bail?

e Has the subject taken part in a determined attempt
to breach the immigration laws? (e.g. entry in
breach of a deportation order, attempted or actual
clandestine entry)

* Is there a previous history of complying with
requirements of immigration control? (e.g. by
applying for a visa, further leave, etc)

* What are the person’s ties with the United
Kingdom? Are there close relatives (including
dependants) here? Does anyone rely on the
person for support? If the dependant is a child or
vulnerable adult, do they depend heavily on public
welfare services for their daily care needs in lieu
of support from the detainee? Does the person
have a settled address/employment?

* What are the individual’'s expectations about the
outcome of a case? Are there factors such as an
outstanding appeal, an application for judicial
review or representations which afford incentive
to keep in touch?
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« Is there a risk of offending or harm to the public
(this requires consideration of the likelihood of
harmand the seriousness of the harm if the person
does offend)?

* Is the subject under 187
* Does the subject have a history of torture?

* Does the subject have a history of physical or
mental ill health?”

15. Chapter 55.9 deals with special cases. The speesés are identified as
including families (55.9.4). The relevant extraftsm the policy relating to
families are as follows:-

“The decision to detain an entire family should @y be
taken with due regard to Article 8 of the ECHR....and
where there are children under the age of 18 ptedaty

to have regard to the need to safeguard and prothete
welfare of children. Families, including those hwit
children, can be detained on the same footing lastladr
persons liable to detention. This means that famihay
be detained in line with the general detentioredat ...

In family cases, it is particularly important toseme that
detention involving children is a matter of thetlessort,

e.g. alternatives have been refused by the fanmty an

exhaustive check has detected no barriers to rdmdva
should be for the shortest possible time, i.e. naaho
directions are in place.

Detention of an entire family must be justified ati
circumstances and there will continue to be a pngdion
in favour of granting temporary release.

Detained children are subject to enhanced detention
reviews, and the Family Detention Unit reviews the
detention of children at day 7, 10, 14 and evenryays
thereafter. The Family Detention Unit will alscekehe
authorisation to continue detention from the Misiisfor
those families with children who remain in detentio
beyond 28 days.

Since December 2009 as part of the UKBA’s
implementation of the s.55 duty to safeguard armdnote
the welfare of children, the Family Detention UfRDU)
holds the authority to require release of any fgmlth
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16.

17.

18.

19.

children on the basis of welfare grounds raisedhia
FDU enhanced reviews.

Such authority will override wider enforcement gnde
for detention when necessary and any requirement to
release should be complied with expeditiously.”

Chapter 45 begins by recording that family remgvedpecially those involving
children, are a particularly sensitive area of wotk reminds decision makers
that as from 2 November 2009 section 55 of the 8adCitizenship and
Immigration Act 2009 introduced a new duty for gspfarding and promoting
the welfare of children for those exercising UKB#n€tions.

Chapter 45.1 is concerned with a document knowtheagamily Welfare Form.
It stresses the need for such a form to be inclahedach family case file from
the start of each family claim. It does so becatise intended that this form
shall be the basis upon which “key operational glens” will be made for each
family case.

Chapter 45.2 is concerned with family welfare issaed operational risks. This
section stresses that any information suggestiag & child who is to be
detained is vulnerable should be clearly noted ectien 2 of the Family
Welfare form in order that a properly informed cdesation can be made upon
how best to approach removal in his case. 45.2xffains that the duty of
safeguarding and promoting the welfare of childminoduced by s.55 of the
2009 Act requires UKBA officers to make timely aadpropriate referrals to
agencies that provide ongoing care and supporhildren and for UKBA to
foster effective working with partner agencies ts@e the best interests of the
child.

Chapter 45.4 deals with family detention. It ighe following terms:-

“s.55 of the Borders, Citizenship & Immigration Act
requires the SSHD to make arrangements ensurirtg tha
UKBA functions will be discharged having regardthe
need to safeguard and promote the welfare of @nldr

The detention of families with children will onlyelused
as a last resort arfdr the shortest possible period of time.
This reflects UKBA obligation under the UN Convemti
of the Rights of the Child. However, families iading
those with children can be detained on the samgnfpo
as all other persons liable to detention, andne lvith
the general detention criteria (55.1).

The decision to detain an entire family should gisvhe
taken with due regard to Article 8 of the ECHR ahd
UKBA'’s duty to safeguard and promote the welfare of
children.
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21.

22.

The following alternatives must always be considere
primarily:

* Voluntary return
e Self check in removal directions

« Detention of head of household but see
45.6.3 for Splitting Families

Detention of families with children should be used
only as a last resort and full consideration as tavhy it
is considered the only option to effect removal mude
recorded on section 2 of the FWP.

| should also refer to parts of Chapters 45 andwhbich are the subject of
criticism by Mr Singh QC. 45.2.6 provides for thevolvement of social
workers; however, there is no provision within tipairt of the policy for the
involvement of social workers or other persons wsecific child welfare
qualifications in the detention decision-making qass, certainly at the stage
when detention is first being considered. Chagterefers to the statutory duty
to have regard for the need to safeguard and pmthetwelfare of children but
nowhere does this Chapter suggest that the wetfarehildren should be a
primary consideration. No guidance is providedhmitChapter 45 upon how
the decision-maker assesses what constitutes féngusading and promoting the
welfare of a child. Mr Singh QC also points ouatttChapter 55 appears to
suggest that families with children can be detaioedhe same footing as all
other persons liable to detention. As | have olegkialready | do not see how
that suggestion is compatible with the duty una@etien 55 of the 2009 Act.

Notwithstanding these criticisms of the written ipglit is quite clear that it
contains a number of crucial elements which in mygment are easily
discernable. Those elements which are criticahi® case are these. First, a
decision maker who is contemplating authorisingedgbn of a family with
children so as to ensure their removal must condidg whether all other
reasonable alternatives have been examined ancte@jéor good reason. |
refer in particular to the possibility of voluntangturn and “self check in
removal directions.” Second, he should consiterindividual merits of each
case; all relevant circumstances particular to esambe must be taken into
account. Third, he must have regard to the dutjeusection 55 of the 2009
Act to safeguard and promote the welfare of thddéthildren involved.
Fourth, he should proceed on the basis that thentleh of a family with
children is a measure of last resort. If detenti® authorised it must be
reviewed in accordance with the terms specifiethepolicy; in any event there
is an overarching duty to ensure that detentiontiedor the shortest possible
time. When deciding whether to maintain deten@bra detention review the
decision maker must consider the duty under se&&oof the 2009 Act afresh.

The Defendant’s policy also stresses the importafidke document known as
the Family Welfare Form. This form is intended #othe basis upon which “key

Suppiah & Others v SSHD & Others
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operational decisions” will be made in each cassséquently, the form should
contain the reasons why detention is considerée fastified in any given case.

23.  During the course of oral submissions some deloateplace about whether the
policy demanded that detention of families withldtgn should be authorised
only in exceptional circumstances. This issuenisnportant on the facts of the
individual cases before me. It is of some sigaffice, however, to the
Claimant’s challenge to the legality of the Defemtgpolicy.

24. The Defendant’s policy does not say expressly tleaention of families with
children should be authorised only in exceptionatunstances; further the
policy appears to record that families with childan be detained “on the same
footing as all other persons liable to detentioalthough in my judgment that
cannot be right given the duty which exists in tietato children under section
55).

25. As a matter of language the policy does not dentaatidetention of families
with children should occur only in exceptional cinestances; rather the policy
demands that such detention should occur only measure of last resort. In
practice and if the policy is properly applied #es unlikely to be any
significant difference between the two conceptang given case. However, as
| pointed out in_Shere is at least one ministerial statement pastg the first
formulation of this policy which suggests that daien of families with
children should be an exceptional course. In tm#tem skeleton argument
presented on behalf the Defendant it appears tadoepted that the policy
requires that exceptional circumstances should éxigustify the detention of
families with children (see paragraph 61). In tie€umstances | propose to
proceed on the basis that the proper interpretaifahe Defendant’s policy is
that detention of families with children should d&thorised only in exceptional
circumstances. That accords with the evolving wstdading of the policy over
time; it also means that the suggestion contaimetdhé written policy that
families with children can be detained on the sdmasis as any other person
liable to removal can be regarded, quite propaybeing redundant.

The circumstances leading to the detention of tlhé@nts at Yarl's Wood

The Claimants’ accounts

The Suppiah family

26.  The First Claimant and her children lived in Burgrh December 2008 until 7
February 2010. During that time the First Claimand nothing to evade
UKBA; upon being granted temporary release the idait had been made
subject to a condition that she report periodictdlya specified office of UKBA
and she complied with that condition to the lettém early January 2010 the
National Asylum Support Service (NASS) sent the stFilClaimant a
questionnaire. The questions related to the metistory of the family, bank
account details and the Second Claimant’s schaolinghe First Claimant
completed the questionnaire and returned it to NA$ e time specified.
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27. The First Claimant accepts that on 15 January 2@00female employees of
UKBA visited her at her home in Bury. She sayg tha visit was a short one;
the only detail of the visit which is contained kit the First Claimant’s witness
statements is that one of the employees appearethke a sketch map of the
house. This visit made the First Claimant suspiabout what was about to
happen. The First Claimant's suspicions were bemgd, so she says, when a
NASS inspector visited her on the Monday prior ta=&bruary 2010 (the
Monday would have been 1 February). Normally thifcial was jovial and
friendly; on this occasion his demeanour was mdykéidferent.

28. The First Claimant says that at approximately m90@n 7 February 2010
employees of UKBA and police officers arrived atr ime. The Second
Claimant was still sleeping in bed. The officeenged on the front door and,
having gained entry, told her to pack up all hdobgings. The First Claimant
was not permitted to call a lawyer. After packimgs complete, the family was
placed in a white van with caged windows and driteea car park; in the car
park they changed vans and then travelled to Yaftied.

The Bello family

29. For some months, at least, prior to her detenttom Fourth Claimant lived with
the Fifth Claimant in North Woolwich, London. FalWing the refusal of her
asylum claim in September 2009 she was made thectulif a condition that
she should report weekly to UKBA. The Fourth Claimhacknowledges that
there were three occasions between the end of iBbpteand her detention
when she did not report but she says that on eachsmn there was an
acceptable reason for her failure. She has ndleetion of being visited by
officers of UKBA shortly before her arrest and dien.

30. On 10 February 2010 approximately 10 employees KBA attended at the
Fourth Claimant’s home at approximately 6.00ameyTtold her that she had to
leave with them and they gave her a sack to packélengings. She was told
that she was to be removed to Nigeria. The FoGtdmant and her daughter
were taken to UKBA premises known as Becket HouseBecket House both
the Fourth Claimant and her daughter were searchedf-ourth Claimant was
upset that her very young child was subjectedseaach. Each had to stand up
with their arms outstretched. Sometime later ttaat they were taken to Yarl's
Wood.

The Defendant’s account

31. There is no material difference in the Defendaatsount of what happened
between the refusal of the Claimants’ asylum claand the date when they
were detained save in one important respect. Taferidant maintains that both
families were offered assisted voluntary returrtheir country of origin. In
simple terms assisted voluntary return is the ngmwen to a scheme under
which persons with no right to remain in the Unit&thgdom are given
financial and other assistance to re-locate inrtheuntry of origin provided
they leave the UK voluntarily. Mr Richard McDonaldssistant Director for
the UKBA Family Detention Unit, says in a statemdated 30 April 2010 that
the First Claimant and her family were offered stesl voluntary return on 15
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January 2010. He says in a separate statemeatdoutlated 30 April 2010 that
the Fourth Claimant and her child were offeredstedi voluntary return on 22
September 2009. He claims that both the Firsttaedrourth Claimant refused
the offers made to them.

The evidence of Mr. McDonald is not the only souimethe suggestion that the
First Claimant and her family were offered assistetluntary return. In her
witness statement dated 2 May 2010, Ms Dawn Mclaanmmigration officer
who was the officer in charge when the First Claimand her children were
arrested on 7 February 2010, also asserts thafFithe Claimant was offered
assisted voluntary return on 15 January 2010 (aesgpaph 9 of her statement)
although as | read it she does not say that shenasf the persons who visited
the First Claimant on that day.

The probability is that both Mr. McDonald and Ms leten rely upon documents
to support their assertion that assisted voluntatyrn was offered on 15
January. The first important document is the doeninwhich was completed
following the visit to the First Claimant on 15 Jamny — a document entitled
“NW Asylum Team 5 (Support) — Visit pro-Forma”. @ldocument records that
the visit began at 10.10am and concluded at 10.31a@he document contains
this question:-

“lc. Has the Applicant been made aware of how to go
about making a voluntary return, in the event of an
unsuccessful asylum claim?”

The question is followed by the words “Yes/No”; timle document the word
“Yes” is circled. Clearly this tends to suggesittiome kind of discussion took
place about voluntary return between the Firstr@dait and the officers. What
is not clear, however, is whether the scheme wasgbexplained to the First
Claimant on 15 January, for the first time, and s#ased to participate in it or
whether the document simply shows that at someéeeabint information had

been provided to the First Claimant about the sehem

There is certainly an indication that informatidsoat assisted voluntary return
had been provided to the Fourth Claimant earlieanti5 January. The
Defendant has disclosed a document entitled “DerciSiervice Record” which,
at least according to its face, is a document wiscread to an unsuccessful
asylum seeker when the decision is communicatetiio that his asylum
claimed has failed. Part of what is read is infdllewing terms:-

“Should you wish to appeal you must do so by thie da
given in the notice of decision. If you do not appby
this date you are expected to leave the United dony
without delay or you will be removed.

The assisted voluntary return leaflet details haw t
contact the International Organisation for Migratiorhis
independent organisation can offer help and adeite
returning home. They can also offer reintegration

Suppiah & Others v SSHD & Others
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assistance, this may include assistance in setima
small business, educational or vocational training.

Should you choose to appeal this decision suppdit w
continue until your appeal rights are exhausted.

Your next scheduled reporting event has been gset fo
Friday 3 April 2009 at Dallas Court. You shoulchtiaue
to report weekly until you leave the United Kingdom

If you choose not to appeal, or if you appeal andry
appeal is dismissed, arrangements will be madgdorto

be removed to Malaysia if you fail to organise yown
departure from the United Kingdom. Failure to sissi
with the re-documentation process may lead to
prosecution.”

| am prepared to accept that the First Claimant aleded to the possibility of
assisted voluntary return in March or April 2009.here is no clear record,
however, to indicate that the scheme was fully @ixigld to her or that she
refused, unequivocally, to participate in it. Alat seems to have happened is
that she was provided with a leaflet explaining $hbeme but at a time before
she had exhausted her appeal rights. It may ke strectly, a person who is
provided with a leaflet explaining the assisteduntdry return scheme and who,
thereafter, does nothing to participate in the sthecan be categorised as
refusing an offer to take up the scheme. That, dvan seems an overly
restrictive approach especially when the leaflepnsvided to him before his
appeal rights are exhausted and, therefore, atma twhen his focus will
probably still be upon remaining in the UK.

As well as the documents referred to above thexedrer documents disclosed
by the Defendant which refer to assisted voluntatyrn. A Family Welfare
Form was partially completed by an officer or odfis of UKBA. That form
suggests that voluntary return was discussed atirtie of the service of the
decision refusing asylum on 2 April 2009. Howewée response of the First
Claimant is recorded as being “unknown.” A “Perddfamily Booking Form:
Check List” was completed which suggests that vialgnreturn was discussed
on 15 January but provides no details relatingnéodircumstances in which this
was done. Further, the Check List is wrong whesuggests, as it does that the
Family Welfare Form had been completed.

On the basis of this unsatisfactory evidence | ah prepared to find, on
balance of probabilities, that assisted voluntatynn was explained to the First
Claimant on 15 January and that she refused ticipatie in the scheme. The
officers were present with her for no more thanuat9) minutes. During that
time, as the Visit pro-forma itself clearly indieat a number of different issues
were discussed and at least one officer spentitiwestigating the layout of the
house. It hardly seems credible that the voluntolyeme was explained in
detail and the First Claimant made an informed @hoiot to participate.
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It is not suggested that any officers of UKBA oédrassisted voluntary return
to the Fourth Claimant at any time shortly befdne svas detained. To repeat,
the suggestion is that the offer was made 22 Sde@009 i.e. on the day that
her asylum application was refused.

There is no evidence from any person who dealt thighFourth Claimant on or
about 22 September 2009 or who claims to have heparty to a discussion
about assisted voluntary return on that date. ©about 22 September the
Fourth Claimant was served with a letter entitl&ktermination of Asylum

Claim.” The reverse of that letter contains a &hkst of documents enclosed
with the letter. The “Assisted Voluntary Returnaflet” is not marked as
having been provided to the Fourth Claimant.

It is true that the Family Booking Form: Check Lisimpiled some months later
suggests that assisted voluntary return was offemed2 September 20009.
However, it contains no details about the circumsta in which the offer was
made (or who made it) and the Check List is demahBt wrong about another
important matter i.e whether the Family Welfarerdrad been completed. |
am not prepared to find that assisted voluntanyrnetvas offered and refused on
the basis of this document.

| turn to the events surrounding the arrest ofRhist Claimant and her family.
Ms Maclean asserts that six employees of UKBA wenthe First Claimant's
home. No police officers accompanied the immigratfficers although they
had been notified of what was to occur. Ms Maclsays that the team arrived
at 7.19am. An officer knocked on the door andRhst Claimant admitted the
officers. The Second Claimant was asleep in bedtlaa Third Claimant was in
a pram downstairs. Once the officers were admitbethe premises the First
Claimant was informed that the three claimants wesig detained and that
they would be taken to Yarl's Wood prior to depaatfior Malaysia on 10
February 2010. The First Claimant and her elder were advised to pack
sufficient property for their time at Yarl's Wooadatheir return to Malaysia.
The Claimants took 48 minutes to complete theikpae During this time the
premises were searched as were all three Claimdims.team left the premises
with the three Claimants at 8.10am. They werertakeBury Central police
station in a Volkswagen transporter people caradapted with a grill between
the driver and passenger area. On arrival at ¢dhiegpstation officers from G4S
Care and Justice Services Ltd were waiting to feairtee First Claimant and her
sons to Yarl's Wood. The transfer to Yarl's Wooasveffected in a people
carrier vehicle which was identical, for all praeti purposes, to the vehicle
which had been used to take the Claimants fromn Huene to the police station.

Ms Maclean took contemporaneous notes of what wasirang from the
moment that the team arrived at the Claimants’ horiee contemporaneous
notes have been disclosed and, no doubt, they floenibasis of Ms Maclean’s
witness statement. Further, photographs of theclkelised by the UKBA
officers to transport the Claimants from their hotaethe police station have
been produced.

| accept the evidence of Ms Maclean as to what rmedubetween arrest and
arrival at Yarl's Wood. | appreciate it is untebtby cross-examination.

Suppiah & Others v SSHD & Others
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However, no submissions were advanced to me toestigigat her account was
unreliable. It is an account which is supportedalghentic contemporaneous
documentation.

Ms Ceri Williams was one of the officers involvedthe detention of the Fourth
Claimant and her daughter. She has made a stateeiating to the events
prior to and on the day of the detention of thet®n@ants. Nine officers were
deployed to detain the Fourth Claimant and her kg That number was
considered necessary because it was believed eérstns other than the Fourth
Claimant and her daughter lived at her home. Adogrdo Ms Williams the
team arrived at the Fourth Claimant’'s home at 6182a’he Fourth Claimant
was searched and the premises were searched.58yé&cking was complete.
The Claimants left the premises at 7.03 and wekentdo Becket House in a
Volkswagen people carrier.

The Fourth and Fifth Claimants remained at Becketudd¢ until 10.00am.
During this period they were provided with the ogpoity to make telephone
calls and they were offered food and hot drinksher€ is in existence a
document which suggests “a mitigating circumstahagerview occurred but
the document contains no detail of what was dismlissThe Claimants were
taken to Yarl's Wood in a vehicle which was idedtito that which had been
used to transport them to Becket House.

Again, | have no hesitation in accepting the evodenf Ms. Williams. It is
supported by contemporaneous documents; nothingsaiks during the oral
submissions which cast doubt upon its authentarteliability.

My conclusions about the circumstances of the tawkshe Claimants do not
mean, of course, that the adult Claimants and doer®l Claimant, in particular,
did not find the experience upsetting. | would \®¥y surprised if anyone
confronted with significant numbers of immigratiofficers arriving at their
home early in the morning in order to detain theemging removal could be
anything other than very upset.

The decision to detain the Claimants

48.

In his statement dated 30 April 2010 Mr McDonaldkseto justify the detention
of the Suppiah family in the following paragraphs:-

“6. On 15 January 2010 Ms Suppiah was offered an
assisted voluntary return but declined that offer.

7. On 7 February 2010 the Secretary of State issued
removal directions for Ms Suppiah for her removall®
February 2010. She was also served with an IS91R
(Reasons for Detention) and a full factual summaiti

full details of her Immigration History. The onml
Asylum refusal letter was determined on 30 MarcB220
and served in person on 2 April 2009. The removal
directions were authorised by A/HMI Gus McDonald.
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8. Ms Suppiah had no legal basis to remain in theted

Kingdom, she had previously failed to comply witlerh
conditions of stay by overstaying her 6 month ertsa and not
leaving the United Kingdom when required to do sal also
refused an offer of assisted voluntary return.

9. Ms Suppiah and her sons were then detained Bebruary
2010 for removal to Malaysia on 10 February 2010.”

Form IS91R is a notice to a detainee containingrédasons for his detention.
The notice to the First Claimant is in the follogiiterms:-

“1. TO: Reetha Suppiah

| am ordering your detention under powers contaimed
the Immigration Act 1971 or the Nationality, Immédjon
and Asylum Act 2002.

2. Detention is only used when there is no readenab
alternative. It has been decided that you shaanaain in
detention because....”

There follows a series of reasons which, potentiglistify detention. The
person completing the form is required to indicabech of the reasons apply in
the particular case. In the case of the Firstrtdait the reasons said to justify
detention were twofold; that her removal from thaited Kingdom was
imminent and that she had previously failed or setlto leave the United
Kingdom when required to do so. Precisely the sesasons were provided to
the Second and Third Claimant in support of thasiee to detain them. The
IS91R in each case was signed and dated on 7 Fgh?040. It is to be
observed that the IS91R did not assert that thet Rtaimant was likely to
abscond.

Mr McDonald's statement does not disclose the ityeot the person who made
the decision to detain these Claimants. Howebhat, ihformation is provided in
the witness statement of Ms Maclean. Her witndasement contains the
following paragraph:-

“It was the UK Border Agency’s expectation that the
Claimants would make immediate plans to leave the
United Kingdom voluntarily once their appeal riginzd
become exhausted on 2 June 2009. However, thieg fai
to do so and so assistant director Colin Berringbén
Reliance House 20 Water Street, Liverpool, L2 8XU
authorised on 28 January 2010 that they should be
detained in accordance with paragraph 16(1) of @dee

2 to the Immigration Act 1971 in order to enforteit
removal from the United Kingdom in accordance with
section 10 of the Immigration and Asylum Act 1999.”

Suppiah & Others v SSHD & Others
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There is no witness statement from Mr Berringtothiese proceedings. | have
scrutinised the case notes with care and | canndtany minute or note which

contains any record of the reasons which led hinthto view that the First

Claimant and her children should be detained dtiean that which is contained
in the IS91R.

It is common ground that it was necessary for MrriBgton to consider
whether the detention of the child Claimants wasified given the terms of
section 55 of the 2009 Act. The Family Booking mRoiCheck List appears to
confirm that the decision to detain the childrerd hagard to the duty to
safeguard and promote their welfare and was doctadeonn file but no

documents have been adduced in evidence which dgrate that Mr.

Berrington considered the duty under section 5B e did what his reasoning
process was in relation to it.

In the statement of Mr. MacDonald which deals witie Fourth Claimant and
her daughter the relevant parts read:-

“5. Ms Bello arrived in the United Kingdom on 23 dust
2007 by car from France using false documentati®he
claimed asylum at the Asylum Screening Unit in Clay
on 17 August 2009 some 2 years later. She wateties
an illegal entrant on 17 August 2009.

6. The family were offered an assisted voluntatyrreon
22 September 2009 and this was refused. Ms Bedl® w
placed on reporting restrictions and was requicecport
weekly, but she failed to report on 3 occasions.

7. The application for asylum was refused on 22
September 2009 and she became *“appeal rights
exhausted” on 15 December 2009.

8. Ms Bello had no legal basis to remain in theté&bhi
Kingdom, she had previously entered the UK illegall
had failed to regularise her stay for almost 2 yeaad
not left the United Kingdom when required to doasul
had refused an offer of assisted voluntary return.

9. The family was detained on 10 February 2010 for
removal on 13 February 2010.”

Mr McDonald makes no mention of form IS91R in tlese of the Bello family.
In Orange File Tab 3 page 110 there is a form adeekto the Fourth Claimant
and her dependant. The form is dated 10 Febru@f Dut not signed.
(Curiously, a file copy has been signed). Themoigvidence that the form was
served upon the Fourth Claimant. Indeed, a cleading of the statement of
Ms Ceri Williams strongly suggests that it was (s&te paragraphs 21 to 26).

The unsigned form suggests that the following wtre reasons why the
decision was taken to detain the Fourth and Fiftin@ants; they were likely to

Suppiah & Others v SSHD & Others
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abscond; their removal from the United Kingdom wasinent; they did not

have enough close ties to make it likely that theyld stay in one place; they
had previously failed to comply with conditions tbieir temporary admission;
they had not produced satisfactory evidence ofr tidg@ntity, nationality or

lawful basis to be in the United Kingdom and theadhpreviously failed or

refused to leave the United Kingdom when requicedd so.

Ms Williams says that the decision to detain therBoand Fifth Claimant was
made by Deputy Director Thomas Greig of Becket HouB)-68 St Thomas
Street, London SE1 3QU. There is no witness sttérdiom that person and
my search of the case notes has failed to revgahmanute or record made by
him of the reasons which persuaded him that detentias appropriate. The
Family Booking Form: Check List suggests that Mrei@ complied with his
duty under section 55; that is the only documentuadd which bears upon that
issue.

The Claimants’ Detention at Yarl's Wood and iteef

S7.

58.

59.

60.

61.

Before dealing with specific complaints made by tBimants about their
detention as Yarl's Wood it is necessary to descitib facilities in some detail.
Since 2003 Yarl's Wood has been used to detaitesimgmen and families with
children. It currently provides 405 bed space 2&aces for single women and
121 spaces for families. The 121 bed spaces failiés comprise 60 twin-
bedded rooms with inter-connecting doors betweemsoso as to permit of use
by families of varying sizes. The centre is opedlaby the Interested Party
pursuant to a contract with the Defendant; thiaragement has subsisted since
2007.

A detailed description of the facilities at YaNg¢ood is contained in a witness
statement dated 10 May 2010 made by Ms Sarah Edwa8he is a senior
executive officer of UKBA and the manager of thanteof UKBA officers who
work at Yarl's Wood. The following account is takdérom Ms Edwards’
statement.

Upon arrival at Yarl's Wood detainees are placéaoliaiting rooms to await the
commencement of the formalities of booking in andlocation of
accommodation. Except in wholly unusual circumséan children are not
searched. Once the formalities of booking in am®pulete detainees are seen by
a nurse. That occurs, normally, within 2 hoursaofival and prior to the
detainees being taken to their accommodation. aBsessment covers medical
history, allergies, medication, psychological diss, height, weight, vaccination
history, TB scars and temperature. The detainee®féered an appointment
with a GP which, if taken up, takes place withintiurs of arrival.

Families are seen by members of the UKBA team wi2d hours of arrival.
The families are interviewed and part of the puepaisthe interview is to ensure
that they understand why they are being detained.

There is exhibited to Ms Edwards’ statement a piyaioh showing a typical
family room. As | have said, family rooms have amter-
connecting/interlocking door for which the occumaritave a key with an
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adjacent room to allow for larger family groupski® accommodated together
with en suite facilities.

Meals are provided three times a day. The dinoapr for families is separate
from that used by single women.

Yarl's Wood has a nursery and a dedicated schaowlisting of four classrooms.
There are two classes catering for children agdd Yyears and 12-16 years.
The other two classrooms are set aside for artsaftland as an IT suite. The
nursery is open between 9.00am and 5.00pm; theokth@pen between the
same hours. Although school hours are longer tltamally encountered in a
state school the last period (between 3.30pm ad@ph’) is dedicated to play
activities. The school facilities are subject tepaction by OFSTED.

According to Ms Edwards, all persons detained atl'¢aVood, including
children, have access to free on-site primary hezdte services with the same
level of service and care as are provided by Natidtealth Service general
practitioners in the community. The health canmatieeis staffed 24 hours a day,
7 days a week by qualified medical staff. Perstetained have access to health
care services on demand. GP services are probielagen 9.00am and 5.00pm
Monday to Friday and at weekends between 9.00amlamibon. The health
care provided is subject to the standards of asgeiction by the Care Quality
Commission. Health care provision is also insptig HM Chief Inspector of
Prisons.

It is against this background that | turn to coesidomplaints made by the
Claimants about aspects of what occurred durinig tinee in detention.

The First Claimant says that upon arrival at YaWWsod both she and her
children were searched. The First Claimant wastufisat officers at Yarl's
Wood thought it appropriate to search the ThirdrGant.

On the day that the Claimants were due to be rethtreen the UK, but before
they had left Yarl's Wood, the First Claimant watdtby her solicitor that
removal directions had been cancelled. Nonethe@sshree Claimants were
taken to Heathrow Airport and the First Claimansests that the family was
kept at Heathrow for many hours. During that tistee suffered from chest
pains and both the children were suffering fromrti@ea and vomiting.

The First Claimant complains that both Second ahddTClaimant were sick
during the course of their detention at Yarl's Wo&he asserts that the medical
attention at Yarl's Wood was of a very low stand&y inference, at least, she
suggests that the children were not treated apiattepy.

The First Claimant says that complained of chestspéor a number of days
during her detention. She says that she was prdvidith an ECG on 18
February 2010 but this was after many days of camfd.

The First Claimant is also critical of the educa#b facilities which were
provided to her children.

Suppiah & Others v SSHD & Others



Judgment Approved by the court for handing down. Suppiah & Others v SSHD & Others

71. The Second Claimant has also made a witness statteméese proceedings.
He says that during the course of detention hedaudifficult to eat and sleep
and when he did sleep he suffered from nightmarése found the food
“horrible” and he found it distressing to be in timing room since children
were vomiting and crying. During the whole permfchis detention the Second
Claimant felt frightened. One of his teachershat $chool was nice but on one
day a different teacher told the pupils that theyrenbeing held in a prison and
that they were being held in prison so that theyidde sent back to their own
country. It was shortly after this, says the Sec@timant, that he developed
giddiness and diarrhoea.

72.  One of the issues which was debated at some |digftine me was whether or
not the Second Claimant had special educationalshpgor to his detention at
Yarl's Wood. It is asserted on behalf of the SddGlaimant that he did and that
these needs were not met at any time during theseaf his detention.

73. The Interested Party has made available medicalosimel records compiled
upon the First, Second and Third Claimants whikytivere detained. | deal
first with medical records. These records demastrthat each of the
Claimants underwent a medical review within a shione of their arrival at
Yarl's Wood. The records also show that each Glainwas examined or
reviewed by a general practitioner within 24 hoafsarrival. Prior to being
taken to Heathrow each of the first three Claimavdas assessed to ensure that
they were fit to fly. On 17 February 2010 the Eitdaimant’s medical record
has an entry which is consistent with her comphgjrof chest pain. That is the
first entry in the medical record which recordsttegmptom. At 9.35am the
following morning an ECG was undertaken which shdwe abnormality.

74. The medical records compiled for the Second Clatndi@scribe him as being
cheerful and co-operative upon his arrival at Y\aMVood. On 13 February
2010 the Second Claimant was complaining of “a heheé and cold-like
symptoms”. He was given calpol and advised to hdeety of rest. No record
exists which confirms that the Second Claimantegefl any lasting sickness or
diarrhoea. He did not complain of an inabilitysleep or that he was suffering
from nightmares.

75.  The records compiled for the Third Claimant showat tht his initial assessment
he appeared to be fit, active and happy. From 18ueey onwards, however,
there are a number of entries in his medical recerdich confirm that he had
become ill. The Third Claimant was prescribed patamol on 13 February
2010. On 16 February 2010 there is an entry to dfiect that the Third
Claimant did not attend at an appointment with@ On 17 February there
are three entries. In the second of the entrieetls a complaint that the Third
Claimant is suffering from diarrhoea. There isemiry between 17 February
2010 and 24 February when the family left Yarl'sotfo

76. It does not seem to me that the medical recordpmstiphe suggestion that the
Second Claimant was suffering from any significphysical illness while he
was detained at Yarl's Wood. There is a note forFgbruary 2010 in the
educational records which suggests that he wasélimtvthe end of last week”
but that, of course, is consistent with the medreslords. The educational
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records also record that the Second Claimant wally bbehaved on 11
February. That note cannot support the view teadidd a significant iliness.

In my judgment, it would not be right to concludet the Second Claimant

suffered a significant physical illness simply dme tbasis of his witness

statement and that of his mother. Further, thaseldeen no attempt to suggest
that the medical records or other records discl@sednaccurate or incomplete.

It is also significant in my judgment that when @lfare assessment was
undertaken by a social worker, Jan Gallagher, ofr&3uary 2010, the First

Claimant told Ms Gallagher that the Second Clainfead not suffered illness

“although his stools [had been] looser than normal.

The medical records do support the suggestionth®t-irst Claimant sought
treatment for herself and the Third Claimant. Thepear to demonstrate, too,
that appropriate treatment was afforded to thesen@ints within a reasonable
time of their complaints, certainly their recordammplaints.

| turn to the issue of the Second Claimant’s edanat needs. On 8 February
2010 Mrs Jeannie McChlery (who is either a teadrea member of support
staff at Yarl's Wood) faxed the Second Claimantéal in Bury asking for
information relating to the Second Claimant’s edwrel attainments. She did
so after first obtaining permission from the Fitdaimant. On 9 February 2010
the school replied. Information was provided abweatious tests which had
been undertaken and the reply continued:

“Danahar was working with the Curriculum Language
Axis Service (CLAS) in school. He was also dueb&o
assessed for Special Educational Needs due to m@nce
regarding learning difficulties in addition to thkenguage
problems in school....

Further to this, Danahar has been a pleasure th t@ad
has displayed nothing but excellent qualities dyrims
time at the Derby High School.”

Following receipt of this letter (whenever that adrs. McChlery came to
realise that the social worker, Jan Gallagher, hadinformation about the
nature of the Second Claimant’s special educatiopatls (see email dated 16
February 2010 contained in the Orange File pagg.90%cordingly, on 17
February 2010 Mrs. McChlery faxed the school agaeking more detailed
information about the Second Claimant’s specialdee@&here was no reply to
that request by the time that Jan Gallagher underer welfare assessment on
23 February and the release of the Claimants dreBduary.

It is clear that during the period of the Secondi@hnt’s detention his special
educational needs were not addressed. That s iino evidence that those
needs had been assessed or addressed by hisiscBaoy.

| should also refer to the detention reviews whiagre undertaken in respect of
these Claimants. Reviews occurred regularly. @cheoccasion the person
undertaking the review asserted that there werknoavn welfare issues. The
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records of the reviews show that on 11 February)28#& reason why detention
was maintained was that the Claimants were likelyabscond if given
temporary admission or released. Thereafter thesioa about whether or not
to maintain detention seems to have turned uponliteé/ timescale of the
resolution of the judicial review proceedings whitdd been commenced by the
First Claimant.

On 16 February the person undertaking the reviewdco

“We are day 10 of detention and based on otherscase
may be looking at a further 3-4 weeks prior to rgalo

There are two children in this family unit. My aains
over the possible length of detention relate tolthe/ear
old an age group which may find detention partidula
problematic.

Please can you speak to LPL about release?”
On 23 February the same person wrote:-

“l am still of the view that we should release .. hdve
spoken with Dawn Maclean (LPL) and she has agreed t
release.”

There are factual issues relating to the treatroetite First, Second and Third

Claimants which are impossible to resolve on thesbaf the papers alone. The
following are examples of such disputes. It iddghiat the Second and Third
were searched upon their arrival at Yarl's Woode Evidence of Ms Edwards

strongly suggests that is very unlikely. Were @laimants taken to Heathrow

on 10 February 2010 even though it was then kndxahremoval directions had

been cancelled? Again it is impossible to readoreclusion. Fortunately the

failure to resolve issues such as these has ndeeaing upon the core issues in
this case.

The Fourth Claimant makes no particular complaitie the facilities at Yarl’s
Wood in her witness statements. She does, howassert that her daughter
developed an illness during her detention.

The medical records disclosed for the Fourth arfith EElaimants show that an
initial medical assessment took place shortly adieival at Yarl's Wood and
that a general practitioner assessed these Clanveithin 24 hours of their
arrival. On 12 February 2010 the Fifth Claimanswaasessed as being fit to fly.
Shortly thereafter, however, and certainly by tbkofving day the assessment
changed; the records demonstrate, clearly, thaFiftie Claimant became unfit
to fly by 13 February. On that date the Fifth Claimhwas suffering from a fever
and a cough. On 16 February 2010 the Fifth Claimeas not taken to clinic to
be examined by a nurse. However, on the sameldayas seen by a doctor.
The doctor was told that she had been sufferingp fiaarrhoea for 24 hours and
that she had a persistent cough. He/she wasatsthat the Fifth Claimant had
not eaten for 3 days although she had been drinwater. The doctor
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prescribed appropriate medication considering ikeast a possibility that the
Fifth Claimant was suffering not just from diarrlaoéut also from a chest
infection.

The Fifth Claimant was seen again by the doctod driFebruary. By 3.00pm
that day the Fifth Claimant was described as bhaeggpy in nursery and eating
prawn crackers.

On 22 February 2010 the Fifth Claimant was seerclimc by the nurse.
Symptoms of illness are recorded. She did nondtte general practitioner’s
appointment that day even though one was arrangédirb any event, the
Fourth and Fifth Claimant were released from déberthat day.

There seems little doubt that the Fifth Claimant @ill ill during the period of

her detention. In the light of the medical recordswever, it is impossible to
conclude that she was not afforded access to apgt®pnedical personnel or
that she was treated inappropriately.

The record of detention reviews also throws lighttbe state of health of the
Fifth Claimant during her period of detention. Thexords relating to the
detention reviews carried out on 15 and 16 Febraegyconsidered later in this
judgment. On 19 February the detention review nee@mntains the following

under the heading “welfare issues”:

“Removal was deferred as Mornike was unwell andtunf
to fly. Notification has been received today [1bFuary]
from Yarl's Wood, concerns have been raised as idi®rn
is still unwell, it appears she has had an allergaction
to the anti-malarial medication. The alternative
medication has been given to her but there areernsc
around how her immune system could cope with piatent
illness in Nigeria. Mornike is clinging to her nhet and

is no longer the lively child she was when detajreet
appetite has diminished she is distressed if hetheno
will not carry her everywhere.”

Under the heading “Reasons for continued detentioere appears:-

“Mornike who was assessed as a lively child upon
detention has been unwell for almost a week asualtref

an allergic reaction to the anti-malarial medicatighe
has been give the alternative medicine but consinade
unwell and concerns have been raised by Yarl's Wood
with regard to her health and well-being as she has
become clingy and distressed if her mother will centry

her everywhere.

The case owners were considering releasing thdyfami
19 February before the case for concern was reteive

Release recommended?”

Suppiah & Others v SSHD & Others
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91. For some reason which the Defendant does not expgiase did not take place
until 22 February 2010.

92. The First Claimant has been examined by Dr. Andi2essett, a locum
consultant psychiatrist. He was instructed by &elicitors to undertake a
psychiatric assessment of the effects of her detersind to report. His report
makes clear that his opinion is based upon thd Ei@mant’'s account of her
experiences both at Yarl's Wood and previously apdn his findings at
examination.

93. In Dr Dossett’s opinion, the Claimant was suffermgnajor depressive episode
at the time of his examination; she was also suifeirom post traumatic stress
disorder. The doctor expresses his view as tecadluse of these conditions in a
guarded way. He says:-

“It is impossible to be certain, but it seems munbre
likely than not from Mrs Suppiah’s account that sie
problems were associated with if not caused by the
manner of her transfer and the conditions she éxpezd

in detention, set against a background of abuse and
trauma in Malaysia. The fact that her son has heen
referred to the Child and Adolescent Health Ses/itay

add weight to this view.”

(This last sentence is a reference to the Secoaidh@ht)

94.  The account of detention which the First Claimaategto the doctor is recorded
in his report as follows:-

“5.1 In February 2010 the immigration officials atite
police arrived at her home at 7.00 in the mornirider
older son was sleeping at the time. She described
“‘hammering” on the door. She was immediately
‘reminded’ of the fear that she used to feel whem h
family of origin had discovered her and her huskmnd
latest hiding place. She described a sense a@frterr

5.2 They were taken in a van, “like prisoners” Yarl's
Wood Immigration Removal Centre and remained there
for approximately 18 days.

5.3 Her older son....told by the teacher in the deian
centre that he was in prison. She said that hebsoame
quiet and withdrawn and would not eat nor talk éo &and
would hardly drink. When he did speak he askedifther
they were in prison and what had they done wrong.

5.4 She described how both her children sufferedfr
diarrhoea and vomiting. She said that many childre
the centre also suffered from diarrhoea and voqnitiShe
told me that having to frequently ask for antikgstiand
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simple pain killers, such as paracetamol. Shedeased
access to the usual medications prescribed by Her G
prior to her admission to Yarl's Wood. She was
eventually allowed to see a doctor due to chest. p8ine
said that she and her children were “treated like
criminals”.

The difficulty is that much of the First Claimant&gcount to the doctor is at
odds with the contents of the medical records asnsarised above. There is
simply no means of knowing how Dr Dossett wouldénaxpressed himself had
he known that parts of the Claimant’'s account veergradicted by the medical
records. Further, it cannot be overlooked that abeount which the First
Claimant gave to the doctor about her history inayisia and her flight to this
country was not accepted when that evidence wal leead tested before an
Immigration Judge. In these circumstances | anbtfoliabout whether a sound
basis exists for concluding that the First Claimdexeloped a psychiatric illness
of significance as a consequence of her detentiomever, | need not reach a
definitive conclusion upon this issue. There issnggestion that she disclosed
the possibility of such an illness during her datemat Yarl's Wood. If it
becomes relevant at a later stage of these proggeth know whether the First
Claimant suffered a psychiatric illness as a consege of her detention that
can be investigated further.

The Second Claimant has been the subject of arssaesat undertaken by
Professor William Yule, Emeritus Professor of AppliChild Psychology at the
Institute of Psychiatry. Professor Yule intervieiveoth the Second Claimant
and his mother separately in Bury on 29 July 20Ite Professor asked the
Second Claimant about specific experiences in tieterusing a check list
which had been devised to study the effects of nfiet® on child asylum
seekers. The answers elicited by the doctor wefellws:-

“He acknowledged that they had all been subject to
searches, but had not had to strip off. Their m@nd
belongings had been searched. He had seen fights
between other detainees, the food was of poor tguaiid

they had to wait a long time for it. He did novhaccess

to recreational activities. He was able to attsddool of

a sort but was critical of its value. He was woleamly

by all the noises in the place.”

The Professor also conducted what he describessgst@matic inquiry of the
Second Claimant’s stress reactions following “thexigty Disorder Interview
Schedule for children.” The Second Claimant désdritraumatic events in his
life — all of which occurred before detention atrf&aWood — but also asserted
that he had been very frightened by his experiesfcbeing taken to Yarl's
Wood. The Second Claimant told the Professor ligatavoids reminders of
being at Yarl's Wood, that he has trouble sleepimat, he loses his temper more
and that he has difficulty paying attention.

| should also record that Professor Yule intervigwlee First Claimant at length
about the Second Claimant’s condition.

Suppiah & Others v SSHD & Others
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Professor Yule considers that the Second Claimaggtsnthe criteria for a

diagnosis of post traumatic stress disorder of aeraie level. He bases that
diagnosis upon the account given to him by the S@&cGlaimant and his

mother. The Professor is also of the view that3beond Claimant suffers from
low mood. In the Professor’s opinion the expereen¢ sudden removal, the
attempted placing on the plane and detention i'sy@food directly caused the
ongoing distress. The conclusions reached by BsofeYule are broadly

similar to those which were expressed by Ms Gaytason in a letter dated 14
June 2010. Ms Hodson is a therapist and her ievoént occurred as a
consequence of a referral by the Second Claimgetigral practitioner.

On or about 21 October 2010 Dr S M Ahmad, a coaatiithild and adolescent
psychiatrist, provided a report upon the Secondn@at to the Defendant’s
solicitors. Dr Ahmad did not examine the Secondif@ant. In his report he
lists the documentation which was made availablbito as being the Second
Claimant’s medical history and an account of hipeziences prior to arrival in
the UK, prior to detention at Yarl's Wood and amamt of experiences at
Yarl's Wood and thereafter. | am not entirely dooed that | am aware,
precisely, of the documentation which was viewedsyAhmad. It probably

matters not.

Dr Ahmad was asked for his views on a number aigss In particular Dr
Ahmad was asked for his views on Professor Yulglgribsis and, further, for
any comments he had in relation to Professor Ywolgision as to its cause. In
relation to the diagnosis of post traumatic stoessrder Dr Ahmad wrote:-

“After carefully considering all the available eeiice, |
agree with Professor Yule's opinion that Danahas wa
emotionally traumatised by the chain of events rigki
place between 7 and 24 February 2010, and as & resu
developed symptoms of post traumatic stress disorde
with co-morbid symptoms of depression as descrined
Professor Yule.

However, in my view, the trauma happened to a young
man who had already been chronically traumatisethby
interpersonal violence and other adverse eventhisn
country of birth. | would expect Danahar to haei
suffering from the chronic traumatic symptoms os hi
arrival in the UK.

In my opinion, trauma in relation to Yarl's Wood sva
super-imposed on his pre-existing post traumatic
symptoms.

In my view, the removal to Yarl's Wood on the mai

of 7 February 2010, and then subsequent removtideto
airport on 10 February 2010, was much more traisimati

for Danahar than his actual stay at Yarl's Woodctwhi
was a period of two weeks.

Suppiah & Others v SSHD & Others
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| also agree with Dr Yule's view that Danahar has
developed episodes of low mood. However, in my
opinion these low moods shifts are not associatgld w
any functional disability.”

Later in his report Dr Ahmad said that the onlyaacé Professor Yule's report
with which he had any area of disagreement washihatas “not as confident as
he is that the residual PTSD symptoms, which Danalearly has, can be
solely or primarily be attributed to his periodd&tention.”

101. Itis difficult to evaluate the views expressedRrpfessor Yule on the one hand
and Dr Ahmad on the other simply on the basis eirtivritten reports. It does
seem to me to be clear, however, that there igeedef agreement between the
two. | do not read Dr Ahmad as saying that théggeof detention, in itself, had
no adverse impact upon the well-being of the SecGf@mant. In my
judgment, his view is that it did, albeit that atli@ctors played a greater part in
causing the psychiatric illness from which, he ateethe Second Claimant has
suffered since February 2010.

102. When Ms Gallagher undertook her welfare assessore@8 February 2010 the
First Claimant disclosed to her something of tlaitma which, it is alleged, the
Second Claimant suffered while living in Malaysi&ls Gallagher records the
information provided by the First Claimant in thaldwing paragraph of her
written assessment:-

“Reetha stated there were no outstanding appoiritimen
for the children although she is working with a |goit
group in the community to enable Danahar to access
counselling. Reetha informed the assessment that
Danahar’'s younger years were very traumatic due to
physical abuse inflicted on him by paternal family
members. Reetha described Danahar being cardayfor
her sister-in-law and brother-in-law. Reetha states

was as she was told he would receive a betteraliig
Reetha could seek employment. Danahar became
withdrawn during this time though according to Reet
viable reasons were provided by the alleged abusers
Reetha stated Danahar finally shared that his rsare
were regularly placing a spoon on a hot stove and
inflicting pain by holding this to his toes. Regthtates

the impact of this abuse has left him emotionatigireed
hence the special needs issue being raised in toluc¢a

The First Claimant did not suggest to Ballagher that detention was
exacerbating the psychiatric or emotional problénmms which her son was suffering.

103. In my judgment it is very difficult to determine ether the detention, in itself,
had any significant effect upon the Second Clairegogychiatric condition. |
am prepared to accept, of course, that the traussaceated with the initial
arrest and arrival at Yarl's Wood may have had carese effect. It is by no
means clear to me, however, that there is cogedeese that the period of
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detention which followed had a significant adveestect — particularly after
removal directions were cancelled.

As | have said there is clear evidence that théh Fiflaimant and to a lesser
extent the Third Claimant suffered illnesses durihgir period of detention.
However, no independent medical evidence has be&uned upon them. |
infer, reasonably | hope, that the illnesses saffey these Claimants were
short lived.

The detention of children, in particular at YaN\od, and its potential effects

105.

106.

At the time these proceedings were issued nearQp Ithildren were being

detained each year in detention centres. On ageddgidren spent almost 16
days in detention; in some instances, howeverntlietesubsisted for as long as
61 days. Many children who are detained are noioved shortly after the

detention has commenced. There are many instawbese children are

detained but then released again because removakhfatever reason, cannot
take place. In the six month period prior to Nobem2009 420 children were
detained at Yarl's Wood. Of those, nearly halfevexleased before removal
could be effected.

The Claimants and Liberty, the First Intervenehrsii that the overwhelming
consensus from multiple, authoritative and indepah@éxpert sources, both in
the UK and internationally, is that detention ikerently and seriously harmful
to the health and development of children. Thein@Gats and Liberty have
assembled a large volume of evidence to justify slidmission. Some of the
sources of evidence relied upon are listed, comvelyi, in paragraph 17 of the
skeleton argument presented on behalf of Libettyey are:-

a) The Intercollegiate Briefing Paper published010 by the Royal College
of General Practitioners, Royal College of Paettistand Child Health,
Royal College of Psychiatrists and UK College obRuHealth;

b) A paper entitled “The mental health of detaimsglum seeking children”;
written by Matthew Hodes and published in the EesspJournal of Child
Psychiatry in 2010;

c) A report prepared for the purposes of thesegadimgs by Dr Dora Black
entitled “Psychiatric Report on the Effects of Ddten of Children”;

d) A report prepared for these proceedings by Dnlérley Entholt entitled
“Psychological Report on the Effects of Detention €&hildren and
Families”.

e) A paper written by Lorek and others (including Enholt) and published in
2009 entitled “The mental health difficulties ofildnen held within a
British immigration detention center: A pilot sttigy

f) A paper written by Robjant, Hassan and Katond pablished in 2009 in
the British Journal of Psychiatry entitled “Menta¢alth implications of
detaining asylum seekers: systemic review”;
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g) A paper written by Robjant, Robbins and Seniwat published in 2009 in
the British Journal of Child Psychology entitleds{fehological distress
amongst immigrant detainees: A cross-sectionaltopresire study”;

h) A paper written by Mina Fazel and Derek Silovel gublished in 2006 in
the British Medical Journal entitled “DetentionRé&fugees”;

i) A paper written by Steel, Silove, Brooks, MoniartAlzuhairi and Susljik
published in the British Journal of Psychiatry iD0B entitled “Impact of
immigration detention and temporary protection be tmental health of
refugees”.

) A report entitled “Safeguarding Children” pulblesd in July 2005 by HM
Joint Chief Inspectors.

There can be no doubt, in my judgment, that thepers do, indeed, support the
submission advanced by the Claimants and Libettgeabove.

107. If further support was necessary, | also have leefoe the statements of Ms
Penny Nicholls, the Director for Children and YoulRgople at the Children’s
Society, and Mr. Pierre Mahklouf, the Assistant ebtor of Bail for
Immigration Detainees (BID) a charity founded in989to offer free
representation and advice to immigration detaineeselation to bail and
unlawful detention. In September 2008 the Childi®aciety formed a
partnership with BID funded by the Diana Princet8vales Memorial Fund to
carry out direct work with families and childrenfeadted by immigration
detention.

108. Between February 2009 and 14 April 2010 (the dét®ls Nicholls’ witness
statement) the Society has worked directly withfdmilies who have been
detained; in total these families included 58 dleitd On the basis of that work
(the details of which need not be recited) Ms Nish@xpresses the view
unequivocally that detention is inherently harnttuthildren.

109. Mr Makhlouf's statement is long and detailed. rigin purpose is to seek to
demonstrate that UKBA does not, in practice, adberde Defendant’s policy
when making decisions about detention of familiéh whildren. At this stage
it suffices to record that the experience of BIDs Hazeen that detention is
inherently harmful to children and that as a matteprinciple the detention of
families with children should end immediately.

110. The Defendant has adduced no independent evidehgsh wasts any doubt
upon the validity or accuracy of the evidence telipon by the Claimants and
Liberty. Rather, it relies upon the evidence of David Wood, the Strategic
Director of Criminality and Detention of UKBA. Ihis first withess statement
Mr Wood specifically accepts that the detentiorcbildren “can have adverse
affects upon them”; however, he goes on to askattUKBA “does not accept
the proposition that it always will.” He does ramicept that the research which
the Claimants rely upon is “necessarily based amdanethodology.”
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Quite how well qualified Mr. Wood is to offer aniaon on the specialist
evidence adduced by the Claimants and Liberty isetbing of a mystery but,
in any event, in these proceedings it is unnecgsgarreach a definitive
conclusion upon whether it is established to thel ctandard of proof that
detention is inherently harmful to children. On tesis of the evidence adduced
by the Claimants and Liberty, no one can seriou$pute that detention is
capable of causing significant and, in some ingandong lasting harm to
children. As | have said, Mr. Wood expresses amiop which is to very
similar effect.

Yarl's Wood is the only immigration removal centvith dedicated facilities for

holding families for longer than 72 hours. Ineblta therefore, the effect of
detention at Yarl's Wood upon child detainees haenbthe subject of
considerable scrutiny. That scrutiny has been iakien by a variety of persons
and bodies. The bodies and persons include IndepéerMonitoring Boards

appointed by the Defendant, HM Chief Inspector obkdhs, the Children’s

Commissioner and the Home Affairs Select Committdethe House of

Commons.

There can be no doubt that many criticisms haven lmeade of the régime at
Yarl's Wood since 2003. However, no useful purpaseld be served by a
recital of historical criticism of Yarl's Wood. $eems to me to be sufficient for
the purposes of reaching proper conclusions upenssues in this case that |
focus upon that which has been said about Yarl'®sdMa the recent past. |
begin in 2008 i.e. some months after the IntereBatly began to manage Yarl's
Wood.

Between 4 and 8 February 2008 HM Chief InspectoPridons, Anne Owers,
carried out an announced inspection at Yarl's Wdder report upon the
inspection is comprehensive. It is sufficient st judgment to highlight
extracts from her Introduction. The Chief Inspeetoote:-

“Yarl's Wood, near Bedford, is the main immigration
removal centre for women and families. This was th
centre’s first full announced inspection since @&swaken
over by Serco in April 2007. Despite the upheaifdhis
change of management and a significant reduction in
staff, the centre was performing reasonably welinigny
areas. However, as with all immigration removaitoes,
there was insufficient activities for detainees.e Were
also particularly concerned by the length of detenbf
some children and the damaging effect it had omthe

The plight of detained children remained a greaiceon.
While child welfare services had improved, an
immigration removal centre can never be a suitpldee

for children and we were dismayed to find cases of
disabled children being detained and some children
spending large amounts of time incarcerated. Wee we
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concerned about ineffective and inaccurate momigoaf
the length of detention in this extremely importanta.
Any period of detention can be detrimental to ateifd
and their families, but the impact of lengthy déitmm is
particularly extreme. ......

Yarl's Wood is to be congratulated on sustaining
reasonable performance in many areas, despite the
upheaval of the change of management and reduiction
staff numbers. However, significant concerns remai
particularly the lack of activity for detainees, ialn is a
failure that we have identified across the immigrat
detainee estate. Even more worrying was the plght
children detained for increasing periods of timethwi
insufficient provision to meet their needs. Yal&od
must seek to meet these concerns, but they arsatétly
issues for the UK Border Agency, which must urgentl
address them.”

115. Between 9 and 30 November 2009 the Chief Inspectmried out an
unannounced follow up inspection. She publishedrégort in February 2010.
Again it is sufficient to quote extracts from hatrbduction. Ms Owers wrote:-

“Yarl's Wood is the only immigration removal centhat
holds only women, children and families. The irdmer
vulnerability of the population has meant thatastbeen
subject to particularly active scrutiny.

This inspection found there had been some improwé&ne
in the centre since the last inspection, partidylan
relation to conditions, services and support fatdean.
There was a new school, professionally run, which
attempted to provide a good curriculum for the wide
range of transient children held. The youth cluid a
youth worker provided much-needed support and igtiv
and nursery provision was good. Social workers
participated in weekly multi-disciplinary meetings
discuss the welfare of each individual child.

In spite of these improvements, and the supportchvhi
individual members of staff provided, we continue t
have concerns about aspects of the detention aetitee.
The first related to the detention of children. slite of
the centre’s considerable and commendable efftnts,
fact is that detention clearly and adversely aédct
children’'s welfare, as our interviews with and
observations of detained children during the inspec
made clear.
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What was particularly troubling was that decisicios
detain, and to maintain detention of, children &ardilies
did not appear to be fully informed by considenasiof
the welfare of children, nor could their detentios said
to be either exceptional or necessary. Over thst fa
months, 420 children had been detained, of whorh hal
had been released back into the community, calhihg
question the need for their detention and the gdigyo
and distress this caused. Some children and balbies
been detained for considerable periods — 68 for ave
month and one, a baby, for 100 days — in some eass
after social workers had indicated concerns abbeir t
and their family’s welfare. Detailed welfare dissions
did not fully feed into submissions to Ministers on
continued detention.

Yarl's Wood was an improved and largely well-run
centre. However, there were two main findings fribis
inspection. The first is that the conditions, atts and
services for children, within the centre, had inved
significantly, but this, while welcome, could not
compensate for the adverse effect of detentiorif itge
the welfare of children, half of whom were latelessed
back into the community.”

On 16 May 2008 the Children’s Commissioner for Engl, Sir Al Aynsely-
Green visited Yarl's Wood to see first hand thevigion and conditions at the
centre and to hear from children, young people thed families about their
experiences of the detention process. In theradtr of that visit he produced a
report entitled “The Arrest and Detention of ChéddrSubject to Immigration
Control”. The report was published in 2009. Thepart contained 42
recommendations. However, there were six “top-li@eommendations” that
underpinned the report and its key messages. Thkegerecommendations
were:-

“1. Detaining children for administrative reasoesever
likely to be in their best interests or to conttduo
meeting the Government’s outcomes for children unde
the Every Child Matters framework. The administueat
detention of children for immigration purposes ddou
therefore end.

2. Exceptional circumstances for detention must be
clearly defined and should only be used as a measiur
last resort and for the shortest period of timdirie with

the requirements of Article 37(b) of the United idat
Convention on the Rights of the Child (UNCRC).
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3. The UK Border Agency (UKBA) should develop
community-based alternatives to detention whichuens
that children’'s needs are met, and their rights not
breached, during the process of removal. We
acknowledge that UKBA needs to take a risk-based
approach to immigration. However, we do not bealiev
that this needs to be incompatible with actinghie best
interests of the child as required by Article 3 tok
UNCRC.

4. Since the detention of children is unlikely tade
immediately as we would wish, the recommendations
made at the end of each chapter should be urgently
implemented to ensure children are treated in campé

with Every Child Matters and the UNCRC.

5. In line with international human rights standarthe
Government’s removal of the reservation againstchrt
22 of the UNCRC, the Government should monitor
compliance with these standards particularly iatreh to
the detention of children.

6. UKBA should set out the accountabilities of all
agencies, from the Home Office through to the piexs,
clearly and unambiguously so that detainees, istede
agency and the public are aware of the respective
agencys’ responsibilities and accountabilities webard

to the detention and removal of failed asylum sexeke

117. UKBA formally responded to this report in August020 The “battle lines”
were drawn at the very beginning of its respon&ider the heading “Why
children are detained” UKBA responded:-

“[The] principal recommendation is that the
administrative detention of children for immigratio
purposes should end. UKBA agrees that the deteitio
children and their families is regrettable — but differ
on whether the recommendation is realistic in pecact

UKBA fully recognises its responsibility towards
children.....

But our responsibility towards children has to be
exercised alongside our duty to enforce the laws on
immigration and asylum. This includes ensuringt tha
people leave the UK when we and the independentsou
have found them not to have a legal right to be.h&We
would much prefer it if families in this positioeft the
country voluntarily. Unfortunately, some familiesfuse

to do this, even when provided with numerous
opportunities to do so, including incentives preadd
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under the Assisted Voluntary Returns Scheme. Agvic
about this scheme will include information abouniiges
who have actually returned under AVR, (with an
opportunity to contact those who have returned
successfully), as well as the opportunity to talki®M
case workers. But where families still refuse tavi
UKBA has to be able to enforce removal and a short
period of detention is a necessary, albeit an tmhate,
part of that process. It must be remembered thatthe
parents’ refusal to comply with UK law that makésst
action necessary. We also consider that maintithie
family unit together, including any children, isepgrable

to splitting the family. It is for this reason thae think
that [the] first recommendation is impractical.”

That said UKBA accepted the importance of exppricommunity-based
alternatives to detention and, further, that dédenshould be used only in
clearly defined circumstances as a last resorf@mnithe shortest period of time.

In October 2009 the Children’s Commissioner unds¢ta follow up visit. His
report upon the visit was published in February 01Under the heading
“Assisted Voluntary Return” the Children’s Commuasér wrote:-

“It is not clear what the ‘numerous opportunitigs/en to
families to leave voluntarily amount to in practice
although it is encouraging to hear from UKBA th&03
families left under AVR arrangements last year.

During our visit to the Family Detention Unit (FDW)e
were shown the booking-in forms which LEOs complete
and on which a place in the family detention estate
predicated. The booking of a family into detention
requires the LEO to certify that ‘voluntary returas been
offered to the family, and that the offer and resmare
documented on file’ We do not have information
regarding how the quality, method and timing ofivkly

of the information about AVR by the case owner loe t
enforcement office is audited by anyone, and thistrbe
addressed.

We are aware that information on AVR is provided in
writing in the ‘reasons for refusal’ letter sent to
Applicants when their initial claim is refused. \Mever, a
lack of face-to-face opportunities for Applicants t
discuss AVR with their case owner after receipttto#
initial decision fall short of a meaningful attemp
ensure families have a full opportunity to consitiezir
options. UKBA have offered further meetings....to
discuss these issues, which we welcome.
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Of the 10 families interviewed while we were at Nar
Wood, 8 were asylum Applicants and 2 were visa
overstayers. We were able to test the propositinat
families are ‘fully informed’ about AVR and know &h
they will be detained if they do not depart voluitya’

In his foreword and introduction the Children’s Quoissioner acknowledged
that there was much to report that was positive.dkew attention to significant
improvements in the operation of Yarl's Wood anthie willingness to commit
to promoting the welfare of children as requireddagtion 55 of the Borders,
Citizenship and Immigration Act 2009. However,reenained of the view that
detention was harmful to children and never likelye in their best interests.

On 29 November 2009 the House of Commons Home iff@lommittee
published its report entitled “The Detention of Idhen in the Immigration
System”. The report’s conclusion is important &dorth quoting in full:-

“19. In this report we have made 3 main
recommendations on improvements which can be nwade t
the legal process, the processing of asylum clainasthe
treatment of detainees pending legal decisionsy #md

all of these recommendations will reduce the nundser
children held in longer-term detention, and UKBAosi
make every effort to reduce the need to detain Ismal
children for sustained periods of time. We fullycept
the principles behind detention — we cannot enesag
UKBA fulfilling the tasks set for it in any otheray — but

we insist that this power be used only sparing$yadast
resort and for the shortest possible time.

20. While it may be argued that adopting these smsiDf
action may lead to a slight increase in the risk of
absconding, we believe that this risk is very lowd an
both moral and financial terms it is a price wopiying

to prevent the long-term, indeterminate detentibanaall
children.”

Under the heading “Facility at Yarl's Wood” the Quittee had this to say:-

“Having visited the centre ourselves, it is cleaus that
great strides have been made since HM Chief Ingpett
Prisons’ report of August 2008. We endorse Sir Al
Aynsely-Green’s comments in that regaie note that
Yarl's Wood appears to be a much better facility ttan
the one so heavily criticised in the past. We notie
new, purpose-built school which suggests UKBA'’s
good intentions for improving conditions for detairees
at Yarl's Wood. However, it must be remembered
that Yarl's Wood remains essentially a prison. Thee
is a limit to how family-friendly such a facility can be;
and while we accept that conditions have improved,
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we still regret that such a facility is needed inhe first
place.

13. We are convinced that the improvements at Yad'
Wood are tackling the symptoms of the problem
rather than the cause and that sustained
improvements in the treatment of children in the
immigration system will be as a result of reform tothe
overall asylum process. Focusing on the undoubted,
very visible, improvements at Yarl's Wood alone dog
not address the wider issues.

The Committee noted that Yarl's Wood was not adigte a major port or
airport. It recommended that, longer term, UKBAncentrated its efforts on
sites which were next to Gatwick and Heathrow aibpoespectively. In the
view of the Committee “this will help to underline both parties that detention
Is intended to be the final stage in the process.”

Paragraph 7 and 8 of the report are also worthimgiot full:-

“7. We do not understand why, if detention is the fial
step in the asylum process, and there is no evidenof
families systematically “disappearing or absconding
families are detained pending judicial reviews and
other legal appeals. The detention of children for
indeterminate periods of time (possibly for 6-8 wdes),
pending legal appeals must be avoided. We
recommend that after a child has spent an initial
fortnight in detention and every 7 days thereafter,
UKBA notifies the Home Office, and the Children’s
Commissioner as to why detention for this amount of
time is justified and why the continued detention b
this child is necessary.

8. We further recommend UKBA consider the use of
electronic tags, reporting requirements and residece
restrictions while reserving the right to detain asan
alternative to indeterminate detention pending fina
legal decisions. More generally we urge UKBA to
work from the principle that the detention of young
children must only ever be used as a last resort dn
the length of time spent in detention should be
reduced.”

There is nothing controversial in the view expresbg the Committee to the
effect that there was no evidence of families systecally disappearing or
absconding. That view was formed, at least in, gartevidence given to the
Committee by Mr David Wood.

Between January and April 2010 Mr John Vine, thegependent Chief Inspector
of UKBA undertook an inspection of the effectivemesd efficiency of UKBA



Judgment Approved by the court for handing down. Suppiah & Others v SSHD & Others

in removing families who did not have permissiorrémain in the UK; he also
undertook an inspection of how UKBA was meetingdtdy to have regard to
the need to safeguard and promote the welfare itidfreh. In the aftermath of
his inspection Mr Vine produced a comprehensiveontep The executive
summary makes depressing reading. | see no olptibto record it in full:-

“1. The UK Border Agency not only has responsipifir
securing the border but also for identifying anchoging
those who have no right to be in the United Kingdom
This inspection focused on the effectiveness and
efficiency of the UK Border Agency’s approach to
removing families, taking account of its obligatsoto
carry out its functions having regard to the need f
safeguard and promote the welfare of children.

2. There was limited evidence that an individuaicac

plan existed for each family which took accounttloé
family’'s welfare needs and arrangements for them to
return home. In particular there were no perforcean
measures by which case owners were assessed in this
regard and no evidence that reporting requirements,
outreach work, information on voluntary return dans

for enforced removal were co-ordinated.

3. Staff and managers demonstrated a clear awarenes
the advantages, both in financial and welfare terafis
families with no right to remain returning home
voluntarily. However, there were no consistenhdéads

of promoting the option of voluntary return, no
consistency in where, when and by whom the disounssi
with the family should take place and no plans for
national analysis of pilots being undertaken irfedént
regions.

4. The Family Welfare Form — an audit trail of the

planning decisions on how to progress each casas- w

the primary mechanism for managing the welfare of
families. However, this was not completed effesltjvon

a consistent basis. There was a lack of consistent
understanding about the purpose of the form and the
responsibility for its completion.

5. Arrests for families occurred primarily at thanfily

home between 6.30am and 7.00am. While there were
reasons for arresting at this time of day, there wa
evidence that an assessment had been made of each
family’s individual circumstances to decide if thigs the

most effective or proportionate approach. Altekeat
arrangements had been made in Glasgow where familie
were arrested at a reporting centre but there was n
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evidence that the pros and cons of this approadtbban
considered on an individual basis in other parthefUK.

6. Reviews of detention were conducted at diffelevtls

of authority at different times without a clearioaiale.
While enhanced reviews by one part of the UK Border
Agency and individual regional managers provided
greater assurance that the families’ welfare wasgbe
actively considered, there was no indication of wglgh
enhanced reviews should not take place routinelgllin
parts of the UK Border Agency dealing with children

7. Individual regions had developed some innovative
approaches to managing family cases but there was n
national collation or analysis of management infation

to identify trends or best practice.

8. There was poor file management and retrievah wit
incomplete audit trails and important details afesaheld
in different files or data bases.”

Twelve important recommendations were made to emddrthe problems
addressed in that executive summary. Those miestarg for present purposes
were that UKBA should (1) develop a clear actiomnplfor each family
involving, amongst other things, options for retaghvoluntarily and options
for arrest and detention (if appropriate); (2) iffahow voluntary return should
be offered to families and, thereafter, train mershef staff accordingly; (3)
ensure that Family Welfare Forms were completeflily (4) ensure that all
alternatives, including self-check in were exhadistefore enforced removal
was considered; (8) review the level of seniorigguired to maintain the
detention of families, ensure there is a clearoratie for the level at each
detention review and ensure that each review takeaccount of the family’s
circumstances; (10) ensure that a clear audit igathaintained in every family
case and clarify the information that should beextoon the file and the case
information database; (11) review its training regonents for staff to ensure
that they are aware of cultural issues when engagith families; and (12)
publish and analyse a clear set of managemeniafiton in respect of families
with dependent children to provide greater transpey and to fully inform
policy and practice.

Mr. Vine’s views carry very significant weight. i# difficult to believe that any
reasonable person could take issue with his recomdat®ns or the reasons
why he makes them.

| should also record that the Claimants relies ubpenfact that on 20 September
2009 two boys each aged 5 were found to be engagsexual activity while
they were being detained at Yarl's Wood. It wasralleged that one of the
children had been the subject the subject of seadniaée at the hands two older
boys while in detention. This incident and thelegations were the subject of
a thorough investigation by the Second Intervetiee (Board”). The Board
produced a comprehensive report; it also produoeekacutive summary which
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has been disclosed in these proceedings. The ExecBummary makes a
number of criticisms of UKBA and the Interestedtizawithout doubt, it calls

into question the desirability of detaining childran an immigration detention
centre.

It does not seem to me, however, that the Board&ings, as expressed in the
Executive Summary, throw any particularly new ligipon the Claimant’s core
submission which is to the effect that the detentd children is inherently

harmful to them.

During the course of the proceedings the Claimamésle an application for
disclosure of the full report prepared by the Boatdwas for this reason that
the Board intervened in these proceedings so apfose the application. After
hearing argument, | rejected the application. legahort reasons why at the
conclusion of the application. If the Claimantsuiegq it for the purposes of any
appeal, | will provide a separate written judgmientue course explaining my
reasons in more detail.

The relevant legal framework

128.

129.

In this case there is no dispute about the fadtttteFirst Claimant overstayed
her leave after entering the UK lawfully and thia¢ t~ourth Claimant entered
the country illegally. Accordingly, UKBA was en&t to remove them together
with their children) to their countries of origin.Further the provisions of
paragraph 16(2) of Schedule 2 Immigration Act 1%&te also applicable. They
are in the following terms:-

“If there are reasonable grounds for suspecting ghaerson is someone in
respect of whom [removal] directions may be givethat person may be
detained under the authority of an immigrationa#fipending —

a) a decision whether or not to give such direstjon
b) his removal in pursuance of such directions.”

The power to detain contained within paragraph 16{Schedule 2 to the 1971
Act has been subject to judicial scrutiny over mgagrs. It is common ground
that the power must be exercised in accordance puittciples which have
evolved in a number of decisions of this Court ahd Court of Appeal
beginning with the decision of Woolf J (as he tiveas) in_ R v Governor of
Durham Prison ex parte Hardial Sinffi984] 1 WLR 704 and ending with the
recent decision of the Court of Appeal in Anam cr@tary of State for the
Home Departmeniz010] EWCA Civ 1140. Many of the relevant priples are
conveniently summarised in the judgment of Dysor(dslhe then was) in R(l)
v Secretary of State for the Home Departmg¢f002] EWCA Civ 888. That
case concerned the exercise of the power to detdire context of deportation
as opposed to removal but nothing turns on thatpakagraphs 46 to 48 Dyson
LJ said:-

Suppiah & Others v SSHD & Others
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“There is no dispute as to the principles that fallbe
applied in the present case. They were stated bgl\WJ

in Re Hardial Sngh [1984] 1 WLR 704, 706D in the
passage quoted by Simon Brown LJ at paragraph@&abo
This statement was approved by Lord Browne-Wilkmso
in Tan Te Lamv Tai A Chau Detention Centre [1997] AC

97, 11A-D in the passage quoted by Simon BrowntLJ a
paragraph 12 above. In my judgment, Mr Robb cdigrec
submitted that the following four principles emerge

i) The Secretary of State must intend to deportprson
and can only use the power to detain for that psepo

i) The deportee may only be detained for a petiat is
reasonable in all the circumstances;

iii) If, before the expiry of the reasonable petiad
becomes apparent that the Secretary of State wilba
able to effect deportation within that reasonalgeqa, he
should not seek to exercise the power of detention;

iv) the Secretary of State should act with the oaable
diligence and expedition to effect removal.

47. Principles (i) and (iii) are conceptually dinsit.
Principle (ii) is that the Secretary of State magt n
lawfully detain a person “pending removal’ for lang
than a reasonable period. Once a reasonable pea®d
expired, the detained person must be releasedthBug
may be circumstances where, although a reasonable
period has not yet expired, it becomes clear that t
Secretary of State will not be able to deport tetathed
person within a reasonable period. In that eyaniciple

(i) applies. Thus, once it becomes apparent that
Secretary of State will not be able to effect the
deportation within a reasonable period, the detenti
becomes unlawful even if a reasonable period hayeto
expired.

48. It is not possible or desirable to producedmastive
list of all the circumstances that are or may beviant to
the question of how long it is reasonable for teer8tary
of State to detain a person pending deportatiosyaunt
to paragraph 2(3) of Schedule 3 of the Immigratiart
1971. Butin my view they include at least: thegt of
the period of detention; the nature of the obstuathich
stand in the path of the Secretary of State prawgrd
deportation, the diligence, speed and effectivenétbe
steps taken by the Secretary of State to surmauctt s
obstacles; the conditions in which the detainedqeiis
being kept; the effect of detention on him andfamily;
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the risk that if he is released from detention hd w
abscond; and the danger that, if released, hecatimit
criminal offences.”

In R (A) v Secretary of State for the Home Depantj2007] EWCA Civ 804,
the Court of Appeal gave close consideration toréhevance to be attached to
the fact that the person to be removed and detaaet refused to return
voluntarily to his country of origin prior to enfmgment action being initiated
against him. Toulson LJ considered this aspegairagraphs 46 to 54 of his
judgment. His conclusion is expressed at paragsdph

“l accept the submission on behalf of the Home &acy
that where there is a risk of absconding and ase¢fto
accept voluntary repatriation, those are boundetwdry
important factors, and likely to often be decisfaetors,

in determining the reasonableness of a personénten,
provided that deportation is the genuine purposeéhef
detention. The risk of absconding is importantaose it
threatens to defeat the purpose for which the dafion
was made. The refusal of voluntary repatriation is
important not only as evidence of the risk of alositog

but also because there is a big difference between
administrative detention in circumstances whereethe

no immediate prospect of the detainee being abletton

to his country of origin and detention in circunmstes
where he could return at once. In the latter ¢hsdoss

of liberty involved in the individual's continued
contention is a product of his own making.”

Longmore LJ expressly agreed with the judgmentafl3on LJ. Keene LJ also
agreed but gave a judgment of his own. At pardgré® he had this to say
about the issue of voluntary repatriation:-

“I am not persuaded by Mr Giffin that the refusalthis
detainee to return to Somalia voluntarily when isw
possible to do so was some sort of trump card.th@nl
see the force of what was said by Dyson LRig) at
paragraph 52, namely that the main significancguch a
refusal may often lie in the evidence it providdsao
likelihood of the individual absconding if releaseéfter
all, if there is in a particular case no real risk his
absconding how could detention be justified in ortie
achieve deportation just because he has refusedtaoy
return? The Home Office in such a caee hypothes,
would be able to lay hands on him whenever it wdstoe
put the deportation order into effect. Detentioouid not
be necessary in order to fulfil the deportation eord
Having said that, | do not regard such a refusaktarn
as wholly irrelevant in its own right or havingeevance
solely in terms of the risk of absconding. It is relevant
that the individual could avoid detention by hidurdary
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act. But | do not accept that such a refusal ighef
fundamental importance contended for by the Segrefa
State.”

131. It may be that these passages from the judgment®uson LJ and Keene LJ
demonstrate differences of emphasis upon the gignie to be attached to a
failure by a person liable to be removed to takempffer of assisted voluntary
repatriation when a decision is being made abowthdr that person should be
detained. Whether or not that is so is of no paldr moment in this case for
two reasons. First, as a matter of precedent, baumd to follow the majority
view encapsulated in the passage from the judgroeritoulson LJ set out
above. Second, as | have already indicated | ampeosuaded that any
meaningful or proper offer of voluntary assistetlune was ever made to the
First and Fourth Claimant.

132. The decision in_ As important also for its confirmation that itfa the court to
determine whether or not administrative detent®nawful; it must make its
own judgment on that issue and it is not confined reviewing the
reasonableness or rationality of the Secretarytate$ decision to detain or
maintain detention (see paragraphs 60 to 62 ofuithgment of Toulson LJ and
paragraphs 70 to 75 of the judgment of Keene LJ).

133. An issue which has risen to prominence recentlyhsther or not a failure by
the Defendant to act in accordance with her pubtispolicies relating to
detention renders the detention in question unlawAa the time of my decision
in Sit was common ground that a failure to act in adance with published
policy did render the detention in question unldwf8ince_Sthere have been a
number of decisions of this court and the CourfAppeal which have grappled
with this and related points. As it happens thpr&me Court is about to give
judgment in two cases which will provide the answerthe point and others
related to it; | refer to the appeals from the QGowf Appeal in
R(SK(Zimbabwe)) v SSHDand_R(WL) and others v SSHOGiven this state of
affairs (and the fact that the issue of failureamhere to and/or apply the
Defendant’s policy is not determinative in thiseas will become apparent) no
useful purpose would be served by a lengthy citatiom the cases. Further, |
do not think it appropriate for me to offer a vietvmy own on this thorny issue.
In this judgment, | content myself with identifyirnghether or not UKBA has
acted in breach of the Defendant’s policy in resm#cany of the Claimants;
further, | will also state my view upon whether efgton would have been
authorised/maintained even if no breach of poliagt taken place.

134. The Claimants and the Intervener assert that #feridlant’s policy in relation
to detaining families with children is unlawful.h&y accept that the language of
the policy is consistent with section 55 of the 20Act and the United
Kingdom'’s obligations under the ECHR and the Unixations Convention on
the Rights of the Child (hereinafter referred td$CRC). However, both Mr
Singh QC and Ms Dubinsky submit that the policumdawful because, in the
particular context within which it operates, itl§ato provide or contain the
procedural safeguards which are required by statutmman rights and child
welfare provisions. To use the succinct phrasgolofyMr. Singh QC “the
policy cannot lawfully be operated in practice.”
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It is also submitted that even if the Defendant$iqy is capable in principle of
being operated lawfully, nonetheless it is sucht thagives rise to an
unacceptable risk of unlawful decision-making; thets the effect, in the
circumstances, of rendering the policy itself urflaw

The Defendant robustly defends the lawfulness of pelicy relating to
detaining families with children. She submits thaias correct to hold in $hat
the then existing policy was lawful. It is furtheubmitted that none of the
changes to the policy which post-date the decisidcould possibly render the
policy unlawful. As | read the skeleton argument¢sented on behalf of the
Defendant, however, she does not assert that aypwhich was incapable of
being operated lawfully in practice would be a lawgolicy; further, she does
not assert that a policy which gives rise to ancaaptable risk of unlawful
decision-making should be considered to be lawfolrelation to these aspects
of the Claimants’ case the Defendant submits tleatpolicy can be operated
lawfully in practice and does not give rise to aracceptable risk of unlawful
decision-making.

| am content to accept that as a matter of lawl&ywhich cannot be operated
lawfully cannot itself be lawful; further, it seeni® me that there is clear and
binding authority for the proposition that a polsich is in principle capable
of being implemented lawfully but which nonethelegives rise to an

unacceptable risk of unlawful decision-making s&it an unlawful policy.

In R (Refugee Legal Centre) v SSHP0O05] 1 WLR 2219 the issue before the
court was whether the Fast Track Pilot SchemeHeradjudication of asylum
applications made by single male applicants argivim the United Kingdom
from countries where the Defendant believed therde no serious risk of
persecution was lawful. The Claimant challengedeagality on the basis that
the scheme was inherently unfair and thereforewfala Collins J rejected the
challenge at first instance and his judgment wdeeldpbin the Court of Appeal.
The judgment of the Court of Appeal contains tHeWwing paragraphs:-

“6. But whatis the question? Mr Michael Fordham,
appearingopro bono with Mr David Pievsky for the RLC,
began by submitting that it was whether the systean
capable of operating fairly. It is plain, howeves Mr
Fordham accepted, that in a straightforward casd) as
where the Applicant himself has advanced no Conwent
reason for his persecution, or what he fears caomany
possible view be persecution, the system, however
speedy, is perfectly capable of operating fairh.more
appropriate question, in our view, is the one pdsedr
Robin Tam for the Home Secretary: does the system
provide a fair opportunity to asylum seekers to {natr
case? This avoids the arbitrariness inherent in Mr
Fordham’s alternative approach of seeking to consta
“typical” case. It embraces, correctly, the fudinge of
cases which may find themselves on the Harmondbwort
fast track. There will in our judgment be someghin
justiciably wrong with a system which places asylum
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seekers at the point of entry — that is to say,nniemore
is known of each one than that he is an adult rasytum
seeker from a country on a departmental “whité lsat
unacceptable risk of being processed unfairly. s;Thi
therefore, is the question which we propose toesidr

7. We accept that no system can be risk free. tiigutisk

of unfairness must be reduced to an acceptablemami
Potential unfairness is susceptible to one of tarong of
control which the law provides. One is access,
retrospectively, to judicial review if due procdsss been
violated. The other, of which this case is puiMard as

an example, is appropriate relief, following judici
intervention to obviate in advance a proven risk of
injustice  which goes beyond aberrant interviews or
decisions and inheres in the system itself. IoWords,

it will not necessarily be an answer, where a sysie
inherently unfair, that judicial review can be sbugo
correct its effect. This is why the intrinsic fa@ss of the
fast track system at Oakington was dealt with big th
court as a discrete issue_in R (L) v The Secretaitate
for the Home Departmef2003] 1 WLR 1230, paras 48-
51

In R (Medical Justice) v SSHI[?010] EWHC 1925 (Admin) Silber J adopted
the approach set out in the Refugee Legal Cecdise when assessing the
lawfulness of the policy of the Secretary of Stavatained within a document
entitled “Judicial Review and Injunctions” which lpy gave individuals, who
fell into certain specified categories and who haatle unsuccessful claims to
enter or to remain in the United Kingdom, little merhaps no notice of their
removal directions. Silber J held that the poktypuld be declared unlawful if
there was an unacceptable risk or “a serious piiggilthat the right of access
to justice of those subject to the policy would twe was curtailed — see
paragraph 36 of the judgment.

Both the Refugee Legal Centrease and the Medical Justicmse were

challenges to policy on the basis of potential uné&ss. If, however, it is

correct that a policy may be unlawful if it givase to an unacceptable risk or
serious possibility that unfairness will occur ls@aseems to me to follow that a
policy may be unlawful if it gives rise to an unaptable risk or serious
possibility of unlawful decision-making e.g. a dg#on which ignores the

interests of child family members when detentionanfadult with children is

authorised.

To repeat, | do not understand the legal princippesiulated in Refugegegal
Centreor Medical Justicgo be in dispute nor that they can be appliedhin t
context of the instant case. What is disputedis tase is the submission that
the policy of the Defendant in relation to detaghfiamilies with children gives
rise to an unacceptable risk or a serious podsilmfiunlawful decision-making.
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| have already referred to section 55 Bordersz@itship and Immigration Act
2009 many times in this judgment. It came intocéoon 2 November 2009.
The relevant parts of section 55 are in the follaywerms:-

“(1) The Secretary of State must make arrangements
ensuring that —

a) the functions mentioned in sub-section (2) are
discharged having regard to the need to safeguadd a
promote the welfare of children who are in the ®dit
Kingdom, and

b) any services provided by another person purstant
arrangements which are made by the Secretary o Sta
and relate to the discharge of a function mentiomed
subsection 2 are provided having regard to thad.nee

(2) The functions referred to in subsection (1)-are

a) any function of the Secretary of State in relatto
immigration, asylum or nationality;

b) any function conferred by or by virtue of the
Immigration Acts on an immigration officer;

(3) A person exercising any of those functions mirst
exercising the function, have regard to any guidanc
given to the person by the Secretary of State lier t
purpose of sub-section (1).”

It is not in dispute that the persons who authdrige detention
of the Second, Third and Fifth Claimants were emedagn

discharging a function within paragraphs (a) an@yrof section
55(2). Similarly, the person or persons chargeti Wie function
of reviewing the detention of those Claimants wisslthrging a
function within section 55(2)(a) and/or (b).

In R(TS) v SSHD[2010] EWHC 2614 (Admin) | considered the proper
interpretation of section 55(1) and the guidanseasl under section 55(3). My
conclusions about the interpretation of the sediot the guidance are set out in
paragraphs 24 to 36 of the judgment. | need meakethem in this judgment. It
was not suggested in these proceedings that mysvigen the section and the
guidance issued thereunder were wrong; the Deféndi@s not sought
permission to appeal my decision in .TSIn summary, a decision maker
discharging a function under section 55(2) of tlR@2 Act should regard the
need to safeguard and promote the welfare of a @sila primary consideration
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unless there are cogent reasons to adopt a diffepgmoach (see paragraph 36
inTS).

As TS makes clear, however, the welfare of a child i$ the paramount

consideration when a decision maker is discharginfgnction under section
55(2). Further, the statutory guidance issued uséetion 55 makes it clear that
primary duties placed upon UKBA are

‘) To maintain a secure border, to detect and gmev
border tax fraud, smuggling and immigration criraad
to ensure controlled, fair migration that protdbis public
and that contributes to economic growth and bendii¢
country.”

The guidance goes on to remind readers that thesesdare carried out by
applying and enforcing the Immigration Acts and bmenigration Rules which
necessarily includes removing from the UK personsowhave no legal
entitlement to remain in the UK and, in certaincamstances, detaining those
individuals pending their removal from the UK.

| should also mention the Detention Centre Rule@12@hich came into force
on 2 April 2001. Their importance is that a demmtentre must be operated in
accordance with the Rules and in that sense theyid® very significant
safeguards for persons contained within the cenftial's Wood, of course, is a
detention centre within the Rules.

Rule 3 is in the following terms:-

“(1) The purpose of detention centres shall beravide

for the secure but humane accommodation of detained
persons in a relaxed régime with as much freedom of
movement and associations as possible, consistignt w
maintaining a safe and secure environment, and to
encourage and assist detained persons to makedbse m
productive use of their time, whilst respecting in
particular their dignity and their right to indiwiell
expression.

(2) Due recognition will be given at detention cestto
the need for awareness of the particular anxiébieghich
detained persons may be subject and the sensithatly
this will require, especially when handling issuet
cultural diversity.”

Rule 11 provides:-

(1) Detained family members shall be entitled tgogn
family life at the detention centre save to theeakt
necessary in the interests of security and safety.
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(2) Detained persons aged under 18 and familidsbeil
provided with accommodation suitable for their reed

(3) Everything reasonably necessary for detainesons’
protection, safety and well-being and the mainteraand
care of infants and children shall be provided.”

Rules 33 to 37 contain detailed provisions relatmealth care.
Rule 33 specifies that every detention centre staale a medical
practitioner (vocationally trained as a generakptianer) and a
health care team. Those persons are charged wagh t
responsibility for the care of the physical and takhealth of the
detained persons at the centre. Rule 33(5) spsecifiat every
request by a detained person to see the medicsitpmaer shall
be recorded by the officer to whom it is made aacthivith
passed to the medical practitioner or nursing stafhe detention
centre.

| next turn to International Conventions. The @diKingdom is a signatory to
the UNCRC. Article 3(1) provides that in all act® concerning children,
whether undertaken by public or private social afinstitutions, courts of
law, administrative authorities or legislative besli the best interests of the

child shall be a primary consideration. Articlei8#n the following terms:-
“States Parties shall ensure that:
a)....

b) no child shall be deprived of his or her liberty
unlawfully or arbitrarily. The arrest, detentionr o
imprisonment of a child shall be in conformity withe
law and shall be used only as a measure of lasttrasd
for the shortest appropriate period of time;

c) every child deprived of liberty shall be treatetth
humanity and respect for the inherent dignity oé th
human person, and in a manner which takes intouatco
the needs of persons of his or her age. In péaticevery
child deprived of liberty shall be separated frodulés
unless it is considered in the child’s best intexe®t to
do so and shall have the right to maintain conaitt his
or her family through correspondence and visitsgda
exceptional circumstances;

d) every child deprived of his or her liberty shadive the
right to prompt access to legal and other apprtpria
assistance, as well as the right to challengedality of
the deprivation of his or her liberty before a ¢aurother
competent, independent and impartial authority, @#nd
prompt decision on any such action.”

Suppiah & Others v SSHD & Others
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The UNCRC has not been incorporated into domeaticih the strict sense.
However, in my judgment, the proper applicatiorse€tion 55 of the 2009 Act
effectively demands that a decision-maker compligls articles 3 and 37 of the
Convention. Further, Article 5 ECHR should be r@&adhe light of Articles 3
and 37(b) of UNCRC (seesaragraph 41).

Each of the Claimants complains that their rightglar Articles 3, 5 and 8 of
ECHR have been infringed.

Article 3 contains a prohibition against torture mhuman or degrading
treatment. In order to constitute a violation oftidle 3 the treatment
complained of “must attain a minimum level of séwér The threshold is
relative; the assessment depends upon all thenegtaunces, including the
duration of the treatment, its physical and meeftédcts, and, where relevant,
the sex, age and state of health of the victim.es€hprinciples are not in
dispute; in the Skeleton Argument presented on lbedfathe Claimants,
however, further submissions are made about Ar8aléhich seem to me to be
borne out by the authorities cited in support.st-itreatment may be degrading
because it is such as to arouse in the victim rfgsliof fear, anguish and
inferiority capable of humiliating and debasingrthe see llascu v Moldova &
Russia[2004] 40 EHRR 1030 [at 425]. Second, where comus, including
detention conditions, are inhuman and lead to fcgerit level of suffering, the
absence of an intention to humiliate or debase dogsule out a violation of
Article 3 — see Price v United Kingdom (Applicatidlo: 33394/96) judgment
10 July 2001. Third, Article 3 imposes upon thetestooth negative obligations
(not to ill-treat) and positive obligations (to takteps to prevent ill-treatment).
The state is obliged to take measures designedsare that individuals within
their jurisdiction are not subjected to inhuman dagrading treatment, and
children and other vulnerable individuals are paltrly entitled to state
protection, in the form of effective deterrenceaiagt such breaches of personal
integrity — see A v United Kingdorf1998] 27 EHRR 25; such measures must
include reasonable steps to prevent ill-treatméntloch the authorities had or
ought to have had knowledge — see Z v United Kingd@2002] 34 EHRR 3.
Fourth, a failure to provide adequate medical ¢arpeople deprived of their
liberty may constitute treatment contrary to Aei@ — see Mouisel v France
[2004] 38 EHRR 34 at [40]. In_ Keenan v United Kilogn [2001] 33 EHRR
913 the court observed:

“....The authorities are under an obligation to pcotfe
health of persons deprived of liberty. The lack of
appropriate medical treatment may amount to tremtme
contrary to Article 3. In particular, the assesstnef
whether the treatment or punishment concerned is
incompatible with the standards of Article 3 has,the
case of mentally ill persons, to take into constien
their vulnerability and their inability, in some s&s, to
complain coherently or at all about how they arendpe
affected by any particular treatment.”

The Claimants submit that by parity of reasonimg $ame must apply to young
children and to other vulnerable individuals, imthg those with limited
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command of English and/or who face real difficidtia obtaining legal advice
and representation. Fifth, when assessing theitiomsl of detention for the
purposes of Article 3, account has to be takerhefdumulative effects of the
relevant considerations — see Dougoz v Gr¢2@8@2] 34 EHRR 61 at [46].

In her submissions, Ms Dubinsky draws attentionatcmumber of recent
decisions of the European Court which illustrate #hpplication of these
principles.

The Defendant does not dispute any of that whidiave set out above in
relation to Article 3. The Defendant’s case, quitaply, is that the Claimants
have failed by quite some margin to demonstratethi@atreatment about which
they complain has reached the minimum level of sgvehich is necessary for
any violation of Article 3.

| need not consider the law in relation to Artidein any detail. Article 5
provides that no one shall be deprived of his tipesave in specified
circumstances; one of the specified circumstanseghien a person is detained
pending deportation (which includes removal). Tohenplaint under Article 5
in this case is of arbitrary detention and in tbatext of this case the detention
will have been arbitrary if it is also unlawful wrd domestic law and
independently of the Convention.

The Claimants also invoke Article 8. It providesfallows:-
“Right to respect for private and family life.

(1) Everyone has the right to respect for his pevand
family life, his home and his correspondence.

(2) There shall be no interference by a public axity
with the exercise of this right except such as in
accordance with the law and is necessary in a detioc
society in the interests of national security, puishfety

or the economic well-being of the country, for the
prevention of disorder or crime, for the protectioh
health or morals, or for the protection of the tggland
freedoms of others.”

| accept that the right to respect for private pifetects the individual’'s identity,
self-determination, physical and moral integrityaimenance of relationships
with others and a settled and secure place in dhewnity. It also protects a
right to identity and personal development andritjet to develop relationships
with other human beings and the outside world. tAis emerges from two
cases in the European Court of Human Rights, nanignsaid v United
Kingdom[2001] 33 EHRR 10 and Connors v United Kingd#@05] 40 EHRR
9.

None of these propositions is controversial. Wlsatcontroversial is the
submission made on behalf of the Claimants thatnwib&ancing competing
considerations under the family life provisions Aifticle 8 the paramount
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consideration is the interests of the child or df@h. In support of this
submission Mr Singh QC relies upon paragraph 103hefjudgment of Mr
David Elvin QC (sitting as a Deputy High Court Jajign R (Nukajam) v SSHD
[2010] EWHC 20 (Admin).

157. Paragraph 105 must be read in the context of tkeeeding paragraphs. |
quote:-

“103. Added to those general considerations herthas
specific and important consideration of the chidend
the Secretary of State’s own advice to the effeat t

i) Families that are detained are held very brigtiypr
to their removal from the UK. There is a presuimpti
in all cases in favour of granting temporary admiss
or release, and each case will always be considared
its merits.

i) Removal directions should be dependent on amy p
departure element of anti-malarial treatment being
completed.

104. In considering these matters it seems to raethie
detention of children is not something which shoeNer
be lightly countenanced or allowed to continue exde
such circumstances which clearly justify it and evhdo
not reasonably permit of alternatives.

105. Those policy considerations are strongly oeodd

by the UNCRC, as Wyn Williams J held in Which
informs the correct approach to Article 5 and bg th
Strasbourg Court in Yousef v NetherlanflZ003] 36
EHRR 20 at paragraph 73 stressing (albeit in theect

of Article 8) the paramount nature of the interesfs
children when balancing competing considerations.
seems highly improbable that lesser weight showd b
accorded to children’s interests in the context of
Convention rights under Article 5.”

158. In the Skeleton Argument presented on behalf obkendant paragraph 73 of
Yousefis set out. It reads:

“The court reiterates that in judicial decisionsemd the
rights under Article 8 of parents and those ofchid are

at stake, the child’s rights must be the paramount
consideration. If any balancing of interests isassary,
the interests of the child must prevail....”

159. The facts in YouseWwere as follows. The Applicant to the court, agyian
national, was the biological father of a child (@®yn in the Netherlands. Under
the domestic law of the Netherlands he was predeinten recognising S as she
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was born out of wedlock. Despite the Applicanépeated requests, the child’'s
mother (R) refused to give him permission to recegis. In accordance with
R’s wishes one of R’s brothers was granted guastiignof S when R died and
S was placed with the family of another of R’'s hes. The Applicant saw S
once every 3 weeks. Relying on Article 8 he conmgld of a violation of his
right to respect for his private and family lif&he European Court rejected his
complaint and it was in this context that it exgesb the view that the child’s
interests were paramount.

In my judgment paragraph 73 of Yousefan acknowledgment that in context it
was the child’s rights which were paramount comgaxéth that of one of its
parents. | accept the submission made on behdlfeoDefendant that Yousef
does not lay down a principle which is applicaliighe context of the instant
case.

Discussion

The First Claimant’s family

161.

162.

163.

164.

| am satisfied that at the time the decision wésrao detain the First Claimant
and her family UKBA intended to remove the familpdadetention was
authorised to facilitate that purpose. Furthere ttecision-maker (Mr.
Berrington) reasonably believed that detention waulbsist for no more than 3
days.

It seems equally clear that the risk that the Fdlsimant and her family would
abscond (if not detained) when notified of remadiaéctions was remote.

There is no sound basis to conclude that Mr. Bgtoim had regard to the duty
imposed under section 55 of the 2009 Act to safeaad promote the welfare
of the Second and Third Claimant. | am not pregdoeproceed on the basis
that he did simply because it is asserted thaidedhe Family Booking Form:
Checklist. The reality is that there is no docutaBan and no witness
statement which demonstrates that the duty undetioee55 was properly
considered; there is certainly no witness staterertocument which reveals
the reasoning process of the person who was chavgkedconsidering it. If |
am wrong in these conclusions, there is certairdywitness statement or
document which demonstrates that the duty to safelgand promote the
welfare of the Second and Third Claimant was tekats a primary
consideration when the decision to detain was baiogsidered. As TS
establishes the duty placed upon the decision-makeo treat the need to
safeguard and promote the welfare of children psraary consideration unless
cogent reasons exist for a different approachthikicase, to repeat, there is no
evidence that the decision-maker treated the dusafeguard and promote the
welfare of the Second and Third Claimant as a piyneansideration; further or
alternatively, there is no evidence adduced toeffect that the decision-maker
had cogent reasons for adopting a different apjproac

| am satisfied that no offer of assisted voluntatyrn was made on 15 January
2010. The probability is that no detailed discasgiook place between officers
of UKBA and the First Claimant at any time in whitlie benefits of assisted



Judgment Approved by the court for handing down. Suppiah & Others v SSHD & Others

voluntary return and the consequences of refusavabfintary return were
properly explained.

165. There is no suggestion in the witness statemendsicad on behalf of the
Defendant or in the documentation produced thafpthssibility of “self check
in” was considered in this case.

166. In my judgment the failure to have regard to théydinder section 55 of the
2009 Act in advance of the decision to detain tinst Elaimant and her children
makes their detention unlawful. While strictly, tdaty under section 55 is a
duty to the children this is not a case in whichasation of the First Claimant
and her children could have been contemplated lyyraasonable decision-
maker. It seems to me therefore that the failordhdve regard to duty to
safeguard and promote the welfare of the childerders the detention of all
three Claimants unlawful.

167. | do not understand Mr Swift QC to submit that dufe to apply section 55
would render the detention unlawful only if it i@ established that detention
would not have been authorised or would probablyhave been authorised if
UKBA had complied with its statutory duty. If, hewer, | have misunderstood
Mr Swift QC on this point it matters not. | am iséied that detention was
neither inevitable nor probable had UKBA complieithwits statutory duty.

168. |reach that conclusion with confidence. It is foe to determine whether or not
the power to detain was lawfully exercised — see lAave reached the clear
conclusion that the decision to detain the Firsti@ant and her family was not
lawful for reasons which are wider in scope thanftdilure to have regard to the
duty under section 55. In this case the risk tihat First Claimant would
abscond with her family was very low; no accounswaken of the fact that the
First Claimant had never attempted to evade thkhoaities nor that she had
complied regularly with the reporting requiremeptaced upon her. In the
Skeleton Argument presented on behalf of the Defenhdhe accepts that
detention of children in Immigration Removal Cestraust, by its very nature,
be a cause for concern. Quite apart from her phéd policy it is not disputed
that detention of children pending removal showddalmeasure of last resort. |
say that since the Defendant accepts without qcatiibn that Article 5 of
ECHR should be read in the light of Article 37(NORC. Further, if it is to be
accepted that “self check in” can be an appropaétgnative to detention and a
matter to be taken into consideration when decidipgn whether to detain it is
difficult to envisage a case in which that altewaatvould be more appropriate
than in the case of the First Claimant and her familn the particular
circumstances prevailing in this case it is verydheo see what justification
there could be for detaining the Claimant and dden.

169. It is difficult to avoid concluding, as Mr Singh Q€libmits, that in this case
detention was imposed by default. In my judgmed Bll appropriate factors
been taken into account detention would not haes lagithorised.

170. If, contrary to my clear view, detention was lavijutduthorised | am completely
satisfied that detention became unlawful by 16 &aty 2010 at the latest. By
that date the Claimant and her family had beenaterdion for 9 days, the
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171.

172.

173.

174.

prediction was that removal would take a furtheéo 3 weeks, at the very least,
and the Third Claimant had become ill. In my judgrmrelease from detention
should have been authorised on that date — it wiasasonable to maintain
detention for a further 8 days.

The authorisation of detention of the First Claitnand her children was in
direct conflict with the Defendant’s published pgli The policy demanded that
the decision-maker should have regard to sectionf36e 2009 Act; consider
all reasonable alternatives to detention and reéeatetention only as a measure
of last resort and in exceptional circumstancelse decision-maker failed to act
in accordance with that policy. Had the policy magplied detention would not
have authorised.

| turn to the Family Welfare Form which came intaséence in respect of these
Claimants. As | have set out above the Defendgmilgy dictates that this

form shall be the basis upon which “key operatiatedisions” will be made in

a family case. The form is intended to be kepteanh family case file and

updated as appropriate during the course of théuwsarstages between a
decision to remove and actual removal.

The requirement that the form be kept in the fardge file should ensure that
the form is easily located at any material time.tHis case Treasury Solicitors
encountered great difficulty in obtaining the forfy 2 July 2010, i.e. 4 months
after the commencement of these proceedings, time f@ad not been located
and Treasury Solicitors found it necessary to waitieng letter of explanation
explaining the steps which they had instigated idepo to find the form.
Ultimately the form was located and disclosed odig 2010.

An examination of the form shows it to be incoremstwith one aspect of the
Defendant’s case and incomplete in crucial respeétse form is inconsistent
with the Defendant's current case because it stgydleat assisted voluntary
return was discussed with the Claimant on 2 A@D2and that her response to
the offer was not known. The form contains a boxtled “Case owner’s
Summary or Recommendation Details”. Nothing istten in that box. The
next box to be completed has the heading “Pre-tleteplanning.” There then
appears the following:-

“The following points should have been considered a
the reasons noted in full for the decisions takehis is to
form an audit trail of the available option,

Is detention essential.

Has SCI been considered.

Has detention of head of household and SCI fofahely been considered.
Time/date of visit to detain including reasonstfue choice.

Recce completed, note factors to influence prdatieployment and risk
assessment.

Number/gender of officers required/justify numbers.
Names and dates authorising action.
Is method of entry necessary.
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175.

176.

177.

178.

179.

180.

181.

Reason if one not obtained.

Key obtained, ascertain lay out of property and iafgrmation from
accommodation provided re family or guests.

Health/welfare aspects considered.

All paperwork prepared.”

There is then a space for the details to be writierin the form in this case no
details of any kind are provided.

The failure to complete the form correctly is andigant breach of policy; it
also provides the clearest evidence that imporgarts of the policy and
important material considerations were not consideither properly or at all.

As | have said, | am satisfied that had UKBA appltee Defendant's policy,
detention of the Claimants would not have beenaigéd.

The Defendant's policy requires that detention l@@ntained for the shortest
period of time that is reasonable. It is impli@t,the very least that the duty
under section 55 should be considered at eachtdetareview. These aspects
of the policy were ignored when detention was nzan@d after 16 February
2010. If these aspects of the policy had beeniegpletention would not have
continued beyond 16 February 2010.

| turn to the alleged breaches of ECHR.

In paragraphs 57 to 64 above | set out, in somaildehe layout, facilities
within and services available at Yarl's Wood. Iy jedgment, it cannot be said
that a person detained at the centre in Februaty 2@as confined in such a
place or subject to such a régime which would peargourt to say that he or
she was subject to inhuman or degrading treatmetitinvArticle 3. All
detainees are provided with accommodation whichasonably appropriate and
all detainees are provided with proper medical ion; children are provided
with reasonable educational facilities.

The Claimants rely upon the recent decision ofEbeopean Court of Human
Rights in_Muskhadzhiyeva v BelgiufApplication No: 41442/07) A close
examination of that case is instructive since itveg to demonstrate the
difficulties which the Claimants need to overconee establish a breach of
Article 3 in this case.

Mrs Muskhadzhiyeva and her 4 children claimed thair rights under Article 3
had been breached by reason of their administrdgtention for approximately
one month in a particular detention centre in Betgiknown as the 12Bis
centre. On his visit to the centre on 28 July 2a6é, general delegate of the
French Community for Children’s Rights stated tbkofving:-

“....The bedrooms increasingly resembled prison cells
(graffiti, odours, dilapidation). There is no oy in the
bedrooms. For example, during the interview witle t
little girl, several people in an illegal situatitrequently
came in without knocking and sat on the next bé&h
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183.

several occasions, men in the courtyard also peit th
heads up against the bars of the window of thedwedr
When you look through the window, you see men
walking round the courtyard fenced in with wire,vesll

as a great deal of aeroplanes passing overheaalsol
noticed, in the bedroom of the child and her maqtleer
mattress placed directly on the ground, on whigloeng
girl was sleeping.... The 123s detention centre was not
a suitable location for the well-being and proper
development of a child, and in which, therefore,chdd
should be living.”

The centre was visited again in October 2007 by fdeputies from the
European Parliament; they described it in a subs#geport as follows:-

“This centre is situated.....next to the airport. idt
surrounded by two very tall metal fences and seéveves
of barbed wire. There is a strong sensation ofdén
prison. There are bars on the windows.

The centre comprises two buildings. The first dini
houses the social, administrative and medical ,stf
well as the disciplinary solitary confinement cefassing
through an internal courtyard, you find the builglin
reserved for the migrants, behind the rows of igell
topped by 5m-high barbed wire.

The centre houses both people seized on the tgriito
an illegal situation and asylum seekers, men, wgmen
children accompanied by adults or otherwise.”

The Claimants in Muskhadzhiyevsad been detained in December 2006 and
January 2007.

The important extracts from the judgment of thertare contained in the
following paragraphs:-

“a). With regard to the child plaintiffs

55. The court points out that, combined with Agi8l, the
obligation that Article 1 of the Convention imposesthe
High Contracting Parties to guarantee to any person
falling within their jurisdiction the rights and eedoms
sanctioned by the Convention command them to take
measures to prevent the said persons from beirjgcat

to torture or to inhuman or degrading sentences or
treatment.  These provisions must permit effective
protection, namely of children and other vulnerable
persons, and include reasonable measures to preadnt
treatment of which the authorities were or shouteh
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been aware. (Mbilanzila Mayeka and Kaniki Mitunga,
mentioned above  53).

56. In the aforementioned ruling, the Court conellithat
there had been a breach of Article 3 due to thendien

of a minor in the “127” centre situated near Brisse
Airport and intended for the detention of foreigationals
pending their removal. It pointed out that the dibans

of the detention of the plaintiff, then aged 5, eve¢he
same as those of an adult, and that the child leah b
detained for two months in a centre initially desd for
adults, while she was separated from her parenth, w
nobody having been appointed to look after her \aitil

no  supervisory  psychological or educational
accompaniment measures having been dispensed by
qualified staff especially for the purposdéid § 50). It
stressed that it should be kept in mind that theasgbn of
extreme vulnerability of the child was decisive andk
precedence over the status of foreign nationallegal
residenceipid] 55).

57. The Court does not lose sight of the fact thistcase
differs from the aforementioned case in terms of an
important element: in this case the children ofplaentiff
were not separated from them.

58. Nevertheless, in the opinion of the Court, gieanent

iIs not sufficient to exempt the authorities fromeith
obligation to protect children and adopt adequate
measures with regard to the positive obligationsiray
from Article 3 of the Conventiorilfid 1 55).

59. In this respect, the Court notes that the fchitd
plaintiffs were aged 7 months, 3%z, 5 and 7 atithe of
the facts. The age of at least two of them wa#$ shat
they were able to be aware of their environmenheyl
were all detained for more than 1 month in the “bi7
detention centre, the infrastructure of which was
unsuitable to house children. The reality of theditions

of detention in the “12dis’ centre emerges from the
remarks made by the general delegate....

60. In addition to this is the worrying state ot thhild
plaintiffs’ health which was pointed out by indedent
doctors. Thus, the Court notes that on 11 January,
“Médecins Sans Frontieres” drew up a psychological
certificate concerning the plaintiffs, which wasdad to

the file.  This certificate stated that the childre
particularly Khadizha, were showing serious mental
psychosomatic symptoms, as a result of mental and
somatic trauma. Khadizha was diagnosed as sufferin
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from post traumatic stress disorder and presenting
excessive anxiety to a much greater extent thairehi

of her age: she was having nightmares and waking up
screaming, she shouted, cried and hid under tHe &b
soon as she saw a man in uniform and banged her hea
against the walls. Liana was suffering from sesiou
respiratory problems.

61. On 22 January 2007, a doctor from the same
organisation drew up a second psychological ceati.

It stated that the psychological state of the pifsnwas
deteriorating and that, in order to limit the ménta
damage, the family would have to be released. Iskh a
stated that the mother of the 4 children was erpeing

a situation of stress so extreme that it was irfigng

that of the children, with the children feeling thheir
mother was incapable of protecting them.

62. The Court wishes to point out in this resphetterms

of the Convention on children’s rights, of 20 Novsn
1989, and particularly of Article 22 of it, whichrges
States to take the appropriate measures in oraerah
child seeking to obtain refugee status receiveseption

and humanitarian assistance, whether he be alone or
accompanied by his parents.

63. Taking into account the young age of the piidént
the duration of their detention and the state eirthealth,
diagnosed by medical certificates during their oo,
the Court considered that the living conditionshef child
plaintiffs at the “127is’ centre had reached the threshold
of seriousness required by Article 3 of the Coniant
and resulted in a breach of this Article.

b). With regard to the first plaintiff

64. The Court points out that the point of knowing
whether a parent is a victim of bad treatmentatélil on
his child depends on the existence of specificofacthat
grant the suffering of the plaintiff a dimensiondaa
character which are distinct from the emotionatrdiss
that may be considered to be inevitable for theseclo
relatives of the person who is the victim of sesiou
breaches of human rights. Amongst these factatsife
the closeness of the blood relationship — in tloistext,
the parents-child connection will be given prioritythe
particular circumstances of the relationship, theeet to
which the relative had been a witness to the evants
question and the manner in which the authoritied ha
reacted to the claims made by the plaintiffs. €ksence
of such a breach resides in the reactions andehavour
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184.

185.

of the authorities towards the situation that hasnb
reported to them. It is mainly in the light of ghiast
element that a relative may claim to be a directim of
the behaviour of the authoritieslgbilanzila Mayeka and
Kaniki Mitunga mentioned above ] 61)

65. The Court considers the difference betweendase
and the aforementioned case, that is the separatitre
mother and the child, takes on its full meaninghi@ case

of the plaintiff. In the_Mubilanzila Mayeka & Kaii
Mitunga case, the Court concluded that the mother had
experienced intense suffering and concern due ¢o th
detention of her daughter, about which she was only
informed and where the only measure taken by the
authorities consisted of giving her a telephone Ipemon
which she could reach her.

66. On the other hand, in this case, the plaintds not
separated from her children. If a feeling of pdessness

to protect them against the detention itself and th
conditions of the detention may have caused heuishg
and frustration, their constant presence with herstm
have slightly eased this feeling, such that it mod meet
the threshold required to be classified as inhuman
treatment. Consequently, there has not been zlbiefa
this Article with regard to the first plaintiff.”

| accept the submission made by Mr Swift QC that¢bnditions prevailing at
127 bis were markedly different and much worse for childoetained in that
establishment than the conditions of detention gutienyy at Yarl's Wood in
February 2010. Further, it is clear that the CadortMuskhadzhiyevawas
influenced by the fact that two of the children eleyped significant illnesses
during detention which were diagnosed at that tamd yet they were still not
released. Further the children were detained p@raximately one month. It
was the combination of all those features whichtted finding of a breach of
Article 3 in respect of the children.

In the instant case, as | have said, there is 8@ Iv@ conclude that the Second
Claimant developed any significant physical illnebsring his detention at
Yarl's Wood; further, | am satisfied on balance mbbability that such
exacerbation of a pre-existing psychiatric illnegkich may have occurred
during the Second Claimant’s detention was not ntedoto UKBA or the
Interested Party during the period of detention #uad in the absence of such a
report such an exacerbation was not a reasonatdgdeable consequence of the
comparatively short period of detention to which @laimant was subjected. It
is true that the Third Claimant became ill durihg tourse of detention and, as |
have found, his release from detention was unldyfidlayed even if, initially,
the detention was lawful. Nonetheless the Thirci@ant was treated
appropriately for his illness. There is no entmthe medical records between
17 February 2010 and 24 February 2010 in relabaimé Third Claimant and it
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seems reasonable to infer that no significant skneas persisting during that
period.

186. In reaching my conclusions thus far | have takecoant of the ages of the
children and the potential difficulty which the $ed Claimant, in particular,
might face in communicating his difficulties.  bh¥e also weighed in the
balance that the Second Claimant complains in [tiseas statement of feeling
fear while being detained. | accept entirely tiaimust have been aware that he
was the subject of enforced detention. These factmwever, either alone or in
combination with the other circumstances set ootvapdo not persuade me that
breaches of Article 3 have occurred so far as #eo&d and Third Claimant are
concerned. The minimum level of severity was eatched.

187. | turn to the position of the First Claimant. Hawsition is indistinguishable
from that of the mother in_ Muskhadzhiyesave that the First Claimant asserts
that she suffered chest pains during the perioteofdetention. The medical
records show that she first complained of chestgpan 17 February 2010. At
9.35am on 18 February an ECG was undertaken whioWvexd no abnormality.
On any view, in my judgment, the Claimant was aféat appropriate medical
treatment as a consequence of her complaint. Tikeare basis whatsoever for
the assertion that her treatment at Yarl's Woodhead the minimum level of
severity necessary for a breach of Article 3.

188. | need not deal in detail with the Claimants’ claimder Article 5. | regard their
detention as arbitrary within Article 5 for the sameasons as lead me to
conclude that their detention was unlawful.

189. Mr Swift QC acknowledges that Article 8, inevitapapplies to the detention of
the Claimants. He correctly submits, however thsuch detention is lawful a
breach of Article 8 will be very difficult to estigh. Conversely, of course, if
the detention is unlawful it is difficult to enviga circumstances in which there
would not be a breach of Article 8 since the detenttself, would constitute an
unacceptable infringement of a person’s right tovgte life. In this case,
therefore, | am satisfied that the Claimants haeegd a breach of Article 8.

190. It does not seem to me, however, that there isadbrof that Article by virtue
of the Claimants’ treatment at Yarl's Wood as opploto the fact of their
detention at the centre. The Claimants were kepgether in appropriate
accommodation for a family. They were afforded nppd and appropriate
medical treatment in response to complaints oédin

191. A complaint is made that the special educationadeeof the Second Claimant
were not assessed. It is true that some days erdpparently, between the
staff at Yarl's Wood being informed of the possipithat the Second Claimant
had special educational needs and an attempt Iloy thdollow up what those
needs might be. The plain fact is, however, thatd is absolutely no evidence
which begins to suggest that any assessment db¢hend Claimant’s special
educational needs had taken place in the schoathwhé regularly attended
before he was detained. | do not think that thiere (if failure it was) to begin
an assessment of the special educational needg dddcond Claimant within
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the days at which he was detained in Yarl's Woad passibly constitute a
breach of Article 8.

In summary, | conclude that the First, Second arrdT Claimant were
unlawfully detained from 7 February 2010 to 24 keloy 2010. That detention
was unlawful when considered in the light of doneelggislation, principles of
domestic law which have evolved in the courts apdiliue of Articles 5 and 8
of the ECHR. | reject the submission that a breaichArticle 3 of ECHR has
been established by any of the Claimants; | furtiegect the submission that
there was an infringement of their rights underiddet 8 on account of their
treatment at Yarl’'s Wood.

The Fourth and Fifth Claimant

193.

194.

195.

196.

197.

198.

199.

| can deal with the issues raised in these cases sugcinctly.

| am satisfied that at the time the decision w&enato detain the Fourth and
Fifth Claimant UKBA intended to remove them andesiéibn was authorised to
facilitate that purpose. Further, the decision-erakMr Greig) reasonably
believed that detention would subsist for no mbent3 days.

There is no sound basis to conclude that Mr Greld regard to the duty

imposed under section 55 of the 2009 Act to safeaad promote the welfare

of the Fifth Claimant. | say that for the samesm® as led me to the view that
the duty was not properly considered in the castheffFirst Claimant and her

children. There is not a shred of evidence thdtdeted the welfare of the Fifth

Claimant as a primary consideration.

| am satisfied that no offer of assisted voluntaturn was made as alleged by
the Defendant. The probability is that no detadestussion took place between
officers of UKBA and the Fourth Claimant at any ¢éinm which the benefits of
the assisted voluntary return and the consequefaegusal of voluntary return
were properly explained.

There is no suggestion in the witness statementsiced on behalf of the
Defendant or in any documentation produced thaptiesibility of “self check
in” was considered at all.

One of the reasons advanced for the detainingeofthurth and Fifth Claimant

was the likelihood that they would abscond. | atdéat in the case of the

Fourth and Fifth Claimant there was some basisdich a concern. The Fourth
Claimant had entered the United Kingdom illegalmg false documentation;

on 3 separate occasions she had failed to reporécasred by her terms of

temporary admission, albeit, apparently, there arascceptable reason for the
failure.

Notwithstanding that some risk of absconding existeam not satisfied that this
was such a potent factor so as to justify detaitinegFourth Claimant and her
child.



Judgment Approved by the court for handing down. Suppiah & Others v SSHD & Others

200. The failure to have regard to the duty under sactbé of the 2009 Act in
advance of the decision to detain the Fourth arfith EElaimant makes their
detention unlawful. Mr Swift QC submits, howevéhat section 55 was
properly considered when the Fourth Claimant and diild were taken to
Becket House in advance of their transfer to YaWsod. On that basis,
submits Mr. Swift QC, the period of unlawful detent can be measured in
hours.

201. As in the case of the Suppiah family, the detentérthe Fourth and Fifth
Claimant was unlawful for reasons which includddikure to have regard to the
duty under section 55. However, it was unlawfut foore wide-ranging
reasons; it was not a measure of last resort safteenatives had not been
explored adequately or at all and the risk of abdowy, although present, did
not justify detention when measured against fackdieh militated against it.
In any event Mr. Swift's submission is based on doeument to the effect that
“a further mitigating circumstances interview wasducted”. | do not accept
that this one reference is sufficient to persuadefmat the duty under section 55
was discharged prior to the transfer to Yarl’s Wod8ection 55 requires the
decision-maker to treat as a primary considerafianthe absence of good
reason to do otherwise) the duty to safeguard amah@te the welfare of a child.
There is nothing in the document relied upon whiglgins to suggest that a
rigorous appraisal of that duty was undertaken.

202. While the case of the Fourth and Fifth Claimamas quite as clear cut as that
relating to the First, Second and Third Claimaritam satisfied that the
authorisation of detention was unlawful in theisea

203. The Fifth Claimant became ill on 12 February 2010n the same date an
injunction was granted to restrain removal anddiadlireview soon followed.
On 15 February 2010 a detention review took plabemfurther detention was
authorised. The decision-maker wrote:

“Given her immigration history it would seem thatsM
Bello would be unlikely to report if released aisthtage.

Unless Mornike’s health worsens, or she is notdibe
detained maintain detention at least until it is¥n if the
JR is to be expedited.”

204. On the next day this decision was reviewed by aersenior officer. She wrote

“l agree with the decision to maintain detentionttas
time. If a JR can be expedited then we can expect
removal to take place within a reasonable timeqgeri
There is nothing at this time to suggest that Ma@is
illness makes her unfit for detention. If the JRimat be
expedited or if Mornika’s illness means that condd
detention is not appropriate for her then the farsiould

be released. Ms Bello has not always reported as
required. She has remained in the United Kingdom
illegally for an extended time. These factors @b give
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confidence that the family would report voluntarfigr
removal if released.”

What is clearly lacking from these decisions is appreciation of section 55 of
the 2009 Act. On that ground alone | consider thatdecision to detain beyond
15 February 2010 was unlawful. Without questionedgbn beyond 19
February was unlawful. To repeat, however, my primeonclusion is that
detention was unlawful from its inception.

The authorisation of detention of the Fourth Claitrend her child was in direct
conflict with the Defendant's published policy. ré&dggaph 163 above applies
with equal force to these Claimants. So, too, UK&énally failed to comply
with policy so far as it related to the Family Wae# Form which came into
existence in the case of these Claimants. If angtthe Family Welfare Form
as it related to the Fourth and Fifth Claimant waen less informative than the
one prepared for the First, Second and Third ClatmaThe failure to complete
the form was a clear breach of published policyhaly, |1 should record that the
maintaining of detention after 15 February 2010 abB®, in my judgment, a
breach of the Defendant's published policy. HadBBKcomplied with the
Defendant’s policy, detention would not have beetharised; it would not have
been maintained (assuming it was originally lawful)

The Fourth and Fifth Claimants allege breachesratlg 3, 5 and 8. Articles 5
and 8 are proved on the same basis as articled B arere proved by the First,
Second and Third Claimants.

The claim under Article 3 is not made out. Althbuthe Fifth Claimant
developed an illness during the course of her dieterand her detention was
maintained following the onset of that illness mply do not accept that the
minimum level of severity necessary for a breaclicle 3 was achieved in
her case. The course of the illness seems to haxed and waned as is
demonstrated by the medical records. The Fifthn@at received appropriate
and prompt treatment. No evidence has been addioc#ue effect that her
illness subsisted for any length of time after feéease from detention and, as |
have said, | infer that her illness was short lieéter her release. Given her age
in February 2010 (approximately 2v%) it is unlikéhat she was aware that she
was being detained. It simply would not be rigbt day either that the
conditions of detention in which the Fifth Claimamas held or the Interested
Party’s response to the Fifth Claimant’s illnesswach that a breach of Article
3 is established. Further | do not accept thackr8 was breached by reason of
the conditions of detention or the treatment of Eigh Claimant during her
detention.

The lawfulness of the Defendant's policy

209.

As | have said, the Claimants do not assert thatlegysion in_Svas wrong. In
her written submissions Ms Dubinsky was more equa,obut, ultimately, she
stopped short of submitting that my decision in& wrong. However, both
Mr Singh QC and Ms Dubinsky submit that the ambbitty decision in_Sis

Suppiah & Others v SSHD & Others
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somewhat confined. Essentially, they submit thatas engaged in a textual
analysis so as to see whether the Defendant’s ghguali policy was consistent
with UNCRC. | accept their submissions on thatnpoi | do not read my
decision in_Sas precluding a challenge to the legality of thefebdant's policy
upon the grounds now advanced by Mr Singh QC andMsnsky. Mr. Swift
QC did not suggest otherwise.

However, before dealing with the grounds now adednt should make one
thing clear. | am still of the view that the Dedflamt's policy conforms to this
country’s obligations under UNCRC. That means tleaicept that the policy is
consistent with Article 3 of that Convention whighiovides that the best
interests of the child shall be a primary consienaand Article 37 which
provides that detention of a child shall be usely as a measure of last resort.
Further, and contrary to submissions advanced byigh QC, | am satisfied
that the wording of the current policy is consistefth section 55 of the 2009
Act. It is correct that the policy, as draftededamot say in terms that the duty to
safeguard and promote the welfare of a child dhalbh primary consideration
when making a decision such as whether detentiauldhbe authorised.
However, the policy makes it clear that the deaisitaker must have regard to
the duty under section 55. The duty under the@eacludes the duty to have
regard to the statutory guidance issued under é¢bBos which makes it clear
that the welfare of a child is to be treated asrimmgry consideration in the
absence of a cogent reason to treat it differenttyis fanciful to suppose that
decision-makers will not understand that the Dede'd policy must be read in
the light of the statutory guidance issued undeti@e 55.

It is against this background that | turn to de#&hwhe first basis upon which
the Claimants assert that the policy is unlawfuhaby that it cannot be operated
lawfully in practice.

Mr Singh QC advances a number of propositions fapst this submission.
First, he submits that the policy as drafted carstansufficient safeguards to
ensure that its key elements are applied appretyiatSecond, he points to the
criticisms made by those who have scrutinised dieterdecisions; Mr Singh
QC submits that observations such as those maddMyChief Inspector of
Prisons, the Children’s Commissioner for Englan@énrbers of the House of
Commons Home Affairs Committee and the Independ&mef Inspector of
UKBA support the view that the Defendant's polisglating to detaining
families with children cannot be applied, approialig in practice. Finally, Mr
Singh QC relies upon a number of decisions of taart and the Court of
Appeal post my decision in ®hich, he submits, add further support for the
view that the policy cannot work in practice.

Mr Singh QC supports his submission that the polay drafted, contains
insufficient safeguards by reference to the follogvmatters. First, the policy
fails to specify, expressly, that detaining fanslieith children should be an
exceptional course — the emphasis that detenti@hitidfren should not just be a
matter of last resort is insufficient. Exceptiatyakhould be the cornerstone of
the policy. Second, the policy does not refer e theed to treat the
safeguarding and promoting of the welfare of cleitdras a primary

consideration; to the contrary the phraseologyhefolicy, submits Mr Singh
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QC, actively discourages decision-makers from awmrgig the welfare of

children where that conflicts with the goal of ingration control. Third, the

policy is silent upon the involvement of any chwelfare professional in the
initial decision to detain children. Mr Singh QQ@bsnits that this is an

important omission since, at least in many caspscialist advice should be
taken before detention is authorised. Fourth,piblkcy fails to spell out that

information from third parties will often be imparit to the decision-making
process e.g. information from schools, social sewior information about

health. Fifth, the policy does not mention, is nohcerned with and does not
direct decision-makers to consider the clear rskchildren of detention as
demonstrated by the views of those reputable persamd organisations
identified above.

| am not persuaded that the absence of safeguaidsraified by Mr. Singh QC
renders the policy inoperable in practice. As Véndound the Defendant's
policy contains a number of key elements. Uponpitsper interpretation
exceptional circumstances must exist before deterdf families with children
Is justified. It is the key elements taken togethih the overarching obligation
to resort to detention only in exceptional circuamsies which ensure that the
policy complies with section 55 of the 2009 Actligations under UNCRC and
the ECHR. The policy ensures that every decisiaken should know that the
Defendant's policy demands that detaining childefrould take place in
exceptional circumstances only and is a measuréasif resort; inevitably,
therefore, the decision-maker will know that it ifcumbent upon him to
undergo a rigorous analysis of all relevant factbefore authorising that
measure of last resort.

In my judgment the approach taken by the Claimémtsards the Defendant's
policy is overly prescriptive. It is neither nesasy nor even desirable for the
Defendant's policy to attempt to prescribe in adearwhat constitutes
exceptional circumstances or when detention igfigdtas a measure of last
resort or to lay down each and every step whicke@astbn-maker should take
along a long and difficult road leading to an amsialecision requiring sound
and informed judgment. The submissions of Mr Sich about the potential
involvement of a specialist adviser illustrate f@nt which | am seeking to
make. | have no doubt that circumstances may awmisen advice from a
specialist adviser — whether in the field of soseivices, health or education —
should be sought prior to a decision to detain. udlly, there will be
circumstances where such advice is, obviously, cessary. How is the policy
to be drafted to cater for each eventuality ange¢hmyriad of circumstances in
between which call for the exercise of judgment?

Ultimately | accept the submission of Mr Swift Q@ this aspect of the case.
He says that the criticisms advanced of the wrigielicy relate to its drafting,
not to its substance. None of the drafting cstics constitutes a reason why it
would be proper to conclude that the policy carv®made to operate lawfully
in practice. | agree. | should also repeat thatdxistence and application of
the Detention Centre Rules 2001 provide significeateguards to detainees
once they have been taken into detention.
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It is clear that from time to time the employeesUKBA fail to apply the
Defendant's policy when making decisions relatmghie detention of families
with children. That emerges with clarity from tbleservations of HM Inspector
of Prisons, the Children’s Commissioner, Members Rdrliament, the
Independent Inspector of UKBA and the detailed ena® of Mr. Makhlouf. It
may very well be that the reasons for this unhagipte of affairs are accurately
encapsulated in the observations of Mr John Vile Independent Chief
Inspector of the UKBA, which are set out above.

| have asked myself the question whether the fgslidentified by Mr Vine and
others are inevitable consequences of the Defesdanlicy or, rather,
consequences which can be avoided by a rigoroueingntation of the policy
together with an implementation of Mr. Vine’s reaoendations. On the basis
of the evidence presented to me | am not persugdé¢dhe criticisms of UKBA
levelled against it by Mr Vine and others are itavie consequences of the
Defendant's policy which cannot be avoided evein agpropriate training and
the implementation of Mr Vine’s recommendations tfiat has not already
occurred). | remind myself that | am considering tlawfulness of the
Defendant’s policy as at February 2010 and going/dod from that date. Mr
Vine’s criticisms relate very much to the periode@arly 2010 which, of course,
is a period in time shortly after the coming intwde of section 55 of the 2009
Act. | remind myself that the criticisms of oteestraddle the period before and
after the section came into force (e.g. the evidesidr. Makhlouf).

It may very well be that in the immediate aftermattihe coming into force of
this section some decision-makers were less intlihan they should have been
to give that statutory provision its full weight.However, once the true
significance of this section is understood by deonisnakers and properly
applied, there will, inevitably, be much greatecus in decision-making upon
the welfare of children and upon how detention wilpact upon their welfare in
any given case. In these circumstances | regaad premature to conclude
definitively that the Defendant’s policy cannot cgte lawfully in practice. The
reality is that | have been asked to conclude tiatDefendant’s policy cannot
operate lawfully in practice a very short time aftee enactment of an important
statutory provision which had been reflected in Befendant’s policy for no
more than about four months when these proceedvegs issued. Further, as is
clear from the evidence of Mr. Wood, the workind otithat policy in practice
is currently the subject of detailed scrutiny bye tbefendant and senior
employees of UKBA.

| have also reached the conclusion that the itisi of decision-makers
expressed by the judiciary in cases concerningl@ladulness of detention
cannot alone or in combination with Mr. Singh’s @thpoints justify a
conclusion that the Defendant’s policy cannot oggelawfully in practice. | do
not propose to analyse or identify the cases relpmh by Mr. Singh QC. They
are identified in paragraphs 84 to 86 of the ClaiteaSkeleton Argument. A
number of the cases relate not to families withdcen but to adult males. In
any event, these cases are concerned with a nfiragteon of the total number
of persons detained since my decision iangl are usually heavily fact specific.
One case relied upon, Muuse v SSHID10] EWCA Civ 453, is a very good

Suppiah & Others v SSHD & Others
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example; in that case the Defendant’'s employees sdoject to criticism in the
most trenchant terms yet it is difficult to see hamy of those criticisms could
have any bearing upon the legality of the Defenidgmilicy as it relates to the
detaining of families with children. | accept thiaere are a very small number
of decided cases (very small when measured agtiashumbers of families
with children detained since my decision invhere this court has decided that
detention was unlawful from the outset or becamlewiul before release and
that in those cases UKBA decision-makers have beesubject of criticism; in
a few of those very small number of cases thec@ has been expressed in
trenchant terms. As is clear, | hope, | am famfrbappy with aspects of the
decision-making processes in this case and | haea lbeadily convinced that
the Claimants should not have been detained. Hemyvédo not consider that
the individual views of judges expressed essemtigdon the facts of the cases
before them can be made a sound base for the cdmetlthat a policy cannot be
operated lawfully in practice especially since,ldsve said, the policy must
now be applied in a manner which is consistent wiftatutory provision which
IS comparatively recent.

221. The alternative argument advanced on behalf ofClaémants is that there is
such a risk of unlawful decision-making when thddbdelant’s policy is applied
in practice that the policy is unlawful on that gnal. As Mr. Singh QC readily
acknowledges the material and arguments which stgpat submission are
identical to those which are said to justify thenxdasion that the policy cannot
operate lawfully in practice.

222. | acknowledge that it may be somewhat easier ferGlaimants to demonstrate
the existence of a substantial risk of unlawfulisiea-making than it would be
to establish that the policy cannot operate lawfudlpractice. In my judgment,
however, it is still a formidable hurdle. Esselhiall the reasons which have
led me to conclude that the Claimants cannot dstaltthat the policy cannot
work lawfully in practice persuade me that theyre#trdemonstrate that there is
such a risk of unlawful decision-making when théiqgyois applied that it ought
to be declared unlawful on that ground. | am fatighat from time to time the
Defendant’s policy has been applied erroneouslylbamn not prepared to go
further.

Ministerial Pronouncements

223. Not surprisingly the Claimant’s Skeleton Argumepgins with a reference to a
pronouncement in Parliament by the Deputy Primeidten to the effect that
immigration detention of children is “a moral oged and that ending it is
essential to restoring “a sense of decency andltyiie the way in which we
conduct ourselves.” | am also aware that in theknaommencing 13 December
an announcement was made by the Deputy Prime Mimslating to the policy
of detaining children pending removal as it mayfdrenulated and/or applied in
the future although | have no greater knowledgeualdhat he said than has
appeared in the media. | raise the issue of thesisterial pronouncements for
one reason only. | recognise that there are vieong feelings about whether
detaining children pending removal can ever beifjedt However, | cannot
stress too heavily that it has not been part ofGla@mants’ case as presented to
me that a policy which permits the detention of ifes with children can never
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be lawful or that detention of children can neverddwnful whatever the terms of
the Defendant’s policy. At an earlier stage ofsthe@roceedings it seemed at
least possible that the Claimants would argue tieéntion could never be
lawful and that a policy which permitted it wouldways be unlawful. To
repeat, however, that has not been the case peesenine. Rather, the starting
point for my inquiry in this case has been the ptargce that detention of
families with children, although certainly undebigand potentially harmful to
children can, nonetheless, be lawful.

Conclusion

224,

225.

The Claimants were detained unlawfully from thedithat they were taken into
custody until their release. Their rights undetiddes 5 and 8 ECHR were
infringed in the manner described earlier in thidgment; their rights under
Article 3 were not infringed. The Defendant’s @amt policy relating to
detaining families with children is not unlawful.There is, nonetheless, a
significant body of evidence which demonstrates émaployees of UKBA have
failed to apply that policy with the rigour it deges. The cases of the two
families involved in this litigation provide goodka&mples of the failure by
UKBA to apply important aspects of the policy bathen the decisions were
taken to detain each family and when decisions waken to maintain detention
after removal directions had been cancelled.

The Claimants confirmed during the course of tharing that they did not seek
any relief against the Interested Party.



