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REASONS FOR ORDER AND ORDER
[1] This is an application for judit review under section 72 of the

Immigration and Refugee Protection AStC. 2001, c. 27 (the "Act") of a decision of
the Refugee Protection Division of the Immigrateomd Refugee Board (the "RPD"),
dated June 3, 2005, in which the RPD denied thdicamp's motion to quash a
summons.

FACTUAL BACKGROUND

[2] The respondent, Pargat Singh l&ahsuccessfully obtained protected
person status as a Convention refugee. Essentlalyclaimed that his daughter,
Pawen Kaur Kahlon, was suspected of being acquhimith a Sikh militant, Manjit
Singh.

[3] The claim of the respondent'sigi#ter, even though she was the very
subject of the suspicion, was not equally succés$he RPD found that she had
failed to present credible evidence of her relaiop with Manijit Singh. This Court
denied her application for judicial review.

[4] Subsequently, Mrs. Kahlon filadirious applications to reside
permanently in Canada: a post-determination refugégimants in Canada
("PDRCC") application (now a pre-removal risk assesnt); a first application for a
visa exemption (which was denied in April 2001); application for landing
sponsored by her sister; a second application fasa exemption sponsored by her
second husband (which was granted); and, an apiphcéor landing after the visa



exemption had been granted. Mrs. Kahlon did nangt to be sponsored by her
former husband, whom she divorced in 2000.

[5] The officer who granted the ex#ion had concerns about the credibility
of the allegations of risk that Mrs. Kahlon madehé&h confronted with these

concerns in an interview on March 28, 2003, Mrshlga admitted that she did not
come to Canada by crossing the border, that sheatithow Manjit Singh and that

the allegations she presented were invented bydnerer husband with whom she
came to Canada with in 1997 to support her refatpm.

[6] These admissions were commueitab the Department of Citizenship
and Immigration's office in Montreal. Eventuallyy application to vacate based on
Mrs. Kahlon's admissions was brought against tispardent. Four exhibits were
filed in support of the application, including tMarch 28, 2003 interview notes and
the decision granting the visa exemption applicatio

[7] In the course of preliminary peedings, the RPD issued a summons
ordering Mr. Eric Caron to appear and bring witmhhe immigration file concerning
Mrs. Kahlon. The applicant objected to the summams brought a motion to cancel
it pursuant to rule 40 of thRefugee Protection Division RujJeéSOR/2002-228 (the
"Rules™). The RPD denied this motion and ordered thounsel [for the respondent]
is entitled to consult the documents pertainingvimess Pawen Kaur in order to be
able to prepare and present a full response taestenony she can be expected to
give".

[8] The applicant submits that thBOR exceeded its power to compel
evidence by ordering the summons at issue andyim tdenying its motion to quash

it. Instead, the RPD must strike a balance betwiberrespondent's need to defend
himself and the confidentiality of the Ministerdef The summons ordering the

production of documents concerning his witness khbe as detailed as possible. The
documents, if their relevance is contested, shduddinspected by the RPD first,

unless they are clearly irrelevant.

[9] The respondent maintains that dkecision of the RPD should not be
interfered with. The criterion of "necessity" wast improperly applied in light of the
particular facts of the case, the public interestanfidentiality will not be prejudiced,
and the respondent's right to a "full and properring” must be accorded a preceding
importance.

ANALYSIS

1.  Whether the application is premature
[10] Interlocutory rulings are not ordily open to judicial review. The
Federal Court of Appeal as well as this Court Haarty explained this principle and
its supporting rationale time and again. Hundel v. Canada(Human Rights
Commission)[2000] 4 F.C. 255 at para. 10 (C.A.), Sexton 3ated:

[...] As a general rule, absent jurisdictional Bssuwulings made during the
course of a tribunal's proceeding should not béleringed until the tribunal's




proceedings have been completed. The rationalehierrule is that such
applications for judicial review may ultimately detally unnecessary: a
complaining party may be successful in the endlgsiaking the applications
for judicial review of no value. Also, the unneaassdelays and expenses
associated with such appeals can bring the admatiet of justice into
disrepute. [...] [emphasis added]

[11] InSzczecka Canada(Minister of Employment and Immigrati¢h®93),
116 D.L.R. (4) 333 at 335 (F.C.A.), which Sexton J.A. quotedhwépproval in
Zindel, supralLétourneau J.A. expressed the general rule setherms:

.. unless there are special circumstanbese should not be any appeal or
immediate judicial review of an interlocutory judgnt. Similarly, there will
not be any basis for judicial review, especiallynigdiate review, when at the
end of the proceedings some other appropriate remadts. These rules have
been applied in several court decisions specifidallorder to avoid breaking
up cases and the resulting delays and expenseh witécfere with the sound
administration of justice and ultimately bring ito disrepute. [emphasis
added] [references omitted]

[12] Special circumstances where, faaregle, the tribunal's very jurisdiction
is at issue or where the impugned decision is [lfindispositive” of a substantive
right of a part{#! are necessary to justify judicial review of areitcutory decision.
Otherwise, an application to quash or vary an lotetory decision will be
considered premature.

[13] Focusing more on the specific cmaances of the present application,
evidentiary rulings made in the course of a trilsnaroceedings do not typically fall
into this limited exception to the general rule iagajudicial review of interlocutory
decisions. Indeed, the Federal Court of Appeal dxasessly held that "... [r]ulings
made by a Tribunal panel on the admissibility ompellability of evidence should
not be the subject of such applications until thegds proceedings are completed.
[...]": Bell Canadav. Canadian Telephone Employees A&01), 270 N.R. 399 at
para. 5 (F.C.A). And this Court has also ruledt tlaplications contesting
interlocutory tribunal decisions regarding a summsoand the production of
documents were premature ($e@nnon v.Canada(Assistant Commissioner, RCIMP)
[1998] 2 F.C. 104 (T.D.);Temahagali v.Canada(Minister of Citizenship and
Immigration)(2000), 198 F.T.R. 127 (F.C.T.D.)).

[14] In my opinion, the determinativectar is not, as the applicant suggests,
that the summons requires "immediate complianag'rdther that once the summons
is performed, any damage that is done cannot bee€ded"”, as the Federal Court of
Appeal underscored i@anadian Pacific Air Lines Ltd. v. C.A.L.P,A1988] 2 F.C.
493 (C.A.). That is precisely why, in my view, thp@esent circumstances are
distinguishable from the decisions noted in thegdeng paragraph.

[15] It is plain that the respondentsighter, the withess whose immigration
file is at issue, has a privacy interest in thespeal information contained therein.
The applicant, moreover, pursuant to Brevacy Act R.S.C. 1985, c. P-21, section 8,
has an obligation to ensure that confidential psatkanformation is not disclosed



unless in accordance with the legislat® hus, if disclosure is allowed to occur, the
privacy interest sought to be protected by BErevacy Actwill be completely lost,
which no subsequent remedy can undo.

[16] The issuance of the summons and RR®'s decision denying the
applicant's motion to quash it will, in other waordse "finally dispositive" of the
witness's privacy right. For this reason, | amsdigil that the present application is
not premature.

2. The standard of review

[17] To determine the applicable staddaf review, four contextual,
potentially overlapping factors, which generally mgwise the "pragmatic and
functional approach” merit attention: (1) the preseor absence of a privative clause
or statutory right of appeal; (2) the expertisetiod tribunal relative to that of the
reviewing court on the issue in question; (3) theppses of the legislation and the
provision in particular; and (4) the nature of tpgestion -- law, fact, or mixed law
and fact Dr. Q v. College of Physicians and Surgeons ofi8riColumbia [2003] 1
S.C.R. 226).

[18] The applicant, though careful toisiger all the factors envisioned by the
pragmatic and functional approach, relies on ther&ue Court of Canada's judgment
in Syndicat des employés de production du QuébecRBJIL984] 2 S.C.R. 412 at p.

438, to support his contention that correctnessiegpvhere the Court stated that it is
"generally true, ... for errors relating to the ext®ry, if not declaratory, powers

which the Board exercises during a hearing, likat tbf questioning witnesses,

requiring the production of documents" are jurifidical in nature.

[19] However, it is important to notetthis decision preceded the majority of
the jurisprudence developing the pragmatic andtfonal approach. As such, the

Court had to classify an error as jurisdictionabaposed to a "mere error of law" in

order for judicial review to be granted. Thus, whihe power to compel evidence
may be fundamental to the RPD's functioning, thenesof the question must still be

characterized and considered together with therdtmtors of the pragmatic and

functional approach to arrive at the applicabledtad of review.

[20] Turning to the application of thdsetors then, decisions rendered by the
RPD are not protected by a strong privative claMgkile it has "sole and exclusive
jurisdiction to hear and determine all questiontawf and fact, including questions of
jurisdiction” (subsection 162(1) of the Act), juditreview is allowed provided leave
is obtained (subsection 72(1) of the Act). Thug, finst factor of the pragmatic and
functional approach does not command great deferenc

[21] To assess relative expertise, dggslative scheme and the nature of the
question - the remaining factors - it is helpfulsit out the statutory provisions that
define the RPD's power to compel evidence. Sedt&Hof the Act, section 4 of the
Inquiries Act R.S.C. 1985, c. I-11, as well as subsection 38{ahe Rules, are all
relevant in this regard; together, they read:

165. The Refugee Protectil65.La Section de la protecti



Division and the Immigraticdes réfugiés et la Section
Division and each member l'immigration et chacun de ¢
those Divisions have the powcommissaires sont investis -
and authority of a commissiopouvoirs  d'un  commissa
appointed under Part | of thommé aux termes de la part
Inquiries Act and may do arde la Loi sur les enquétesl
other thing they considepeuvent prendre les mesures
necessary to provide a full eceux-ci jugat utiles a |
proper hearing. procédure.

4. The commissioners have 4. Les commissaires ont
power of summoning before thpouvoir d'assigner devant ¢
any witnesses, and of requirdes témoins et de leur enjoin
them to de:

[.] [.]

(b) produce such documents b) produire les documents
things as the commissionautres pieces quils juge
deem requisite to the finécessaires en vue de proc
investigation of the matters ird'une maniére approfondie
which they are appointed I'enquéte dont ils sont chargeés.
examine.

39.[...]
39.]...]

(2) Pour décider si elle déliv
(2) In deciding whether to issuune citation a comparaitre,
summons, the Division miSection prend en considérat
consider any relevant factctout élément pertinent. E
including: examine notamment :

(a) the necessity of the testim@) la nécessité du témoign:

to a full and proper hearing;  pour l'instruction approfondie
I'affaire;

[...]

[.]

[22] Furthermore, it is important to kei@ mind the nature of the hearing for
which the summons was issued by the RPD, namelgpphcation to vacate, which
section 109 of the Act pertains to:

109. (1) The Refugee Protectil09. (1) La Section de

Division may, onapplication bprotection des réfugiés peut,
the Minister, vacate a decisiordemande du ministre, annule
allow a claim for refugedécision ayant accuellli

protection, if it finds that ttfdemande d'asile résulte
decision was obtained as a redirectement o indirectement, ¢
of directly or indirectlprésentations erronées sur un
misrepresenting or withholdiimportant quant a un ob
material facts relating to pertinent, ou de réticence sut



relevant matter. fait.

(2) The Refugee Protecti(2) Elle peut rejeter la demar
Division may reject thsi elle estime quil res
application if it is satisfied thsuffisamment d'éléments
other sufficient evidence wpreuve, parmi ceux pris
considered at the time of the fcompte lors de la désior
determination to justify refuginitiale, pour justifier l'asile.
protection.

(3) La décision porta
(3) If the application is alloweannulation est assimilée au r
the claim of the person is deedde la demande d'asile, la décis
to be rejected and the decisinitiale étant dés lors nulle.
that led to the conferral
refugee protection is nullified.

[23] On the one hand, the above stagydoovisions favour considerable curial
deference. An application to vacate is essentialty-driven and therefore engages
the RPD's relative expertise. The RPD must ask deuide whether the protected
person made a material misrepresentation or neidbas the evidence.

[24] Equally, the above legislative stigegrants to the RPD a substantial
amount of discretion to do what it deems to be ireqguin order to enable a "full and
proper hearing”. In addition to the power to commeidence by summoning
witnesses or ordering the production of documehtsRPD "may do any other thing
they consider necessary". The RPD is, in shortsteraof its own procedure” (see for
e.g., Sutton vCanada(Employment and Immigration Commissid®94), 74 F.T.R.
284 (F.C.T.D.)).

[25] On the other hand, being mastdatsobwn procedure does not exempt the
RPD from limitations imposed by law. The power wmpel evidence is limited to
what is necessary for a full and proper hearingoufih predicated on the factual
circumstances of each case, this requirement gléaniches upon a hallmark legal
concept - the concept of relevance - which the RRIB no special expertise to
determine. There exists, as explained below, gpleéential constraints such as the
Privacy Actupon what evidence may be disclosed, which mudiab@nced against
the need for a full and proper hearing. Therefanemy view, the nature of the
question of whether to issue a summons, and thgedtereof, is a question of mixed
law and fact.

[26] Taking these considerations as alen think reasonablenessnpliciter

is the most appropriate standard of review. Foricjat review to follow, the
impugned decision must not be able to withstandoanewhat probing" examination
as the Supreme Court of Canada recently explamedw Society of New Brunswick
v. Ryan[2003] 1 S.C.R. 247:

55 A decision will be unreasonable only if rlh@s no line of analysis
within the given reasons that could reasonably |#e tribunal from the
evidence before it to the conclusion at which rivad. If any of the reasons
that are sufficient to support the conclusion amable in the sense that they



can stand up to a somewhat probing examination, tthe decision will not be
unreasonable and a reviewing court must not inerféhis means that a
decision may satisfy the reasonableness standéris isupported by a tenable
explanation even if this explanation is not ond tha reviewing court finds
compelling. [references omitted]

3. Thereasonableness of the decision

[27] | find that the RPD's decision ssue the summons in the fashion that it
did, and its explanation for doing so, to be unoeable for three interrelated reasons.

[28] First, the scope of the RPD's powercompel evidence must be
understood in a contextual mann®izzo & Rizzo Shoes Ltd. (RE)998] 1 S.C.R.
27). The RPD is not licensed to engage in an umcesd search for truth. Rather, its
power to compel evidence is limited by rule 39(Rjhe Rules and subsection 4(b) of
the Inquiries Act under which the RPD can only compel evidence thaidges
"necessary" or "requisite” to ensure a full andpprahearing. By virtue of wording of
the Inquiries Act moreover, the necessity of the evidence is tiegttly to the scope
of the hearing in questidfl.And in the context of an application to vacate, RPD is
concerned with determining whether the protectadqe indirectly or directly, made
a material misrepresentation (see section 109e0Attt).

[29] The reasons provided by the RPDgsuing the summons in question are,
in their entirety, as follows:

In accordance with the principles of natural justithe tribunal considers that

counsel is entitled to consult the documents partgito witness Pawen Kaur

in order to be able to prepare and present adsjpanse to the testimony she
can be expected to give.

The tribunal comes to this conclusion because & vWery particular
circumstances of this case, where the Ministerg witness is the daughter of
the respondent. Her immigration status is linketh central elements of her
testimony. The immigration file could be criticaltglevant evidence for the
respondent.

The tribunal considers that counsel's reasons dqueasting the summons
establish the necessity of the evidence for aafutl proper hearing.

[30] In a letter dated June 2, 2005, rdsgpondent's counsel sought "to have
access to the file, and this in a complete a fash® possible, in order to question
Mrs. Kaur on the events that she has mentioneduh€sl, in essence, reasoned that,
“[s]ince her credibility is at the heart of the ingmation case, all of her previous

declarations and statements to Immigration or oghwthorities should be examined

carefully.”

[31] Despite wording its reasons to thiifect, it is apparent that the RPD did
not meaningfully attempt to assess the potentialemce (or necessity) of the various
documents vis-a-vis its inquiryi.e. whether the respondent made a material
misrepresentation. The applicant provided a listlbfthe material contained in the



witness's file in support of its motion to quask summons, some of which contains
personal information about the respondent's daugisiech as her address,
employment, statements of earning, and medicalficates that appears plainly

irrelevant to the inquiry. Yet the RPD ordered prctibn of the file as a whole.

[32] The application to vacate stemsrfroertain declarations made by the
respondent's daughter to immigration officials d@bber (nonexistent) relationship
with a Sikh militant. Therefore, only those docunsem her immigration file that
contain information or past declarations that eslatthe same subject matter (or any
related factual circumstance with respect to whighrespondent may have made an
inconsistent statement in the course of obtainiefygee protection) are clearly
necessaryo determine whether the respondent made a mlat@iseepresentation.

[33] The second reason why the RPD'ssaecto deny the applicant's motion
to quash was unreasonable concerns its failurensider the privacy interests put in
jeopardy by the summons it issued.

[34] The interest in ensuring a "fulldaproper hearing" - procedural fairness
or natural justice - does not stand alone; it matiter be weighed against competing
interests Ruby v.Canada(Solicitor General)[2002] 4 S.C.R. 3). The right of the

respondent to respond fully to the case againstititne context of his application to

vacate, in other words, must be weighed againstpeting interests, most notably,

the witness's privacy.

[35] The respondent's daughter's fieadly contains a great deal of personal
information as defined by therivacy Act This legislation, as a rule, requires non-
disclosure of personal information:

8. (1) Personal information un8. (1) Les renseignemel
the control of a governmepersonnels qui relevent d'
institution shall not, without tlinstitution fédérale ne peuve
consent of the individual étre communiqués, a défaut
whom it relates, be disclosed consentement de l'individu qu
the institution except concernent, que conformém
accordance with this section. au présent article.

[36] The Supreme Court of Canada had t&t thePrivacy Acthas quasi-
constitutional status, emphasizing the obligatibgaernment institutions to protect
personal information L@vigne v.Canada(Office of the Commissioner of Official
Languages) [2002] 2 S.C.R. 773). Thus, although tReivacy Act allows for
disclosure of personal information pursuant to atepissued by a Court or other
body such as the RPD (see paragraph 8(2)(c))eg@mption should not be liberally
construed. Rather, personal information, whichrimapparent relevance to the issues
underlying the application to vacate, ought ndveaeadily disclosed.

[37] The RPD should consider alternatite@ full disclosure in order to strike a
balance between the need for disclosure and ti tagprivacy. Where competing
interests are at play, an "all-or-nothing approaish8imply not appropriate. In this
vein, | find the Supreme Court of Canada's comménta.M. v. Ryan,[1997] 1
S.C.R. 157 at paras. 33-34 instructive:



It follows that if the court considering a claimrfprivilege determines that a
particular document or class of documents mustrbdyzed to get at the truth
and prevent an unjust verdict, it must permit paoidun to the extent required
to avoid that result. On the other hand, the neeget at the truth and avoid
injustice does not automatically negate the pol#sitmf protection from full
disclosure. In some cases, the court may well @ettidt the truth permits of
nothing less than full production. This said, | Wwbwenture to say that an
order for partial privilege will more often be appriate in civil cases where,
as here, the privacy interest is compelling. Disgte of a limited number of
documents, editing by the court to remove non-dsdematerial, and the
imposition of conditions on who may see and copg ttocuments are
techniques which may be used to ensure the higleggee of confidentiality
and the least damage to the protected relationslifpe guarding against the
injustice of cloaking the truth.

In taking this approach, | respectfully decline fadlow the all-or-nothing
approach adopted by the majority of the Supremet@duhe United States of
endorsing an absolute privilege for all psychothetdic records idaffee v.
Redmondsupra The Court of Appeals in the judgment there apxbélom,
51 F.3d 1346 (1995), had held that the privilegald¢de denied if "in the
interests of justice, the evidentiary need fordiselosure of the contents of a
patient's counseling sessions outweighs that pgatiemivacy interests" (p.
1357). The majority in the Supreme Coupgr Stevens J., rejected that
approach, stating that to make confidentiality apepon a trial judge's later
evaluation of the relative importance of the patseimterest in privacy and the
evidentiary need for disclosure would be "littlatbe than no privilege at all"
(p. 1932).

[38] Yet the RPD effectively adopted "afi-or-nothing approach” here. The
reasons presented in support of its decision areid@f any privacy considerations,
thus divesting, in my view, the applicant of itdightions pursuant to subsection 8(1)
of thePrivacy Act

[39] Thirdly, the way in which the sumnsowas framed is problematic in my
opinion.
[40] To reiterate, a summons or "subpoemust only be as broad as necessary

for the purpose of the inquiry in progressThomson Newspapers Ltd. v.
Canada(Director of Investigation and Research, Reste Trade Practices

Commission) [1990] 1 S.C.R. 425 at 532. The RPD contravened basic

proposition by ordering production of the file ag/laole.

[41] Instead, a summons must be "sdhity specific” such that the witness is
able to know what is needed before appearing tiffytesa summons cannot amount
to a fishing expedition or a "demand to make a aliscy of documents" (see
Dalgleish v. Basu[1974] S.J. No. 245 (Q.B.)(QL)Wal-Mart Canada Corp. v.
Saskatchewan (Labour Relations Boaf2()04), 257 Sask. R. 12 (C.A.)).

[42] Yet that is precisely what the RBilered in this instance. The RPD has
no power to compel evidence prior to or outsideoantl hearing® However, by



ordering that the respondent's counsel "is enttibedonsult the documents...in order
to be able prepare and present a full responseRED ordered that the evidence be
filed and served prior to the hearing, a discovergffect.

[43] In my view, in the case of compdllevidence where "necessity" is in
dispute, the RPD should inspect the documentsfifsst and then allow the
respondent to examine only those documents thafcared to be relevant to the
application to vacate. As the Saskatchewan Couapgeal stressed iWval-Mart,
ibid.:

49 [...] the proper procedure when there iseguirement to produce
documents, whether by subpoena or otherwise, avé th a genuine dispute
as to their relevance or as to whether they arelgged, is to have the
documents produced, so that the tribunal chargeti determining their
relevance will have them available for examinatidhis is the procedure the
Board intended to follow. If any of the document®rt turned out to be
irrelevant, the privacy interest of the owner would protected as the
documents would not then be provided to the pamking the demand, that
is, there is no disclosure of the document to thekl [emphasis added]

[44] That was not done here, thus th® RBproperly exercised its powers to
compel evidence.

[45] Finally, | note that the RPD didtriollow its own procedural Rules in this
case: the respondent's response was filed (bwgemeéd) within the seven-day period
required by rule 45, and the RPD issued its detiiie next day without providing

the applicant with an opportunity to reply, whicrguant to rule 46, it is entitled to
do. The relevant portions of rules 45 and 46 read:

45. (3) A party who responds 45.(3) La partie transmet :
a written application mu
provide a) a l'autre partie, une copie d¢
réponse et, selon le cas,
(a) to the other party, a copylaffidavit ou de la déclaratic
the response and any affidavisolennelle;
statutory declaration; and
b) a la Section, l'originabe Iz
(b) to the Division, the originréponse et, selon le cas,
response and any affidavit l'affidavit ou de la déclaratic
statutory declaration, togetisolennelle, ainsi qu'u
with a written statement of héclaration écrite indiquant
and when the party provided tquel moment et de quelle fac
copy to the other party. une copie de ces documents ¢
transmise a l'autre partie.
(4) Documents provided unc
this rule must be received (4) Les documents transmis se
their recipients no later thla préente régle doivent é
seven days after the perecus par leurs destinataires
received the copy of tplus tard sept jours suivant
réception de la copie de



application. demande par la partie.

46. (1) A reply to a writte46. (1) La répliqgue a une répor
response must be in writing.  écrite se fait par écrit.

(2) Any evidence that the pa(2) La partie énonce dans
wants the Division to consicaffidavit ou une déclarain
with the written reply must Isolennelle qu'elle joint a

given in an affidavit or statutaréplique écrite tout élément
declaration together with tpreuve qu'elle veut soumettre
reply. Unless the Divisid'examen de la Section. A mo
requires it, an affidavit que la Section l'exige, il n'est |
statutory declaration is rnécessaire d'y joindre d'affide
required if the party was nou de déclaration solennelle d
required to give evidence inle cas ou la partie '@ait pa
affidavit or statutory declaratitenue d'y joindre un t
with the application. document.

(3) A party who replies to (3) La partie transmet :
written response must provide

a) a l'autre partie, une copie dt
(a) to the other party, a copyrépliqgue et, selon le cas,
the reply and any affidavit l'affidavit ou de la déclaratic
statutory declaration; and solennelle;

(b) to the Division, the originb) a la Section, l'original de
reply and any affidavit réplique et, selon le cas,
statutory declaration, togetll'affidavit ou de la déclaratic
with a written statement of h«solennelle, ainsi qu'u
and when the party provided déclaration écrite indiquant
copy to the other party. quel moment et de quelle fac
une copie de ces documents ¢
(4) Documents provided undransmise a l'autre partie.
this rule must be received
their recipients no later than fi(4) Les documents transmis se
days after the party received la présente regle doivent ¢
copy of the response. recus par leurs desataires a
plus tard cing jours suivant
réception de la copie de
réponse par la partie.

[46] In my opinion, this amounts to an@e of procedural fairness. The
procedure provided by the Rules must be adhered/hen this matter will be
redetermined by a new panel.

CONCLUSION
[47] For these reasons, this applicafmnjudicial review is allowed. The

RPD's decision is quashed and the matter is refdraek for re-determination by a
differently constituted panel in a manner consisteith these reasons. More



particularly, the RPD shall review the list of dowents contained in the witness's
immigration file and order production of only thodecuments that appear to contain
information relating to the material misrepresantatwhich the respondent is alleged
to have made. If the RPD is unable to assess whathgarticular document may
contain relevant information, it shall inspect tdecument first and then decide
whether to order production.

ORDER

THIS COURT ORDERS that

[1] The application for judicial rew is allowed.
[2] The RPD's decision is quashed.
[3] The matter is referred back ferdetermination by a differently

constituted panel in a manner consistent with thressons. More particularly, the
RPD shall review the list of documents containethawitness's immigration file and
order production of only those documents that appeaontain information relating

to the material misrepresentation which the respohi alleged to have made. If the
RPD is unable to assess whether a particular dagummay contain relevant

information, it shall inspect the document firstdathen decide whether to order
production.

"Daniéle Tremblay-Lamer"
JUDGE

Ul seeBell Canada v. Canadian Telephone Employees A€H00) 188 F.T.R. 85
(F.C.T.D.); and als&anada(Canadian Human Rights Commission) v. Cargid®

Airlines Ltd. (re Nijar) [1999] F.C.J. No. 725 at para. 15 (F.C.T.D.), $karlow J.
(as she then was) citirf@anada v. Schnurer Estafd997] 2 F.C. 545 (C.A.).

2 while it is true that provision contemplatesaidsure “for the purpose of
complying with a subpoena or warrant issued or ordade by a court, person or
body with jurisdiction to compel the production @fformation” Privacy Act,
paragraph 8(2)(c)), | will put aside this exceptionthe time being for the purpose of
resolving this preliminary issue.

Bl The term "necessary" has not been definedeirinimigration context, however, |
am satisfied that its meaning is equivalent tortbBon of relevance, at least insofar
as rule 39(2) is concerned.

Bl Ordinarily, the only obligation the Minister ssibjected to is to serve and file his
exhibits no later than 20 days prior to the heafsee rule 29), provided they are
relevant.
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